By a GENTLEMAN of the Middle Temple 
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Printed by E. and R. Nutr, and R. GosLixc, (Aſſigns of E. Sayer, Eſaq;) 
for H. Lintot, at the Croſ5-Keys againſt St. Durſtar's Church 
in Fleet:-ſtreet. M.DCC.XXXVI. 
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_ VOLUMES, the Publick may be aſſured © 
that the remaining TWO will be printed 1] 
with all Expedition; and that to the laſt _ 
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| _ Abatement. Page 1. 


F Pleas in Abatement to the Furiſtition of the Court. 
(B) Of Pleas in - Abatement to the * Porſos of the Plainti : & 
Aud therein, 
1. Of Outlawry. 
2. Excommunication. 
3. Alienage. 
4. Premunire. 
F. Popiſh Recuſancy. 
(00 07. Pleas in Abatement, with eſbect to the Perſon of the Defendant 
And therein, of privileged Perſons, 5 
(D) Of Pleas in Abatement to the Form of the Writ and Aion Aud 
herein, of Miſnomer and the Want of Addition. 
(E) Of Abatement by the Demiſe of the King. 


(A) 


(F) Of Avatement by the Death of the Parties. 


(G) Of Abateinent by reaſon of Marriage or Coverture. 
(H) I here the Writ is abated ex facto, or is only abateable. 
(1) there the Writ ſhall abate in toto or in Part. 


(E) N Here at ſhall abate by reaſon of another Action brought for the ſame 


Thing, 
ſa] (.) Where 
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wer en, 


(L) inhere a Porfie nay PREY in Bar or in Abate ment. 


(M) Of the Manner of pleading in Abatement, and the Pr vceedings on ſuch 
Plea. 


Acceſſory. Vid. Tit. Principal and Acceſſory. 


Account, Page 16, 


(A) Againſt whom, either by the Common. Lac or by Statute this Afticn 


lies. 


(B) Of the Manner of bringing Acemnt, with reſpect to the Perſons ogainſt 


whom it is brought : Aud herein, of OM one as Receiver win 
Bail:f, & vice verſa. 


Ic) The Nature of the Demands for which it may be brought. 


D) In what Caſes this is the proper Action, or ſomie other may be brought. 
(E) What ſhall he a good Bar to this Action. 


(F) Of the Auditors, and what ſhall be a good Diſcharge before them. 


Accord and Satisfaction. yz --. 


| (A) What ſhall bo deemed a good Accord and Satlinfasston 
(B) To what Actions may Accord and Satisfa®ion be e 


(C) Of the "_ and Marner of pleading Accords. 


Actions in General, : Page 26. 


(A) 07 the different Kinds if . . | 
(B) Jn what Gaſes an Action will lie, and for whom, (and FE * 


(C) In what Caſes diftinf? Things may be laid in the ſame Acton. 
For Actions of Debt, Vid. Tit. Debt. Vid. Tit. Aſſumpſit. 
For Actions of Detinue, Vid. Tit. Detinue. 
For Actions of Trover, Vid. Tit. I rover and Converſion. 
For Actions of Covenant, Hd. Tit. Covenant. 
For Actions on the Caſe for Words, Vid. Tit. Slander. 


Actions Local and Tranſitozy, Page 33 


2 


(AY Wis \Afions are Lord, what Tranfitory | 
: (BY: In what Caſes the Court will oF ihe # Venue. 


Actions qui kan. das 37 


a) In what Caſes they $5 ot TT 
(B) What ought to be the Form of 100% 


4. 


5 8 In what Courts they may be brought, 7 here 7 


D) Of rhe Proteedings and Pleadings in ſuch Aious or Informations. 
(E) Of the Judgment on ſuch Actions or Inſormations.. ( 
(F) In what Caſes there ſhall be Cats. 


(G) Whether the Penalty of a. Pendl Statute 1 may be rompounded or granted 
over. 


Within what Time the Proſecution muſt be on a Penal stat 


ute, 
F 7d. LEE Limitation of Aétions. f 
* Actions 
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Actions on the Cale. Page 44. 


(A) What Perſon, with reſpect to the Injury, may bring an Action on the 
Ct e . | 


(B) Axaluſt whom ſuch Aion lies. 
(C) For what Injuries an Action on the Caſe will lie; and herein, of theſe 
Caſes where a Man may be ſaid to fiiffer Damnum abſque Injuria. 
(DB) At what Time the Right of Aion ſhall be ſaid to have accrued. | 
(E) Of Actious on the Caſe for Fraud and Deceit in Contracts, or an Eæ- 
preſs or Implied Warranty. 


(F) Of Afions on the Caſe for Injuries to a Man's Perſon, Property, Right 
or Privilege: Aud herein, 


oF 1. Where an Action will lie againſt Officers and Miniſters of 


2, Where Caſe will lie for 'Torts and Injuries committed b 
Perſons, contrary to the Duty of their Trades and Callings. 
(G) Where an Adion on the Caſe will lie for a Nuſance ; and therein of 
the Inconvenience of multiplying Adions; & Vid. Tit, Nuſanie. 
() „Here an Action on the Caſe will lie, for a Conſpiracy and oppreſſive 

Proceedings in Proſecutions and Suits at Law. 
(1) Where Gaſe will lie though the he's injured has another Remedy. 
(k) Where Cuſe will lie, though the Wrong-doer be puniſballe criminally. 
5 Admiralty. Via. Court of Admiralty. ä 
Adminiſtrator. Vid. Tit. Executors and Adminiſtrators. 
Advowſon. Vid. Tit, Quare Impedit. | 


Affida vit. Page 64. 
(A) The Taking and Filing Affidavits. = 


(B) Where an Affidavit is neceſſary. 


( Where it may bs ſaid to be ſhort and deſe@1ve. 
Affrays. Vid. Tit. Riots. | 


> Agtitmnts. 1 , 


(A) Who are capable of contradting and binding 


themſelves or ot bers by their 


1  Agreciaents. We We” e 

'F (B) Of Ag?eemetrits which ate good in Law, and will be decreed in Specie 
Z in Equity : And herein, 1 85 . 

E I. Of unreaſonable Agreements, and ſuch as may be ſaid to be 
|; obrain'd by Frand of Ciretventto n 
=p 2. Of voluntary Agreements. 


| 3. Of the Manner in which they are to be performed. ie 
(C) Of Parol Agreements, or ſuch as may be ſaid to be within the Statute 
of Frauds and Perjuries. | 8 


ah; | Y 7 


Aliens. page 56. 


„ OA) Who are Aliens, and this either by the Common Law or by Statnte. 
CB) Of Naturalization and Denization, the Difference and Effect of them. 
(C) Cf the Diſadvantage that Aliens lie under by our Law ; and herein, 
of their Tncapacity to purchaſe or inherit, and of the King's Title to ſuch 
Purchaſes. og | 
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A Table of the ſeveral TITLE S, 


(A) Of the Nature of the 7 entre, and how proved. 
(B) Of the Privileges annexed to Antient Demeſ1e. 


* Where Antient Demeſne may be pleaded, and the Form ther 


a) How an Aunuity and Rent-Charge differ Fo other Rents. 
(B) What ſhall be a good Grant or Creation thereof. 


(D) What Aﬀfions Meir may maintain; and thereiu, of the Difference FR 
tween an Alien Friend and one whoſe King is at Kumi with ours. 


(E) Of Pleading Alienage. 


Ambaſſadozs, Page 85. 


Amendment and Jeofail. Page 88. 


(A) Of Amendments at Common Lau. 

(B) The ſeveral Statutes of Amendment and Feofail. 

(C) WVhether the Statutes of Amendment extend to the King, or to any cri n 
minal Proceedings. 1 

(D) In what Caſes the Proceedings in Civil Cat ſes are amendable, and the AX 
Manner ther-of, as by amending one Part of the Record 5 another : Aud 1 
berein, 

1. Of the original Writ and Proceſs. 

2. Of the Imparlance Roll. VT 

3. Of the Plea Roll. ; " 

4 Of the Jury, Proceſs and Ni Prius Roll. 1 
. Of the Verdict. | "8 


(E) What Defects may be amended or aided het erdid: And herein, 


1. Of the Want of ſufficient Certainty in the Plaintiff's Decla- 
ration, in not ſetting forth his Cauſe. 
2. Of Repugnancy and Surpluſage. 
3. Of Inſufficiency in the Defendant's Bar. _ 
4. Immaterial and informal Ifſues. HR 
, CF) Of amending the Fudgment. _ Tz 
75 At what Time the Amendment muff be made; and therein, f Records 
removed out of inferior Courts, and paying of Coſts. 
(H) Where Records defaced by Dees or Accident will be ſet right and 


amended. 
Amercement. Vi a LL Fine and Amercement. 


Anttent Demeſne, © Page 110. 
(C) How it may become Frank-Fee. 


85 Annutty and Rent-Charge. Page ws 


(C) Of the Remedies for the Recovery of an Aminity. 
Apportionment and Extinguiſhment of an Annuity or Ben cherte 
Vid. Head of Rents. 
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Wick cheir DIVI SION I 


Appeal. vs 166.) 


(A) Of the diffrent Kinds of Appeals : And herein, 
1. Of an Appeal of Death. 
2. Appeals of Larceny. 
3. Of an Appeal of Rape. 

4. Of an Appeal of Mayhem. 

(B) In what Courts an Appeal may be brought. 

(C) Abo may bring an Appeal. 

(D) Within what Time an Appeal muſt be brought. 


(E) In what County an Appeal miſt be tried. 


(F) How the Appellant is to Appeal and proſecute. 


(G) How the Form of the Writ muſt be, and 28 what EHaalts it may be 


abated. 


(H) How the Form of the Declaration mn iſt be. 
(I) What may be pleaded in Bar to an Appeal. 
(K) How the . is to be puniſhed for a falſe _ 


= Appꝛover. Page 129. 3 a 


Arbitrament and Award. ve «3. 


(A) The Matter in Gee 


(B) The Submiſſion ; and therein, e he a; differen Kinds, and the Revoca- 
tion Wa. by ny 


(C) Of the Parties to + the Submi 7 jon. 
D) The Arbitrators or Umpire. | 


(E) The, Award itſelf or final Determination of the Atbitrators or Umpire : . 
And herein, . 


1. That it be made according to the Submiſſion. 
2. It ought to be certain. 


3. That it ought to be equal LEP ty, ſatisfactory. 
. The Award muſt be of a Thing lawful and poſſible. 
That the Award muſt be final. 


(F) 7 be Crates ang £ fe ＋. the Award 3 and den, . the Perfor- 
mance thereof. 


(G) Of the Pleadings in Awards. 8 
Aſſets. Vid. Tir. Executors and Adminiſtrators, 


- Aſſauit and: Battery. "Page 154. 


(A) What Jhall be fai to te an PW 
(B) What ſhall be ſaid to be a Battery. . 


(C) In what Ca ſes 1 may be Jie, d; and therein of the ; Manner of 
ſetting ſuch Fuſtfication. | 


(D) In what Manner they are to be puniſbed, 


(b} o Alignment. 


<< 


— — =. 


A Table f the ſeveral TI TI. ES. 


5 a) In what Caſes an Attachment 1s to be > 
() Hot 7he + e aghinſt. whom T js OY ed 4s to by anne. 


Allignment . vige «55. 
(A) What Things are affignable.  : + 


Allite. | "EE 158. 


(A) Of the Nature of an Aſſi ſhy, 250 the Form of Fae Proceedings In i. 
(B) In what Caſes an Aſſiſe lies. 


(C) What Seiſin is ſufficient th maintain an Aﬀiſe 
(D) How the Demandant wa ſet forth vis Title. 


Aſſumpſit, Page 165 z. 


(A) In what Caſes an A Tumpſit t Is. the proper Aion. 
(B) What Wortls create ſufficient Cort ants ina Promiſe. © 
(C) What is a ſufficient conſideration to create an Aſſumpſit. 


(D) Where the Conſideration ſhall be. ſaid to be. executed or continuing. 
(E) Where the Promiſe ſhall be void, the Comfederation being againſt Law. 
(F) Where the Conſideration and Promiſe ſhall be ſaid to be ſufficiently ſet 


forth and averred. 


(G) What muy be bad ar 4 * Diſcharge a Performance 1 the 


Promiſe. 
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Warrant of Attorney, 


(D) Of the Power os an fonte, d hen a: 
Proceedings. 


) Of the Determination el bis cir ard therein, of aiming or aw 


ing him. 


(F) Of his Fee and Drsburſement 
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Audita Querela. Page 193. | | : RE, 


- (A) Who may be relieved by Audita Querela, and againft whom. 
(B) In what Caſes an Audita Querela will lie. 


Authority, 7 1 98. 5 N 


1 (A) V here an Antbority ſoal 'S ſaid to 1 given; and ered, of the Cox- 
2 ſtruct ion of the Words. that create it. 
(B) Who are capable of executing an Authority. 
C) Where. an Authority is well purſued and executed. 
D) Where an Authority cannot ve transferred. 
(B) JV ben it t foal be ſaid to be determined and revoked 


Bail in Civil Cauſes. Pp | Pug 205. 


|; (A) What Perſons are authoriſed to Poo Bail. f 
1 : as In what Caſes Special or Common Buii are e And FO, 
1. What the Debt muſt amount to, for which there muſt be 
e Bail. 5 
2. Where the Demand is | uncertain, and ſounds only in Da- 
'F igt Whether Bail by: roquired in Actions on Penal Staroney,) 
1 —* 4. Of the Perſons, that are required to put in Special Bail. 
E | . Ae Where Special Bail is required on aer a ge my of 
0850 NE an inferior Juriſdict ion before Judgment. \ 
F by Of putting in Bail on bringing a Writ of Error. n 
7 Common Bail in what Caſes neceſſary, \{3- 
(C) bine Baul. hal] be {aid to be put in regularly: And PRI ORR 
Get Rd! 25 the Manner of putting , Wendel 905 and. Huttfyin 
- al 
: 3% 11/46), To What Time it ſhall have Relation: Ts 
3. Where a different Action is profecured from n, to > which 
7” Bail was given | 
wi e What Defect or Tiomathriry may be amended. FR 
1D) of the Proceedings: againſt the _ and what 150 way 2 in their 
Diſcharge. 


J k I 
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Ball in Timimal Cauſes. ow 416. 


(A) In what Cafes # ts 3 by 4  Wrriff. 

(B) Where by a Fuſtice of the Peace. 
(C) Where by Fuſtices of Gaol-Delivery. So” CD 

(D) Where by the Court of King's Bench. + W 

EE) vere hy tbe other Courts of Weſtminſter. 

(F) What ſhall be ſaid to be ſufficient Bail. 0 
1 (G) The Offence of taking inſufficient Bail. . 
1 (H) The Offence of granting it, where jt ought to be N 
L (I) The @ffthce of N een or ee its where it ought t _ 
Wa . granted. I 8 

(K In what ts it is to. the taken, EG 0 

(L) What Mail forfeit the Mere, 70 1 
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A Table of the ſeveral TITLES, | 


| Baälliff. Page 251. 


(A) Sberiff's Bail. fr. | 
(B) Bailiffs of Liberties or Branches 
(C) Batliffs to Lords of Manors. + 


Ballm ent. Page 236. 


( A) 07 Sos N Ly which the Baile has only the bare Poſe ſim. 
(B) Of pledging Goods as a Security for Maney. 
(C) Of Bailment, which veſts a n NE] ; and therein ef lending 
on Special Contracts. 

(D) Where the Thing bailed is violated, or defproyed, to wks is the Loſs, 
and to whom 15 the * 


Bankrupt. Page 4 246. 


(A) What Kind of 7 rade, Oconpitiiin or Profeſſion on A Man _ be <. aw 
what Nation, before be can be adjudged a Bankrupt, and what Ads be 
muſt do, permit or ſuffer, which will make him ne. 


(B) Of the Commiſſion of Bankruptcy.z and berein, of the Creditors who may 


obtain it, and what they are to do previous thereto. > 
(C) Of the Commiſſuners, their Duty; and herein, f the Power they may 


exerciſe over the Bankrupt or others, in diſcovering of the Bankrupt's Eſtate. 


(D) Of the Allignees; and herein, of the Manner and Time of chuſing them. 


(E) Of the Creditors, who are ſuch ; 3 and Fherein, of proving , Debts, 


and Time of coming in. 

(F) Of the Bankriupt's Eftate and E. lege, to which the Commiſ oners of 
Aſſignees are entitled, when it ſhall be ſaid to be veſted in them; (aud 
therein, of fraudulent Diſpoſitions by the Bankrupt, and * Add ions they 
may bring for the Recovery thereof. 

(G) Of ſetting off, /i ubmmtting ro Arbitration, and compounding Heben due to 
. the Bunkrupt. | 

0 H) Of the Diftribution to be made of the Bankrup? s Eftarti:c 808 

(1) How the Bankrupt is to demean bhimſelf; and herein of the Crime in not 

appearing, not diſcovering vis Eſtate, and the Privilege he is 0 enjoy du- 
ring his Attendance. 


(K) Of the Overplus of the Bankrupt s Efiate, and the Allowances to be made 


Dim; 41 hater of bis 2 and NI 5 
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Bargain and Sale. me 1 


y YN 11 

(A) Who may 1 and fell, and to whom. . DIV! s Ws SIN (3) 
(B) Nhat may be bargain'd and fold. + A. 20060355348 ; ( 45 
(C) In what Manner a Bargain and Sale he be made; 3 and ue, of. the 
IVords to be made uſe of | NN Bag, AN {i} 
(D) Of the Conſideration. ITED COD a (0) 
(E) of the Inrblmemt: And herein © OT va N. ( 
1. The Relation between the Inrolment nad the: Deed: (1) 


2. What Eſtates are to be inrolled ; and herein, or the: 9 | 
tion as to Lands in Cities, Borboghsz Sc. en Tt M () 


1 i\ 1 l » | az 


. The Time of Inrolment. | YN SSC. 
| (F). 2; be "Manner of Pleading Bargains and Sales. 


Barratry. 


2h 
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Barratry. 'Page 28. 


(A) Who ſball be ſaid to be a Barrator. 


(B) Of the Form of the Proceedings againſt ſuch an Offender. 
(C) How puniſyed. 


Baron and Feme. . 


(A) W, Ip are + oe Husband and Miſe; and herein, of the Legality of the 
Marriage, and Marriage-Contratts. | 
(B) Of the Power given the Husband by Law over the Perſon of his Wie ; ; 
and therein, of her Remedy for any Injury done her by bim. 
(C) Of bis Intereſt in her Eftate and Property : And herein, 
1. Of the real Eſtate in her Right. 
2. Of her Chattels Real or Leaſehold Intereſts. 
3. Of her Perſonat Eſtate in Poſſeſſion and Choſes in Action. | 
(D) Of the Husband's Right to Things accruing to the Wife during Cyverture.. 
(E) Of the Wife's Acts and Agreements before Marriage, in what Caſes re- 
Vvoled, and made void by the Marriage. 
(F) Where the Husband ſhall be liable to the Mi fe” s Debts contracted be- 
fore Marriage ; and therein, of a Wife that is Executrix or Admini- 
ratrix. 
<>) Where ſhe alone ſhall be puniſhed for a Criminal Offence, at where 
the Husband ſhall be anſwerable for what ſhe does in a Civil Action. 
(H) Of her Contracis for e and how far the Hausband is bound by 
ſuch Contracts. | 
(1) What As done by the Husband or Wi fe alone, or for with the Wiſe, 
vill bind the Wife ; and therein, of ot een, or Diſagreement to ſuch 
Ads after the Death of the Hushand. 
(K) Where the Husband and Wite miſt join in bringive Actions 
(L) Where they muß be jointly ſued. 
(M) Where a Wife ſhall be confider'd as a Feme Sole. 


What Right accrues to the Repreſentatives of either of them on 


the Diſſolution of the Marriage. Vid. Head of Executors and 
- Adminiltrators, 
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Baſtardy. Page 309. 
1 (A) Who are Baſtards | 
(5) Where Baſtardy is to be tried, and the Rules concerning fuch Trial; and 


3 therein, of general and ſpecial Baſtardy. 
= (C) Of Baſtard Eigne and Mulier Puiſne. 


1 (D) How Baſtards are to be Yn for ; and berein, of the Duty and baer 
3 of Tuſtices of the Peace. | 


le) | Bigamp. 


A Table! of the ſeyeral 'T] L T LE E S, 


1 rr rr 


Bigamy. wer 3. = 
Bills of Sale. Page 32. | 0 4 5% 


Bills of Exceptions. Page 325. 


Bills of Kickin. Vid. Tit. Merchant and Merchandize. 


Bonds. Vid. Tit. Obligations. W Wa 
85 Boꝛough English. * Page 328. I" WY 5 A a : 


wag. nes 


Burglary. Page 332: * c ) 


(A) What Breaking is ſufficient Po confiirue this err. | | * 
(B) What Entry. © 
(C) Whether both be neceſſary. 8 


(D) What ſhall be accounted Night-time for that Purpoſe. 

(E) In what Place this Offence may be committed. 

(F) Of the Intention to commit ſome Felony. 

ON How this e is puniſhed, and the Offender. excluded bis Clergy. 


By⸗ Laws. Page 337- 
OT a) Such By-Laws as. relate to the appointing and eleling Members of 4 


rporatios. | 
() Ys as are made i iu Reſtraint of Trade. | 
(C) Such as are made to prevent Nuſances. © 
(D) Such as affect Strangers. 
(E) Such as in the Frame and Make of them are void, by ordaiving a Me- 
thod of inforcing Obedience to them, contrary to Law. 


Carriers. Page 343. 


() 15 bat Perſons come under the 3 of Carriers. 

(B) Jn what Caſes chargeable for a Failure in his Duty. 

(C) Of bis Intereſt in the Things delivered to his Charge. 

43 (D) Of the Regulations Carriers are under by Acts of Parliament, with re- 
ſpect to their Carriages, and tbe Prices they are to take, 


Certiozari, Page 349. 


(A) Out of ⁊ubat Court it iſſues; and e of the * Rue of 
the Court of King's Bench in granting, denying and filing it. | 
(B) To what Courts it lies. 


(C) Where it is neceſſary, or the Record may be removed without it. 
2 | (D) What 


| (5) Ws at the Party who alin 7 it muſt do before it is granted. 


8 E) Where by Ads of Parliament the Court of King's Bench is reſtrained 
from granting it. 


(F) To whom it ought to be Jirelted. | 

(G) How far it is a Superſedeas to the Court below. 
(H) In what Manner it is to be returned. _ 

(1) Where the Record ſhall be ſaid to be removed. 


(K) Of the Proceedings of the ſuperior or inferior Court after. the Irving ort 


of the Certiorart. 
| Champerty. Page $60, 


Charitable Uſes and Moꝛtmaln. Page 361. 


(A) Of the ſeveral Statutes prohibiting to purchaſe in Mortmain. 
(B) Of Things exempt from or out of the Statutes of Mortmain. 
(C) What is a good Charitable Uſe within the Statute 43 Eliz. 
(D) What is a Superſtitions Uſe, to which the King is intitled. 


(E) How Charitable Diſpoſitions have been conſtrued. 
(F) of the Commi ſi loners of Charitable Uſes, purſuant to the Statute 43 Eliz. 


Churchwardens. Page 390. 


1 A) Of the Manner and Right of choof ing Churchwardens. 


( Of their Intereſt in, and Power over the Things belonging to the 
| urch. 


5 (C) Of their Power and Duty in making Rates in Matters relating to the 


Church. 


(D) Of their Power and Duty in making Preſentments and hinaring Irrevc- 
rence in the Church. 


(E) Of their Accounts; and berein of Ations brought by or againſt them; 


and the Remedies they have, when their Time is expired. 


Of their Duty and Power in taking Care and providing for the 
Poor. id. * Poor. | 


Commit ments. Pia 377. 


5 (A) What Kinds '# Offenders are to be committed 


(B) By whom. 


(C) TH what Priſm. 
(D) MHhat is to be done previous to their Commitment. 


(E) What ought to be the Form of the Commitment. 
(F) At whoſe Charges they are to be ſent to Priſon. 
(G) To what Court the Commitment is to be certify'd. 


(H) By what Means the Party may be di nes from 100 Com tinte. 


common. Page 38. | 3 


(A) Of the ſeveral Kinds of — Aud herein, 
1. Of Common Appendant. 
2. Of Common Appurtenant. 
3. Of Common in Groſs. 


4. Of Common pur Cauſe de Vicinage. | 
(8) Of 


A Table of the ſeveral TITLE S, 


( Of the Intoref of bim ab ho is Owner of the Soil. 


(C) Of the Commoners Intereſt in the Soil; and herein, of the Remedies the 


Law gives him. 
r. Againſt the Lord or Owner of the Soil. 


2, Againſt the Commoners ; and herein, of Admeaſurement. 
3. Againſt Strangers. Mt. 

(D) of Approvement and Incloſure. | 

(E) Of Apportionment and W b 


| Conditions, 7 Page 395- 


(A) By what Words created in a Deed. 
(B) By what Words created in a Mill. 


(C) Of the Manner of crevting the Condition and at what Time it mi be 


annexed. 


| ( D) Where the Nature of the T, bing will admit of 10 Condition, but miſt be 


abſolute. 
(E) To whom the Condition may be reſerved. 
(F) To whom it ſhall be ſaid to extend, to be bonnd by it. 
(G) What ſhall be ſaid a Condition, and not a Covenant. 


(H) What ſhall be ſaid a Condition, and not a Limitation, and how they 


„ 

(I 505 conditions precedent and ſubſequent. 

(K) Of void Conditions being againſt Law. 

(L) Of repugnant Conditions. 

(M) Of impoſiible Conditions. 

(N) Of the Effect of a void, illegal, or impoſſi ble Condition. 

(O) Of the Breach of the Condition: And herein, 

1. What ſhall be a Breach thereof. 

2. What the Party muſt do to intitle him to the 3 
1 ; and herein, of Notice, Requeſt, Tender and Re- 
uſa 

3. What ſhall be a Diſpenſation there with. 


4. How far he who enters for a Condition broken is re-inſtated 


in his former Eſtate. _ 
(r) Of performing the Condition: And herein, 

I. What Perſons may perform it. 

2. To whom it may be performed. 

3. Ar what Time it way be performed. 

4. At what Place it may be performed. | 

5. What ſhall be ſaid a ſufficient Performance. 
( Q) Nhat ſhall excuſe the Non-Performance : * And herein, 

1. Of the Act of God. 

2. Of the Act of the Law. 

3. Of the Act of the Party. 

+ Of the Act of a * 


Conſtable. Page 438. 


c A) How choſen and appointed. 

(B) tho are obliged to ſerve. . | | 

(C) Of their Power and Duty in acting without any Warrant from a Juſtice 
of the Peace. | 

(D) Of their Power and Duty in executing ſuch Warrants. 
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"Wit cheir | DIVI SION 8. 


(A) The Reaſon and Nature of ſuch ſubevitimce.: PHT: 


(B) The Nature of ft ſuch Eſtate, both in reſbect of. their 0W72 au, and Ac- 
tions brought by Strangers. 


(C) Of a Partition,' when the Things are dividable or intire, and the Man- 
ner thereof. 
(D) Of Partition by Writ de Partitione facienda. 


3 Of - Hotchpot, and the Nature and TIntidents of this Kind of Parti- 
tion. 


Of the ee and Incidents E wy Ehre after Partition wade. 


N ar © Copyhoid. | Page. 455. 


(A) Of the Nature of the Tenure, and what 2 be deemed 4 Cipybild 
(B) In what reſpect Copybolds partake of the Nature of Freehold Lands. 


(C) What Acts of Parliament ſyall be ſaid to extend to Copyholds : And 


bereiu, 


1. Of the Statute de donis, the intailing of Copyholds by Cu 
ſtom, and the Manner of docking ſuch Intails. 
2. Of ſuch other Statutes as are ſaid to relate to them. 


(D) Of ſuch general Cuftoms as may be ſaid to relate to all Copybola 
Eſtates. | 


(E) Of particular Cuſtoms, that are good and peculiar only to ſome Copy 


holds. 


CF) Of granting Copybold Lands: And herein; 


1. What Perſons may make good Grants. 

2. What Acts ſhall deſtroy the on they had of making ſuch 
Grants. | 

3. What T hings may be erated to be holden in Copyhold. 


4. Of the Operation of the Grant, and the Eſtate and Intereſt 
That paſſes thereby. 


(S) of Surrenders, Preſentments, and Admittances * And herein, 


1. Of the Neceſſity of a Surrender, and where the Copyioldet 
ſhall be ſaid to be in before Admittance. 


2. Where the Want of a Surrender will be ſupplied | in Equity. 
3. What Perſons may ſurrender. 


4. What Perſons may onus. ſuch Prong, and | make Ad- 
mittances, 


F. What Words or Adds amount to a Surrender. 

6, What Acts amount to an Admittance. N 
Of the Conſtruction to be made, when the Surrender, Pre- 
ſentment and Admittance differ. 

8. Of the Time of making the Surrender, Preſentment and Ad- 
mittance, and where they ſhall be effectual, though any of 
the Parties die before they are compleated. 

(H) Of the Operation of the Surrender in paſſing the Eſtate + And herein, 

1. Of the Perſons to take, and what ſhall be a ſufficient Cer- 
tainty in the Deſcription of them. 

2. What ſhall be ſaid to paſs by the Surrender. 

3. What Eſtate or Intereſt paſſes by the Surrender. 

4. Of the Power and Authority of the Lord and Steward ; and 
therein of the Difference of their Acts. 


tr (1) of 


. r > n 1 
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80 A Table of the Fever TITLES, _- 


(.) 07 s Pn by Copyholders ; and N | 
Where a Fine ſhall be ſaid to be due, and by whom, and 


wy 12 ©# Go *. 4 . Ha — 


to whom payable. dC II 25 V5 * UP 
2. At what Time payable. 
3. Of the Certainty and Reaſpnableneſs of rhe Fine. 
() Of the Exthuguiſhment+of.the Cpy hold: Aud therein, | 
1. Where the whole Copyhold ſhall be extinguiſhed or ſuſpended. 
2. Where Part only, or what is incident to it ſhall be extin- 
guiſhed. 
(L) Of Forfeiture ; ; and bereins 110047 


1. Of Forfeiture for. Non-Attendance at Court, and not n 


Service. 
2. Forfeiture for Non-Payment of Rent. 


3. Forfeiture in the Copyholder's making + upon him to diſpoſe of 


the Copyhold, and make Leaſes. 
Of Forfeiture in commirtithy Wiſte; and therein, of the Lords 
or 'Tenants Intereſt in the Trees. 
F. Forfeiture by Incloſure, . 
4 Rorfeiture for Treaſon and Felony. 


7. In what Caſes a Forfeiture of. Part ſhall be a Forfeiture of 


the Whole. 
8. Who ſhall be affected by a Forfeiture, + or take Advantage 
thereof. 
What Perſons. tall be excuſed from a Forfeiture. . _ - 
10. Where the Forfeiture ſhall be ſaid to be * wich. 
CM) e whore and how to be ſued jo and recovered. 


Coꝛoners. Page A 


v3 


(A) Of #be Qualifications and Manner if oy 7 ng amd ePpoimting a Coroner. 
(B) In what Places be hath Furiſdiction. 


(O) Of bis Authority and Puy in taking Tnquiſitions. 

(D) Of traverfing and quaſſhing ſuch Inqui ſitious. 

(E) Of his Power as to Bills of Appeal, Appeals: of Approvers, and the 
Abjuration of a Felon. . © 

(P] M here the Act of one Coroner 2 be as effedtual, as if done by them all. 
(G) Of the Fees that he may lawfully take. 


(H) Of Es lim, aud for what Miſdemeanors paniſhed. 


 Corpozations. Page 499. 


3 Of the Nature and different Kinds of Corporations 


(B) y hom amd in what Manner created. 


(C) Of the Names of Corporations : And herein, 
I. Of the Name in its Creation. 

2. How far the Name may be varied from in Grants by or to 
3 Corporation. e 
3. How far it may be varied om in Pleading and judicial Pro- 
ceedings. 

(C) M hat Things are incident to a Corporation. | | 

(E) How Corporations differ from natural Perſons : Aud berein, 

1. Of Grants made by and to them. 
2. How they are to ſue and be ſued. 
3. What they may do without Deed. 
. What Things they may take in Succeſſion. _ 

F. Where they ſhall be liable in their natural Capacities, 


(70 of: the Diſſolution of Corporations. 


Coſts. 
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(A) Of the firſt IntroduTion of and CVA the Plaintiff Coſts de incre- 
mento...... 
(B) Ir what Ge, the Plainif al have no more Oofts than Dameges 
Aud herein, 
1. Of Actions IP Treſpaſs, where the Right. of Freehold 0 In- 
„ 0 Fa ere Max come in Queſtion, 8 1 5 
f Actions of Slander. © | . 
3, Of, Actions ef Aſſault and Battery. V 
tc 5 22 the G ſpall be doubled or trebled. „ 
(D) Of awarding the Defendant his Coſts. 
(E),J#het . Perſons are tied to. or. exempted from. paying Os: * And 
Her eaten T 5 
„OK Executors . Adminiſtrators. 
1 Of Officers and Miniſters of Juſtire. 
3. Of Informers, and where the Proſecution may be ſaid. to be 
carried on at the Suit of the King, 
Of Paupers. | 
(F) Of Coſts in Replyvin, III ite a rey 
(G) Of Coſts in a Nrit of Eris. 5 
ech Of Coſts in the ſeveral Steps and ee ＋7 a. Cav e. 
M Coſts how aſſe ed or taxed.” 


o 


2 
i 


« 
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(A) Of the, Manner, and 8 i Werds an Es Gee, is created. 
(B) Uf Covenants created by Implication of Law. 
(C) Where an Action of Covenant is the proper Remedy. 
(D) Where there are ſeveral Parties ; aud herein, of joint Covenant. 
(E) Of Covenants real and perſonal ; and I Ld the Porſons to whom! 
_ they ſhall extend ; And herein, 
x. Of Covenants which ſhall Ur to 2 65 Heir or Executor, 
ſo as to be bound by them, though not expreſly named. 
2. Of Covenants which the Heir or Exeencor may take Ad- 


vantage of. 


3. Where an Aſſignee ſhall be bound by the Covenant of the 
Aſſignor. 
4. Wh here the Affignor continues till liable. 
5. Where an Aſſignee ſhall take Advantage of a Covenant. 
6. Of Covenants which bind by Force of the Statute 32 14. 8. 
(F) Bi, Covenants are to be conſtrued. 


(G) Where the Principal and al ancillary Covenants Jha!l be ſaid to be void 
aud extinguiſhed. FO 
(H) What ſhall be deemed , 4 Br each, or conſtrued a good Perform amce. 
(1) here the Breath ſhall be [aid to be well aſſigned. 
(K) Where the Performance ſhall be ſaid to be an ſet. forth and pleaded. 
(L) What M7 be POL in Bat to the Aclion. 
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Courts 
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(A) The Nature and Original of our 0 and 5 what aui cab 


Courts and their Jurlodiions in general. 


Page $52, 


* 1 1 


tuted. 5 
(B) Of the Fudges and Perſons ref ing a Juriſdictin. 
CC) What determines their Furiſdiction and Authority. 


herein, 
1. In general of the ſeveral kinds of Courts tc exerciſe a 
Juriſdiction. 94 
2. Of ſuch as are of Record, or noe! nad 


3. How inferior Courts muſt claim weit t Janſieicn? | a herdin 


of pleading to the Juriſdiction and a, Conuſance. 
4. Where it muſt appear, that infe r Courts _ a juriſ- 
dtiction. 
(EY What is incidental to all Carts in general. 


— 


Court of Parliament. 5 be 567. 


(A) Of the Original and Antiquity of Parliaments. 
(B) Of the Perſons of ꝛuhom it con ſi ſts. 


* 8 * — 


(C) Of the fx cod of their Summons and Aﬀembling. 
(D) Of FHlectious: And herein, 


1. Of the Electors and their Qualifications. 
2. Of the Elected and their Qualifications. 


3. Of the Duty of Returning-Officers, and the Remedies againſt 


them. 


( Of the Method of paſſi Tg Bills. | 
(F) Of the Continuance, Adjournment, Prorogation and Diſſuien of the 


Parliament. 
Of the Privileges of Members. Vid. Tit. Privilege. 


Court of Chancery. wage 5s; 


(A) As an Officina Brevium, out of which all original Writs flow. 
( B) As an ordinary and limited Court, proceeding according to Law, 0 common- 
ly called the Pettiy-Bag. 


(C) As an extraordinary Court, proceeding according to Equity : And 


herein. 
1. Of its original Juriſdiction, and how at firſt it has been im- 
pugned by the common Law Courts. | 
2. What Juriſdiction it exerciſes at this Day. 


Court of King's Bench. . „. 


(A) Of the Furiſdiction of the Court of King' s Bench : And Verein, 
1. Of its Juriſdiction in Criminal Matters. 
2. Of its Juriſdiction in Civil Cauſes. 


3. Of its Juriſdiction in reforming and keeping 8 Jurſdie 


tions within their proper Bounds. 


= BY Hew far its Preſence ſuſpends the Power cf all other Courts. 


(C) 2 the Form En its Proceedings. 


Court 


(D) Of their Diviſion, and the Suborditiation of o one Court 0 aleber And 


Wi their D 1 VI 8 10 N q 


Court of C Common Picas, pige 595, 


Court of Exchequer, Page 59). 


CA) Of the Nature and Antiquity oj this Court. 


(B) In what Caſes it bas a Furiſdittton. 


(C) wall the Manner * its 1 een 


Court of the Conſtable and Earl Parka. 


Page 6or. 


(A) Of the Manper of holding this Court ; and therein, whether it can be 
held by Commiſſion by the Karl Marſhal "only, and whether it may be Dro- 
hibited if it exceeds its Juriſdiction. 


(B) In what Caſes it has a Furiſdidion. 


(C) Of the Form and Manner 8 its Og 


Court of Oyer and Terminer and Gaol-Delivery, 


Page 6 04. 


(A) of the Manner of bern ing Commiſſion oners of 98 and Terminer and 
 Gaok Delivery; and herein, of the Determination of their Power. 


(B) Of their Furiſdid ion when appointed. 


(C) of the Form of their n and holding their Courts 


Court of the Juſtices of Alliſe and Niſi Prius, 


3 607. 


Court of Sefſions of Juſtices of Peace, Page 608 


Of the Eccleſiaſtical Courts. Page 609. 


; (A) Several Eccleſiaſtical Carts, which . a Furiſdiction: And Bereit, | 


1. Of the Court of Convocation. 
2. Of the Court of Arches. 
3. Of the Prerogative Court. 
4. Of the Court of Audience. 
F. Of the Court of Faculties. 
6. Of the Court of Peculiars. 
7. Of the Conſiſtory Courts. 
8. Of the Court of the Archdeacan. 
9. Of the Court of Delegates. | 
10. Of the Court of Commiſſioners of Review. 
(B) Of appealing from an inferior to a ſuperior Court. 


CO) Of citing one out of bis own w Dioceſe ; ; and therein of tbe Boundaries IP 


their Fiat | 


0 


— 
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( D) Is what. Caſes the Ecelef et Conrts are allowed to have 4. 7 ar iſe 


dictiou. 
(E) How the 7 are to proceed as to thoſe Matters in which they bed a Turi [= 
diction, otherwiſe will he controlled by the temporal Courts. 


Ok the Court of Admtralty. Page 623. 


(A) To what Places the Juriſdicion of the Admiralty is conſ sed. 


(B) To what Things its Furiſdiction extends; and therein, or Jeb: Matters 


as ariſe partly on Sea, and partly on Land. | 
(C) To what Contracts its Juriſdiction extends; and 0 of Contrais 
made on Sea. 
(D) To what Crimes. aud. Offences. its Furiſdifion extends. 20 3 $43 *. 
(E) By what Law it proceeds, and the Form of ſuch Proceedings. =D 


Of the Parſhalſea and Palace court. vas 


Court Palatinate.. Page 455. 


1. Of the County Palatine of Cheſter. 8 5 
2. Of the County Palatine of Dura OO, 
3 Of the County Palatine of 3 dad the Durchy Court, 


Of the Royal Franchiſe of Ey. yu . 


Courts of the Foreſt, | ag 


. Of chs' (nſtice $665 ine hin 3 8 
2. The Swainmote Court. 4 
3. The Court of Attachments. 


Ot the Sheriff's Tom. Page 640. 


(A) The Manner of holding this Court. 
(B) What Perſons owe Suit to it. 
(C) In what Caſes it bas à Furiſdifion. 

(D) Of the Form of its Pe 


Of the Court Leet. Page 643. 
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Of the County Court. pi: 4% 
Ok the Hund2ed Court, Page 647. + | 4 


Ok the Court Baron. e 645. 
Courts 


: JO their DIVIS I 0 NS. 


Ly 
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Courts of Stannaries, Page 652. 


Of the Court of Commuſſioners of Sewers. 


Page 653- 
Court of Piepowders. Bags o. 


Of the Courts in London, Page 657 


1. Or the Court of Hoſtings. 
2. Of the Sheriffs Courts. 


3. The Court of Equity before the Lord Mow commonſy 
called the Court of Conſcience. 


Curteſy of England. | Page 6 59: 


(A) What Perſons may be Te enants by the Curteſy, what not. 


(B) Of what Sort of Inheritances this Eſtate is allowable, of what not. 
(C) What Eftate the Wife muſt have to let in the ae to be Tenant by 


the Curteſy : And herein, 
1. The deſcendible Quality of ſuch Eſtate. 
2. The Seiſin of the Wife thereof. 


3. When this Eſtate and Keil! is to benin, nd how bug 1 it muſt 
continue. 


(D) Of the Husband's Title being initiate by having of Iſſue, and to what 
Purpoſes ; and herein, 


I. What Sort of Iſſue this muſt be. 


2. When it muſt be born. 


What it muſt do to intitle the Husband to be T enant by the 
” Clo. 


(E) The Nature and Quality of fach 255 enancy by the Cirteſy. 
1. With reſpect to the Eſtate itſelf. 
2. With — to the Privity between him and the Heir. 


| Cuſtoms. Page 669. 


(A) Of the Commencement and Length of Time neceſiry to eftabliſh a Cit- 


ſtom. | 
(B) What Perſons are afrefted with or bound by a Cuſtom. 


(C) Of fueh Cuftoms as are againſt the Rules of the Common _ yet 1 not 


being unreaſouable in themſelves are good, and from the Conveniency of them 
bind in particular Places. 


(D) Where from the Benefits accruing from them they ſhall bind. 


(E) Where from the Certainty or Incertainty of them, they ſhall le deemed 
good or void. 


(F) How to be conſtrned, and to what Things a Ciſtom ſhall be ſaid to 3 
(G) Cuſtom how deſtroyed. 


(H) 1 the Manner of alledging and pleading a Cnfiom. os 
Cuſtoins 


A Table of the ſeveral 1 ITLE S, Oc. 5 


Cuſtoms of London. Page 680. 


(A) Of the Cuſtoms of London in general. 
(B) Of the Cuftoms of London in reſpe to Orphans. 
(C) Of the Cuſtoms of London in reſpec? to a Freeman's Eſtate : And 
herein 
1. W hat ſhall be eſteemed ſuch an Eſtate, as will be ſubject to 


the Cuſtom, and what Diſpoſition a Freeman may make 


thereof. 


2. Of the Childrens Part; and herein, of Suvivorſhip, Advance - 


ment and bringing into Hotchpot. 
3. Of the Wife's Part, and what ſhall bar her thereof. 
4. Of the Legatory or dead Man's Share. 


(D) Of the Cuſtom of London as it relates to Feme Coverts. 


(E) As it relates to Maſters and „ eee 
(F) As it relates to Landlords and Tenants. 


(G) Of the Cuſtoms of London, which are in Fertherance of Jalice, and 


for the more ſpeedy Recovery of Debts. 


(H) Of the Cuſtom of Foreign Attachment; And berein, 


1. Of the Nature of the Debt or Duty, which may be attached. 
2. In whoſe Hands and at what Time the Attachment may be 
made. 


3. Of the Form of the Proceedings i in a Foreign Attachment. 
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Abatement, 


Batement in ibs general Acceptation of the Word (a) ſignifies a (2) For the 
(Y) Plea put in by the Defendant, in which he ſhews Cauſe to Derivation 


and ſeveral 
the Court why he ſhould not be impleaded, or if impleaded, Significa- 
not in the Manner and Form he then is. tions of the 
Word, wie 
Cre Lit. 134. b. 277. 4. F. N. B. 115. If a Man dies ſeiſed of Lands, ab a Stranger enters before the 
Heir, his Entry 1s called an Abatement ; for this, vide Lit. Sect. 279. Co. Lit. 18 1. 4. 242, 271. 4. 
(b) As Pleas in Abatement enter not into the Merits of the Cauſe, bur are dilutory, the Law has laid 
the following Reſtrictions on them: Firſt, By the Statute 4 © 5 Anne, cap. 16. for Amendment of 


the Law, no dilatory Plea 1s to be received unleſs on Oath, and probable Cauſe ſhewn to the Court. 


Secondly, No Plea in Abatement ſhall be received after a Reſpondeas Ouſier, for then would they be 
pleaded in infiritum. 2 Saund. 41. Thirdly, That they are to be pleaded before Imparlance ; for this, 
vide Yelv. 112. 1 Lutav. 46, 178, 2 Lutw. 1117. Dot. Pla. 224. Fourthly, That when Iſſue is joined on 
them, if it be found againſt him who pleads ſuch dilatory Plea, it ſhall be peremptory. 2 Show. Ref. 


42. 6 Mod. 815 For the Order of Pleading, and the different Kind of Pleas, vide Head of Pleadiog, 


We will confider this Title in the towing Order, though "ON of 
the Diviſions are more largely treated of under their proper Heads. 


(A ) Of Pleas in Abatement to the Jurigsdialon of the 

| Court. . 

(B) Of Pleas in Abatement to the Perſon of the Plain: 
tiff, and therein of 


1. OUTLAWRY 
2. EXCOMMUNICATION. 


ett ei 20 IA DET E NA GE 


4 PREMUNIRE. 
5. POPISH RECUSANCY 


*& Of Pleas in Abatement, with Keſpect to the Perſon 

_ of the Defendant, and therein of p:ivileged Perſons. 

(D) Of. Pleas. in Abatement to the Foꝛm of the Uirit 
and. Action, and cherein of. Milnomer, and the Want 
of Addition. 

(E) Of Abatement by the Demiſe of the King. 

(F) Of. Abatement by the Death of the Parties. 

(G) Of. Abatement by Reaſon of Marriage o2 Cober⸗ 
ture. 7 | 
(H) 1 the Writ 1s abated ex facto, 02 is only. abare- | 

avie, - 1 
(1) Whert the carit wall abate in toto oꝛ in Part. i 
(K) Where it ſhall abate by Keaſon of another Action 

brought fo2 the lame Thing, 5 
(L) cahere-a Perſon may plead in Bar oz in Abate- 
--. ment. 

(M) Of the Manner of Pleading in Abatement⸗ and 
the Pꝛoceedings on ſuch Wks 
| ( A) Ok 


e 


(a) H. 6. 30. 


2 | Abatement. 


(A) Of Pleas in Abatement to the Jurisdiction 
N pk the Court. 


A Plea to the (a) Juriſdiction of a Court muſt be put in before (H) any 
22 H. 6. ). (“) Imparlance, for by craving Leave to imparl, the Defendant ſubmits to 
Hard. 365. the Juriſdiction. | 


I Lutw. 46. 


Of the juriſdicion of the ſeveral Courts, and the Difference between the Courts of Weſtminſter and 
other Courts of Records, and where inferiour Courts of Record cannot plead, but muſt demand Co- 
nuzance; vide Tit. Courts and their Juriſdiftion. () Except where ancient Demeine is pleaded ; be- 


cauſe the Lord might reverſe the Judgment by Writ of Diſceir, and it goes in Bar of the AQtion it 
| ſelf; for this, vide Dyer in Marg. 210. Stiles 30. Latch 83. 5 Co. 105. 9 Co. 31. Han, Ent. 103. (e) For 
Imparlance, and the Difference between a General and Special Imparlance, vide Tit. Imparlance. 


The Defendant muſt plead in propria Perſona, for he cannot plead by 


Attorney without Leave of the Court firſt had, which Leave acknow- - 


ledges their Juriſdiction; for the Attorney is an Officer of the Court; 
and if they put in a Plea by an Officer of the Court, that Plea muſt be 
ſuppoſed to be put in by Leave of the Court. 


Iatw. 9. The Defendant muſt make but half Defence; for if he makes the full 


1 Show. Rep. Defence quando & ubi Curia conſideravit, Ec. he ſubmits to the Juriſdiction 


* of the Court. 


(B) Of Pleas in Abatement to the Perſon of 


the Plaintiff, and therein, 
1. OF OUTLAWRY. 


8 loſes his Liberam legem, and is out of the Protection of the Law, be- 


But no Man cauſe he would not be amenable and attendant to the Law : and there. 


| ſhall be faid fore ſhould not have any Privilege or Benefit from the Law. 


ro be out- 


lawed till the Return of the Exigent. Bro. Nonability 25, 23. Af. 49. Dyer 222. but for this, vide 


Head of Outlawry. 


Co. Lit. 128. But Outlawry does not intirely abate the Writ, but is only a tem- 
397. on obtaining a Charter of Pardon, or reverſing the Outlawry, he is 
reſtored to his Law, and ſhall oblige the Defendant to plead to the ſame 
Writ. Rs „ . 


0. Lit. 128. This Diſability is only pleadable when the Plaintiff ſues in his on 
Nt Right; for if he ſues in Auter Droit, as Executor, Adminiſtrator, or as 
Mayor with his Commonalty, Outlawry ſhall not diſable him, becauſe 


8 the Perſon whom he repreſents has the Privilege of the Law. 
Doc. Plac. 


Nor when he brings a Writ of Error to reverſe an Outlawry, ſhall 
1 Outlawry in that Suit, or at any Stranger's, diſable him; for if he were 


amount to Outlawed at ſeveral Men's Suits, and one ſhouid be a Bar to another, he 


Exceptio ejuſ- could never reverſe any of them. e 
dem rei 71 


petitur diſſolut io. Co. Lit. 128. If there be an Attaint brought, Outlawry grounded on that Verdi 


cannot be pleaded. 7 H. 4. 40. 


1 Lutw, 36. But when Outlawry is pleaded in Abatement, the Plaintiff ſhall not 
reply that the Outlawry is erroneous, for it is good till reverſed. pf 


Outlawry in the Plaintiff is a good Plea in Abatement, for he thereby 


Dottr. Plac. porary Impediment that diſables the Plaintiff from Proceeding ; for up- 


— 
. 


Great Seal, no. Time ſhall be given to bring it ſub pede ſigilli; but other- 


riſdiction. 


Goods of the Deceaſed to pious Utes. 


ble Church. Theol. 11. Excommunication is no Plea on a Qui tam, h:cauſt-it 


it will be intended that the Excommunication was for endeavouring to Ex 


Abatement. 3 


As this is a dilatory Plea, when it is pleaded in another Court than 
| k f d ſt b . , Wee) of . ; Stamf. 103. 
where the Outlawry iſſued, the Defendant mult bring it in immediately; WG 
for this being in Delay, if the Court ſhould give Time, and it ſhould nor 233. Note; 
be brought in, the Delay of Juſtice would be from the Court ; and fince In pleading 
there is a Wav of having it immediately, by producing it under the Fe. in 
401 ity 10 
8 + | another 
wiſe when it is in the ſame Court, for then the Record is already in Court, the 


Court. 5 ancient Way 


_ Q 


: „ | was to have 
the Record of the Outlawry it ſelf ſub pede ſigilli by Certiorari and Mittimus ; but this being very ex- 
penſive, 'tis now ſufficient ro 3 the Capias ut Legatum, under the Seal of the Court, from whenee 
it iſſnes; and if the Plaintiff replies that there was no Judgment on which the Capias ut Legatum 


was grounded, the Court will give the Defendant a Day to bring in the Record. Co. Lit. 128. Do#. 


Plac. Tit. Outlawry. Thomp. 8, 9. 1 Brownl. 5, 7. If the Defendant has a Day given him to bring 
in the Record, and in the Interim the Plaintiff removes it by Writ of Error, and reverſes it; this 


| ſhall not be peremptory on the Defendant, bur he ſhall have Leave to plead a new Plea. 


 Outlawry in a County Palatine cannot be pleaded in any of the Courts 5% e, 

of I/eſtminſter, for the Party is only ouſted of his Law within that Ju- 235, 
| * . . : | 12 Ed. 4. 16. 

3 3 3 55 But it ſeems 

that Outlawry in the County Palatine of Lancaſter may be pleaded in the Courts of Weſtminſter ; be- 

cauſe that County was erected by Act of Parliament. Doct. Plac. 396. Where Outlawry may be pleaded 


in Bar or Abatement, vide poft, Letter (L). 


3. EXCOMMUNICATION. 


When Excommunication is pleaded, the Biſhop's Letter under his Seal, x; $-5. 
witneſſing the Excommunication, muſt be ſhewn ; and though the Plain- 8 Co. 68. 
tiff cannot deny the Plea, yet the Writ ſhall not abate, but the Defen- Where ir 


201. 


dant eat inde fine Die; becauſe the Plaintiff upon producing his Letters pe 


ro oY OTA 1 pleaded after 
of Abſolution, ſhali have a Re-ſummons or Re-attachment. Lf Ng 

4 : es V | 5 Imparlauce, 
though it may after a Special Imparlance, vide Tit. Imparlance and Plac. Gen. 10. 9 E 4. 36. 1 Lb. 


Excommengement is (a) a good Plea to an Executor or Adminiſtrator, Co. Lit. 134. 


though they ſue 22 Alter Droit; for an excommunicate Perſon is ex- 43 E. 3. 13. 


oj þ as | Theol. 11. 
cluded from the Body of the Church, and is incapable to lay out the (a) But in an 
| | ee | 
ronght b 
liffs, 3 | 
of the viſi- 


__ 9 | 20 | is for Example; and 
the Statute having given the Informer an Ability to ſue, and not excepted excammunicated Perſons 


from the Liberty of informing, he is enabled to ſue by the Statute, notwithſtanding th | 
the Church. 12 Co. 61. rs 1 : ; | , 0 Cenſures of 


the Bailiffs and Commonalty, the Defendant cannot plead Excommengement in the Bai 
they ſue as a Corporation, and a Corporation cannot be excluded from the Communion 


When Excommunication is pleaded in the Plaintiff, he ſhall not reply Bro. Bxcom. 2 

| FRE Zo 

that he has appealed from the Sentence, for the Sentence is in Force un- 3 7 8 
til it is repealed; and whilſt it is in Force, he cannot appear in any of Fong 6. 25. 
the Courts of Juſtice ; but he may reply he is abſolved, for then his Diſ- drag 5 5 
ability is taken away. _ Sb cdl kei aha 

When a Prohibition is brought againſt a Biſhop, and he pleads Excom- Thevl. 10, 11. 
munication againſt the Plaintiff, and in the Sentence there is no Cauſe 28 E. 3. 97. 


of ſuch Excommunication ſhewn ; this is no good Plea, for in ſuch Caſe 38 
0 

commu. - 

nication is 


2 Nullity; as where the Ordinary excommunicates for a Temporal Offence, the Court will write 


to the Biſhop to aſſoil him. Bro Excom. 17. 1 Roll Abr. 883. 
_ hinder 


— ——— — 


r al. $0 4 
* * f 
* 


1 : __ Abatement. 
hinder the Biſhop's Proceeding, by Application to the Temporal Court; 
and if ſuch Excommunication were allowed, it would deſtroy all Prohi- 
bitions ; and the Plea of Excommunication in this Caſe is Zxceptzo ejuſ- 
dem rei cujus petitur difſolutio. 

6 0.68 The Court will nor (2) receive the Certificate of Excommunication of 

Go Fs 131, One Biſhop from another, becauſe they muſt have the Certificate from the 


1 Roll's Abr. Biſhop, whoſe proper Subject he was; and he might have been aſſoiled 
N * by his own Ordinary after the firſt Certificate to the Biſhop. 

(a) Nor w1 85 | REES | | 

they receive a Certificate from a Biſhop deceaſed, becauſe he may ſtand aſſoiled by the preſent Or- 
dinary. Bro. Excom. 21. Fitz. Excom. 26. cannot be certified by the Biſhop's Commiſſary or Official, 
becauſe the Court cannot write to them to aſſoil him; but it may be certified by the Vicar General, 


n e — : 


when the Biſhop is in vemotis agendis, or by the Guardian of the Spiritualties, during the Vacancy of 


the Biſhoprick. Co. Lit. 131. 8 Co. 68. 1 Roll's Abr. 183, 434, 884. In Times of Popery Excommenge- 
ment certified by the Pope or Delegates commiſſioned by him, did not diſable the Plaintiff, becauſe 
the Courts had no Perſon to whom they ſhould write to have him afloiled. 16 E. 3. 31. Bro. Excom. 


* 


cery, vide 1 Lutw. 17. 


17. 1 Roll's Abr. 883. How it hall be certified by Delegates appointed by Commiſſion out of Chan- 


Co. Lit. 128. h 4 Ns E. 
Vide Head of | 


Aliens; and An Alien Enemy, or one whoſe King is in Enmity with ours, cannot 
vide 4 Med: bring any Action either Real, Perſonal or Mix'd. . 


285, 405. 


l But an Alien in League may maintain Perſonal Actions, otherwiſe he 
0. Lit. 129. b. | 


Tele. 198; would not be able to merchandize and trade amongſt us; but he ſhall not 


1 Bulſir. 134. Mainti n Real or Mix'd Actions, becauſe there is no Neceſſity that he 
Whether an ſhould ſettle amongſt us. Wi „„ 


Alien Enemy 


may maintain an Action in Auter Droit as Executor, vide Head of Aliens. | 


10. 


eL ability of the Plaintiff; but if it be to an Alien Enemy, it may be pleaded 


to the Action; begaule it is forfeited to the King as a Repriſal for the 
Damages committed by the Dominion in Enmity with him. 


4. P REAN U NIR E. 


Lit. Seck. 199. Perſons attainted of a Premunire are incapable of bringing any Action; 


bor i dich for they are out of | the Protection of the Law. 
MUNIre, | 


5 POPISH RECUSANCY. 


2. 


But for this This Diſability of Popiſh Recuſancy convict, is by Virtue of the Sta- 
vide Head of tute 3 Fac. 1. cap. 5. which diſables to all Intents, &c, except where he 


Fopiſv Recn- {yes for Lands, Tenements, Leaſes, Annuities, Rents and Hereditaments, 
ſiny. or the Iſſues or Profits thereof, which are not to be ſeiſed into the King's 
Hands, his Heirs or Succeſſors. 


r 


Bro. N II Alienage be pleaded to an Alien in League, that muſt be in Diſ. 


a | \ 5 14311 * : 1 Y E k 4 JO. | * 
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Defendant ſhall not plead his Privilege ; 


tiff is as neceſſary in his Court as the Defendant is in his; and therefore Hemelton 
the Cauſe is legally attached in the Court where the Plaintiff is an Of. werf Juſtieo 


_ Abatement, 


(C) Of Pleas in Abatement, with Reſpect of 
the Perſon of the Defendant, and therein of 
Pꝛivileged Perſons. —— 


The Officers of each Court enjoy the Privilege of being ſued only 2 Mod. 297. 
in thoſe Courts to which they reſpectively belong; the Reaſon whereof Yaz. 155. 
is, becauſe of the Duty they are under of attending thoſe Courts, and . 
leſt their Clients Cauſes ſhould ſuffer if they were drawn to anſu 1 


| | cr to 272. 1 Lyntas 
Actions in other Courts. 44, 639. 
9 ED | What Per- 
tons arc Privileged, vide Head of Privilege; and for Precedents of Pleas of Privilege, vide 
Thomp. 4. Hob. Ent. 199. Raſt. Ext. 106, 178, 472. Broaunl. 161, 167, 268. Hern. 3. 3 Inſt. Cleri- 
calis 32 0 35, Where they are not obliged to put in Special Bail; and where Bail mult be pur when 
they ſue, vide Head of Bail in Civil Cauſes. | | | 


But the Plaintiff muſt have the ſame Remedy againſt the Officer in 1 Sard. 67, 
his own Court, as in that where he ſucs him ; for if Money be attached by Mp 


| . FO, | It's 
foreign Attachment, in the Sheriffs Court in Lodo, he ſhall not have his Cafe. 


Privilege; becauſe in this Caſe the Plaintiff would be Remedilels. 
So if a Writ of Entry, or other Real Action, be brought againſt an At- 1 Sand. 67. 
torney of the King's Bench, he cannot plead his Privilege; becauſe if @ if an At, 


this ſhould be allowed, the Plaintiff would have a Right without a Re- Comm ol 


| medy ; for the King's Bench hath not Cogniſance of Real Actions. Pleas be 


ſued in an 


| Appeal, he ſhall not have his Privilege; for his own Court hath not Cop niſance of this Action; tor 


this wide 38 H. 6. 29. b. 9 E. 4. 35. Cro. Car. 58 5. 1 Leon. 189. 2 Leon. 156. 


Alſo the Privilege which the Court indulges their Officers with, is re- Hob. 177. 


| ſtrained to thoſe Suits only which they bring in their own Right, or arc N _ 
brought againſt them in their own Right; for if they ſue or are ſued as Nuten and 


Newton and 


Executors or Adminiſtrators, they then repreſent common Perſons, and Rowland. 


are to have no Privilege. . | | 
So if an Officer of one Court ſues an Officer of another Court, the 2 1/444. Rep. 
tor the Attendance of the Plain- 298. 


Scrogs. 
5 | | 2 Lev. 129. 
2 Roll. Abr. 275» pl. 4. Moor 556. 


ficer. 


So if a Privileged Perſon brings a Joint Action, or if an Action be Dyer 275. 
brought againſt him and others, he ſhall not have his Privilege; but this C5. 10. 
is to be underſtood where the Action is joint, and cannot be ſevered ; ? K __ 


for if the Action can be ſevered, without doing any Injury, the Officer 2 1. 
ſhall have his Privilege. 5 , 


r Fe 4 Lev. 129, | 
1 Vent. 298. 9, 


An Officer ſhall not have his Privilege againſt the (a) King ; for as the 9 Hob. 44. 


executive Power is lodged in the King, it would be unreaſonable that his yo. Superſed. 


Court, which gives Relief to private Perſons, ſhould protect any Sub- I., 2 Koll. 
ject from being brought to Juſtice for offending againſt the Laws, 74. 


whi a) Bur in 
which concern the whole Common-wealth. e 


an Action 
5 CR n | g Qui tam, | 
at the Suit of an Informer, he ſhall have his Privilege. L. Reg. 7. 


If an Attorney of the Common Pleas be in Cuſtodia Mareſch. for want 
of Bail, at the Suit of A. he may (“) plead his Privilege. r 


— | he be in Cu- 
fodia Mareſchal. at the Suit of A. and B. declares againſt him in Cuſtodia Mareſchal. if he has waived 


his Privilege as to A. he cannot take Advantage of it againſt B. For this vide 2 Roll. Abr. 275. 1 Salk, 
12. 5 Mod. 310. Cath. 370. 3 Lev. 245. 5 


C . After 


\ 


* 2 * 


1 Abatement. 


Bro. Priv. 23. After a general Imparlance, an Officer cannot plead his Privilege, be- 


22 H 6. 6, cauſe by imparling he affirms the Juriſdiction of the Court; but by the 


22, 71. | 4 4 þ . : WES 
1 Roll. Rep, better Opinion, it ſeems, that after a ſpecial Imparlance he may plead 
294. his Privilege. 

1 Sid. 29. | 


2 Roll's Abr. 2735 279. Hard. 365. 5 Lutw. 46. 1 Salk. I, 


1 Salk. 1. In an Action againſt B. he pleaded Qnod ipſe eft unus Attornat. Cur. 
Peaſe verſ. Pomiui Regis de B. without ſaying Fit tempore impetrationis brevis; 


e "Weed and a Reſpondeas Onfter was awarded. 


Prout patet | HG 
per recordum. 1 Salk, 1. vide plus infra, Letter (M.) 


O) Of Pleas in Abatement to the Fozm of 
the TUrit and Action, and therein of Milſ- 
nomer, and the Want of Addition. 


For theDiffe- The Law is very ſtrict in obliging Men to keep up to the legal Forms 
rence be. jt preſcribes; and therefore in the Writ, which is the Foundation of the 
tween Origt- 
nal sud uu ; Sy as 
dicial Writs, fon ſhould be arreſted or attached by his Goods, unleſs there appears ſuf- 
and for the ficent Grounds to warrant ſuch Proceedings; ſo that if the Writ vary 
Defeds in materially from that in the Regiſter, or be defective in Subſtance, the 
0 e Party may take Advantage of it. | „„ | 
Writs; where ſuch Faults may be amended, vide Tit. Amendment; where ſuch Faults muſt be pleaded, 
and cannot be taken Advantage of in Error, vide Tit. Error, and poſtea Letter (H.) Vide 5 Co. 12. 
9 H. 7. 16. 10 E. 3. 1. p. 2. 2 Inſt. 66 2. Hob. 1, 51, 52, 80. Carth. 172. | 


(a) Fitz, Brief So if the Declaration varies from the Writ, as (a) by laying the Cauſe 


219, 231+ of Action in the Reign of a preſent King, where the Writ ſuppoſed it 


to have been in the Reign of a former King; or by giving the Defen- 
(le. 120. dant a Name different from that in the Writ; as where the Writ (5) 
Ide Finch of calls him A. B. of London, Alderman, and the Plaintiff declares againſt 
2 357+ him as A. B. of London, Eſq; or where the Declaration is otherwiſe 
Var Hed of Defective, in not purſuing the Writ, or not ſetting forth the Cauſe of 
Amendment. Action with that Certainty which the Law requires, or in laying the Of- 
fence in a different County from that in which the Writ was brought. 
For this vide Miſnomer is a good Plea in Abatement; for ſince the Names are the 
| Headof a only Marks and Iudicium of Things that human Kind can underſtand 
5 p each other by, if the Name be omitted or miſtaken, there is a Complaint 
4ddition, © Againſt no Body. | 
b But though a Defendant may, by pleading in Abatement, take Advan- 


Finch 363. tage of a Miſnomer when there is a Miſtake in the Writ or Declaration, 


H. 5. 1. 


7 z. Where as to the Name of Baptiſm or Surname; yet in ſuch a Plea he muſt ſet 


lis appearing forth his right Name, fo as to give the Plaintiff a better Writ. 
by that | | | | Fr Ty | 
Name, or not taking the Advantage of it, ſuch Miſtake will be aided. Vide Tit. Error. Vide Lelv. 
112. Muſt, in ſetting forth his Name, ſay that by ſuch Name he was known at the Time of the 
Writ purchaſed. Skin. 620. vide 1 Salk. J. 63. Goulds. 86. | Edna | 


1 Lutw. 36. One Defendant cannot plead Miſnomer of his Companion; for the 
| other Defendant may admit himſelf to be the Perſon in the Writ. 
The Defendant, though his Name be miſtaken, is not obliged to take 


J. Villars, FY Advantage of it; and therefore if he be impleaded by a wrong Name, 


who preten 


ed himſelf and afterwards impleaded by his right Name, he may plead in Bar the 


0. 1 2 former Judgment, and aver that he is una & eadem perſona. 
OI Bucking- | ; 


ham, was arreſted by the Name of J. Villars, Armiger; and on Motion, the Court gave him Leave 
to put in Bail, without joining in the Recogniſance, and thereby not eſtop himſelf. Vide 1 Salk. 5. 7. 


2 FE In 


whole Proceeding, requires that Certainty and Exactneſs, as that no Per- 
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mall 


is neceſſary to be ſet forth in judicial Proceedings, leſt an innocent Per- 
fon, by having the ſame Name with the real Defendant, ſhould ſuffer ; 24 ant f 


_ Eſtates, Degrees, Myſtery and Place of Abode. 


vide under Title Prerogative. 


Abatement, ET, 

In Caſe of Felony at Common Law, if a Perſon were indicted by a put this al- 
wrong Name, he could not plead Aer, but was obliged to plead to the tered by the 
Felony ; for the Fact being ſworn againſt the Party preſent, it was thought Statute of 
there could be no Injury by the Mſuomer, as might be where the Party pee pea hk 
appeared by Attorney; and Felons generally go by no certain Name, 5. ee 
nor have they any fix'd Habilitation. — 


* 


* 


made to pre- 

| | | bon vent the In- 
convenience of troubling one Perſon for another. Vide Cro. Car. 104, 21 E. 4. 72. 2 Inft. $70. 
I Sid. 40. Lit. Rep. 8. Vide Head of Miſnomer, and the Want of Addition, and 2 Hawk. P. C. 186. 7. 


j 


that the Party accuſed may take Advantage of Miſnomer, or the Want of Addition, but yet muſt plead 


over to the Felony ; but though ſuch Plea be found for him, he is not ro be diſcharged, but mult be 
indicted over again; neither ſhall ſuch Plea, if found againſt him be Peremptory, but he ſhall be 
tryed on his Plea in Chief. | | 


Alſo the State, Place of Abode and Dignity of the Perſon impleaded _ pr en, 
vine Head 


of Miſnomey 


therefore the 1 H. 5. enacts, that in all Perſonal Actions, Appeals and Addition. 
Indictments, there ſhall be added to the Name of the Defendants their 

Alſo Additions, which are Inducements to the Action, muſt be made e on ON. 
uſe of; as if one is liable as Heir, he muſt be named Heir; ſo if as Exe- Afar 1 


cutor, he muſt be named ſuch. Want of Ad- 
| | dition. | 


(E) Of Abatement by the Demiſe of the King. 


At Common Law all Patents of Juſtices, Commiſſions, Civil and Mi- 


litary were determined by the Death of the King; alſo all Suits depending 


in the King's Courts were diſcontinued, ſo that the Plaintiffs were obliged 
to commence new Actions, or to have Reſummons or Attachment on the 
former Proceſſes, to bring the Defendants in; but to prevent the Incon- 
venience, Expence and Delay which this occaſioned, were the Statutes 
of 1 E. 6. cap. 7. 1&8 V, z. cap. 21. and 7 Ann. cap. 8. made, which 


) Of Abatement by the Death of the 
„ eee, „„ 
The general Rule to be obſerved in this Caſe is, that where the 


Death of any Party happens, and yet the Plea is in the ſame Condition as 
if ſuch Party were living, there ſuch Death makes no Alteration or Abate- 


ment of the Writ. 


A Difference has been held with Reſpect to Real Actions, where there 10 C6. 134; 
are ſeyeral Plaintiffs, and there is Summons and Severance (as there is 5 97 
in moſt Real Actions) that in theſe the Death of one of the Parties 9% 


abates the Writ, but not in Perſonal or Mix'd Actions, where one intire Cro. Fac. 117, 


Thing is to be recovered ; as if there be two Jointenants or Copart- Co. Lit. 139. 


ners, and they bring a Real Action, and one is ſummoned and ſevered, l fone: 452. 
the other ſhall proceed for his Moiety ; for having a Right to a diſtinct 
Moiety, there is no Reaſon why he ſhould not have a Remedy for the 
Recovery of it, notwithſtanding the Unwillingneſs of the other to join 
with him; but if the Perſon ſevered dies, the Writ abates, becauſe he 
goes for the Whole, in Caſe of the Death of the Jointenant, or of the 
Copartner, without Iſſue, which would be improper on that Writ, 
where by the Summons and Severance he went only for a Moiety ; for 


that would be making the Writ have a double Effect, viz. in Caſe of 
SUMMONS 


. 
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Summons and Severance for a Moiety ; and in Caſe of Survivorſhip for the 


Whole. 
© By the 8 & 99 NV. 3. it is enacted, that if there be two or more Plain- 
tiffs or Defendants, and one or more of them ſhould die, if the Cauſe 
of ſuch Action ſhould ſurvive to the ſurviving Plaintiff or Plaintiffs, or 
againſt the ſurviving Defendant or Defendants, the Writ or Ac- 
tion, ſhall not be thereby abared ; bur ſuch Death being ſuggeſted upon 
the Record, the Action ſhall proceed at the Suit of the ſurviving Plain- 
tiff or Plaintiffs, againſt the ſurviving Defendant or Defendants. 
Cro. Elix 652 And before this Statute it was held, that if there were two Executors, 


S QA 6 nA &e A 


Co. Lit. 139. and they brought an Action of Debt, and one of them died, that the 


5 of Writ ſhould not abate; for in this Caſe, Summons and Severance lies, 


Vrecutors. after which the one Executor does not proceed for a Moiety, but 
for a Whole, as Repreſentative of the Teſtator. . 
Dyer 279. So in a Quare Impedit, by two Jointenants, and one is ſummoned and 


That there ſevered, and the ſevered Perſon dies, the Writ ſhall not abate, becauſe 


reer, the Advowſon is an intire Thing, and he proceeded for the Whole, af- 
in Judicial ter the Severance ; and fo he may after the Death of the ſevered Join- 
Writs, nor tenant. 5 | | 

Summons or | DEE | | 

Severance. Vide 10 Co. 134. 1 Brownl. 64. 1 Leon. 263. Co. Lit. 139. 


Hard. 151, If there were ſeveral Defendants in the original Action, and one died, 
164. the Writ did not abate; becauſe there being a joint Demand, it ſurvives 


3 againſt the Reſidue; but in this Caſe there muſt be a Suggeſtion on the 


| Cro. Car. 426. Roll, becauſe it would be Error to give Judgment againſt a deceaſed 


1 Fones 367. Perſon. 


1 Rol. Abr. 
| 756. 1 Shou. Rep. 186. 
Bride, 78. But in a Writ of Error, if there be ſeveral Plaintiffs, and one dies, 
elv. 208, 


Say.” the Writ ſhall abate, becauſe the Writ of Error is to ſet Perſons in fatu 
3 before the erroneous Judgment given below; and they that are 


1 Vent. 34. Plaintiffs in Error were diſtinct Sufferers in the Judgment, ſince there 
1 Sid. 419. might be different Executions iſſued thereupon, and different Heirs were 


_ ee made by ſuch Judgment, on the Lands of each of them; and by Conſe- 


Defendants QUENCE the Survivor cannot proſecute the Writ of Error for the whole 


in Error die, Waſte, by a colluſive Perſwaſion, or by Negligence or Deſign he ſhould 


yeta!lThings hurt the Repreſentative of the deceaſed. 
ſhall pro- | | 


cced, becauſe the Benefit of ſuch Judgment goes to the Survivor, and he only is to defend it. Sid. 


419. Telv. 208. 


1 Vent. 344 In an Audita Querela, by two, the Death of one ſhall not abate the 
125 „ for the Survivor is not to be reſtored to any thing he has loſt, 
3 446% a9. but to diſcharge himſelf of the Execution; and thereupon, notwithſtand- 


ing the Death of the other, he may proceed for a Diſcharge i toto for 
20 H. 6. 30. himſelf. | | 5 1 


An, 4. L If there be ſeveral Perſons named as Plaintiffs in the Writ, and one 
i . 7. 16. 


of them was dead at the Time of purchaſing the Writ, this may be 


2 pleaded in Abatement ; becauſe it falſifies the Writ; and becauſe the 


» + . ; 1 411 
Gift Ent. 6. Right was in the Survivors, at, the Time of ſuing the Writ, and the 


Raft. Ent. Writ not accommodated, as the Caſe there was. | | 
(J Canin: © By the (a) 17 Car. 2. cab. 8. it is enacted, that the Death of ei- 


ed by 3oCar, ther Parties (b) between Verdict and Judgment, ſhall not be alledged 


2. cap. 6, for Error, ſo as Judgment be (c) entered within two Terms after ſuch 
and made Verdict. | | | ©: e | 
perperual by 


the 1 Fac. 2. cap. 17. (6) If either of the Parties dies at any Time before the Aſſiſts, it is out 
of the Statute ; but if after the Aſſiſes, though before the Trial, it is no Error; for the Afliſes is 
but one Day in Law. 1 Salk. 8, 9. (c) If after Verdi&, and before the Day in Bank, the Plaintiff 
dies, and the Defendant ſigns Judgment the ſecond Term after the Verdict, this is within the Sta- 
tute, and the ſame as if he had actually entered Judgment on the Roll. 1 Sid. 385.4 
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(G) Of Abatement by Reaſon of Parriage 


\ a 


et —— 


Abatement. 28 
— | RISE + 
By the 8&9 /. 3. it is enacted, that if any Plaintiff happen to 
die after an interlocutory Judgment, and before a final Judgment ob- 
tained therein, the ſaid Action ſhall not abate by Reaſon thereof, if 
ſuch Action might originally be profecuted or maintained by the Exe- 
cutors or Adminiſtrators of ſuch Plaintiff; and if the Defendant die 
after ſuch interlocutory Judgment, and before final Judgment therein 
obtained, the ſaid Action ſhall not abate, if ſuch Action might origi- 
nally be proſecuted or maintained againſt the Executors or Adminiſtra- 
tors of ſuch Defendant and the Plaintiff ; or if he be dead after ſuch 
interlocutory Judgment, his Executors or Adminiſtrators ſhall and 
may have a Scire facias againſt the Defendant, if living after ſuch in- 
terlocutory Judgment; or if he died after, then againſt his Executors 
or Adminiſtrators, to ſhew Cauſe why Damages in ſuch Action ſhould 
not be aſſeſſed and recovered by him or them; and if ſuch Defendant, 
his Executors or Adminiſtrators, ſhall appear at the Return of ſuch 
Writ, and not ſhew or alledge any Matter ſufficient to arreſt the final 
Judgment; or being returned, warned, or upon two Writs of Scire 
facias it be returned, that the Defendant, his Executors or Admini- 
ſtrators had nothing whereby to be ſummoned, or could not be found 
in the County, ſhall make Default, that thereupon a Writ of Enquiry 
of Damage ſhall be awarded; which being executed and returncd, 
Judgment final ſhall be given for the ſaid Plaintiff, his Executors or 
Adminiſtrators, proſecuting ſuch Writ or Writs of Scire facias againit 
ſuch Defendant, his Executors or Adminiſtrators reſpectively. 


oz Coverture. 


Coverture is a good Plea in Abatement, which may be either before Pn pr. x. 
the Writ ſued, or pending the Writ. By the firſt the Writ is abated 1 Sid. 140. 
de facio, but the ſecond only proves the Writ abateable ; both are to be! Cel. 165; 
pleaded, with this Difference, that Coverture, pending the Writ, muſt be wy Tir 
pleaded poſt ultimam continuationem ; whereas Coverture before the Writ Baron 24 
brought, may be pleaded at any Time, becauſe the Writ is de fatto Lene. 
abated; (a) but if a Feme Sole takes out a Writ, and after .marries, 
the Defendant was legally attached on ſuch Suit ; and therefore may hedge 
plead in chief to it any Defence he has; but ſuch Plea muſt be Pulis her Mart. 
dariein contimuance. | e GpAidaGr 


8 . 5 | | abate her 
own Writ ; for this Would be taking Advantage of her own Ad. 2 .J. Reb. 53, But in an Action 
againſt Baron and Feme, the Baron died, and the Feme married again, penerite placito ; and the 
Court inclincd to think the Writ abated, becauſe her Name was changed. Stile 138. | 


If a Writ be brought by A. and B. as Baron and Feine; whereas Fitz. Erg. 
they were not married until the Suit depended, the Defendant may plead 47. 
this in Abatement; for though they cannot have a Writ in any other 
Form, yet the Writ ſhall abate, becauſe it was falſe when fued our. 

If a Writ be brought againſt a Feme Covert as Sole, ſhe may plead £2t 24 


her Coverture ; but if ſhe neglects to do it, and there is a Recovery IN 25 


againſt her as a Feme Sole, the Husband may avoid it by Writ of Error, 2 Ret. Res. 
and may come in at any Time and plead it. 1 53. | 
| . . For this, 


| vide Tit. Baron and Femes 
If an Action be brought in an inferior Court againſt a Feme Sole, and 1 Salk s. 
pending the Suit ſhe intermarries, and afterwards removes the Cauſe by Og 
Habeas Corpus, and the Plaintiff declares againſt her as a Feme Sole, ſhe, 7 
D may 


——— — 
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10 Abatement, 


may plead Coverture at the Time of ſuing the Habeas Corpus; bec uſe 
the Proceedings here are de novo; and the Court takes no Notice of what 
was precedent to the Habeas Corpus; , but upon Motion on the Return of 
the Habeas Corpus, the Court will grant a Procedendo; for though this 
be Writ of Right, yet where it is to abate a rightful Suit, the Court 
may refuſe it; and the Plaintiff had Bail below to this Suit, which by this 
| Contrivance he is ouſted of, and poſſibly by the ſame Means of the Debt. 
Cro. Fac.356- In Ejectment againſt Baron and Feme, after Verdict for the Plaintiff, 
Cro. C. 509: Baron dies between the Day of NM prius and the Day in Bank; ad- 
b hg judged that the Writ ſhould ſtand good againſt the Peme, becauſe it is 
1 in Nature of a Treſpaſs, and the Feme is charged for her own Act; and 
therefore the Action ſurvives againſt her. So if the Wife had died, the 
Baron ſnould have Judgment entred againſt him. 5 . 
Cro. Car. 232+ Tf a Feme Sole Plaintiff, after the Verdict, and before the Day in 
Bal. j, Bank, takes Husband, ſhe ſhall have Judgment, and the Defendant can- 
not plead this Coverture, for he has no Day to plead it at. 


(YH) Where the Writ is abated ex facto, oz is 
_ * only abateable. 


1 HI. 6.4 Here the general Rule to be obſerved is, that where the Writ is De 
Do. Pl 3. facto a Nullity and deſtroyed ; ſo that Judgment thereupon would be er- 
Where the roneous ; there the Writ is De facto abated ; as if an Action be brought 
Court ex offi- againſt a Feme Covert, as Sole, this makes another Man's Property li- 


. cio may 


abate the Able, without giving him an Opportunity of defending himſelf; which 


Writ. would be contrary to common Juſtice, and therefore the Writ is de 


Vide Cro. Elix. facto abated. 
,, 


193, 330. Goulſ. 106. 2 Leon. 162. 3 Leon. 93. 1 Rol. Rep. 176. Palm. 311. Hob. 37, 162, 279, 281. 
Godb. 119. Stile 477. Telv. 56. 3 Co. $5. a. Vaugb. 97. 1 . 


Carth. 172. So if the Return of a Pluries Mandamus is laid to be after the Begin- 


3 ning of a Term, and the Memorandum of the Bill is entered generally of 


Court gave that Term, this makes the Writ a perfect Nullity; for by the Plaintiff's 


| Leave to own ſhewing he had no Cauſe of Action at the Time when the Action 


amend was brought. Fr To 0 „ 
(a) 1 Salk. 2. Where the Writ is only abateable, it muſt be abated by pleading in 


1 Show. 169, Time; for Matters (a) in and (#) before the Writ, cannot be taken 


1 Rol. Abr. Advantage of in Error. 

That a Man ſhall not aſſign that for Error, which he might have pleaded in Abatement. Carib. 124; 
There is a Difference between Original and Judicial Writs; for in the former, Matter of Form 
abates them as well as Subſtance ; aliter in the latter; for if the Subſtance be good, the Want of 


3 will be aided. 4 H. 6. 34. 4 E. 3. 13, 14. (5) Otherwiſe of Faults in the Proceedings after 
the Writ, Bro. faux Latin, 9. 48. For this, vide Tit. Error. og | | 


Carth. 1:4. Therefore if a Feme Covert bring an Action in her own Name, per 
per Holt. attornatum, and the Defendant pleads in Bar to the Action, he ſhall ne- 
CE ver afterwards aſſign the Coverture for Error. „ 

Cro. Elia. 554. So though it be a good Plea for a Defendant to ſay, that a Stranger 
Skin. 12. is Tenant in Common with the Plaintiff, yet if he does not plead it in 
1 Salk. 4 Abatement, he ſhall not have Advantage of it in Arreſt of Judgment. 

Cro. Fac.65z1, So if a Hare Impedit be brought againſt the Biſhop and Incumbent 
1 Bnlſe. 4. 5. only, without naming the Patron, though this might have been pleaded 
2 Brownl.229. in Abatement, yet if the Defendant pleads in Bar, Ec. it cannot after, 
SY 396, upon a Writ, of Error, be aſſigned for Error; for though the Want of 
: Ra. Rep, the Patron's being made a Defendant might make the Writ abateable, yer it 


239. 2 was 


7 


Ad dammum 2001, and the Verdict gives 301. this is no Error after Ve 


it was no leſs an Abuſe of the Proceſs to iflue it againſt a feigned Per- 


abate the Action againſt the other Defendant; for this is the Act of 363. 


Abatement. 6 © Sh 


was not thereby actually abated; and nothing ſhall be aſſigned for Er- 
ror concerning the Writ, but what actually abates it. | 
If an Action be brought againſt Sir Francis Forteſcue Militem & Ba- Keel. Ar. 


| 81 1 
ronottum, and he appears and. pleads to Iſſue, and a Verdict and Judg— 860 2 0. 


ment is given for the Plaintiff, the Defendant in a Writ of Error ſhall 1 Rol. Rep. 
not aſſign for Error that he was a Knight of the Bath, and ought to be 459: C. C. 
ſo named; for he has loſt this Advantage by appearing to the other 

Name, and thereby concluded himſelf. | 


If a Writ be brought to the Damage of 407. and the Plaintiff declares Palin: 456; 
| W- x | | | r- 271. Bur as 
dict, for the Writ is not abated de facto, but only abateable by Plea. bo ods, the 

| Pn 0 Ditterence 
16, that if the Declaration varies in Form, the Defendant muſt plead it in Abatement; but if it va- 
ries in Subſtance the Defendant may move it in Arreſt of Judgment, or take Advantage of it in Er- 
ror ; becauſe the Court has no Authority to proceed, having proſecuted a different Matter from that 
which the Writ has given the Court Authority to take Cogniſance of. 1 Jones 304. Cro. Eliz. 73% - 
Cro. Fac. 654. For this vide Tit. Error, | 


ry 


0 Where the Wiris alt abate in Tow 02 in 
os, - art. 


Whatever proves the Writ (a) falſe at the Time of ſuing it out, ſhall 22 E. 4. 4. 
abate the Writ entirely; as if it appears by the Plaintiff's own ſhewing Hob. 199, 
that he had no Cauſe of Action for Part; therefore if an Action of 45 


Treſpaſs be brought againſt two Defendants, and the one pleads that thecs) Bn, this 


other was dead, die 7mpetrationis brevis, or that there is none ſuch 2 Falſification 


rerum natura, the whole Writ ſhall abate; for it is the Plaintiff's Fault, to of 3 9 
uſe the Authority of the Court, to call in a Man that was dead; and materia! 
Point ; for 
in a Præcipe 
quod reddat, 


ſon. 


againſt two, if one pleads Non- tenure, and the other takes the whole Tenancy on himſelf, the Writ 
Hall not abate in the Whole, but Rand good againſt him that hath accepted che Tenancy, becauſe 


he has a proper Defendant to the Action; and the Non-tenure of the one, does in no way prejudice 


the other Defendant. Raft. Ent. 365. Doct. Pl. 7. | 


But if one of the Defendants die pending the Writ, this Mall not Raſt. Ent.) 


GOD, and no Default in the Plaintiff. | : | 27 79 4 
If there be two Executors, and one is named of D. and ſays he is ay 
of C. the Writ ſhall abate againſt both ; becauſe they are both Re- OLE 
preſentatives of one Perſon, and muſt both be legally ſummoned ; and e 
as they are both but one Perſon in the Eye of the Law, the Plaintiff _ _ 
cannot () proceed againſt the one without the other; but in this Caſe, () The Dil- 
the other Defendant will be obliged to plead, though the Defendant's ability of 


N | Plaintiff 
Plea in Abatement ſhall be firſt determined ; and if it be found for him, hall top . 


ſhall abate the Writ 2½ Toto. | - _ others from 


| | Mm" | | JJ. 8 procceding; 
for the Writ, when abated for Want of Form, is abated qucad all; though they have leaded to 74 | 
3 Co. 159. Carth. 96. But if two Executors ſue, and ſet forth themſelves to be Executors, and that 
they proved the Will ; but upon the Probate ſer forth, it appears that one only proved the Will; 
and the Defendant pleads this in Abatement, a Reſpondeas onfter will be awarded; for both have a Right 
them; and he that did not prove may come in when he pleaſes. Salk. 3. vide Head of Executors. 


At Common Law, Non-tenure of Parcel of the Lands abated the Beth. 29. 
whole Writ ; for this farisfied the Writ which alledged the Defendant to 35 5 7: 
be Tenant of the Whole; but it was thought very hard that a Writ 
which was good in Part, ſhould be totally deſtroyed by this Plea; and 

SEAN there- 


— 


11 e Abatement. 1 


1 


Statute a- that Part of which Non-tenure is alledged. 
roſe the Di- | „„ ? 3 ES 
ſtinction in our Books, that the Plaintiff cannot deſtroy, but he may abridge his Demand. 


Co. Lit. 362. At Common Law, if the Tenant plead Non-tenure and Diſclaimer, 


2 1 
rg popes 8. Real Actions anciently there were no Damages given; and the Plaintiff 
5 N 


1 Lutw. 963. by this Plea, has the Effect of his Writ, which is to be put into Poſlef- 


1 Mod. 181. fion of the Lands; but if Non-tenure be pleaded, without Diſclaliner, 


the Plaintiff may aver his Writ, and ſhew that the Tenant has the Re- 

verſion in Fee in him as well as the Freehold, or take Judgment at his 

Election. bs 

4 E. 4. 32. If the Demandant enters into any of the Lands, pending the Writ, 
Dock. Pl. 5. this ſhall abate the Writ in To „ 

1 Fund. 182. The Plaintiff declared for Arrears of a Rent- charge, and demanded a 


Dyppa and larger Sum than was due to him, upon his own ſhewing, by JI. 105. 
| May, The Defendant pleaded a bad Plea, and the Plaintiff had Judgment for 


| his whole Demand; but perceiving his Miſtake on the Entry of the Judg- 
ment, he releaſes the JJ. 10s. and it was held a good Releaſe ; and 
that it was not a Falſification of his Writ, but rather an Affirmance; 
but in the Argument of the Caſe, if the Defendant had taken Advantage 
1 of it in due Time, it would have abated the Writ. 
Co. Lit. 28 5.4 If an Action is well begun, and Part of the Action determines by Ack 
Co. Lit. 285.9, in Law, and yet the like Action is given for the Reſidue, the Writ ſhall 
znot abate, but the Plaintiff may proceed for the Reſidue ; but where, 
by the Determination of Part, the like Action does not remain for the 

| | Reſidue; there the Action, though well commenced, ſhall abate. | 
Co. Li a8 5a. As if an Action of Waſte be brought againſt Tenant per auter vie, 
e and, pending the Writ, Ceſtuy que vie die, this ſhall not abate the Writ 
in Toto ; but the Plaintiff may proceed to recover Damages on this Writ, 


1 vie had died before any Action of Waſte brought. 
Co. Lit. 28 5. a. 


Writ, yet the Action ſhall proceed for Damages only. 


Co. Lit.z8 5.4. But if Tenant per auter vie had brought an Aſſiſe, and, pending the 


Writ, Ceſtny que vie died, altho' the Action was well commenced, yet the 
| Writ ſhall not abate ; becauſe no Aſſiſe lies for Damages only. ch 
Co. Lit. 28 5. a. So if an Action of Waſte were brought by Baron and Feme in Re- 
mainder, in eſpecial 'Tail, and pending the Writ, the Wife die without 
Iſſue, the Writ would abate, becauſe all Actions of Waſte muſt be Ad 

rmx , d e „„ 
Co. Lit. 285.4. So if a Writ of Aunuity be brought, and, hanging the Writ, the An- 


nuity determine, the Writ faileth for ever; becauſe the like Action can- 


not be maintained for the Arrearages only. 


11 Co. 45. When a Writ is brought for two Things, and it appears the Plain- 


| Godfrey's tiff cannot have any other Action for the one of them, the Writ ſhall 
5 1,28; ſtand for the Part that is good; but where it appears he can have an- 
other Writ in another Form for one, there the whole Writ ſhall abate; 
becauſe, when there can be no better Writ brought for the Parcel, it 
ought to continue; but if another Writ could be brought for that Parcel, 

it is bad, and ought to abate 77 Toto. 7 - 


POR this therefore 25 F. 3. cap. 16. enacts, that the Writ ſhall only abate for 


the Plaintiff could not aver his Writ, and ſay he was Tenant; for in 


for the Leſſor might have an Action for the Damages, though Ceſuy que 


So if an Ejectment be brought, and the Term determine pending the 


” 3 aer 
_— — ä a — A. — = N 


" © Tz... 8. — 
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0 Where it ſhall abate by Reaſori-of an- 
other Action b2ought foz the lame Thing. 


The Law abhors Multiplicity of Actions; and therefore whenever it 9 H. 5. 1: 
appears on Record, that the Plaintiff has ſued out two Writs againſt the W. 413, 
ſame Defendant, for the ſame Thing, the ſecond Writ ſhall abate ; for 9 8 
if it were allowed that a Man ſhould be twice arreſted, or twice at- Dot. Bl. c. 
tached by his Goods, for the ſame Thing, by the ſame Reaſon he might 67. Where « 
ſuffer in Infinitum; and it is hot neceſſary that both ſhould be pending Frier Writ 
| | | "IT 5 | Ny if of Appeal 

at the Time of the Defendant's pleading in Abatement ; for if there was may be 

a Writ in Being at the Time of ſuing ont the ſecond, it is plain the fe- pleaded in 
cond was vexatious and ill, ab initib. - = Abvtement *6 

| | | | | a ſecond Ap- 

| peal. 2 Hawk. P. C. 190. where a Prior Suit depending, may be pleaded to an Inforthation. 2 _ 
P. C. 275- But it is no good Plea in Abatement of an Indictment, as it is of an Appeal or an Infor- 
mation, that there is another Indictment againſt the Defendant for the ſame Offence ; but in a ſuch 
Caſe the Court, in Diſeretion, will quaſh the firſt Indiccment. 2 Hawk. P. C. 367. 

But then it muſt appear plainly to be for the ſame Thing; for an AC- 4 H. 6. 24. 
ſiſe of Lands in one County, ſhall not abate an Aſſiſe in another Coun- ©: PI. 10. 
ty ; for theſe catinot be the ſame Lands. e 

In General Writs, as Treſpaſs, Aliſe, Covenant, where the ſpecial; c 51. 
Matter is not alledged, and the Plaintiff is Nonſuited before he Counts, Doc. Pl Ir. 
the ſecond Writ is ſued pending the other; yet the former ſhall not be ls. 
pleaded in Matenent; becaufe it does not appear to the Court that it 
Was for the ſame Thing; for the firſt Writ being general, the Plaintiff _ 
might have declared for a diſtinct Thing from what he demanded by the 
ſecond Writ ; but when the firſt is a Special Writ, and ſets forth the 
particular Demand, as in a Præcipe quod reddat, c. there the Court can 
readily ſee that it is for the ſame Thing; and therefore, though the 
Plaintiff be nonſuited before he Counts, yet the firſt ſhall abate the ſe- 
cond Writ, it being apparently brought for the ſame Thing. TS 

An Action depending in an inferior Court cannot be pleaded to an Ac- 5 © . 
tion brought in one of the Courts at Meſtminſter for the ſame Thing. an 1 

The Law will not allow two Share Impedits to be brought for the Mn 
ſame Preſentatiori, vx. a ſecond by the Defendant againſt the Plaintiff, Dyer 92, 93. 
when there is one pending in Court by the Plaintiff, againſt the Defen- - | 
dant, Et fic in brevi de partitioue, becauſe the Defendant can have the 
ſame Remedy on the firſt Writ as he could on a ſecond. _ 
The Law is ſo watchful againſt all vexatious Suits, that not only it will b 
not ſuffer two Actions of the ſame Nature to be pending for the ſame fore it is a 

Demand, but not even two Actions of (a) a different Natufe. good Plea in 


| | 3 y Treſpaſs, that 
the Plaintiff has brought a Replevin for the ſame Thing; becauſe in both Caſes Damages are to be 


given for that Caption. 8 H. 6. 27. Do#. Pl. 10. So in an Aſſiſe of Darrein Preſentment, a Quatre 
Inpedit depending for the ſame Preſentation is a good Plea, Hob. 134. 


In a Suare Impedit, brought by the Earl of Bedford, againſt the Bi- Hob. 13). 
ſhop of Exeter and Others, the Defendants pleaded that the Plaintiff had 
brought another &1are Impedit for the ſame Preſentation, which is ſtill 
depending, and undetermined, with an Averment that it was the ſame 
Plaint, Avoidance and Diſturbance ; the Earl replies, That ſince his 
former Writ purchaſed, the ſame Church being ſtill void, he preſented 
Henry Curtis to the Biſhop, who refuſed him, which is the Diſturbance 
he now complains of, and Traverſes that it is the ſame Diſturbance on 
which both Actions were brought, the Defendant demurs; and ruled 
> the Writ ſhould abate; for though there muſt be a Diſturbance naturally 
2 E. | 12 


14 Aubͤatement. 


to maintain the Action, yet the principal Effect of the Suit, is to reco- 
ver the Preſentation; and the Nature of a Qruare Impedit is to be Final, 


or Nonſuit, or Diſcontinuance, which this would defeat; for by this 
Rule, the Plaintiff might bring a new one, without leaving the former Suit. 


1 And though in this Caſe there was (a) a new Defendant, yet the Writ 
Wy lg abated ; becauſe there were two are Iwpedits againſt the ſame Man; 
tion of Treſ- and therefore a freſh Defendant could no more enable him to bring a 
paſs is l ſecond Quare Impedit, than a new Diſturbance could. | 
brought, and | | | Lt | 
awards Repleyin for the ſame Thing, there muſt not be more Defendants in the Replevin, than 
there was in the Action of Treſpaſs; becauſe it cannot ſquare with the Averment, that it is up ea- 
demgue captio. DoF. Pl. 10. In Treſpaſs againſt two Defendants, they both pleaded in Abatement an- 
other Bill of Treſpaſs pending againſt one of them; and three Judges againſt Holt, who doubted, 
held the Plea good as to both. Carth. 96, 97. | 1 | 


Allen za. If a ſecond Writ be brought teſted the ſame Day the former is 


abated, it ſhall be deemed to be ſued out after the Abatement of the firſt. 
Dyer 227» 


Carth. 453, tion brought for the ſame Thing, the Plaintiff may pray that the Re- 
417. 


given him in convenient Time, he may ſign his Judgment. 


(i) Where a Perſon may plead in Bar, 02 in 


Abatement. 7 


cs, Lit. 128.6. Outlawry may be pleaded always in Abatemeyt, but not in Bar, un- 


Doct. PI. 395: Jeſs the Cauſe of Action be forfeired. 


2 Loco. 1604. In Perſonal Actions, where the Damages are uncertain, Outlawr 
3 Lev. _* cannot be pleaded in Bar; but in Actions on the Caſe, where the Debr, 
2 Vent. 282. to avoid the Law Wager, is turned into Damages, there Outlawry may 
3 Leon. 197, , s | : : 

- Hou. be pleaded in Bar; for it was veſted in the King, by the Forfeiture, as 


Cro. Eliz.204. a Debt certain, and due to the Outlaw; and the turning it into 


If an Action, pending in the ſame Court, be pleaded to a ſecond Ac- : 


cord may be inſpected by the Court, or demand Oyer of it, which if not 


Owen 22: Damages, whereby it becomes uncertain, ſhall not deveſt the King of 


what he was once lawfully poſſeſſed of. 


11 II. 7. 11. Outlawry may be pleaded in Bar after it is pleaded in Abatement, be- 
2 Lutev. 1 604. cauſe the Thing is forfeited, and the Plaintiff has no Right to recover. 
Bro. Denizen Alienage may be pleaded either in Bar or Abatement ; but with this 
7-H Difference, that Alienage can be only pleaded in Abatement to an Alien 
Co. Lit. 129. jn League, but may be pleaded in Bar to an Alien Enemy; becauſe the 
Cauſe of Action is forfeited to the King, as a Reprizal for the Damages 
committed by the Dominion in Enmity with him. 


Ho Whatever deſtroys the Plaintiff's Actions, and diſables him for ever 
1 Vert. 249. 1 . > 5 — 

> Lev. 92. from recovering, may be pleaded in Bar; but the Defendant is not always 
i Salk. 5. 92. obliged to plead in Bar, but may plead in Abatement ; as in Replevin for 
Carth. 243- Goods, the Defendant may plead Property in himſelf, or in a Stranger, 
Priſal in au- ther in B in Ab for if the Plaintiff. | | 

ter lieu, muſt either in Bar or in Abatement , for if the Plaintiſt cannot prove Proper- 
be pleaded ty in himſelf, he fails of his Action for ever; and it is of no Avail to 
in Abatement, him who has the Property, if he has it not. EE 
850 reed In an Action of Debt, on a Judgment obtained, the Defendant can- 
| 13 NN not plead a Writ of Error brought and pending, either in Bar or in Abate- 
1 Salk. 3. 4. ment. : a | 85 e 

Carth. 244. 3 

1 Show. 98. 146. Carth. 136. vide Carth. 1, 2. where it is fa 
though not in Bar; but Quære, and vide Tit, Error. 


1 Lev. 312. If a Defendant pleads Matter in Abatement, and concludes in Bar, this 


TINT 64 ſhall be eſteemed a Plea in Bar, and the Court will give final Judg- 
1 Vod. 244. | | | 
2 Rol. Rep. 64. | 


2 ment; 


ö , ; 
id, that it may be pleaded in Abatement, 


4 


Abatement. eee 


ment; becauſe, by pleading to the Action, the Writ is admitted to be 
good; and he puts the whole Matter upon his Plea. 

So if a Man pleads in Bar, and concludes in Abatement, this ſhall be 6 A 10:. 
eſteemed a Plea in Bar; becauſe he could have no Writ, if he could 18 H. 6. x7. 
have no Action, and where there could be no Action, the Diſpute about Lπ . 34, 


; = ; a 36. . 
the Writ would be inſignificant. : Sheep. Rep. 4. 


(M) Ok the Manner of pleading in Abate- 
ment, and the Pzoceedings on ſuch Plea. 


A Plea in Abatement muſt be put in within four Days after the Re- Law list. 
turn of the Writ; becauſe the Perſon coming in by the Proceſs of the Hb. 19- 
Court, ought not to have Time to delay the Plaintiff. „ 


The Defendant in Abatement, ſhall not plead two Outlawries, or two Heb. 2 50. 
Excommunications; for Duplicity is a Fault in Abatement as well as in Cartb. 8, 9 
Bar. Ee „„ V 3 

In Pleas in Abatement, which relate to the Perſon, there is a Neceſſity 5. 4, 6. 
of laying Avenue, for all ſuch Pleas are to be tryed where the Action Carth. 363. 
238 10d. © | 5 Oo Ol „ | 

If the Defendant demurs in Abatement, the Court will give final Judg. Salt, 220. 
ment; becauſe there can be no Demurrer in Abatement ; for if the Mat- 5 4. 588. 

jentc; a 8 <>" But a De- 
ter of Abatement be dehors, it muſt be pleaded ; if intrinfick, the Court murrer in 
will take Notice of it themſelves _ 5 Abatement to 


| . | | | | | | an Indi&- 
ment for a capital Offence, or Appeal of Death, ſhall not conclude the Party, but he ſhall have, 
Leave to anſwer over to the Offence, 2 Hawk P. C. 334. 1 e 


If the Defendant demurs in Bar, to a Plea in Abatement, he diſcon- Salk. 218. 
tinues the Suit; becauſe he does not maintain the Writ. I Shop. 155. 
If there be two Defendants, and they plead two ſeveral Pleas in e 
Abatement, and there be Iſſue to one, and Demurrer to the other, if the Bob. 2 50. 

Iſſue be found for the Defendant, the Court will not proceed on the De- 
murrer, & fic vice verſa; for in both Caſes the Writ being once abated, 
op be impertinent to judge whether it ought to abate on the other's 
Plea. . „ 1 
Where the Matter of Abatement appears on the Face of the Record, % 3, 
the Plea ſhall begin and end with a Petit judicium de brevi , but where the 9 
48 | | 4 5 Mod. 136, 
Matter is dehors, the Defendant ſhall only end his Plea with a Petit Ju- 145. 
diciam. Ee 5 „„ 1 Salk, 298. 
On a Plea in Abatement, no Advantage can be taken of the Errors in Lats. 1592. 
the Declaration; for nothing but the Writ is then in Queſtion ; for no- Carth. 172. 
_ thing elſe is pleaded to. . | , 
If on a Plea in Abatement, a Reſpondeas Ouſter is awarded, and after- ?? , 
wards the Defendant pleads in chief, and there is a Verdict for the Plain- Carth. 447. 
tiff, yet if the Plea in Abatement does not appear to have been entred 5 Md. 392+ 
on the Niſi prius Record, Judgment will be arreſted ; for it being en- 
tred on the Plea-Roll (which was in Court) it muſt be mentioned in the 
Niſi prius Roll, otherwiſe it does not appear that it was a Verdict in the 
ſame Cauſe. 8 _— | | 
The Judgment for the Defendant, on a Plea in Abatement, is 10d Telv. 112. 
rede or Narratio caſſetur ; and for the Plaintiff, a Reſpondeas Ouſter; bur See. z:. 
if Iſſue be joined on a Plea in Abatement, and it be found for the Plain- on 3 
tiff, it ſhall be peremptory againſt the Defendant; and the Judgment gitments 
ſhall be Quod recuperet; becauſe the Defendant chuſing to put the whole for capital 
Weight of his Cauſe upon this Iſſue, when he might have had a Plea in ag ef 
chief, is an Admittance that he had no other Defence. | 2 


- 
Upon . 


TT "I 
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ch. 


Abatement. 


i r 5 


1 Salł. 4, 5. 


Salk. 3, 8. 


1 Salk. 9. 
Cartb. 89. 
Cban. Ca. 249. 
I Fern. 283, 
4 
2 Vern. 176. 
Abridg. in 
Equ. 10. : 


Upon a Reſpondeas Ouſter, the Defendant pleads the General Iſſue, 


the Plaintiff ſhall ſign Judgment, if the Defendant's Attorney, on re- 
delivering back a Copy of the Iſſue, will not pay for it; and it ſeems the 


old Courſe was to deliver in a Copy of the whole Record, v7z. the De- 

claration, Plea in Abatement, &c. and Iſſue; but the Court made a Rule 

for the future, that a Copy of the Declaration and Ifſue ſhould only be 
A 5 

. Upon a Reſpondeas Ouſter, no Notice need be given of it; for the 

Defendant is ſuppoſed to be attending his Cauſe in the Paper, to main- 

tai his Plea. | | 


* Account, 


againſt one as Guardian in Socage, Bailiff or Receiver, ex- 


T = Writ or Action of Account, lay only at Common Law 


cept in Favour of Trade and Merchandiſe, 


The Proceedings in this Action being difficult, dilatory and 


expenſive, it is now ſeldom uſed, eſpecially if the Party has other Re- 
medy, as Debt, Covenant, Caſe, or other Action ; or if the Demand be 
of Conſequence, and the Matter of an intricate Nature, for in ſuch Caſe 
it is more adviſeable to reſort to a Court of Equity, where Matters of 
Account are more commodiouſly adjuſted, and more advantagiouſly de- 


termined for both Parties, the Plaintiff being in that Court, intitled to 


a Diſcovery of Books, Papets, and the Defendant's Oath; and on the 


other Hand, the Defendant allowed to diſcount the Sums paid or ex- 


to a Decree in his Fayour, if any Thing be due to him on the Ballancing 


pended by him, and all reaſonable Allowances to diſcharge himſelf of 


Sums under 40s. by his own Oath, if by Anſwer or other Writing, he 
charges himſelf by the ſame, to diſcharge himſelf, which will be good, 
if there be no other Evidence; and is intitled, after the Account is ſtated, 


thereof. 


We ſhall therefore, under this Head, but briefly conſider, 


(A) Againſt whom, either by the Common Law, oz by 


_ Statute, this Action lies, | 

(B) Of the Manner of bzinging Account, with Reſpect 

to the Perſons againſt whom it is brought, and here- 
in 0 charging one as Receiver, when Bailiff, et vice 
VEria. | | 


(O) The Nature of the Demands foz which it may be 


bought. 


(D) Jn what Cafes this is the proper Action, oz fome 


bdther may be bought. 
(E) What ſhall be a good Bar to this Action. 


(F) Of the Auditozs, and what ſhall be a good Dif: 


charge befoze them, | 
hs (A) Again 


% 


their Executors and Adminiſtrators. | | 


Account. . 


chen he muſt be charged as Bailiff or Receiver. 2 Int. 379, 380. 


Account. 17 


(A) Againſt whom, either by the Common 
Law o2 by Statute, this Action lies. 


By the Common Law, Account lay only againſt a Guardian in Socage, 2 H. 4. 12. . 
Bailiff or Receiver, or by one in Favour of Trade and Commerce, na- Cay . = 
ming himſelf Merchant, againſt another naming him Merchant, and 3 NE 117. 
for the Executors of a Merchant ; for between theſe there was ſuch a 11 Co 90. 2. 
Privity, that the Law prefumed them conuzant of each other's Disburſe- 2 Ro!!'s Abi. 
ments, Receipts and Acquittances. — 5 MN = 

The Statute 13 E. 3. cap. 23. gives an Action of Account to the Exe 4 mew 
cutors of a Merchant, the 25 Ed. 3. cap. 5. to Executors of Exccutors, 2 ” 
the 31 Ed. 3. cap. 11. to Adminiſtrators; and by the Statute 3 & 425 Kl z. . 5. 
Ann. cap. 16. Actions of Account may be, brought againſt the Executors 31 E. 3. 
and Adminiſtrators of every Guardian, Bailiff and Receiver, and by one ©; 1 _ 
Jointenant, 'Tenant in Common, his Executors and Adminiſtrators, % # %. 
againſt the other as Bailiff, for receiving more than his Share, and againſt ce. II. $9. . 


Before thele 
Statutes, if 


one Jointenant, or Tenant in Common, received all the Profits, the other could not have his Action, 


unleſs he actually appointed him Bailift or Receiver. Co. Lit. 172. 4. 186. a. 200. b. So if two had 
a Ward in Common, and one took all the Profits. F N.B.118. So if there had been two Executors, and 
one had received all the Debrs of the Teſtator ; for between theſe there was not ſuch Privity as the 


Law required. Bro. Tit. Accompt 58. 39 Ed. 3.28. 


Though an Infant may be an Executor, or may be chärged in Tro- 1 Res Abr. 
ver, being a Tort; yet if he be made Factor, Bailiff or Receiver, he * ES 
ſhall not be accountable for what he does during his Infancy, either in %% * 
Law or Equity, for the {ame Reaſon that other Acts of his bind him s P. 
not; therefore when ſuch one is appointed Factor, his Friends ſhould Ar. Ca. Ez. 
give Security for his accounting. | 7 
If 1 make 7. S. my Bailiff or Receiver, and he makes a Deputy, IE. N. B. 119. 


mult have Account againſt the Bailiff or Receiver himſelf, and not againſt 4 Leon. 32. 
the Deputy; for the Receipt of the Deputy was to the Uſe of his Ma- vide 1 Vern. 


ſter 208. where 
. in Chance 


ry, on Exceptions to a Maſter's Report, it was held ſufficient for a Servant or Apprentice, in An— 
ſwer to a Bill for an Account, to ſay in general, that whatever he received was by him received and 
laid out again by his Maſter's Orders. 5 e 


n 11 Co. 89. b. 
Though he 


is not charge— 


An Apprentice, by the Name of an Apprentice, is not chargeable j 


able for the ordinary Receipts upon his Maſter's Trade; yet upon collateral Receipts, wich co: 


cern not the ordinary Trade of his Maſter, he is chargeable as well as another. 3 Leon. 63. but 


(B) Of the Manner of by'nging Account, wich 

_ Reſpect to the Perſons againſt whom it is 
bought; and herein of charging one as 
Bailiff, when Receiver, & vice verſa. 


If the King appoints F. F. or he of his own Head takes upon him- 4 00 12. 
ſelf the Charge and Care of the Eſtate of a J. unatick, he is but in Na- 

ture of a Bailiff, and accountable to the Lunatick, his Executois or Ad- 
miniſtrators. | | 


OY 4 A Man 


18 Account. 

Co. Lit. 172. A Man ſhall not be charged in Account, as Surveyor, Controller, A p- 
8 prentice, Reve or Hey ward, or a (a) Diſſeiſor, or other Wrong-doer : 
point 7. for, to maintain an Action of Account, there mult be a Privity either in 


to receive Law or by the Proviſion of the Parties. 
his Rents, 


the Diſſeiſor cannot have a Writ of Account againſt F. S. 3 Leon. 24. Dalt. 99. S. P. 


** FY 


2 Rol. Abr.559, At Common Law, if a Man were diſſciſed, and his Entry takeri 
(6) Bur whe- away, he could never recover, by any Action, the mean Frofits ; but the 
nity og Diſſeiſor made a Feoffment in Fee, by the Statute of Glovceſter ; the 
tion of Treſ. Diſſeiſee in an (5) Aſſiſe might have recovered Damages for the 
paſs, ſeems Meſnes Profits, being a Continuation of the firſt Wrong 

to have been | 


much controverted; for which vide Roll's Abr. 554. 10 Co. 51. t And. 352. 1 Co. 51. Hob. 98. 1 Rolls 
Rep. 101. Godb, 388. £ | Ds | 


3 Chan. Rep. But the Chancery interpoſed, and at laſt carried the Remedy farther 


32, 229. 


a than had been admitted at Common Law; for though in the Caſe of 
80. 8 Oden and Aprice, which was adjudged Car. 1. the Court left the Plain- 
> Chan, Ca. tiff to his Remedy at Common Law, for the Recovery of the mean 


71, 72, 134, Profits, and would not affiſt by their Decree. So the Caſe of Eyre 
TIN Bes, and Fackſon, 14 Car. 2. they refuſcd to aſſeſs any Damages for a Treſ- 
mane a ' paſs; for that was a Matter determinable at Common Law, and to be 
1 Leu. 295. aſcertained by a Jury; but afterwards they began to make the Perſon, 


3 Very. 124. who was the Diſſeiſor of the Mean Profits, accountant to him that 


had the Right; and this was firſt begun where Lands were ſettled 
for the Payment of Debts, there ſuch Truſtees, and the Heir of the 
Debtor, were Accountants to the Creditors for whom the Profits were 
to be received ; and this was very clear and plain ; becauſe tuch Perſon 
came in and took the Profits under the Truſt; and this was ſettled in 
the Caſe of G:Jpin and Smith, 18 & 19 Car. 2. Afterwards they came to 
extend their Notions; and the Perſon that took the Meſne Profits by 
wrong, was taken as the 'Truſtee for, and accountant to, him that had 
the Right ; and this was ſettled in rhe great Caſe of Coventry and Hall, 
which was in the Years 33, 34 & 35 Car. 2. and was this: Sir Thomas 
Thynn, having treated with the Lord Keeper Coventry, for a Marriage 
between his Son and Catharine the Daughter of the Lord Keeper, 
the ſaid Sir Thomas covenanted to fettle Lands on his Son, but the Con- 
veyance was defective ; becauſe it wanted the Words, That he fhould 
ſtand ſeiſed; the Son recovered the Lands by a Decree in Chancery, 


notwithſtanding the DefeQt in the Conveyance, againſt the Heir at Law 


of Sir Thomas the Father; and afterwards came with his, Bill for the 
Meſne Profits; and though the Heir at Law was intitleq;to the Meſne 
Profits at Law; becauſe the Conveyance was defective ; And the firſt 
Decree, which ſet up the Title under the Settlement, Had ordered no 
Account for the Meſne Profits ; yet the Court, on this Bill, carried back 


the Account againſt the Heir at Law, for all the Profits received by him; 
and though it. was objected, there was no Agreement, nor no Truſt, 


that the Heir ſhould receive the Profits for the rightful Proprietor ; yet 


2 


the Court reſolved that he ſhould account from the original Juſtice, 
which intitled the Proprietor to ſeek an Accollut againſt that Perſon thar 


had taken the Profits of the Land; which in Equity and Juſtice be- 


longed to him; and though the Heir had the Title in Law, yet ſince, 
in Equity and Conſcience, the Eſtate belonged to another, ſuch Heir 
oughr to account with him for the Profits he Had made of what was his; 
x and from hence Equity began to make all Perſons account for the Mean 
Profits they had received to ſuch Perſons as had the equitable Title; 
but in the Caſe, where the Husband ſold Lands for valuable Confide- 
ration, and the Wife, after his Death, recovered her Dower againſt the 


Purchaſer, 
> 
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Tee of Goods waſte them, yet no Action of Account lies againſt him. 


(D) Jn what Caſes this is the pꝛoper Action 


Bond, or have an Action of Acccumt, at his Election. 


Account. 19 


Purchaſer, and brought her Bill in Chancery for the Meſne Profits, 
from the Time of the Death of her Husband ; the Lord Ch. Cigber 
would not relieve her; fer that he ſaid he could not alter the Lav of 
Dower, which gave no Damages againſt a Purchaſer under the Hui- 
band ; and he ſaw no Reaſon in Equity to introduce a different Rule. 

A Bailiff cannot be charged as Receiver, becauſe if he be charged as 
(a) Bailiff upon his Account, he ſhall have Allowance of his Charges 


| 1 1 PPS. , 2 0 1 Ro?! 3 
and Expences, which he is not intitled to when he is charged as a Re— 3 


Abr. 119. 


ceiver; alſo he is not allowed, in an Action brought againſt him as Re— By Bailiff is 


cciver, to plead that he was before charged as Receiver. under ſtood 
| a Servant 


that hath Adminiſtration and Charge of Lands, Goods and Chattels, to make the beſt Benefit f 


the Owner, againſt whom an Action of Account doth lie for the Profits which he hath raifed or made, 
his reaſonable Charges and Expences deducted. Co. Lit. 172.4. A Receiver is one who receive:h 
Money, and is to render an Account of it, but is not allowed any Charges or Expences, but whar 


is agreed on by the Parties; and in this Caſe the Plaintiff is to declare by whole Hands he re- 
ceived it. Co. Lit. 172. a. If a Pailiff be charged as Receiver, it ſeems the heſt way is to plead ts 


Specially. 2 Lev. 126. Whether a Perſon may not in the fame Action be charged as Pailiff and Re- 
ceiver, Quere, and vide 2 Roll's Abr. 119. Cro. Car. 240. | 


(C) The Nature of the Demands fo: Which it 


may be bzought, — 


An Action of Account lies not for a Thing certain; as, if a Man de- Bro. Tir. 
livers 101. to B. to merchandiſe with, he ſhall not have Account of the ee 55. 
10 J. but of the Profits, which are uncertain. | e 


No Action of Account lies for Rent reſerved on a I. caſe; fo if a Leſ-! _ Abr. 
| SiO 


If the Bailee of Goods waſte them, or refuſe to deliver them, no Ac- 1 Rell's Abr. 


tion of Account lies, but an Action of Detinne or Trover and Converſion: fe. 


If A. hath a Term for Years in a Rectory, and Tithes being ſet forth Owen 86. 


and ſevered from the nine Parts, B. without any Pretence of Title, 3 Leon. 24. 


carries them away and ſells them, yet A. ſhall! not have a Writ of Ae— 
count againſt B. for, after Severance, the Tithes immediately veſted in 
A. and the Taking by B. was meerly wrongful, and therefore without 
Privity. - e 


2 


oꝛ ſome other may be brought. 


If a Man, by Obligation, acknowledges that he has received Mo- 1 Res Aer. 
ney ad proficiendum et computaudum, the Obligee may either ſue the 118. 
5 Dyer 20. 

So if A. acknowledges, by Deed, that he has received 1007. from e 26 
B. to be adventured to the Meß- Indies, and thence to Fngland , Relf's Rep. 
back again, and covenants to render a true Account thereof upon his 2. | 
Return, though B. may have a \Writ of Covenant upon this Deed, yet 2 Bf. 256. 
he may alſo have a Writ of Accornt thereupon, at his Election. | 

Afſimpſit, in which the Plainti declared, that the Defendant, interfd- , Salk. 9. 
ng to go beyond Sea, delivered a Box full of Goods to the Defendant, kin, vert, 
which he promiſed to diſpoſe of, and to give the Plaintiff an Account Wilkins, 
thereof at his Return; the Defendant pleaded in Abatement, that he cee oi 
was Bailiff to the Plaintiff, to merchandiſe the ſaid Goods ; and that NE 
he ought to bring an Action of Accor, and not an Action on the Caſe ; Judgment 
and upon Demurrer, it was adjudged, that here being an expreſs Pro- was three 

; miſe, Judges a- 


— „ ena ar cn 209944 ww 


gainſt Holt, miſe on which the Action is founded, Aſumpſit will lie as well as Acconnt ; 


* ag — —— —— — - 


OE. and that where-ever one acts as Bailiff, he promiſes to render an Ac- 
toſd the count. 


Plaintiff, that when it came to be tryed, he would not ſuffer him to give all the Account in Evi- 


dence, or to enter into the Particulurs thereof; but that he ſhould direct his Prof only as to the 


Oo 


Damages which he had ſuſtained for not accounting according to the Promile ; tor he would not ra- 
vel into an Account in ſuch Actions. Comber. 1:49. &. C. | 


1 Salk. 9. In Aſumpfe for Money {xeccixed ad computandum, and Verdict for 
8 the Plaintiff, it was moved in Arreſt of Judgment, that this Action did 
Vide 2 Show, not lie, but Account tor if a Man receives Money to a Special Purpoſe, 
Rep. 301, as to Account, or to Merchandiſe, it is not to be demanded of the 
N Party as a Duty, till he has neglected or refuſed to apply it according to 
the Truſt under which he received it; and the Declaration muſt ſhow a 
Miſapplication or a Breach of Truſt; but it was held, that in this Caſe 
the Verdict had aided the Declaration; for it muſt be intended there was 


Proof to the Jury that the Defendant refuſed to account, or had done 
ſomewhat elſe that rendred him an abſolute Debtor. e 


E) What ſhall be a good Bar to this Action, 


1 Roll's Abr. In Account againſt one as Bailiff, it is a good Plea that he was never 


121. his Bailiff. 


Bro. 34. In Account againſt a Bailiff, it is a good Plea that he was the Plain- 


1 Rol s Abr. tiff's Servant to drive his Plough, and keep his Cattle for the drawing of 


121. his Plough, ab/que hoc, that he was his Bailiff in other Manner, becauſe 


he is not accountable for this Occupation. 


123. | hath releaſed to him all Actions. 


So if the | LOT 8 . 
Plaintiff had refuſed to him all the Advantage and Profit that he might have by the Account, 
1 Rell's Abr. 123. | | „„ | | „ 


Co. Car. 116. So it is a good Plea in Bar, that the Plaintiff and Defendant ſubmitted 
Hetl. 114 to the Award of J. S. who awarded that the Defendant ought to be ac- 
gquitted againſt the Plaintiff. N | 


"Bro. 48. So it is a good Plea in Bar, that after the Receipt of the Sum of which 


1 Roll's Abr. the Account is demanded, by the Mediation of their Friends it was a- 


: 


2 greed between them, that the Defendant ſhould make an Obligation of 
Acceptance 10%. for the 100 J. received, and the Profit thence to ariſe, which 


of an Obli- Obligation of 1007. he did make and deliver accordingly to the Plain- 


are 2 tiff; for the Acceptance of the Obligation deſtroys the Duty, and the 


eee Sum in Demand is thereby as ſtrongly releaſed as by a Relcaſe of all Ac- 


Vide Telv. 202. tions. | 


1 Rolfe the It is no good Plea in Bar to the Action, that the Defendant has made 


123, 124. Payment of the Money which he hath received to account with, or that 
So if the he hath made Satisfaction for the ſame. EZ 
Plaintiff | Toh | . | 
pleads that the Defendant has given him an Acquittance for the Sum received. Bro. Tit. Account 
For theſe Plcas, being Matters which ſhow that he was once accountable, are only to be ere ay 


of before the Auditors. Vide Dyer 22, 145. 6 Cc, Ferrers's Cale, 4 Leon. 91. Stile 355, 410. 


2 = — 


1 Rell's Abr. It is a good Plea in Bar to an Action of Account, that the Plaintiff 


board into the Sea. 


Goods without his Default or Negligence. 


SR. 21 


(h) Of the Auditoꝛs, and what ſhall be a good 
Diſcharge befoze them. Fs 
1 Bk FP 


In an Action of Account there are two Judgments; the firſt is Qnod C, En, 46 
computet, after which the Court aſſigns Auditors, uſually two of the Of- Of Auditors 


ficers of the Court, who are armed with Authority to convene the Par- atugned by 


ties before them de die in diem, at any Day or Place that they ſhall ap- the Parties 

; f 3 I X | themſelves, 
point, till the Account is determined; the Time by which the Account hy Vitue of 
is to be ſettled, is prefix'd by the Court; but if it be of a long and the Scare 
confuſed Nature, the Court, on Application, will enlarge the Time. N. 2. cat 
It either of the Parties think they do him Injuſtice, he may apply to {ws 2 Int. 

| - . 2 . : 5 O. 
the Court; and if the Defendant denies any Article, or demurs to 2, 24. 


any Demand, it is to be tryed and determined in Court. 1 Leon. 219. 


Whatever may be pleaded to the Action, ſhall never be allowed of as 
a good Diſcharge before the Auditors; therefore, where in Account the c, Cm 116, 
Defendant pleaded Never his Receiver, &c. and this being found againſt, Taylor ver! 


he was adjudged to account; and before the Auditors, he pleaded a Page. 


Submiſſion of all Debts, Accounts, c. to 7. S. who awarded that the Ie 114. 
Defendant ſhould pay 101. only in Diſcharge of all Debts, Accounts, 
Sc. which he paid accordingly; this was held no good Plea ; for, this 

Award made before the Action brought, ought to have been pleaded 

in Bar thereof; which being omitted, he hath loſt the Advantage there- 


of, and ſhall not plead it before Auditors. 


It is a good Diſcharge before Auditors, for a Factor to ſay, That in a 1 Roll Abr. 
Tempeſt, becauſe the Ship was ſur-charged, the Goods were caſt over- |... 
| „„ | Account 10. 
So it is a good Diſcharge before Auditors, That he was robbed of the co. Lit. 89. 


It is a good Diſcharge before Auditors in Account, as a Receiver of * , Al. 
10/7. if he tenders the 101. and (a) ſwears that after the Time that the (a) This 7 
Money was delivered him, that he found not that he durſt buy, for muſt be un— 


Fear of Loſs; for he is not obliged to run any Hazard himſelf. 22 of 

| | one who re- 
ceives Money to Trade and Merchandiſe therewith ; for no other Receiver is in any Caſe obliged 
to buy or ſell. 1 Roll's Abr. 124. Quere whether ſuch Oath be neceffary ; and vide 2 Mod. 101. 


If a Bailiff of a Manor receives the Rents and Profits of the Tenants, 1 Rel!'s Abr. 


and retains them two or three Years, yet in a Writ of Account, he is not 123. 


to account for the Profits thence ariſing in the mean Time; for he had 
not any Warrant to Merchandiſe with the Money, or to gain or loſe 
thereby. | | Th 5 

If 44 Account the Defendant pleads before Auditors, That the Goods 2 Med 100% 
for which he is to account were bona peritura ; and, notwithſtanding his 
Care in keeping them, were worſe, and that they remained in his Hands 
tor Want of Buyers, and were in Danger of growing worſe, and that 
therefore he ſold them upon Credit, to a Man beyond Sea; this is no r | 
good Plea ; for a Factor cannot ſell even bona peritura upon Credit, with- uſually fuck 
gut a (a) particular Commiſſion ſo to do. Commiſſion, 


8 Accoꝛd 


22 


Accozd and Satisfaction. 


5 E.4 1. g& CCORD is an Agreement between two Perſons to give and 
Plow. 5. b. accept ſomething in Satisfaction of a Treſpaſs, Sc. done by 
2 _ hs one to the other. This Agreement, when executed, way be 
Vide Raym. pleaded in Bar to an Action for the Treſpaſs ; for in all Per- 
450. ſonal Injuries, the Law gives Damages as an Equivalent; and when the 
2 Keb. 332. Party accepts of an Equivalent, there is no Injury or Cauſe of Com- 
: * 158, plaint; and therefore preſent Satisfaction is a good Plea; but if the 
Vide Head of Wrong-doer only promiles a future Satisfaction, the Injury continves 
Award, till Satisfaction is actually made; and conſequently there is a Cauſe of 
That an A. Complaint in Being; and if the Treſpaſs were now barred by this Plea, 
e he can have no Remedy for the future Satisfaction; for that ſuppoſes 


Bar to an the Injury to have Continuance. 
Action, tho 1 | 
not executed; and how it differs from an Accord. 


(A) What wan be deemed a good Accozd and Satisfac: 
=—_ — C pl arms 

(B) To what Sctions may Accozd and Satiskection be 
pleaded. „% nm on 2 1 

(C) Ok the Fozm and Manner of pleading Accoꝛds. 


(A) What ſhall be deemed a good Accozd and 
F Satiskaction. 5 


„e An Accord muſt appear to be advantagious to the Party, otherwiſe it 
: Roll's Abr. can be no Satisfaction; therefore in an Action of Treſpaſs for taking the 
128. Plaintiff's Cattle, it is no good Plea to ſay, that there was an Accord 
e ee o that the Plaintiff ſhould have his Cattle again; for this is not any Satiſ- 
to & certain faction. | | | 3 | 1 

Place; ſo 


that it would be a Charge to him to do it; this would make it a good Accord. 2 Roll's Rep. 96. In 
Covenant againſt the Executor of Tenant for Life, &c. he pleads an Accord that he ſhould quietly 
depart, and leave the Poſſeſſion, c. and held good; though after the Death of Tenant for Life, 
he had no Intereſt, but a Licence in Law only to carry away his Goods. Telv. 124. per three Judges 
again one. % | | | | 


1 Neire tbr. An Accord that each of them ſhould be quit of Actions againſt the 
128, Other, is not (a) good; becauſe it is not any Satisfaction. 

Stile 245. 5 5 | 55 | | 
(a) But an Accord that each ſhould give the other a Quart of Wine, in Satisfactton of AQtions, is 
good, 1 Roll's Abr. 128. Wo. | 


E. 4. 19. In an Action upon the Statute of Rich. 2. if the Defendant ſaith, 
9 5 dir That after the Entry an Accord was made between them, that the Plain- 


Gro. EL 194, tiff ſhould re-enter into the Land, and that the Defendant ſhould deliver 


S. C. cited, the Evidences of the Plaintiff to the Plaintiff, this is not any Bar of the 
7 Action; 
S. C. eited. | | | 


4 


and the Perſon with whom this Accord was made, gave Security, purſu- 


| whereas the firſt Obligation bound him only de bonis teſtatoris. 


Dag to come, in Satisfaction of an Action, if he doth perform it at the“. 


Accozd and Satisfaction. 


Action; for the Delivery of the Plaintiff's (a) own Evidences can be 
no Satisfaction of the Tortious Entry. | 


2 — — — 


(a) But if 
he made 


g Title to the 
Evidences, it would be a good Bar. 1 Roll's Abr. 128. that the Delivery of the Deed, by the Feof- 


fee to Ceſtuy que Uſe, is a good Accord, becaule it belongs to the Feoffee. Cro. Elis. 357. 


An Accord that the Defendant ſhould endeavour to make up and adjuſt 1 Res Abr, 
Differences between the Plaintiff and J. S. that he did endeavour, and 128. 
at his own Coſt make up ſuch Differences, is a good Plea. . 75 
In Treſpaſs for Trampling his Graſs, the Defendant pleads that he Bo. T. 
was amerced in the Court-Baron of the Plaintiff for the ſame Treſpaſs, paſs 66. 
which was affeer'd to Two Shillings; for which he hath agreed with 


the Plaintiff; and held a good Plea by the Acceptance thereof; though 


the Amercement in the Court-Baron was Extortion. 

In an Action upon the Caſe, for ſcandalous Wor ds, the Defendant 1 Rs Ab-. 
pleads, That after the Words ſpoken, the Plaintiff ſued the Defendant 128, 129. 
in the Military Court before the Lord Marſhal; where it was ordered 
by that Court, with the Conſent of the Plaintiff and Defendant, in Diſ- 
charge of this Suit, and all other Differences between them, that the 
Defendant ſhould make a Submiſſion in Writing, in a Place appointed, 
and before certain Perſons, Ec. and avers that he did ſo accordingly, Ec. 


and on Demurrer it was held no good Plea; for it being a Point of Ho- 


nour only, (5) could be no Diſcharge of the Damages. () Whero 


| | | | | the Defen- 
dant pleaded, that it was agreed the Defendant ſhould confeſs to the Plaintiff he had done him Wrong, 


and ſhould ask Forgiveneſs on his Knees, whether this was a ſufficient Conſideration or Satisfattion 
2 Roll's Rep. 96. dubitatur. Vide Stile 245. 1 Salk. 71. and Head of Awards. | oy 


Debt upon an Obligation, dated the Twenty-third of March, 24 Car. 2. 3 Lev. 55, 


upon Condition to pay 107. the Defendant pleaded an Accord the Laſt 2 4 0 
of April, 31 Car. 2. whereby it was agreed that the Defendant ſhould 4, 


| W þ ö | art. 
give the Plaintiff a new Security for this Debt, and for another due to Where a 
him by Obligation likewiſe ; and he being the Executor of the Obligor, new Obliga- 
tion was gi- 
ven; and it 
3 was held no 


ant to the Accord, by a Bill ſealed by himſelf; the Plaintiff demurred 


and by the whole Court Judgment was given for the Plaintiff; for one Satisfaction; 
Obligation given in Satisfaction for another is no Diſcharge, whether becauſe it 


| wag upon an Accord or not; for the Concord does not mend the Peared 


atter; and yet here the new Obligation binds him de bonis propriis, * 


was forfeit- 


| | | | ed, and then 
a Penalty was the Debt; and therefore the ſecond being for leſs, could not be a Satisfaction for a 
greater Sum. I Lutw. 466. Vide 5 Co. 117. 4 Mod. 88. | | 


If an Accord be to do two Things, and he doth one and not the other, , Res 4, 
yet this is no Bar of the Action; becauſe the Plaintiff hath not any Re- 129. 
medy for that which is ot performed. 35 That the 


| | . | Accord muſt 
be executed, wide ſutra, and Plow. 5, 11. ö. 9 Co. 79. b. 2 Fones 158, 168. 2 Keb. 332. 1 Salk 
76. and Raym. 450. where it is ſaic, that an Accord may be pleaded without Execution, as well as 
an Arbitrament ; but Quare. | | © 


But if an Accord be that the Defendant ſhall do a certain Thing at a 6 H. 5. 11. 


1 Roll's Abe. 


Day, this is a good Bar of the Action, though it was Executory at the 129. 


Time of the Accord made, inaſmuch as he hath accepted it in Satisfac- 
tion. 25 | — | 

If in Treſpa/s the Defendant pleads a Concord between himſelf and Ram. 203. 
the Plaintiff, that he ſhould pay the Plaintiff 3 J. in Hand, and ſhould 1 Med. 69. 


undertake to pay the Plaintiff's Attorney's Bill, and avers that he had COONS 


| paid Honeychurchs 


NN 


ꝛnents, Tit. 


e 


24. Acco and Satisfaction. 
paid 31. and was always ready to pay the Atrorney's Bill, but be ne. cr 


ſhewed him any; this is no good Flea ; becauſe the Accord is not thev i} 
to be fully executcd. 


8 


Ram. 4 If in an Jndebitatus Aſſumpſit, &c. the Defendant pleads an Agrec- 


2 Fores 158. ment between the Plaintiff and Deſendant, and F. S. the Son of the 
70 * Defendant, that the Plaintiff ſhould deliver to the Defendant certain 
Barber. Clothes which the Plaintiff then had in his Cuſtody ; and that the Flain- 
| tiff ſhould accept the faid Son her Debtor for 9/7. to be paid fo ſoon 

as he received certain Pay from the King, due to him as Lieutenant of 

a certain Ship, in full Satisfaction, Ec. and that after, ſo ſoon as the Son 

received his ſaid Pay, he was ready and offered to pay, Cc. and that he 

yet is ready; this is no good Plea ; for it doth not appear that there was 


(a) Vide 2 any good Conſideration why the Son ſhould pay, but (a) a bare Agree- 


Fon. 168. and ment, without Conſideration ; and admit the Promiſe good, if not in 


Parol Apree- Writing, by 29 Car. 2. no Action lies thereupon ; and therefore it 


Agreements ought to have been ſhewed that it was in Writing; for when ſuch Agree- 


ment is pleaded in Bar, it muſt appear to the Court, that an Action will 


lie thereupon ; for the Defendant ſhall not take away the Plaintiff's pre- 
ſent Action, and not give him another upon Agreement pleaded. 
3 Lev. 189. If in Covenant to permit the Plaintiff to receive 100 J. per Ann. Rent, 


Feulſill and the Defendant pleads a Concord between the Plaintiff and Defendant, 


Kr-ſſell. that each of them ſhould deliver his Part of the Indenture into the Hands 
of a third Perſon, to be cancelled, and that each of them ſhould be 
_ diſcharged of all Actions upon the Indenture, and avers that he had dc- 


 livered his Part to the third Perſon, yer this is no good Plea ; becauſe 


it does not appear to be executed on both Parts. 


(B) To what Actions may Accoꝛd with Satiſ- 
„ _ faction be pleaded. „ 


4. 1. An Accord with Satisfaction is no good Plea to an Action (a) Real; 


N 2 8 for a Right or Title to a Freehold cannot be barred by any collateral Sa- 


Detinue, for tis faction. 

Charters 85 5 5 | 
concerning a Freehold and Inheritance, an Accord is a good Plea. 7 E. 4. 53. 2 Co. 78. So in Waſte 
againſt Leſſee for Years, though in the Tenet an Accord is a good Plea ; becauſe a Chattel only is 
to be recovered. N. Bendl. 35. Mo. 6. 9 Co. 78. 6 Co. 44. So in Raviſbment de gard, and Quare eje- 
cit inſra Terminum. 9 Co. 78. An Accord with Satisfaction is a good Plea in an Ejectione Firma ; tor 


an EjeQment includes a Treſpaſs; and they are ſo interwoven, they cannot be ſevered ; and in all 
Actions which ſuppoſe a Wrong vi & armis, where a Capias and Exigent lay at Common Law, 
there an Accord is a good Plea. 9 Co. 77. 1 Breavnl. 134. S. C. 2 Brownl. 128. F. C. Godb. 149. In 

an Appeal of Mayhem an Accord with Satisfaction is a good Plea, notwithſtanding the Writ be Fe- 


nice. 6 Co. 44. 9 Co. 78. So in Attaint, 13 E. 4. 1. 6 Co. 44. Cro. Elix. 357. Dier 75. If an Accord 


be a good Plea in a Quare Impedit, Quere; and vide 11 H. 7. 13. b. 6 Co. 44. 4. 2 Brownl. 128, 129. 


1 Broqunl. 134. 


(b) 6 Co.43 When a Duty in certain, accrues by the Deed Tempore confefions 


i Lutw. 


5 ſeripti ;- as by (b) Covenant, Bill, or (c) Obligation, to pay a certain 


Cro. Fac. 254. Sum of Money, this certain Duty takes its Eſſence originally and only 
S. P. (c) Vide by Writing; and therefore ought to be avoided by Matter of as high a 
2 Rol.Rep.187. Nature, though the Duty be meerly in the Perſonalty. 


D, Fac. 99. But if in Covenant againſt an Aſſignee, a Breach is aſſigned, in not 


Palm. 1 10. 70 
phe 43. repairing the Houſe, the Defendant may plead an Accord between him- 


41. 39% ſelf and the Plaintiff, and Execution thereof, in ſatisſactione & exonera- 
Cro. Fac. 394 tione reparationum præd'; for no certain Duty accrued by the Deed, but 


eu. I 23. 


> Ka 5. the Action is founded upon a Tort or Default ſubſequent, together with 


Relw. 106, the Deed, and Damages only to be recovered, which are in the Perſo- 
Noy 110. nalty. | | 
Cro. Fac. 100. | 2 An 
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Acco2d and Satisfaction. — 25. 


An Accord with Satisfaction generally is a good Plea in all Actions, 6 Co. 43. 
where Damages only are to be recovered. Dyer 75. 


(C) Ok the Fozm and Manner of pleading 
Accoꝛds. 1 


The beſt and ſafeſt Way to plead an Accord, is to plead it by Way of 9 co. $0. , | 
Satisfaftion, and not by Way of Accord; for if it is to be pleaded by Way of Vide 1 Roll's 


| A . | | Abr. 129. 
Accord, a preciſe Execution thereof, in every Part, muſt be pleaded; and if i 3 tbr, 


there be a Failure in any Part, the Plea is inſufficient, but if it be pleaded by 241. 


Way of Satisfaction, the Defendant need plead no more, but that he paid 
the Plaintiff 10 5. in full Satisfaction of the Action, which he received. 

If in Covenant, by the Heir of the Reverſioner againſt the Executor xj, 124, 
of 'Tenant for Life, for not repairing, &c. the Deferidant pleads that the 125. 
'Teſtator died 19 March, and that the 22 March concordat' & agreat' fuit be- Berween 
tween the Plaintiff and Defendant, that the Defendant ſhould quietly depart yoo 's 
and leave the Poſſeſſion to the Plaintiff, and that z confideratione inde :ndged b 
the Plaintiff did agree to diſcharge him of the. Breach 77 107 reparando, Telv. and 
and ſhews that the 25 March he did depart, Oc. this is no good Plea ; Croke And 
becauſe the Concord is uncertain as to the Time of his Departure; Mia, ſaid; 


$4 ? the Time be- 
and though he ſhews a Departure within five Days, yet he cannot help ing indefinite; 


the original Inſufficiency of the Concord, which is the Foundation of the Depar- 


. | ture ought 
| | | 5 N to have been 
immediately. Ney 110. §. C. cited. 


In an Aſſumpſit for Wares ſold and delivered, the Defendant pleaded Carth. 347. 


that he gave and delivered unto the Plaintiff a Bever Hat in Satisfaction; Mod. 36. 


and Diſcharge, Sc. and that the Plaintiff accepted the ſaid Hat in full * 58 


Satisfaction and Diſcharge of the Promiſes, E9c. the Plaintiff replied pro- Young and 
teſtando that the Defendant never gave him any ſuch Hat in Satiſ- Ruda. 
faction and Diſcharge of the ſaid Promiſes, pro placito dicit, that he ne- 

ver accepted a Bever Hat in Satisfaction and Diſcharge, c. On De- 


murrer it was inſiſted firſt, that the Iſſue ought to be upon the giving in 


Satisfaction, and not upon the receiving in Satisfaction; becauſe every Gift 
or Payment muſt be directed by him who gives or pays, and not by 
him who receives it; but the Court held it well enough, and that the 
whole Matter concerning the Payment, as well as the Acceptance in Sa- 
tisfaction, would be tryed upon this Iſſue; as to the ſaid Objection of 


its being pleaded to be given in Satisfaction and Diſcharge of the Promi- 


ſes, Sc. when it ſhould be pleaded in Satisfaction of the Money mentioned 
in the Promiſes, and not of the very Promiſes, the Court held it of no 
Weight. | md of 
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289. a, 1 Roll 's Abr. 291. 


1 H. 6. 7. 


) 


Actions in General. 


HE Deſign of entring into Society being the Protection of our 
Perſons and Security of our Property, Men in civil Society 
have a Right, and indeed are obliged to apply to the Publick 
for Redreſs, when they are injured ; for were they allowed to 
be their own Carvers, or to make Repriſals, which they might do in 
the State of Nature, ſuch Permiſſion would introduce all that Inconveni- 
ence which the State of Nature did endure ; and which Government 
was at firſt invented to prevent: Hence therefore, they are obliged to 
ſubmit to the Publick the Meaſure of their Damages, and to have re- 
_ courſe to the Law and the Courts of Juſtice, which are appointed to 
give them Reaſon and Eaſe in their Affairs; and this Application is what 
(a) Adio ni- we call bringing an (a) Action. - 
bil alind eft + 5 5 1 55 | 
quam jus proſequendi in judicio quod ſibi debetur. Co. Lit. 285. or otherwiſe a legal Demand of one's 
Right. Co. Lit. 285. 2 Inſt. 40. it implies à Recovery of, or Reſtitution to ſomething, Co. Lit. 289. 
and differs from a Writ of Error, which is no Action, but only a Commiſſion to the Judges to exa- 


mine the Record, c. Fenk. 25. 2 Inſt. 40. Leiv. 209. but yet, if by Writ of Error, the Plaintiff 


therein may recover, or be reſtored to any Thing, it may be releaſed by the Name of an Action. 
Co Lit. 288. b. Vide for this 2 Roll's Abr. 405. The Suit till Judgment is properly called an Action, 
bur not afrer ; and therefore a Releaſe of all Actions is regularly no Bar of an Execution. Co, Lit. 


Under this Head we ſhall briefly take Notice 


(A) Of the different Kinds of Actions, 
(B) Jn what Caſes an Action will lie, and foz whom, 
and againſt whom. „ 1 5 
(C) In what Caſes diftinct Things may be laid in the 
ſame Action. | ERS 


| (4) Of the different Kinds of Actions, 


Co. Li. 284, Actions are divided into Criminal or Civil; Criminal are either to 
2 Inſt. 40. have Judgment of Death, as Appeals of Death, Robbery, Ec. or only 
do have Judgment of Damages to the Party, Fine to the King and Im- 
priſonment; as Appeals of Mayhem, Ec. „ 
Co Lit. 284. Civil Actions are again divided into Real, Perſonal or Mix'd; and 
> Inft. 40. here it may be proper to inquire a little into the Nature of thoſe Real 
| Actions which were formerly in Uſe, and how they came to be diſcon- 
tinued. 3 | | | 


EY Actions Real, or relating unto Lands, are either Dreitural, that is of 


Vide Ejecti- the Right of the Anceſtor; or Poſſeſſory, which complains of the Viola- 
ment, Reple- tion of a Right of which they themſelves were poſſeſſed of. | 
vin, Treſpaſs, The Law always diſtinguiſhed between a Right of Entry and a naked 
Aſiſe. Right to the Land itſelf; and therefore there were different Remedies ; 
Booth. 7 for to recover the naked Right, the Law only gave a Writ of Right; 
e e and in this Action, the Defendant at his Election might put himſelf up- 
on his Country, or wage Battel; but when the Diſſeiſee had a Right of 


Entry, it was preſumed that the Diſſeiſin was freſh and recent; and 
1 therefore 


* Wer » 
q . os 
. 


cherefore the Trial was coram paribus curtis; but if the Diſſeiſee did not 


Actions in General. „ 


— 


come till the Heir was ſeated in the Poſſeſſion, and had paid Relief to 
the Lord, then the Entry of the Diſſeiſee was taken away, and his Ti- 
tle became donbtful ; and then they appealed to Providence in ſuch De- 
ciſions; and if any Feeman would, with his own Body, defend the Ti- 
tle of the Poſſeſſor, the Demandant was obliged to find a Champion to 
enter the Liſts with nim. | e 

But to recover the Right of Poſſeſſion, the ancient way was by Writ Beth. 177, 
of Entry, where the Proceſs was by Summons, Fraud Cape before Ap- 7“. 
pearance, and Petit Cape afterwards, as in the Writ of Right, and ihe 
General Iſſue was diſſeiſivit vel non deſſeiſivit; and this Iſſue was tryed by 
a Jury, becauſe when the Diſſeiſin was freſh, they did not put it upon 
the Hazard of a Battle, as they did in thoſe Caſes where the long Poſſeſ- 
ſion had made the Right doubtful. 


But in the Writ of Eutry they recovered no Damages; for that ſuch Booth. 175. 


Writ only demanded the Freehold, and was not mix d with the Perſo- * Inft 259, 


nalty ; and therefore to recover the Profits which are meerly Perſonal, 8 


they had an Action of Treſpaſs, which was the proper Remedy for the 
Damages ſuſtained. 


There were anciently only three Sorts of Writs of Entry; one againſt I. N. B. 1913 


the Diſſeiſor himſelf, the other, which was againſt his Feoffee, which was Booth. 175, 


called the Vrit of Entry in the Per; the third was after a ſecond Alie- * If. 133. 

nation, which was called a H/rit of Entry in the Per and Cui; but the Sta- 

tute of Marlb. cap. 30. gave a Writ of Entry in the Poft, which did not 

lie at Common Law againſt an Alienee at a third Hand. OE ns 
And as a Man might have brought ſuch Writ of Entry as his own E N. B. 191, 


Diſſeiſin, ſo he might have brought it for the Diſſeiſin of his Father, or 221. 
he might have brought it for a Diſſeiſin done to his Grandfather, which Both. 175, 


was called a Writ of Ayel, or a Diſſeiſin done to his Great Grandfather, 7% 20 
which was called a Writ of Beſail, or any collateral Coſins that were 
more remote than Brothers and Siſters, Uncles and Aunts, Nephews or 
Nieces; and this was called a Writ of Cyſinage. 5 . 

But becauſe the Proceſs in a Writ of Entry became tedious, when ſuch Gan. 4. 5, 
Actions were removed out of the Lord's Court into that of the King's, %% Poe. 
and thereby the Proceſs which iſſued from three Weeks to three dg ON 


Weeks in the Lord's Court, was depending ſo many ſeveral Terms in the Vide Aſſiſe: 


King's Court, therefore the Aſſiſe was invented, which was in the Na- 


ture of a Commiſſion to put the Diſſeiſee in Poſſeſſion by Trial at one 


Aſſiſes; and this was ſo ſudden and immediate a Remedy, that the Writ 


of Entry became obſolete; and therefore when the Aſſiſe was the uſual 
Remedy, the Writ of Entry began to be called a Wit of Entry in the 


Nature of an Aſſiſe. a 


There were likewiſe other Remedies, as the Formedon in Remainder Vide Head of 
and Reverter, and a Formedon in Deſcender, which was given by the Sta- Writs. 
tute De dons, which created Eſtates- tail. 1 
But the Proceedings on theſe Real Actions, being dilatory and ex- E N. B. 220, 
penſive, and in many Caſes concluding the Party upon one Trial, a L. Head ot 
more commodious Method was contrived to diſpute the Title to Lands, . 
which begun in the Reign of Her. 7. in this Manner, by forming a Term 
for Years, and then the Leſſee's bringing an Ejectment to recover the 
Term, and thereby to aſſert the Title of the Leſſor of the Plaintiff; be- 
fore this Time, if a Termor for Years, who only claimed as a Bailiff 
to the Freeholder, had been ouſted of his Poſſeſſion, he had only a Re- 
medy to recover Damages in Ejectment, and could not recover the Term 
itſelf; but in the Reign of Her. ). the Courts of Equity having obliged 
ſuch Wrong-doer to a ſpecifick Reſtitution, the Courts of Law have 
likewiſe given an Habere facias poſſeſſionem to recover the Term in Specice. 


Perſonat 


' on the Cafe. 


Converſion. 


I Roll's Abr. 
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For which Perſonal Actions are ex contrattu, or thoſe founded on Contract, as 
vide the ſe. Debt, which is to reſtore the Thing in Numero; or Detinue, which is to 
veral Heads. reſtore the ſame in Specie, or Damages, where it cannot be had; alſo 

Actions of Account, Covenant, Afſumpſit, Quantum Meruit, Qliautum Ju- 
Ve Heads lebat, Covenaitt and Aunuity. . 5 
Treſoaſs, Or Fx delicio, as Treſpaſſes founded upon Force, which are Treſpaſ- 
Tober and ſes vi £9 armis, or upon Fraud, which are Actions upon the Caſe. 
Converſion, Therefore, if a Man gets the Goods or Chattels of another by law- 
and Actions ful Means, as by Bailment, Borrowing or Pledging, he cannot have an 
Action of Treſpaſs, but muſt bring Detinue or Trover; becauſe the Party 
had not violated his Poſſeſſion. | 


Vie Tit: | 
'Trocer and 
ver lies, but an Aſſinpſit for the Money, becauſe the Property was 
changed by a lawful Bargain. 


Melle Rep, If I borrow a Horſe to go to Dover, and go to other Places, the Owner 


! 2.0, may have an Action on thc Cafe againſt me, for exceeding the Pur- 


poſes of the Loan ; for ſo far it is a ſecret and fallacious Abuſe of his 
Property; but no general Action of Treſpaſs, becauſe it is not an open 


and violent Invaſion of it. 5 | 


(B) In what Caſes an Action will lie, and 


foz whom, and againſt whom, 


. clear, that for all Injuries done to a Man's Perſon, Reputation or 
Property, he ſhall have an Action, and that for every Right he is to 


have a Remedy; for Want of Right and Want of Remedy are the ſame 


Thing. 1. 


Co. Lil. 143. It is alſo agreed, that where a Perſon has ſeveral Remedies, he ma 


Stileq chuſe which he pleaſes; but he cannot deviſe or lay hold on any but 


thoſe preſcribed by the Laws of his Country ; for if this were allowed, 


it would be conſtituting as many Actions as there are Men, which would 
be highly inconvenient. | | 


Tide Linita- But in this the great Difficulty is, when a Man ſhall be ſaid to have 
tion of Actions ſuffered an Injury, or to have ſuch a Right as will intitle him to an Ac- 


tion; and here the Rules eſtabliſhed by that Society, of which he is a 


Member, muſt govern ; and therefore, though a Man had a Right, and 


| is barred by the Statute of Limitations, yet he can have no Remedy. 
Vols 196 So if I promiſe by Word only to convey Lands, or to give Goods, 
Cro. Cay. 270. without delivering Poſſeſſion, or if I promiſe to (2) build a Houſe 
1Brownl.111. without Conſideration, Ec. though by the Laws of Nature theſe Pro- 
6 Co. 18. miſes are binding, yet no Action lies; for without Deed duly ſealed and 
executed, or without Conſideration, no Property is altered; and ever 


69 But if a ſuch Promiſe is eſteemed, in the Eye of the Law, to be Nudum Pactum 
Carpenter unde nom oritlir Adio. | Cs CER 


undertakes 


"IEF 


to build a Houſe for me, and does it ill, an Action on the Caſe lies againſt him, Kelw. 78. 1 Rot. Ab, | 


So if a Carpenter promiſes to mend my Houſe before ſuch a Day, and he does not do it, b 
which the Houſe falls, an Action on the Caſe lies. 1 Rol. Abr. 9. but for this vide Aſſumpſit and Action, 
on the Caſe. | | <6 | 


1 Rol. Abr. Alſo in Caſes where there may be damnum ab ſque injuria, the Party 

10). can have no Action; as if a School be ſet up in the ſame Town where 

1 Alo 69. an ancient School has been Time out of Mind, by which the old School 
receives Damage, yet no Action lies. 

11 Hf. 4.4. 80 if I retain a Maſter in my Houſe to inſtruct my Children, though 
1 2 Abr. this be to the Damage of the common Maſter, yet no Action lies. 

4 4 As 


Fd 


So where a Man comes to buy Goods, and they agree upon a Price 
and a Day for the Payment, and the Buyer takes them away, no Trc- 


n 
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Bailce who hath Goods in his keeping, Oc. ſhall have Actions againſt 


5 Adions in General. PT 


As the Law grants Redreſs for all Injuries, and gives a Remedy for Co. Lit. 128. 
every kind of Right, ſo it is open to all Kinds of Perſons, and none are . 4 
excluded from bringing an Action, except on account of their Crimes or“ Team 
their Country; as Men attainted of Treaſon or Felony, Popiſh Recu- 
ſants, Perſons outlawed or excommunicated, convict in a Premunire, or 
Alien Enemies. | | | 

A Man that hath a ſpeciil and limited Property in Goods, as a Carrier 


that hath Goods delivered to him, a Sheriff who hath levied Goods, a 0s. 

Ia. 43 . 

Y 8 \ : - I Mod. 30. 

Strangers who take them away, becauſe they are anſwerable in Damages 2 Fand. 4). 
to the abſolute Owner. | | | 2 Keb. 558. 
Ms „„ on; AS 445. - 
Cro. Fac. 73. Dyer 98, 99. 8 


Alſo a Man who has Cauſe of Action againſt two may bring it againſt 1 Sid. 438. 
which he pleaſes ; as if A. takes the Goods of C. and B. takes them from 
A. C. ſhall have his Action againſt A. or B. at his Election, becauſe both 
damnified C. in their Taking. | „ 5 
So if two of the Sheep of A. have been loſt, and one of them is found en 5: 
again, and the Shepherd of A. affirms it to be one of them, whereupon A. Neαννν an 


pays for the Feeding of it, and cauſes it to be Shorn and Marked with his 12 ir 


| | Roll. Abr. 
own Mark, and after the Shepherd knowing this to be the Sheep of A. 191. C. 


falſly and fraudulently affirms to the Bailiff of the Manor, to which Waif 

and Stray belongs, that the ſaid Sheep is a Stray, whereupon the ſaid 

Bailiff ſeiſes it, & c. A. may have an Action againſt his Shepherd, for that 

by his falſe Practice he hath created a Trouble, Diſgrace and Damage 

to him; and tho' he hath good Cauſe of Action againſt the Bailiff, yet 

this will not excuſe the Shepherd. „„ . . 
So if one Slanders my Title, whereby I am wrongfully diſturbed in my Anden 3. 

Poſſeſſion, tho' I have Remedy againſt the Treſpaſſor, yet I may have 


an Action againſt him who cauſed the Diſturbance. 


If there are ſeveral Proprietors of a Ship which hath uſually tranſport- cart. 58. 
ed Goods for Hire, and a Maſter placed therein by the Part-Owners, Baſon and 
who hath 60 J. Wages for every Voyage from London to T. and J. $ Sandford. 


without making any Contract with the Part-Owners, and none of them : 2 | 426 
being preſent, delivers certain Goods aboard to the Maſter, to be carried 3 Med. 32 2. 


for Hire from London to J. and the Ship ſafely arrives there, but the S. C. But 


Goods are ſpoiled through the Neglect of the Maſter, an Action lies 2: Whether 


againſt the Part-Owners; for though the Maſter is chargeable in reſpect ere ON 1 
of his Wages, ſo are the Proprietors in reſpect of the Freight, at the not to be 
Election of the Plaintiff. : | | | -. > fwed ;- but 


. L - clearly, if 
they are not, it muſt be pleaded in Abatement. 


4 


(O) Jn what Caſes diſtinct Things may be 


laid in the ſame Action. 


The Diſtinction herein with reſpect to real Actions, depends on thes Co. 8. 


different kind of Writs, for all Original Writs are of two Sorts, viz. Put for this 


; ; | ** | Vide F. N. B. 
Breve nominatum & innominatum ; the Firſt contains the Time, Place, LF: Mr 


: | 3 — . —— Io. 209. 
and Demand very particularly, and therefore in ſuch Writ ſeveral Lands Re 2 


by ſeveral Titles cannot be demanded in the ſame Writ: The other con- Ketw. 105. 
tains only a general Complainr, without expreſſing Time, Damages, Ec. PYor _—— 
as the Writ of Treſpaſs. . Qare Clauſum fregit, Ec. and therefore ſeve- nk 


ral Lands coming to the Demandant by ſeveral Titles, may be demanded 
in ſuch Writ. W ; 1 | 
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16 Actions in General. 
Cro. Car. 2, As to Perſonal Actions, the Difference ariſes from the above- mentioned 
316. Diviſion of Perſonal Actions, viz. ſuch as are ex contradti, and ſuch as 


: 4 5 are ex delicto, or founded on a Tort ; therefore Debt on an Obligation and 


Bro. Foinder on a Mutuatus may be joined, becauſe the Writ is general, and the Decla- 
in Aion 97. ration upon both will be warranted by the Authority given by the general 
"regifter 953 Words of the Writ; ſo Debt and Detinue may be joined in the ſame 
2 Writ, becauſe there are Writs in the Regiſter in which they are both 
compriſed in the ſame Writ; ſo Debt upon a Leaſe and for Cloaths, they 
3 being in the Words of the ſame Writ; but Debt and Account, or Debt 
() The true and Treſpaſs (a) cannot be joined. 
Reaſon why | | . | 
Actions may or may not be joined is not the Difference of the Defendants Pleas; for if that were the 
Reaion, Debt upon an Obligation, to which the Plea is Non eſt fattum, and on a Mutuatus Nil debet could 
not be joined; therefore the true Reaſon ariſes from the Difference of the Proceſs, and the Fines 
paid on taking out the Original; for in Debt the old Proceſs was Summons, Attachment and Diſtreſs, 
and on raking our the Original a Fine was paid to the King, which was in Proportion to the Sum de- 


1anded; but in Treſpaſs the Proceſs was a Capias, becauſe the Man that had committed a Tort might 


be ſuppoſed to fly from Juſtice; and in this Action the Court fer a Fine on him in Proportion to his 
Offence, and levied it by a Capiatur. 1 Vent. 366. | 


8 Co. 8). In Perſonal Actions ſeveral Wrongs or Treſpaſs may be joined, be- 


Feb. 211. cauſe they may be compriſed in the ſame Writ, and ſo may ſeveral Ac- 


3. Lev. 93. 


Ray. 233, tions on the Caſe, where the Caſe is of the ſame Kind; as an Action for 


a Fraud on the Delivery of the Goods, and on the Warranty of the 
ſame Goods, being both on the Contract; ſo againſt a common Carrier 


on the Cuſtom of the Realm, and Trover may be joined, becauſe both 


on the Tort, it being a Violation of the Cuſtom not to deliver the Charge. 


* Actions founded upon a Tort and upon a Contract cannot be joined, 
ev. 101. 


| Fed. As Aſſumpſit and, Trover againſt a Carrier, for though theſe come under 


> Keb. 59. the general Head of Actions on the Caſe, yet are they more diſtinct 
3 Med. 322. Caſes than Debt and (5) Account, which cannot be joined. 

1 id. 244. | | N | . 

(b) Bro. Foinder in Action 97. 


2 Lev. 9 lf Trover and Aſſumpſit are joined in one Action, and upon Not guilty 
my 20 the Jury 90ad the Trover find for the Defendant, and quoad the Aſſiunpſit 
for the Plaintiff, yet he ſhall not have Judgment, for theſe cannot be 
Joined in the ſame Action, and the Severance by the Jury will not help it, 

the Declaration being naught at firſt. 5 „ 
Allen 9. One Action will lie for entring the Houſe of the Plaintiff, breaking 


_ Style 43. 202. his Cheſts, and carrying away his Goods, and for beating his Servant per 
quod ſervitium amiſit, for a General Action of "Treſpaſs and a Special Ac- 


- 


tion upon the Caſe may be joined in one Action. 


, Gps: Or, xp If in an Action upon the Caſe the Plaintiff declares, That whereas 


Witte «ll 


1 accomodaſſet to the Defendant a Gelding ad equitand* ab L. uſque E. & ibi- 
| ſaen. 


dem ſalvo deliberand” to the Plaintiff, the Defendant intending to deceive 


the Plaintiff rid upon the ſaid Gelding from L. to E. and E. unto L. 


again, and by that Riding ſo much abuſed the ſaid Horſe, that he became 

of little Value; and though the Plaintiff at E. demanded a Re- delivery of 

the ſaid Gelding, yet the Defendant refuſed, and yet doth refuſe to de- 

liver him, and hath converted the {aid Gelding to his own Uſe ; this De- 

„but the Claration is not (c) good, becauſe it contains diſtinct Matters, for Part 


| Plaintiff had is founded upon the Contract, and Part upon the Tort, which are ſeveral 


Judgment, Cauſes of Action. 

being after 3 | 5 | 

Verdict; but per Hobart, the Defendant might have demurred for the Doubleneſs of the Declaration. 
i ide Head of Amendment and Feofail. In Caſe the Plaintiff declared upon a Pramiſe to deliver to him 
ten Pots of good and merchantable Pot-Aſhes, and that the Defendant had delivered ten Pots not 
merchandizable, but mixt with Dirt, Sc. and further, that the Defendant vendidit to the Plaintiff 


ten other Pots of Aſhes Warrantixando, &c. that they were good and merchandizable, but had de- 


livered them bad and not merchandizable, knowing them to be naught; on Demurrer dubitatur. 
I Vent, 365: | 1 8 
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* 8 ed 


An Ejectment and Aſſault and Battery were joined in one Writ, and 1 5 
Not guilty pleaded, and a Verdict and intire Damages given for the 1 Brom; <, 
Plaintiff; and it ſeems to have been aided after Verdict. 8. C. 


| and Winch 
held the Writ naught, but the Damages being found ſeverally, the Plaintiff releaſed thoſe for the 


4 Battery, and had Judgment for the Ejectmenr. 


Where one hath a Right to recover in the {ame kind of Action, though N 63. 
he derives his Right from different Titles, yet being conjoined in him, he 1 88 
may recover in one Action; as if in Debt upon 2 E. 6. for noy ſetting 1 Breu. 86. 
forth of 'Tithes, though the Plaintiff ſhews, that by Preſcription the Cyo. Fac. 68. 
| Rector of . hath had two Parts, and the Vicar of A. the third Part of Moor 914. 
the Tithes there, and that the ſaid Rector and Vicar, by ſeveral Leaſes, No fn C. 
did demite to the Plaintiff, per quod he became Proprietarius of the ſaid 
Tithes, and the Defendant ſowed, c. this Action is well brought, for 
though the Vicar and Parſon could not join becauſe they claim ſeverally 
by divided Rights, yet when both Titles are conjoined in one Perſon, 
the Mattcr of the Title is alſo conjoined ; and this being a Perſonal Ac- 
tion and founded upon a Wrong, it is ſufficient to ſhew generally, that 
the Plaintiff is Frinarius or Proprietarias of the Tithes, without ſaying 
by what nk = „ | 1 5 
It A. being ſeiſed of a third Part of a Meſſuage, Oc. in Fee, demiſes Poph. 24, 23. 
the ſame to B. for Years, who aſſigns to C. and A. by Bargain and Sale Haydo v. 
inroll'd, conveys his Reverſion to D. and his Heirs, who was then ſeiſed - mn 
of another third Part in Fee, and afterwards the ſaid D. Leaſes his third G1. SC 
Part alſo to the ſaid C. for Years, and dies; and his Heir by Bargain and 
Sale inrolled, conveys the Reverſion of the ſaid two third Parts to E. 
and his Heirs, after which Waſte is done, E. (a) may bring one Action (2) And the 
of Waſte upon theſe ſeveral Leaſes, for that neither the Intereſt of the _ e 
Terms nor of the Inheritance were ſevered or divided to ſeveral, but were ſignment of 
in one Perſon at the Time when the Waſte was done. | 5 Waſte bs Is 
8 h rs | h | one and tne 
| ſame Thing. Per Poph. Ch. Juſt. Vide Head of Waſte, 
If in Covenant the Plaintiff ſhews that A. was ſeiſed in Fee of one Cro. Fac. 329. 
Meſſuage, and poſſeſſed of another for a certain Term of Years yet en- Met and 
during, and let both to the Defendant for a leſſer Term of Years, and ny ns 
that the Defendant did covenant to Repair, Ec. and ſhews that A. by one 1 Fav. tro; 


= Deed did grant to the Plaintiff the Reverſion in Fee, and by another the S. C. cited, 

Reverſion for Years, &c. and that after the Houſes were out of Repair, 

890. this Action is well brought, for as upon ſeveral Leaſes or upon ſeveral / 
Grants of a Reverſion one Action of Waſte lies, ſo for the ſame Reaſon 

; one Writ of Covenant will lie. | Cz 


But one cannot in the ſame Action join a Demand in his own Right, Hob. 88. 
; 1 and that which he has in the Right of another; as if in Aſſumpſit againſt Harrend and 
aan Adminiſtratrix, the Plaintiff declares upon a Sale of Goods to the In- Fuer. 

2 teſtate for 2007. and upon another Sale to the Defendant her ſelf for 2 J. For this vide 
and that upon Account the Defendant was found indebted to the Plain- Head of Exe- 
tiff in theſe Sums, and promiſed, Ec. the De-laration is naught; for the cutors and Ad- 
Charge being in ſeveral Manners, viz. in her own Right as Adminiſtra- 3 


1 | | and Cro. Elix. 
trix, it ought to have been by ſeveral Actions. 406. 


| | . Moor 419. 
Hob. 184. Ney 19. 1 Vent. 268. 2 Lev. 110, 111, 228. 2 Keb. $14. 3 Lev. 74. 


1 Severa! Perſons may join in an Action where their Intereſt is joint; as For this vide 
if che ſeveral Cattle of A. and B. are diſtrained, and C in Confideration Head of 
7 of 197. to him paid by A. and B. aſſumes and promiſes to them to pro- Tointenani. 
cure the Cattle to be re- delivered to them, if they are not re- delivered _ -"N 
= 2<cordingly, one joint Action lies, for the Conſideration is intire and can- 1. S. C. 
aot be divided. | | and Q. whe- 
0 | ther one of 
them may bring 5 Action alone, 
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32 Actions in General, 


1 So if A. hath one Mill and B. another in the ſame Manor, which they 
Litheley and have uſed to repair, and 'Time out of Mind all the Grain which was 
Coryton. Ground and Spent in the Houſes of the Tenants of the ſaid Manor, and 


2 Keb. 631. was not Ground at one of the ſaid Mills, hath always, and ought to be 
Ground at the other, and C. a Tenant of the ſaid Manor, Grinds at an- 


2 Sand. 115. 
X20 999 other Mill, Sc. A. and B. may join in one Action againſt C. for the Da- 
agreed per mage is intire to both their Mills. 

totam Curiam, | 7 | : 

but becauſe the Plaintiffs had declared that all the Grain ought to be Ground at thoſe two Mills, or 
one of chem; which might be if all ought to be Ground at one of the Mills, and nothing at the other; 
tor their Expedition they prayed a Nil Cap, per billam. | 15 


3 Lev. 362. Tf within the Pariſh of A. there is a Cuſtom for the Pariſhioners yearly 


Hard & al” to ele& two Perſons to be Church-wardens there, and according to the 


Bram ſton. ſaid Cuſtom B. and C. are elected, but the Surrogate of the Biſhop re- 
fuſes to admit and ſwear them into the ſaid Office; upon which they 
bring a Mandamis, and he falſly returns a Cuſtom for the Vicar to chuſe 

one Church- warden, and that therefore he cannot admit both the ſaid 
Parties, but is ready to admit one of them; they may join in an Action 
for this falſe Return, for the Mandamus and whole Proſecution thereof was 
joint, and this is no Office of Profit, nor Action brought for that, but for 
the unjuſt Rerurn. 


3 Lev 363, So if the Regiſter of the Biſhop refuſes to Regiſter a Licence of a Cha- 


pel for a Conventicle, according to 1 V. & M. and upon a Mandamrns to 
do it makes a falſe Return, all the Inhabitants may join in one Action 


againſt him. „ . . 
Dior 10 But if one Man calls two other Men Thieves, and ſhews in certain of 
Gouldss, 76. What, Sc. they ſhall not (a) join in one Action againſt him, for the 
S. p. Wrong done to one is no Wrong to the other. | 5 


Cro. Car. 512. - | | 
S. P. (a) So in Falſe Impriſonment. Dyer 19. 


| Kelw. 55: 8o in Aſſault and Battery ; for the Battery done to one cannot be the 


Fits Folnder ſame as that done to the other; and one Battery may Hurt more than 


Nes io. the other. | 


Owen 106, If a Man holds ſeveral Lands of ſeveral Lords by Heriot Cuſtom, and 


Dyer 351. Q. 0 defraud them of their Heriots makes a fraudulent Gift of all his Beaſts 


Heriotable, all the Lords may join in one Action upon the 13 Elix. 


Dyer 330 If two Joint Owners of a Sum of Money are robbed upon the High- 


way, they may join in one Action againſt the Hundred in which, Cc. 

otherwiſe if the Sums are ſeveral, and ſeveral Properties. 5 
0 6Y If A. delivers Goods to B. to deliver over to C and B. does not deliver 
Las 21. them over accordingly, but converts them to his own Uſe, either A. or C. 
> P. and may have an Action againſt B. but both ſhall not have an Action; but he 
ere ſaid who firſt begins his Action ſhall go an with the ſame. 


that they 
-ould not both join. 


LEY. 7 If A. is ſeiſed in Pee of the Reverſion of a Cloſe expectant upon a 


Ga Term for Years, and B. is poſſeſſed of another Cloſe adjoining thereto, 


between which ſaid Cloſes there runs a Rivulet, and B. ſtops it, per quod 
the Cloſe of A. is ſurrounded, ſo that the Timber-Trees, Sc. become 


() So if 4 retten; A. in reſpect of the (Y) Prejudice to the Reverſion, and the 
| Leaſes a Termor in reſpect of the Poſſeſſion, and of the Shade, Shelter, Qc. may 


Houſe to B. have an Action, and a Satisfaction given to the one is no Bar to the 


for Years, other. 
and this is 


burnt down through the Neglect of a Neighbour, 4. may have an Action for the Damage to his In- 


heritance, and B. to his Poſſeſſion. 3 Lev. 360. adjudged, 
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One Action will not lie againſt ſeveral Men for ſpeaking the ſame Palm 313. 
Words: for the Words of the one are not the Words of the other, and d,, 


ks 7 | : 1 
can no more produce a joint Action, than their Words and Tongues can ' 


on Motion 
Cr a Ver- 


be ſaid to be one. dict for the 
| | | 5 ; Plainrtitt , 
Cro. Far. 647. S. C. adjudged ; 1 Bulſt. 15. S. P. but there ſaid, that it was otherwiſe 1h the Spiritual 


Court; for that one Libel may be againſt ſeyeral Perſons. 


But if two Men procure another to be indicted falſly for a common Laich 2 


Barretor, he may have an Action upon the Caſe againſt them both; tho” S0 if two 


in Strictneſs the Procurement of one is not the Procurement of the other. conſpire to 


Suit, and one only gives Money. Bro. Foinder in Adi ion 47. Fitz, Error 31. Fitz. Mainte 


maintain a 
1 
nance 1 S0 


in Treſpaſs, Latch 262. Vide Head of Treſpaſs. So one Decies tartum lies againſt all the Jurors who take 
Money, for they all give but one Verdid, and are bur one Jury. Bro. Toinder in Action 5, 47, 100g 


108. Fitz. Decies tantum 1, 4, 0, 


A Man cannot declare againſt one Defendant for an Aſſault and Bat- on 153. 
tery, and againſt the other for raking away his Goods; becaufe the Treſ- Njudged. 


paſſes are of ſeveral Natures, and againſt ſeveral Perſons. 


If A. Leaſes for Years to B. and C. rendring Rent, and C. aſſigns his Pa. 283. 


Moiety to D. and after Rent is arrear, A. may bring one Action of Debt 
for the Rent againſt B. and D. for the Reverſion remains intire. | 


Actions Local and Tranli⸗ 
_ toy. 
Riginally all Actions were tried in the proper Counties iti 
which they aroſe, purſuant to Maxime Vicini Vicinorum facta 
prefumuntur ſcire; this created no Inconveniency, for all Men 
being anciently zz Decenna they were eaſily come at, the De- 
cenna being reſponſible for their Appearance; but when the Cuſtom of 


the Decennary began to wear off, Men uſed to fly from their Creditors, 
and this begot the Diſtinction between Local and Tranſitory Actions; the 


* firſt relating to Lands, which muſt be tried where the Lands lie; the 


other a Debt or Duty adhering to the Perſon where- ever he fled: Hence 
Men omitted to Date their Contracts from any certain Place, and began 
their Obligations with a Noverint Univerſi; when this Diſtinction was 
- eſtabliſhed, it began to be abuſed to a great Degree; for Plaintiffs would 
lay their Actions far from the Place where the Fact was done; and the 


8 
3 


8 
* ** 
1 

* 
3 
3 
47 


Defendants, for fear of being outlawed, were neceſſitated to carry their 


Witneſſes into that County, how far ſoever remote from the Place where 
the Fact was done. To remedy this, | 


Debt and of Account, and all other ſuch Actions, be from henceforth 
taken in their Counties, and directed to the Sheriff of the County 
where the Contracts of the ſame Actions did ariſe; it is ordained that 
from thenceforth on Pleas on ſuch Writs, when it ſhall be declared 
that the Contract thereof was made in another County than is contain- 


ed in the original Writ, that then incontinently the ſaid Writ ſhall 
= © be abated. | 


K | This 


be 6 K. 2. cap. 2. provides, That to the Intent that Writs of luſt, 30. 


Ae 


1 Salk. 80. 


„ „6 — — ——— 
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34 Actions Local and Tranſitozy, 
This was intended to have confined all Actions to their proper Coun— 
ties; but as it would have created greater Miſchief than it was intended 


to prevent, if a Creditor could not follow his Debtor into another Coun- 
ty; and as the Statute is ſo worded, that it only preſcribes that the De- 


* 


claration ſhall agree with the Writ, as to the Place, the Judges conſtrued 
it ſo as to impower them to change the Venue, and thereby oblige the 


Plaintiff to give Evidence of the Fact within the County where the Writ 
is brought; and this in Effect tends to abate the Writ according to the 
Statute; and here we ſhall conſider 


(A) What Actions are Local and Tranſitozy, | 
(5) In what Caſes the Court will change the Genue. 


23: That all (A) (a) What Actions are Local 02 LTranſitozy, 


Actions on 
Penal Sta- 


tures muſt be All Actions Real or Mix'd, as Treſpaſſes, Quare Clauſum fregit, Ejed. 


laid in the ment, Maſte, &c. muſt be laid in the County where the Lands lie. 
proper Coun- FD ; | | 


ty, vide Actions Qui tam, Letter (C.) Co. Lit. 282, 6 Mod. 22 2. 


Cto. Car. 183. So an Action of Debt for Rent, againſt an Aſſignee of a Term, on 


Latch 187. 


the Privity of Eſtate, is Local, and will lie no where but in that County 
1 Fones 43. | | | 


where the Lands are. . 


. So where A. granted a Rent-charge to B. and C. for their Lives, 
Hob. 37. 


Pine ver. and the Lands out of which it iſſued came to the Defendant after the 


Counteſs of Death of A. and the Plaintiff, as Executor of the Survivor of the 
TLeiſter. Grantees, brought Debt for Arrears incur'd in their Life-time, and laid 
5 his Action in the County where the Lands lay; and on Application of 


the Defendants to have it tried elſewhere, ſuggeſting the Plaintiff's Power 

and Intereſt in that County, but it was held a Local Action, and not tri- 

| able elſewhere. „% . 
Carth. 182. A. as Aſſignee of a Reverſion, brought Covenant againſt the Aſſignee 
Damer and of the Leſſee, on an expreſs Covenant between the Leſſor and the Leſ- 
Barber. ſee, for Payment of Rent reſerved out of Lands which lay in Jreland, 
3 Med. 336. and which was made payable in London; on Plea to the Juriſdiction of 


1 Show. 191, the Court, it was held that though ſuch Action may be maintained here 
BS by the (a) Leſſor againſt the Leſſee, yet that by the Aſſignment, the 
5 Mod. 194- Privity of Contract was deſtroyed; and there being nothing but a Pri- 


pod _ vity of Eſtate between the two Aſſignees, it made the Action Local. 


ted to be 


good Law, there being no Privity of Eſtate remaining; and there is no Difference between Debt 


and Covenant. (a) The Aſſignee of the Reverſion may maintain the Debt or Covenant, upon the 
Statute 32 H. 8. cap. 34. againſt the Leſſee; fer Holt, Ch, Juſt, 6 Med. 194. for the Privity of Con- 


tract is transferred to the Grantee, by the Statute, Cartb. 183. 1 Sand. 238. S. P. 240. S. P. 3 Lev. 154. 


6 Med. 194 But where the Leſſor brought Debt againſt the Leſſee, and declared 


Way and on a Demiſe of Lands which lay in Jamaica; on Plea to the Juriſdiction 


12 6c; Of the Court, and Objection, that if the Defendant had any good Lo- 
. 12 95 cal Plea, he was hereby deprived of it; the Court held that this being 


on the Privity of Contract, was a Tranſitory Action, and might be laid 

any where; and that if a foreign Iſſue aroſe which was Local, it might 

be tried where the Action was laid; and for that Purpoſe there may be 

a Suggeſtion entered on the Roll, that ſuch a Place in ſuch a County 
(5) For this is next () adjacent; and it may be tried here by a Jury from that 
vide 6 Co. 48. Place, according to the Laws of that Country; and upon N. debet 
1 Co. 26. pleaded, the Laws of that Country may be given in Evidence. by 
1 Vent. 59. . | | If 
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both Counties, who are to ſummon ſix of each County. 


yond Sea; as if A. enters into a Bond to B. in any foreign Country, Lath 4. 


Court on Affidavit, that if the Plaintiff hath any Cauſe of Action, ſuc 


the Action; and though the Court ſeldom (a) refuſes on ſuch Afﬀida- 


Actions Local and Tranſitoꝛp. 35 

If a Declaration contains Matters lying in two Counties that join, it Cro. Ela 64% 
ſhall be tried by both Counties, on a terre directed to the Sheriffs LED ity 
tae Ina 
fer Pais 103. 
3 a 85 | | And that the 
Trial may, by Conſent of Parties, be otherwiſe, and 16 8 15 Car. 2. that after Verdict, Judg- 
ment ſhall nor be ſtayed or reverſed, for that there was no right Venue; ſo that the Cauſe were 
tried by a Jury of the proper County or Place where the AQtion is laid. Vide 4 5 Ann. the AQ 
for Amendment of the Lav. | | 


—— 


An Action of Debt againſt the Executor of a Leſſee, in the De- Latch 202, 
tinot for Arrears in the Teſtator's Life-time, may be brought any where; 55 
but where it is in the Debet and Detiuet, for Rent accrued in the Execu- 3 © 24 
tor's Time, it muſt be where the Land lies. = | 

All Perſonal Actions, as Delt, Detiuue, Aſſault, Deceit, Trover and Co. Lit. 282. 
Converſion, Account, &c. may be brought in any County, and laid in any Debitum &. 


Place; and the Defendant cannot traverſe it, or be allowed to ſay, that 1 


. g : ſunt nullius 
the Cauſe of Action accrued in another County or different Place, ex- hit. 


cept in the Caſe of an Officer of Juſtice, who may plead a Special Ju- 2 I». 231. 


ſtification. | : 7 . 3. 

An Action may be brought on a Contract or Matter which aroſe be- co. Lie. 261. 
and the Bond bears Date in no Place, B. may bring his Action where - 1 * 8 
he pleaſes, and alledge that the Bond was made in any Place in Fyg- ' 00 


land; but if there be a Place mentioned, as Bonrdeaux in France, then 


mall he alledge that the Bond was made in quodam loco vocat Bourdeamm 
in France, in Jſungton, in the County of Middleſex, and from thence the 
Jury ſhall come. 5 


(B) In what Caſes the Court will change 


the Uenue. 8 


The Defendant cannot by his Plea .oblige the Plaintiff to lay his A- 54. 44. 
tion in a different County from that in which he brought it, unlefs the 2 5 999, 


Matter pleaded be Local; for in Tranſitory Actions he muſt move che 28 3 


h Changin FE: 
. ba | | ; .nanging the 
Cauſe accrued in the County of, Oc. and not where the Plaintiff hath Venue is Ex 
laid it, Sc. and ſuch Motion muſt be made before Iſſue joined; for by ia Curie, 
joining Iſſue, he agrees with the Plaintiff, as to the Manner of bringing , E 
} 5 „ | > ind Aebito Fuſti- 


| iis; Ouarre. 
vit to change the Venue, yet if before c after the Motion made. the 40 5 95 


Plaintiff will enter into a Rule to offer no Evidence but what ariſes in Pragice of 
the County where he has laid his Action, the Cauſe will be tried there. chanzing 


| 9 OE the Venue 
began in King Fames the Firſt's Time; per Holt, Ch. Juſt. 2 Salk. 670. 


But though the Court, on Application, ſeldom refuſes to change the 2 Ad. 215. 
Venue, yet there are Cafes in which the Judges have refuſed ; as where 1 Lev. 56. 
a Peer of the Realm brings an Action of Saudalum Magnatum, the Court Por the King 
will not change the Venue; becauſe a Scandal raiſed on a Peer reflects himſelf is 
on him through the whole Kingdom. | Party to the 
| | \ | Suit; but in 
my Lord Shaftsbuyry's Caſe, who brought Scandalum Magnatum, and laid it in London, the Venue was 
changed. 1 Vent. 364. 2 Jenes 192. but note, That was by Reaſon of the great Influence he had in the 


City; and the eſtabliſhed Doctrine is, that the Venue cannot be chanzed in an Action of Scandalum 
Magnatum. 2 Salk. 668. Carth. 40. | | | | 


Alſo a Serjeant at Law, Barriſter, Attorney, or other Privileged Per- Vide Head of 


63 | 5 : | | ; Privilege, 
» Wioſe Attendance is neceſſary at Meſiminſter- Hal, may lay his 5 2 Salk. 668, 
570. 
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wer's Cale. 


change the 


356 Aclions Local and Tranſitozy. 


2 Show. Rep, tion in Middleſex, though the Cauſe of Action accrued in another Coun- 


176,177, ty; and the Court, on the uſual Affidavit, will not change the Venue. 
242. S. P. a i | 
Tnough the Plaintiff, who was a Barriſter, had diſcontinued his Practice for ſome Time before. 


. But if a Privileged Perſon be ſued, and the Action brought againſt 


Bifſe verl. him in the right County, his Privilege () will not intitle him to have 


Harcourt. it tried in Middle ſex. 

2 Salk. 668. | 4 | | 
cont. per Dolhen, J. who remember'd a Cauſe where the Venue was alter'd, though an Attorney was 
Plainciff ; becauſe the Matter did ariſe, and all the Witneſſes lived, in remote Parts. Carth. 126. 


2 Vent. 4. So if an Attorney lays his Action in London, the Court will change 
the Venue on the uſual Affidavit; for by not laying it in Mzddlcſex, he 
ſeems regardleſs of his Privilege, and is to be conſidered as a Perſon at 

large. os 


1 Salk. 669. If material Evidence may be given in two Counties, the Plaintiff may 


Comb. 84. elect to bring his Action in which he pleaſes ; as if A. draws a Bill of 
: 3 „Exchange in Hriſtoll, payable in London, the Action accrues by the Refu- 
„ Cate, ſal to pay the Money in London, and therefore the Plaintiff not obliged 

to change the Venue. 3 . = 
1 Vent. 344 80 where an AMumpſit was brought for Goods ſold and delivered, and 
the Action laid in London, and a Motion was made to change the Venue 
upon Affidavit that the Sale was in Keut, but it appearing that the De- 
livery was in Londou, the Court held that where the Matter conſiſts of 

two Parts in ſeveral Counties, the Plaintiff ſhall have his Election. 


2 Salk. 6500 So an Action againſt a Lighterman for not delivering Goods, was laid 


Os gs in London, where they were to te carried to, it was moved to change 
on" +... the Venue; becauſe the Damages and Neglect was in Kent; ſed non allo- 
Venue in an catur; for the Neglect is tranſitory, and not material where it was; and 


Action of the Court will never change a Venue for a Carrier; which is the ſame. 


Fſcape » per . | | 
Holt, Ch. Juſt, Caſe 


Mod. 228. | , ; l : 
qe the Venue; for not being dated at any particular Place, it may be pre- 


Court will ſumed to be omitted, that it may charge the Defendant at any Place. 


not change 


the Venue in an Action of Covenant. 1 Lev. 307. 


5 Acions 


If the Action be grounded on a Specialty, the Court will not change 


Attions Qui tam. 


A CTIONS Hi tam are (a) ſuch as are given by Acts of Par- a) tt is 
liament, which give a Penalty, and create a Forfeiture for the ſometimes 
Neglect of ſome Duty or Commiſſion of ſome Crime, to be called a Po- 
recovered by. Action or Information, at the Suit of him, who Pula Adi 
proſecutes as well in the King's Name as in his own. As moſt Penal Sta- * 
tutes direct, that the Penalty may be recovered by Action or Informa- part of jr 
tion, we will conſider both Matters together, and therefore is given to 
| ahy one who 


will ſue for the ſame. In theſe Actions or Informations, the Party who proſecutes has, by com- 
mencing his Suit, ſuch an Intereſt in the Penalty, that the King cannot diſcharge or ſuſpend the 
Suit, as to the Part he is intitled to. Vide 2 Hawk. P. C. 275. b. and Head of Prerogative. 


(A) Jn what Caſes they lie, EY 
(B) What ought to be the Foꝛm of them. 


(C) In what Courts they may be bzought, and where 
aw... - | 


(D) Of the P2oceedings and Pleadings in ſuch Actions 
JJ 

(E) Of the Judgment on ſuch Actions oz Inkoꝛmations. 

(F) In what Caſes there ſhall be Coſts. „ 


(G) Whether the Penalty of a Penal Statute may be 
- compounded oꝛ granted ovder. 


Within what Time the Proſecution muſt be on a Penal Statute, 
vide Head of Limitation of Attions. | . 


(4) In what Caſes they lie. 


Where: ever a Statute prohibits a Thing, as being an immediate Of, co. Ent. 375. 


fence againſt the publick Good in general, under a certain Penalty, and 1 Luta. 1 


s . . . f . . . pa A 335 
the Penalty, or Part of it is (5) given to him who will ſue for it, any 138. 


Perſon may bring ſuch Action or Information, and lay his Demand 1 


7 >< hh Pl. 36, 346. 
Tam pro Domino Rege quam pro ſeipſo. g 36,3 


Pl. 9. 
N . n . 3 8 . F 5 :) I And. 139. 
| (6) But without ſuch Penalty be given, no Perſofi can ſue. 2 And. 127. 2 Tones 234. 2 Hawk. P. C. 
265. for the whole Penalty goes to the King. 1 55 „ s . 


Alſo where a Statute prohibits or commands a Thing, the Doing or Vide 2 Hau x 
Omiſſion whereof is both an immediate Damage to the Party, and alſo ? C. 265. 
highly concerns the Good of the Publick, the Honour of the King, Oc. 
the Party grieved may, and, as ſome ſay, ought to bring his Action 4 Co. 1 
on ſuch Statute, Jam pro Domino Rege quam pro ſeipſo, eſpecially if the 
King be intitled to a Fine. 5 5 N 
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1 Fones 261. 


| Vide 2 Hawk. 


rities there 


/ 


38 5 Actions Qui tam. 


(B) What ought to be the Foꝛm of them. 


H. J. 17. ö. It is agreed that an Action or Information on a publick Statute, need 


2 Rol. Abr. not recite the Stature on which it is grounded, whether the Offence be 


79: ſuch only becauſe prohibited, or be an Evil in its own Nature, and 


Pb. 1- 79. Whether it be prohibited by more than one Statute, or by one 


Si only; for the Judges are bound ex officzo to take Notice of all publick 
Cro. Car. 229. Statutes. 1 | | 
Dyer 155, 


159. 6 Mod. 140. Moor 468, 699. 1 Show. 337. 2 Hawk, P. C. 245. 


For this vide But if the Proſecutor take upon him to recite the Statute, and ma- 
2 Hawk. P. C. terially varies from a ſubſtantial Part thereof, this is fatal, becauſe it 
a ag does not judicially appear to the Court that there is ſuch a Foundation 

for the Proſecution as that whereon it is expreſly grounded. | 
crm Fac. 104. But if an Information contain ſeveral Offences againſt a Statute, and 
1 Sid 368. be well laid as to ſome, and defective as to others, the Informer may 


; . have Judgment for what is well laid; as where the Words of the Sta- 


25% Aby. tute are fully purſued in the Deſcription of ſame of the Offences, and 
696. not of others; or where the Time is in part certain, and in part incer- 


Cro. Fac. 529 tain. | „ 
7 _— 55 Alſo an Action, or Information Oui tam, need not conclude contra ta- 
"66. cem, or in contemptum Domini Regis, as an Indictment muſt. . 


He who brings an Action on a Penal Statute, which gives one Moiety 


Cr. Car. 2 56. Of the Forfeiture to the King, and the other to the Informer, may ei- 
Plocb. 7. ther have a Writ againſt the Defendant, uod reddat Domino Regi & A. B. 


Dyer 95- qui tam, Sc. quas eis debet, or Qnod reddat A. B. qui tam, Ec. quas et 
3 Lev. 374 debet, and in either Caſe the Writ is well purſued by a Declaration in 
e the Name of the Plaintiff only. | | 5 

| But it ſeems doubtful whether there be any Neceſſity that either the 
P. C. 266. Writ or Count in any ſuch Action do expreſs that it is brought by or 
for the King, as well as the Party. V 
Vide Haul. But it ſeems agreed that every Information muſt be in this Form, 
P. C. 266, viz. that the Informer Tam pro Domino Rege quam pro ſeipſo ſequitur, 
267. and the even where it is brought upon a Statute, which gives one Third Part of 
other Aw'ho- the Penalty to a third Perſon; but there is great Variety in the Form 


cited. 5 


King and himſelf, and ſometimes that it accrues to the King and to the 
Informer, and ſometimes that it accrues to the King and to the Infor- 
mer, and to J. S. viz. where it is divided into three Parts; and ſome- 
times they have no Clauſe at all of this Kind, and ſometimes a Proceſs 
is prayed to bring in the Defendant to anſwer the Informer, and ſome- 
times to anſwer as well the King as the Informer, and ſometimes to an- 
| ſwer concerning the Premiſſes, without ſaying to whom. Fo 
2 Hawk.P.c, Such Information may demand what is due to the Informer, without 


"Sos mentioning what is due to the King; alſo if the Quantum depend on 


what ſhall be found by the Jury, a Blank may be left for the Sum; but 
if it demand more or leſs for the Party than his due, it is inſufficient 
as to him; but even in ſuch Cafe it may be ſufficient as to the King's 
Share. | EE | 
— Aion If the Action be Popular, f. e. ſuch as any Perſon may bring, it may 
oplar 2. A. : 3 
2 Hawk, P. C. conclude ad grave damnum, without adding of the Plaintiff; becauſe every 
26) Offence for which ſuch Action is brought, is ſuppoſed to be a general 
Grievance to every Body. 


W It 


of ſuch Informations in other Reſpects; for ſometimes they ſay that 
the Action accrues to the Informer, to demand the Forfeiture for the 
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Actions Qui tam. 


It is ſaid that the Fact is ſufficiently alledged after a Que cum in an 1 Show. 3 
Action on a Statute, but not in an Information. | 
Where the Penalty is given for continuing ſuch a Practice for a cer- 1 L. 162. 
tain Time, or for not doing ſuch an Act, within ſuch a Time, the In- 2 Hawk. PC. 
formation muſt be very particular in bringing the Offence within the 266. 
Time preſcribed. | 
By the 18 Eliz. cap. 5. None ſhall purſue againſt any Perſon on a Penal ,Faut. PC. 
Statute, but by Way of Information or Original Action, except where the Pe- 267, 268. 
nalty is limited to a certain Perſon, &c. yer Popular Actions in the King's 
Bench or Exchequer, feem not within the Meaning of this Stature ; for 
it doth not reſtrain the Suit to Original Writs, but only to Original | 
Actions, and ſuch Actions by Bill are properly original ones in the | | 
Courts in which they are concerned ; and therefore it ſeems a reaſonable | J 
Conſtruction that the Meaning of the Statute was only to reſtrain Suits 
commenced in inferior Courts, and afterwards removed into ſuperiour. 


A 
J ff 


(C) In what Courts they may be bzought, 
and Where laid. N 


« By the Statute 21 Fac. 1. all Offences againſt Penal Statutes, for Vid 31 Elz. 
ce which any common Informer may ground any Popular Action, Bill, cap. 5. to 
c Plaint, Suit or Information, before Juſticgs of Aſſiſe, or Ni, prins, 2 4 
cc or of General Gaol- Delivery, or of Oyer, &c. or of Peace, Cc. (ex- volition. 
<« cept Offences concerning Recuſancy or Maintenance, or the King's thereof, 
&« Cuſtoms, or tranſporting Gold or Silver, or Munition or Wool, or 2 Hawk. P. C. 
« Leather, Sc.) ſhall be commenced, ſued, tried, recovered and de- 268, 269- 

« termined by Action, Plaint, Bill, Information or Indictment before 
ce the Juſtices of Aſſiſe, of Nſi prius, of Oyer, Ec. or Gaol-Delivery, or 
© before Juſtices of Peace of every County, City, Borough or Town 
Corporate or Liberty, having Power to inquire of, hear and determine the 


l <« ſame, and not elſewhere, ſave only in the ſaid Counties or Places uſual 
F “ for theſe Counties, or any of them; and the like Procels in every Popu— 

| « Jar Action, Bill, Plaint, Information or suit, ſhall be as in Actions 
„ Cc of Treſpaſs, vi & armis at Common Law; and all Informations, Ac- 1 : 
„„ tions, Bills, Plaints and Suits whatſoever, either by the Attorney Ge- . | 
f #2 <«< neral, or by any Officer whatſoever, in any of the Courts of // eſt- | : 
n 6 winſter, for or concerning any the Offences aforeſaid, ſhall be void. | 
ijt And in all Suits on Penal Statutes, the Offence ſhall be laid in the 
& > © proper County; and if on the General Iſſue, the Offence be not 
e cc proved in the ſame County in which it is laid, the Defendant ſhall 
ſ- (4 he found Not guilty. 8 . 
e- „ And no Officer ſhall Receive, File, or Enter of Record, any In- 
1s ce formation, Bill, Plaint, Count or Declaration on the ſaid Statutes, 
e- © which by this Act are appointed to be heard and determined in their 
n- = © proper Counties, till the Informer or Relator hath taken an Oath be- 

fore a Judge of the Court, that the Offence was not committed in any 
ut © other County, than where by the Information, c. the ſame is ſup- 
on © poſed to have been committed, Ec. the ſame Oath to be there entred 
ut „ of Record. CI II — — | 
nt In the Conſtruction of this Statute it has been holden, that no Action 1 
gs Pof Debt or Information, or other Suit whatever, (a) can be brought on 572. - 

any Penal Statute made before 21 Fac. 1. in any of the Courts of WHeſt- 5 Med. 423. 

ay = mwiſter-Hal!, for an Offence not excepted by the Statute, and for which 17 og 
70 | "= adjudged cont. 1 Vent. 8. 1 Lev. 249. 3 Lev. 71. 2 Keb. 401, 447. 1 Sid, 303, 400. „ 1 Ves, 


304. 2 Lev. 204, Latch 192. 1 Sid. 3 59. 


the 
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40 5 Actions Qui cam. 


(4) 1 Fon. 193. the Offender may be proſecuted in the Country, (a) unleſs ſuch Of- 
fence ſhall be committed in the ſame County in which ſuch Court ſhall 

fit; and as to the Objection, that by this Reſtraint of Suits on Penal Sta- 

rutes, to the ſaid Courts, the Offence would become diſpuniſhable by the 


(b) 1 Salk, Offenders removing from the County; it may be () anſwered, that 


373. he may be ſued to an Outlawry in the ſame Manner, as in an Action 
of Treſpaſs. 1 


1 Salk. 372, That where a ſubſequent Statute gives an Action of Debt, or any 


But per Holt, other Remedy for the Recovery of a Penalty in any Court of Record 
It comes 


Tai of che lequently leaves the Informer at his Liberty to ſue in the Courts of 


Statute. Weſtminſter- Hall. Yd 


Ci. Car. 119. That the Statute gives no Juriſdiction to the Courts therein mentioned, 
Lit. Rep. 163. over any Offences, in relation to which they had none before ; and there- 


| _— 11 fore that Suits for ſuch Offences muſt be brought in the Courts of Veſt- 
1 Vent. 8. | 


1 Kb. 106. Minſter, in the ſame Manner as before. 
123 2 King's Bench by Certiorari, after which it may be either tried there or 
„ mn CY ed e . 
1 % 1% Alſo where a Statute limits Suits by an Informer qui tam to other 
Cro. Fac. 178, Courts, yet any one may, by Conſtruction of Law, exhibit an Informa- 
2 Hawk. P. tion in the Exchequer for the whole Penalty, for the Uſe of the King. 
That on the laſt Clauſe of the Statute it cannot be aſſigned for Error, 


Ces. Car. 316. that an Information, Cc. was filed without ſuch previous Oath as the 


vide 4 Inſt. Statute requires, for it is only directory to the Officer. 


2 Inſt. 193. And Q. Whether for want of ſuch Oath, the Court will not, on Motion, ſet afide the 
Proceſs. 1 Salk. 376. = | 99 7 8 | | 


1 Show, 354. That no Suit by a Party grieved is within the Reſtraint of the Statute. 


O) Of the P2oceedings and Pleadings in ſuch 


Actions and Inkoꝛmations. 


« By 2% 18 Ree cap. 5. every Informer on any Penal Statute, ſhall 


c exhibit his Suit in proper Perſon, and purſue the ſame either by him- | 


„ ſelf or by his Attorney in Court, and ſhall not uſe any Deputy. 

„5 Any (c) Informer qui tam, or (4) Plaintiff in a popular Action may 
A in be nonſuit, and thereby determine the Suit as to himſelf at leaſt ; and 
Bra. Nonſuit though the King cannot be nonſuit, the Attorney General may enter a 


68. Nolle Proſequi to an Information by the King only. 
(d) Bro. Non- | TG | | 
fuit 35. Vide 1 Sid. 420. 1 Salk. 21. | 


& By the 29 Eliz. cap. 5. and 31 Elix. cap. 10. If any Natural-born 
& Subject or Denizen, ſhall be ſued on any Penal Law in the King's 


Bench, Common Pleas, or the Exchequer, where he is bailable, or 3 


by Form of the Court may appear by Attorney, in every ſuch Caſe, 
“ he may, at the Time contained in the firſt Proceſs, appear by Attor- 
c ney, and not be urged to Perſonal Appearance, or to put in Bail. 


1 Rol. Rep. If the Defendant plead a Special Plea, he muſt take Care to ſet it forth 


2 be with all convenient Certainty, and to anſwer the whole Time laid in the 
V1AGs . 


that he can- Information; and if he plead the General Iſſue, he muſt depend upon it, 
dot wage his for he cannot plead together with it a Special Plea, either to the Whole 


Law, or take or to Part of the Charge. 
Advantage | 


of a Protection. 2 Hawk, P. C. 274, 


generally, it ſo far impliedly repeals the Reſtraint of 21 Fac. 1. and con- 


That the ſaid Statute hinders not the Removal of any Cauſe into the 
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Actions Qui tam. 41 


If the Defendant plead Ni debet, it is ſafeſt to ſay expreſly that he Co. Ent. 163. 
owes nothing to the Informer, nor to the King; for if he only plead that“. 327. 
he owes nothing to the Informer, it may be objected that the whole ; Lee: 355, 
Declaration is not anſwered. | N 8 = Vide Oro. Car: 
If there be more than one Defendant, they ought not to plead jointly 10, 11. 
that they are not guilty, but ſeverally, that neither they nor any of them 2 Hawk. PC 
are guilty, Ec. EO VV 

If the Suit be grounded on the Breach of a Statute appearing by Mat- 2 Hat. P. C. 
ter of Record, Nil Debet is no good Plea. N 5 

Where-ever a Suit on a Penal Statute may be ſaid to be (a) depend- Cr. Elis. 261. 
ing, it may be pleaded in Bar of a ſubſequent Proſecution, being ex- 1 Nel. Rep. 
preſly averred to be for the ſame Offence, as it may, though it be laid on 17%. 259, 130 
a Day different from that in the former; and it is ſaid, that a Miſtake in (a) when che 
ſuch a Plea, of the Day whereon ſuch Prior Suit was commenced, will Suit ſhall be 
not be fatal on the Iſſue of NV tiel Record, if it appears in Truth to ſaid to be 
have been Prior, &c. and if two Informations be exhibited on the ſame 5 5 
Day, they may mutually abate one another; becauſe there is no Priority P. C. 25 


to attach the Right of Suit in one Informer, more than in the other. and G., whe- 


1 Re - ther trom the 
Time of the Purchaſe or Return of the Writ. 1 Salk. 89, 


If the Defendant be within the Proviſo of a Penal Statute, he may 1 
take Advantage of ſuch Proviſo on the General Iſſue, in a Suit on ſuch 33. 
Statute ; but it hath been (Y) holden (even ſince the Statute of 21 Fac. ”_ 3 
1.) that if he have Matter in his Diſcharge depending on a ſubſequent Whe 7 5 


: | Who thinks 
Statute, he muſt plead it Specially. he may take 


Advantage of 


ers to which 
che Statute doth not extend, Q. 


As to Replications to Special Pleas to Informations 9% tam in the 2 Hawk. PG. 
Courts of Weſtminſter-Hall, they are properly made in the Name of the“. 


Attorney General only; and ſuch Replications in Suits at Aſfizes, are 


ns 


WA 
5 
4 
1 
Is 
4 
5 
Wins 
By 
7 * 


proper in the Name of the Clerk of Aſſizes only; alſo Replications to 
General Iſſues, on ſuch Informations in the King's Bench or Exchequer, 
may be in the Name of the Attorney General only; but generally the 
Plaintiff only replies in Actions qui tam; and in the Common Pleas a De- 
murrer to an Information qui tam in the Defendant's Name only has been 
received. | 


 Where-ever a Plaintiff may declare tam pro Domino Rege quam pro ſe : Hawk P.. 


ipſo, he may continue the ſame Form of Words both in the joining of *7*: 


Iſſue and in the Verire; but is not bound to do 


it unleſs the King be 
(c) intitled to Part of the Penalty. 


(c) Hawkins 
leaves it 2 


Qtere, Whether he be bound to do it in this Caſe ; for there are Precedents to the ccntrarys 


Where ſeveral Perſons are jointly charged for an Offence againſt a 2 Rol. Ale. 
Statute, which in its own Nature may be committed by a fingle Perſon, 2 . 
without the Concurrence of any other, ſome of them may be acquitted““ ' 
and others found guilty ; for though the Words of the Information be 
Joint, yet in judgment of Law the Charge is ſeveral againſt each De- 
tendant; alſo if one be Informed againſt, as having offended oftner, or 
in a higher Degree than is proved, as for having been abſent from Church 
ten Months, where he has been abſent but eight; or for having ingroſſed 
Io00 Quarters of Wheat, where he has ingroſſed but 100; he may be 
found Guilty as to what is proved, and Not guilty as to the Reſidue, - 
for ſuch Offences are in the Nature of Treſpaſſes, which it is ſufficient to 
prove for any Part; but if the Offence conſiſt in making a Contract 


contrary to the Purview of a Statute, as in the Caſe of Uſury, it muſt 
be proved as it is laid. 


M 


Pr 


(E) Ok 


42 Actions Qui tam. 


(E) Of the Judgment on ſuch Actions 91 
Inkoꝛmations. 


1 And. 139. Where by Statute the Offender is to forfeit ſuch a Sum, to be divided 
Style 329. into three Parts, whereof one ſhall go to the King, one to the Informer, 
gens 1 and the other to the Poor, and to be committed if he do not pay within 
820. ſuch a Time, the Judgment may be General, that the King and Informer 
2 d. 128. ſhall recover the Whole, without mentioning how it ſhall be diſtributed, 
or that the Party be committed for Non- payment; but if it mention on! 
that the Informer only ſhall recover, without ſaying any Thing of the 
King, it is erroneous; yet if on ſuch Information, as it is laid, the Informer 
appear to have no Right to any Part, but the King ought to have the Whole, 
and the Judgment be, that the Detendant forfeit the Whole, and that the 


King ſhall have one Part, and the Informer another, Ec. it is erroneous 


only as to ſuch laſt Clauſe, which diſtributes the Forfeiture, but ſhall 


ſtand for the firſt Clauſe, that the Defendant ſhall forfeit the Whole; 


(a) 2 Hawk. (a) allo if there be no Clauſe at all concerning the Forfeiture, in a Con- 


P. C. 219. yiction on a Penal Statute, but o idon r 
Adjudged viction on a Pena » but only a Judgment grod conviffus, it is ſuf. 


Mich. 3 Ges. 1. ficient, for the Forfeiture is implied. - 

| — 
(F) In what Caſes there ſhall be Coſts. 

2 = 781. An Informer on a popular | Statute ſhall in no Caſe whatſoever have 

1 

55 4 

1 Ng 133. gives the Demandant Coſts only in Caſes wherein he ſhall recover 

1 

cont. Moor 65. 


3 Lev. 374. 
& [nſt. 288, 


Demandant in particular, which cannot be ſaid in any Popular Action. 


1 3 . Demandant his Coſts in all Caſes wherein he ſhall (%) recover his Da- 
Vide the Au- mages; for otherwiſe it would be in vain for him to ſue, ſince in many 
thorities ſu- Caſes the Coſts would exceed the Penalty, | 


ol. Abr. his Coſts, unleſs they be expreſly given him by ſuch Statute, for the 
tir, 200, Common Law gives Coſts in no Caſes; and the Statute of Glouceſter | 


Salk. 206. his Damages, which ſuppoſes ſome pang. to have been done to the 


But where-ever a Statute gives a certain Penalty to the Party grieved, 
he is intitled to his Coſts by the Statute of Glouceſter, which gives the 


74. | 5 e : | 5 | y | , 
is Alſo where a Statute introduQtive of a new Law, gives a Remedy in a Point not remediable at 


the Common Law, but no certain Penalty; the Jury may conſider of the Coſts, ſo as to give Da- 


mages accordingly. 2 Hawk. P. C. 214. | 


(h Extends By the 18 Elz. cap. 5. made perpetnal by 27 Elix. cap. 10. “ If (c any 


only to a „ Informer or Plaintiff, on a Penal Statute, ſhall willingly delay his Suit, Wh Os 


common In- cc or Diſcontinue, or be Nonſuit, or ſhall have the Trial or Matter paſſed 
former, and ce againſt himſelf therein, by Verdict or Judgment of Law, he (4) ſhall 


not to a Party 


if a 7 6 by the Court, in which the Suit ſhall be attempted, Oc. 
grieve | 


brings his Action, and ſuch Action be for any Offence or Wrong Perſonal, immediately ſuppoſed 5 
be done to the Plaintiff or Plaintiffs, or whatſoever the Nature of the Action may be; if the 
Plaintiff might have Coſts in Caſe Judgment ſhould be given for him, he ſhall pay them on a Non- 


ſuir, or Verdict againſt him, by Virtue of 23 H. 8. cap. 15. and 4 Fac. 1. cap. 3. Vide 2 Hank. P. C. 
274. and the Authorities there cited; (d) and it is no Objection againſt paying the Coſts, That the 


Court had no Jjuriſdiction of the Cauſe, or that the Statute on which it is grounded is diſcontinued, 
2 Keb. 106. Vide Hutt. 35. | 5 | | 


1 ) Whether 


1 ; 


erieved ; yet“ pay to the Defendant his Coſts, Charges and Damages to be aſſigned : 


5 l 
1 
CE 


cc 


Actions Qui tam. 3 43 


(G) Whether the Penalty ok a Penal Statute 
may be compounded oꝛ granted over. 


Puy the 18 Fliz. cap. 5. No (a) Informer or Plaintiff ſhall com- (a) Extends 
* pound or agree with any that ſhall offend, or ſhall be ſurmiſed to of- on to 3 | 
« fend againſt (5) any Penal Statute, for an Offence committed, or pre- mer; TOE” 
© tended to be committed, but after Anſwer made in Court to the Suit, „ Hawk, 
nor after Anſwer, but by Conſent of the Court in which the Suit ſhall P. C. 279. 
« be depending; on Pain, that whoever ſhall offend contrary to the true (5) Extends 
Intent of this Statute, or ſhall by Colour or Pretence of Proceſs, or e 
« without Proceſs on Colour of any Offence againſt any Penal Law, penal Sta- 


make any Compoſition, or take any Reward, or Promiſe of Reward, tutes, as to 


c for himſelf, or to the Uſe of any other, without Conſent. of ſome of thoſe which 


c his Majeſty's Courts at J/e/tminſter, and ſhall be thereof convict, ſhall Ne hw 
c ſtand in the Pillory, E9c. and ſhall be diſabled to ſue on any Popular or was mage. 
“ Penal Statute, and ſhall forfeit 101. GW. Hutt. 35. 

EP Allo it ex- 


| 8 
tends to the Compounding of Suits commenced in Courts which have no Juriſdiction, as much as if 
they had a juriſdiction. 1 Keb. 106. 1 Sid. 311. | | 1 


By the 21 Fac. 1. cap. 3. „ It is declared, That all Commiſſions, That this 
« Grants, Licences, Charters, or Letters Patent, of Power, Liberty, oo e 9 
or Faculty, to diſpenſe with, or to give Licence or Toleration to do TION = 
« any Thing againſt the Tenor or Purport of any Law, or to give or mon Law. 

“ make any Warrant for any ſuch Diſpenſation, E?c. or to agree or com- Vide 2 Hawk, | 
ce pound for any Forfeitures limited by any Statute ; or of any Grant or ©: C. 2%: 
«© Promiſe of the Benefit of any ſuch Forfeiture, before Judgment 
«© thereupon, and all Proclamations, Ec. tending to the Furthering of 

«© the ſame, are contrary to Law, and void: Aud it is enacted, That all 

* {uch Commiſſions, Cc. ſhall be examined, heard, tried and determined 

© by, and according to the Common Laws of this Realm, and not 

c otherwiſe; but it is provided that this Af ſball noi extend (c) to any, 
Warrant or Privy Seal from the King, to the Juſtices of either Bench, (E) 8 
cc or the Exchequer, or of Aſſize, or of Oyer or Terminer, and Gaol- — wa Bats 
% Delivery, or Peace, or other Juſtices, having Power to hear and de- can make 
c termine Offences againſt any Penal Statute, to compound for the For- ſuch Compo- 
& feitures of any Penal Statutes depending in Suit before them, after 5 io wa 
Plea pleaded. Alſo it is further provided, That the ſaid Act ſhall not Tins ale. 
extend to any Grants, c. that had been granted concerning the Li- per Ld. Coke 
cenſing of Taverns, or felling, uttering, or retailing Wines, to be 3 I. 178. 
ſpent in the Houſe of the Party ſelling the ſame; or concerning the gt Dy. the 
making of Compoſitions for ſuctr Licences, ſo as the Benefit thereof „ 


8 | they m. 
e be reſerved to the Uſe of the King, Oe. = * 


| | to an Infor- 
mer to Compound with a Defendant after Plea pleaded, 2 Hawk. P. C. 280. 


cc 
cc 
cc 
cc 


Actions 
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Actions on the Caſe, 


Co. Lit. 56. a. NT has been obſerved, that for every Right, and for every Injury 


6 Mod. 53. done a Man in his Perſon, (a) Reputation or Property, the Party 
FO a be hath a Remedy, but this Remedy he muſt take according to the 
. on the © Methods laid down, and Rules preſcribed by the Law; for which 
Caſe for Purpoſe there are Writs framed, and ſettled Actions, to which he muſt | 


| Words, vide apply; as Debt upon a Contract, 'Treſpaſs on a manifeſt and open Inva- 
og San ſion of his Property, Ec. but where the Law has made no Proviſion, or 
8 rather, where no General Action could well be framed before-hand, the 

Ways of Injuring, and Methods of Deceiving being ſo various, every 

(4) Nor is it Perſon is (5) allowed to bring a Special Action on his own Caſe. 
any Objec- 3 ws 5 | | | 
0 that ſuch Action was never brought before; as where” the Leſſer coming to view the Lands, 
ro ſee if any Waſte was committed, being hindered by a Stranger from entring the Premiſſes, brought 
an Action on the Caſe againſt him; and it was held to lie, though ſuch Action had never been 
brought before. Cro. Fac. 478. 1 Rol. Abr. 108, 109. 2 Rol. Rep. 311. Vide 6 Mod. 53. and Lit. 
Set. 108. Where per Littleton, no Action having been brought on the Statute of Merton, it is to be 
preſumed that no Action will lie: And Co. Lit. 8 1. b. Per Ld. Coke, Non-uſage is a good Interpreter of 
a Law. But per Holt, Ch. Juſt. Where ever an Act of Parliament gives a Right, the Common Law 
gives a Remedy; ſo where the Common Law gives a Right, or makes a Thing an ISury, the ſame 
Law gives a Remedy or Action. 1 Salk. 20, 21. 6 Mod. 5 14. 95 


5 | Theſe Actions are founded on ſome Fraud or Deceit in Contracts, or 
\ ſome ſecret Injury to a Man's Right or Property, and are ſaid to riſe from 
| a. Non-feaſance, Male-feaſance, or Mis-feaſance ; but as this Diviſion 
1h : | ſeems too general, I ſhall chuſe the following, as more proper to include 
P the moſt material Caſes that fall under this Head, referring to others 
for a more full Diſcuſſion of ſeveral Particulars relating to them. | 
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Actions on the Caſe. * 47 


(A) hat Perſons, with reſpect to the Jnjury, may 
bzing an Action on the Caſe. 
(B) Againſt whom ſuch Action lies. 


(C) Foz what Jnjuries an Action on the Caſe will lie; 
and herein of thoſe Caſes, where a Man may be ſaid 


to ſuffer Damnum abſque Injuria. * 
(D) At what Time the Right ok Action ſhall be ſatd to 
hahe eee. | 
(E) Ok Actions on the Caſe ko: Fraud and Deceit in 
Contracts, on an expzeſs oz implied Warranty, 
(F) Ok Actions on the Caſe fo2 Jnjuries to a Man's 
Perſon, P2operty, Right oz Pzivtlege : And herein, 


1. Where an Action on the Caſe will lie againſt Officers and 
Miniſters of Juſtice. | 


= 2, Where Caſe will lie for Torts and Injuries committed by 

| Perſons contigry to the Duty of their Trades and Callings. 

) Where an Action on the Caſe will lie foz a Nuſance 

= therein, of the Inconvenience of multiplying of Ac- 

tions, ® „%% = 
() Where an Action on the Caſe will lie foꝛ a Conſpt- 

© racy, and oppꝛeſſive Pꝛoceedings in Pzoſecuttons and 

Duits at a. % Loh 

n () Where Caſe Will lie, though the Party injured has 

le _ another UVemedy, 


2 (Kk) There Caſe will lie, though the UArong⸗doer be 
punichable Criminally, | : 


(4) What Perſons, With reſpect to the Jn- 
jurp, may bing an Action on the Caſe. 


Ik A. delivers Goods to B. to deliver over to C. and B. does not de- ; B 68. 
liver them over accordingly, but converts them to his own Uſe, either Hard. 324. 
Ai. or C. may have an Action againſt B. but both ſhall not have an Action, S. P. 
but he that firſt begins his Action ſhall go on with the ſame. _ ares roger they 
If A.is ſeiſed in Fee of the Reverſion of a Cloſe, expectant upon a 1 


„ 1 e join. 
Term for Years, and B. is poſſeſſed of another Cloſe adjoining thereto; 1 


between which ſaid Cloſes there runs a Rivulet, and B. ſtops it, per Vide 2 Ret 
dad the Cloſe of A. is ſurrounded, ſo that the Timber-Trees, Cc. be- Abr. 55. 
aft came rotten; A. in reſpect of the Prejudice to the Reverſion, and the | 

= Termor, in reſpect of the Poſſeſſion, and of the Shade, Shelter, Oc. 


may (a) have an Action; and Satisfaction given to one is no Bar to the (a) So if 4. 
other. | | | Leaſes a 
3 | | | 3 Houſe to B. 
for Years, and this is burnt down through the Neglect of a Neighbour, 4. may have an Action for 
kde Damage to his Inheritance, and B. to his Poſſeſſion. 3 Lev. 360. — — | 


1 If a Maſter of a Ship brings an Action on the Caſe, and declares that 1 Salk. 19 
the Ship was laden with Corn in ſuch a Harbour, ready to Sail for Dant- = a 
. ; | N | wick, MEE 
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Maſter and 


46 0 Actions on the Cale. 
zick, and that the Defendant entred and ſeiſed the Ship, and detained 
her, per quod impeditus & obſtrudtus fuit in viago; this Action well lies, for 
the Maſter has not the Property of the Ship, but the Owners ; and he is 
only a particular Officer, and can only Recover for his particular Loſs ; 
yet he might have brought Treſpaſs, as a Bailiff of Goods may, and 
then as Bailiff he could only have declared on his Poſſeſſion, which is fuf. 
ficient to maintain Treſpaſs. 5 

1 Roel. Abr. If a Servant is coſened of his Maſter's Money, the Maſter may have 


oo. 7 an Action on the Caſe againſt the Coſener. 
0. Ac. 223+ 3 1 | | 1 
So if a Surgeon, in Conſideration of a Sum of Money, undertakes to cure my Servant of a Hurt, 


and he applies unwholeſome Medicines thereto, on purpoſe to make the Wound worſe, by which 1 


loſe the Service of my Servant for a long Time, I may have an AQion on the Caſe againſt the Sur- 
geon. 1 Rol. Abr. 98. 1 Rol. Rep. 124. S. C. Adjorn. 2 Bulſt. 33 2. 8. C. and quoad the Point of Law, 
the Court inelined for the Plaintiff, but for Default in the Pleadings adjourn. And after it was ended 
by Compoſition. 1 Rol. Abr. 88. | | | 


1 Rot. Aly, If a Bailiff Errant takes J. S. in Execution upon a Capias ad Satisfa- 


44 = ciendum, at the Suit of J. D. and after J. &. eſcapes, by a Reſcue of 
S. p. 9 himſelf, the Sheriff may have an Action upon the Caſe againſt him for 


admitted per this Eſcape, for he is thereby chargeable (a) over for this to 7. D. and 


5 1 this Eſcape made to his Bailiff was an Eſcape to himſelf. 
a ur it | 


ſuch a Priſoner, taken by a Bailiff of a Franchiſe, eſcape from the Bailiff, the Sheriff ſhall not 


have an Action upon the Caſe againſt him, becauſe he is not chargeable over; but the Bailiff only is 


| Chargeable. For this vide 1 Rol. Abr. 97, 98, 99. Cro. Eliz. 26, 349. Moor 432. and Title Eſ ape. 


8 Co. 84. If a Man gives Money to his Servant to carry to ſuch a Place, and he 

Vide Head of js robbed, the Maſter cannot bring Caſe againſt him, for a Servant only 

e e undertakes for his Diligence and Fidelity, and not for the Strength and 
Security of his Defence. 55 


1 Sid. 298. But if A. is employed by B. to Sail from Exgland to the Indies, and 4 


Huy and covenants, that he or his Servants will not thence import any Callicoes, 


Pacey. ; 3 * PE . . . . | 
11 {4 188. &c. and A. retains C. as his Servant in this Voyage, and acquaints him 


2 Keb. 88, with the Covenants; and notwithſtanding, C. falſly and fraudulently 
S. C. brings thence certain Callicces, &c. A. ſhall have an Action againſt C. 


1 Rol. Alr. for though no Action lies by a Maſter for the bare Breach of his Com- 
„ . mand, yet if a Servant does any Thing falſly and fraudulently, to the 
Damage of his Maſter, an Action will lie. | 


(B) Againſt whom ſuch Action lies. 


9 U 6. 53, If the Servant of a Taverner ſells Wine to another which is corrupted, 3 


1 Rol. Abr. an Action upon the Caſe lies againſt the (5) Maſter, though he did not E 
95. S. C. (c) command the Servant to ſell it to any particular Perſon. 


(b) But no | „ | 2 
Action lies againſt the Servant. 1 Rol. Abr. 95. So if an Attorney in an Action of Debt knows of, and 


was a Witneſs to a Releaſe of the Debt made before the Action brought for it, yet no Action lies 
againſt the Attorney, for he ated only as Servant, and in the Way of his Calling. 1 Med. 209. pr _ 
Curiam. (c) If a Servant ſells an unſound Horſe, or other Merchandize in a Fair, no Action lies 
againſt the Maſter, unleſs he commanded him to ſell to a particular Perſon. 9 Hen. 6. 53. 1 Rol. 


Air. 95. S. C. Fitz. Action ſur le Caſe 8. C. Pep. 143. S. C. cited, 2 Fel. Rep. 6. S. C. cited. But if by 


the Command and Covin of the Maſter he ſells ro a particular Perſon, an A&tion lies againſt the 
Maſter, for it is then his own Sale. 9 H. 6. 53. Fitz. Action ſur le Caſe 5. S. C. 1 Rol. Abr. 95 
Bridg. 128. S. C. cited; | Bos 3 38 


V.t C0, 2, So if a Goldſmith makes Plate, wherein he mingles Droſs, ſo that it; ; 
471, not according to the Standard, and by his Servant ſells it; an Action lies 
2 N. Rep. 28. againſt the Maſter, becauſe it fails in the Price in Silver. — 


2 | | | But 


"ted, - 


not 


„ and 5 


n lies 
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Actions on the Cale. 47. 


Bur if A. being poſſeſt of certain artificial and counterfeit Jewels, of _ 
the Value of 168 J. and knowing them to be ſuch, delivers them to B. 3 
his Servant, commanding him to tranſport the ſaid Jewels unto Barbary, Ila, adjudg- 
and them to fell to the King of Barbary, or ſuch other Perſon as would ed. 
buy them, but gives B. no Charge to conceal their being counterfeit ; 2 Kol. Kep. 5, 
and thereupon B. goes into Barbary, and knowing theſe Jewels to be ee. CG. 
counterfeit, ſhews them to C. for good and true Jewels, and affirming to Po. 143. 
C. that they were worth 810 J. deſires C. to ſell them to the ſaid King for S. C. adjudg- 
810 J. which Money C. pays B. and B. thereupon immediately returns to 4 _ 

| f | Cro. Fac. 469. 
England, and pays the 810 J. to A. his Maſter; and after the Jewels be- 5 C 454 
ing diſcovered to be counterfeit, C. is impriſoned by the ſaid King, till there aid 
he repays the 810 J out of his own Effects; of all which Matter C. gives the Court in- 
Notice to A. and demands Satisfaction, Cc. yet no Action lies againſt A. 3 Ky 
for Jewels are in themſelves of an uncertain Value, and B. was not by A. PRE OG 


| Plaintiff, 
particularly directed to C. and all that was done guoad C. was the volun- principally 


tary Act of the Servant, for which the Maſter is not bound to anſwer. becaule 4. 


| did not or- 
der B. to conceal their being counterfeit. 


In an Action on the Caſe for a Deceit, the Plaintiff ſet forth that he 1 Salk. 289. 
bought ſeveral Parcels of Silk for —— Silk, whereas it was another Tuled by % 


kind of Silk; and that the Defendant well knowing this Deceit, 8 


; ing! 1 4 at N. Prius 
them to him for ——— Silk; on Trial, upon Not guilty, it appeared bur 155 this a 


that there was no actual Deceit in the Defendant, who was the Merchant; vide Title 


but that it was in his Factor beyond Sea: And the Doubt was, If Merchant and 


this Deceit could charge the Merchant? And Holt, Ch. Juſt. was of O- TO 


pinion, That the Merchant was anſwerable for the Deceit of his Factor, 
though not Criminaliter yet Civiliter, for ſeeing ſome Body muſt be a 


Loſer by this Deceit, it was more reaſonable that he, that employs and 


puts a Truſt and Confidence in the Decciver, ſhould be a Loſer, than 
a Stranger; and upon this Opinion the Plaintiff had a Verdict. 

If A. brings Caſe againſt the Maſter of a Stage-Coach, on the Cuſtom 1 Salk. 282. 
of the Realm, for a Trunk loſt by his Negligence, c. and on Evidence ruled by Hol 


it appears, that the Trunk was delivered to the Servant who drove the ** Vit Prins, 


th a l E IFTV 4 th 
Coach, who promiſed to take Care of it, and that the Trunk was loſt et en 


out of his Poſſeſſion; the Action does not lie againſt the Maſter, for a ſuit. 


Stage-Coachman is not within the Cuſtom as a (a) Carrier is, unleſs he (a) That ifa 


i 
9 A . 


though Money be given the Driver, yet that is a Gratuity, and cannot 


take à diſtinct Price for the Carriage of Goods as well as Perſons; and eee LF 
Te- 


; AD ceives Goods, 
bring the Maſter within the Cuſtom ; for no Maſter is chargeable with the Carrier? 


the Acts of his Servant, but when he acts in Execution of the Autho- ſhall be li- 

rity given by his Maſter, and then the Act of the Servant is the Act of able. Cm. 

the. Maſter. | | OE | tang Vinice W; 
If two are conſtituted Poſt-maſters General, by Letters Patents, pur- Fe £4 

ſuant to the Statute 12 Car. 2. cap. 35. and in the Patent there is a Power Fe hy a 

to make Deputies, and appoint Servants at their Will and Pleaſure, and Robert Cotton 

to take Security of them in the Name and Uſe of the King, and that and Sir Tho- 

they the Poſt-maſters General ſhould obey ſuch Orders, as from Time . * 

to Time ſhould come from the King; and as to the Revenue, ſhould 

obey the Orders of the Treaſury, and it is farther granted to them, that 

they ſhould not be chargeable for theit Officers, but only for their own 

voluntary Faults and Misbehaviours, and this is granted with a Fee of 


1500 J. per Annum. and A. having Exchequer-Bills, incloſes them in a 
Letter directed to B. at //orceſter, and delivers it at the Poſt-Office at 


London, into the Hands of J. S. who was appointed by the Poſt-maſter 

General to receive Letters, and had a Salary. By three Judges againſt () de Garth. 

Llolt, Ch. Juſt. the Poſt-maſters General are (Y) not liable. 48 7 Ge. 
| | with the Ar- 


- evments Pro and Con at large; and 1 Salk. 17, 18. Holt's Regſons, who held alſo, That F. $. was 
: chargeable, but not as an Officer, but as a Wrong-doer. bee | 


it 


1 Noll. Abr. 


48 Aaions on the Caſe. 


Allen z. If one ſlanders my Title, whereby Jam vrongfully diſturbed in my 
Per Hale. poſſeſſion, though I have a Remedy againſt the Treſpaſſer, yet I may 
have an Action againſt him that cauſed the Diſturbance, 

If I deliver my Horſe to a Smith to ſhoe, and he delivers him to an- 
90 other Smith, who pricks him, I may have an Action on the Caſe againſt 
So if 1 de- him, though I did not deliver the Horſe to him. 
liver Goods | 


to A. who delivers them to B. to keep to the Uſe of A. and B. waſtes them, I may have an Addlior 
upon the Caſe againſt B. though I did not deliver them to him. 1 Hol. Abr. 90. 


— 


(C) Foꝛ what Jnjuries an Action on the Caſe 
will lie; and herein of thoſe Caſes wherein 
a Man may be ſaid to ſuffer Damnum abſque 


injuria. . 


Under this Diviſion ſeveral Caſes may be comprehended ; but as ſe- 
veral of them fall under others, I ſhall here only obſerve, that though in 
ſome Caſes an Injury happens to a Man in his Property, by the Neglect 
of another; yet if by Law he was not obliged to be more careful, no 
Le. 23% Action will lie. . | , , 1 
e. Pink As if a Man finds Butter, and by his negligent Keeping it putrifies, 
TE yet no Action will lie. | | | - 8 | 
Cro. Eliz.219. Or if a Man finds Garments, and by negligent Keeping they are 
y Moth-eaten, no Action lies. 8 C tn je | 
Cro. Eliz.219 So if a Man finds Goods, and loſes them again; or if he finds a 
2 Bulſt. 21. Horſe, and gives him no Suſtenance, no Action lies; for in theſe Caſes 
8 2 the Law has laid no Duty on the Finder; for it would be too rigorous 

to oblige him to be charitable in Bchalf of a careleſs Owner. 1 
Bl. Abr. 5. But if he makes Gain and Advantage of the Thing he finds; as if he 
1 Le. 224. rides a Horſe, or if he abuſes them; as by putting Paper into Water, 


Cro. Elis. a 19, or if he kills Sheep, Oc. he ſhall anſwer for them. 
Goulſ. 155. | | 
Stile 261. 1 Bulſt. 38. 


2 Lev. 196, If A. hires B. to carry a Load of Timber from one Town to another 
5 and to be unloaded there, at ſuch a Place as A. ſhould appoint, and B. gives 
1 Vent. 310. Notice to A. that he will bring it ſuch a Day, and requeſts him to ap- 
S. C. point a Place where he ſhall lay it, and he brings it accordingly, but 
3 Keb. 766. A. will not appoint any Place where it ſhall be laid, ſo that the Horſes 
§. Fs * of B. are kept ſo long in the Cart, that being hot they catch cold and 
Jig” die, yet B. ſhall have no Action againſt A. for he might have taken his 
Horſes out of the Cart and walked them, or put them in a Stable, or 
if A. would not have appointed a Place, as ſoon as he came there, he 
might have unloaded in any convenient Place, ſo that the Injury the 

Horſes received was through his own Default. | 
(a) Damrum If it be Damnum abſque injuria, no Action on the Caſe lies (a) as if 
aiſque inju- a School be ſet up in the ſame Town where an ancient School has been 
ria, or vice Time out of Mind, by which the old School receives Damage, yet noAction 
1 bear upon the Caſe lies, becauſe it is lawful for a Man to teach where he 


an Action. pleaſes; and this is for the Eaſe of the People. 
6 Mod. 46. | | 


fer Gorld, Juſtice. 11 H. 4. 47. 22 H. 6. 14. b. Fitz. Aclien ſur le Caſe, 28. S. C. Bro. 42. S. C. Ney 184. 
F. C. cited. 1 Rol. Abr. 10). S. C. 1 Mod. 69. S. P. per Twiſden Arguendo. | 


11 H 4. 47. So if I retain a Maſter in my Houſe to inſtru my Children, though 


1 5 5 ne this be to the Damage of the common Maſter, yet no Action lies. 
2” 85 -%'9 | | | 


2 | So 


Caſe as reported by Raymond, otherwiſe than from what Tw:/den ſaid. 5. C. ann 
0 that the Judgment was ſet aſide before the Action brought. ſe D adjourn. 


Actions on the Cate. e 


— — 


So if I have a Mill, oy my Neighbour builds another Mill upon 113 1 Nel, Abr. 
own Ground, per quod the Profit of my Mill is diminiſhed, yet no Action wh . 
lies againſt him; for every one (a) may lawfully erect a Mill on his 2. 2, 


Brownl. 57. 
own Ground. Noy 184. 


| | ; (a) But if I 
have had a Mill by Preſcription in my own Land, if another erects a new Mill upon his own Land, 
if this draws away the Stream from my Mill, or ſtops it, or makes too great a Ganley of Water 
run to my Mill, by which 1 receive Damage, ſo that my Mill cannot grind as much as it was uſed 


to do, I ſhall have an Action on the Caſe againſt him. 22 H. 6. 14. Dyer 248. 1 Rol. Abr. 107. 


If a Man hath a Houſe upon his own Ground, by Preſcription ; vet % #6; 4.6 
if I build a Houſe upon my own Ground next adjoining, no Action lies 1 Rol. Abr. 
againſt me. 1 5 45 


1 | | | ut if I had 
a Houſe by Preſcription upon my Ground, another cannot ere a Houſe, upon his own Ground, ſs 


near to it that he ſtops the Light of my Honſe. 22 H. 6. 15. 9 Co. 59. Bland's Caſe, 1 Bulſt. 115. 
Hut. 136. I Rol. Abr. IO7. 2 Rol. Abr. 140. 2 Leon. LED | Re 


If I have 100 Acres of Paſture in a Town, and before this Time no. 22 H. 6. 14. 
Man bath ever had any Paſture within the ſame Town, and thoſe of Ny, 154. 
the Town have uſed to agiſt their Cattle in my Paſture, and another, bing TT, 
that has Freehold within the Town, converts his Arable Land into Pa- 

ſture, ſo that thoſe of the Town agiſt their Cattle there, per quod this is 

a Damage to me, yet I cannot have any Remedy againſt him; for it is 


lawful for him to make the beſt Advantage he can of his own Land. 


At what Time the Right of Action ſhall 
be ſaid to have accrued. ” 


If A. ſells Sheep to B. affirming them to be his own, whereas they 1 Rel. 46, 


o 


belong to C. B. may have an Action againſt A. for this Deceit, before 98. 


C. hath ſeiſed the Sheep or interrupted him; becauſe they are Things Cre. Fac. 474. 


Tranſitory, and therefore the Action lies before Interruption ; for if he & © 
ſhould ſtay till C. interrupted him, he may be dead before, or other 


Diſadvantage may happen. 


If A. recovers in Debt againſt B. and thereupon a Capias ad Satisfa- Cr. Eliz 53. 
ciendum is directed to C. the Sheriff of N. to take B. in Execution, *4judged. 
which is accordingly done, and after B. reſcues himſelf, per quod C. 4. 3 * 
becomes liable to anſwer for the Debt, now C. may have an Action e 
againſt B. before A. ſues C. for the Reſcue and Eſcape was a Wrong 
to C. and he is always chargeable to A. for it; and if C. muſt ſtay till 
ſued by A. B. may die in the Interim, or fly his Country. 

A. brings an Action againſt B. in which C. is Attorney for A. and af- 
ter Verdict for A. C. enters Judgment before the Rules (according to %%%. 194. 


. | a E: 
the Courſe of the Court) are out, per quod B. is prevented from mo- 2 and 
ving in Arreſt of Judgment, and whether B. may have an Action 2 Keb. 688. 


againſt C was doubted ; and Twi/den thought it hard the Attorney ſhould S. C. ad- 


be ſued after the Judgment is ſet aſide; but note, it does not appear in the _ 116 


* 


it appcar- 


» | | | ing th 
= Judgment was ſet aſide before B. brought his Action. An lair 

Attorney, for entring Judgment againſt the Defendant, when 
and yet it appears the Judgment was ſet aſide before the Altion brought. 


Action brought againſt the Plaintiff's 
the Court ordered a Non Profs. Hut.1 25: 
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oh wat averred that he ſold them, knowing them to be the Goods of a Stran- 


per Holt, Ch 


50 : ; Actions on the Caſe. 


If a Man Forges a Bond in my Name, it is poſſible I may be dam- 
Hob. 267. * | 1 * . . , » . . ſt 1 | | b . 
5 Md. 46. nified by it, but till it be put in Suit againſt me I cannot bring an 
S. C. eited, Action againſt the Forger. 
where by the RN F eee MN 
Plaintiff s own ſhewing he had no Right of Action at the Time of bringing it. Vide Carth. 113. and 
Title Error, | 110 „ 49A £- 55 


C) Of Actions on the Caſe kor Fraud and 


4 


Deceit in Contracts on an expꝛels oz implied 


Warranty, 
1. On an implied Warranty in Law. 


If there be a Communication between A and B. for the buying of 


1 Nel. Ab. certain Sheep, and thereupon B. the Vendor (a) fays they are his own 


9% „ „„ Sheep, when in Truth they are the Sheep of another; but thereupon 
8 W buys them of B. though B. made not any expreſs Warranty of the 


(a) In 3 Sheep, yet an Action upon the Caſe, in Nature of Diſceit, lies againſt B. 
Action for | | | | 5:57 F 
fraudulently Selling to the Plaintiff a Horſe that was not the Defendant's own proper Horſe, the 
Plaintiff muſt prove that the Defendant knew him not to be his own Horſe. Allen 91. 1 Keb. 523. 
but Quære; & wide Carib. 90 and 1 Salk. 210. that the having Poſſeſſion of any Perſcnal Chattel, and 
affirming it to be his, amounts to a Warranty; and an Action lies on the Affirmation. Per Hott Ch. 


1 Rel. Abr. So if the Vendor affirms that the Goods are the Goods of a Stranger, 
91. his Friend, and that he had an Authority from him to ſell them to him, 


and thereupon B. buys them, when in Truth they are the Goods of 


another, yet if he ſold them fraudulently and falſly, upon this Pretence 
of Authority, though he did not (a) warrant them, and though it is not 


"Hole, Ch: ger, yet B. ſhall have an Action upon the Caſe for this Diſceit. 
Juſt. that 1 | CT 


the Seller is out of Poſſeſſion, there is room to Queſtion his Title . and Caveat Emptor in ſuch a g 


Caſe to have either an expreſs Warranty or a good Title. 


1 Ret. A,. In an A#ion upon the Caſe by A. againſt B. if the Plaintiff declares 


91. that the Defendant craftily intending, c. and offering to ſell a Gelding 
* 310. to the Plaintiff affirmed that he brought up that Gelding from a Colt, and 
1 Keb. 523, that the ſaid Gelding was then his own, which the Plaintiff believing, 
S. C. cired. afterwards, that is to ſay, upon the ſame Day and Year, and at the 


Place aforeſaid, did buy the ſaid Gelding, &c. the Action lies upon this 


Declaration, though there was no Warranty upon the Sale; for this was 


an apparent Deceit contrary to his own Knowledge ; and though it is not 
averred that he ſold him at the ſame Time, when he affirmed he bred 
him up of a Colt, but that he poſiea the ſame Day and Place bought 
him, giving Credit thereunto, this ſhall be intended immediately after 
tire ſpeaking of the Words; for all the Words could not be ſpoke to- 
gether. | . 


Cartb. * So in Caſe in which the Plaintiff declared that there being: a Colloquium 


' Croſſe and between him and the Defendant, concerning the buying and ſelling of 


Gardner. two Oxen which the Defendant then had in his Poſſeſſion, that he (the 
3 Med: 261. Defendant) adtunc & ibidem falſo & malitioſe affirmabat, that theſe Oxen 


3 142. Were his, to which he giving Credit bought them of the Defendant for 
5 ſo much Money, when in Truth the ſaid Oxen were the proper Goods 
1 Show. 68. of J. S. and that he the ſaid J. S. paſtea, E5c. lawfully recovered the 
S. C. ſald Oxen from the Plaintiff, Oc. and it was held after Verdict, that 
the Action lay on the bare Affirmation, without an expreſs Warranty; 

1 nn | eee 
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and though objected that it was not ſet forth that he (2) ſcrens that the (4) Falſo & 


Oxen were the Oxen of J. S. nor that he did it deceptive. fraudulente- 

| | | | vendidit, &c. 
after Verdict, imports that it was ſcienter, and ſupplies the Want thereof. Stile 310. 5 Xeb. $03. 
vide 1 Keb. 309. — So ſciens, &c. implies that it was fraudulenter. 1 Sid. 146.——So where the Pluin- 
tiff declares quod improvide Pf incaute, abſque conſtderatione ixebtitudimis loci, he drove his Horſes aver the 
Plaintiff ; though not ſaid ſciens that they were unruly. 2 Lev. 172. | | 


So where the Plaintiff declared that the Defendant being poſſeſſed of a Salk. 210. 
certain Lottery-Ticket, ſold it to him, affirming it to be his own, whereas een 9 8 
in Truth it was not his but another's; Defendant pleaded he bought it for ſelnung | 
bona fide, and ſo ſold it: On Demurrer, Holt, Ch. Juſt. held, where one ha- falſe Pills of 
ving the Poſſeſſion of any Perſonal Chattel ſells it, the bare Affirming Credit. 
it to be his amounts to a, Warranty, and an Action lies on the Affir- *#* 775 
mation; for his having Poſſeſſion is a Colour of Title, and perhaps no 8 208 925 
other Title can be made out, aliter where the Seller is out of Poſſeſſion, EEE, 
for there may be room to 8 the Seller's Title, and Caveat Emp- 
tor in ſuch Caſe to have either an Expreſs Warranty or a good Title; 
ſo it is in the Caſe of Lands, whether the Seller be in or out of Pofleſ- 
ſion ; for the Seller cannot have them without a Title, and the Buyer is 
at his Peril to ſee it. 


\ If the Plaintiff declares, 'That whereas Queen Flizabeth was ſeiſed in Cr. Fac.196. 

Fee of the Advowſon of the Vicarage of S. whereto the Tithes in S. Rolevel and 

i did belong, and that the Defendant upon the Ninth of Fane, did af- VHaugban. 

firm himſelf to be lawful Incumbent thereof, and that he had Right to 2 __ 
the Tithes from the Death of F. N. and after upon the Sixteenth of 

_ Ei be the Plaintiff having a Communication with the Defendant about 

his buying of the Defendant the ſaid Tithes till Michaelmas following, 

f the Defendant ad tunc ſciens that he had no Right thereto (the Defen- 

e dant not having being inſtituted, Ec.) yet falſo & deceptive ſold them to 

the Plaintiff for 30 l. and alledges in facto, that 7. N was after preſen- 

\ ted, Sc. and took the Tithes, Ec. the Action does not lie; for there 


was no Warranty that the Plaintiff ſhould enjoy them, and this Affirma- 
tion alſo was in Time precedent to the Sale. ” 
a So if the Plaintiff declares that upon a Communication between the Ile 20, _ 
Plaintiff and the Defendant, for the Purchaſe of a certain Term for Harvey and 
Years, which the Defendant then had in certain Lands, the Defendant g. 


es aſſeruit to the Plaintiff, that the ſaid Term was worth 1501. to be ſold ; 
ng to which the ſaid Plaintiff fidem adhibens did give the Defendant 1507. 
nd for the ſame ; and that after the Plaintiff, offering the ſaid Term to Sale, 


18 could not get fo much for the ſame, the Action does not lie; for here 


he woas only a naked Affirmation of the Defendant, that the Term was worth 

his fo much; and it was the Plaintiff's Folly to believe him. 5 5 | 
vas But if on a Treaty for the Purchaſe of a Houſe, the Defendant af. 1 S. 2 11. 
not firms the Rent to be 301. per Ann. whereas in Truth it is but 207. and Riſney and 
ed thereby the Plaintiff is induced to give ſo much more than the Houſe Seh. 

ght s worth, the Action (5) lies; for the Value of the Rent is Matter 


that lies in the private Knowledge of the Landlord and Tenant; and if ON 1928 

they affirm the Rent to be more than it is, the Purchaſer is cheated, and 1 $14. 146. 

(oc) ought to have a Remedy for it. = I Reb. 519, 

1 „ 0 . 2 | 51S, 522. 
S. P. reſolved; (c) But if 4. poſſeſſed of a Term for Years, offers to ſell it to B. and ſays that a 

Stranger would have given him 20 J. for this Term, by which Means B. buys it, though in Truth 
274. was never offered 20 l. no Action on the Cafe lies, though B. is hereby deceived in the Value. 
Fel. Abr. 91, 101. 1 Sid. 146. . P. 5 „ 


—— 


5 


— 
* — — — 


2. Where Caſe will lie foꝛ a Fraud on an erp:cſs 
CUarranty. | 


Cro. Fac. 4. If A. being a Goldſmith, and having Skill in Jewels and Precious 
Adjudged Stones, hath a Stone which he affirms to be a Bezoar-Stone, and ſells 
between 4 it to B. for 1007. bi revera it was no Bezoar-Stone, no Action lies 
henden anc againſt A. for every one in ſelling bis Wares will affirm that his Wares 
Lotus, upon | EY ; : , 

@ Writ of are good, or that the Horſe which he ſells is found ; and yet if he does 
Error in 5 75 not warrant them ſo, if falſe, no Action, lies. 1 VVV 
Scacc', an 5 . 3 „ 

the firſt Judgment reverſed accordingly by all the Juſtices and Barons, cont. Anderſon. Vide Dyer 75. in 
Margin, §. C eited, as adjudged in B. R. and they ſaid that the Opinion of Popham was, That if I have 
gry Commodity (be it Victuals, Oc.) that is corrupt, and knowing it to be ſo, ſell it for good, and 
affirm it to be fo, an Aktion lies for this Deceit ; but though it be corrupted, if I know it not, tho' 
Y affirm it to be good, yet no Action lies, unleſs I warrant it to be ſo. Cro. Fac. 469. S. C. cited as 
adjudged in B. R. 2 Rol. Rep. 5. S. C. cued, and ſaid that the Judgment was reverſed, becauſe it wag 
not pleaded that he knew it to be falſe at the Time of the Sale. Vide poſtea Letter (F) where vie- 
tuallers, c. acting contrary to the Duty of their Calling, ſhall be charged, and Heads of Inu 
keepers and Carriers, & e. er LY . 


11 F. 6 8. But if a Man (a) ſells a Tun of Wine, and warrants it to be ſound 


F. N. B. 94. and not corrupted, if it be corrupted an Action upon the Caſe (L) lies. 
F. P. | : 


Poph. 143. S. P. cited 1 Rol. A. ſells Sheep, and warrants that they are fd at et aa” | 
nue ſo tor a Year afier, this is good, and ſhall bind him. Vide 1 Danp. Abr. 188. 96. (a) This Action 


lies, though he hath not paid for it; for the other may have Debt for his Money. Bro. 


. TR Guarrant 
(4) In Caſe the Plaintiff declared upon a Promiſe to deliver to him ten Pots of good a. 


and mer- 


chandilable Pot- Aſhes, and that the Defendant had delivered ten Pots not merchandiſable, but mix'd _ 


Vith Dirt, Ec. Further that the Defendant vendidit to the Plaintiff ten other Pots of Aſhes, ar- 
rantixando, &c. that they were good and merehandiſable, but had delivered them bad, and not mer- 

chandiſable, knowing them to be naught; on Demurrer, that Matters of Fraud and Contract could 

not be joined, the Court inelined for the Plaintiff. 1. Vent. 365. adjornatur. Note; It ſeems now ſet- 


tied, that an Action for a Fraud on the Sale of Goods, and on a Warranty of the ſame Goods may 


be joined. Vide Title Actions in General. i 


cy ix 6 $0 ( if a Man ſells a Horſe, and (4) warrants him to he Sound of 
"Il his Wind and Limbs, if he be not, an Action upon the Caſe lies. 
1 Hol. Abr. wm OR N 


96. F. C. (d) But without ſuch Warranty no Action lies. 20 H. 6. 35. F. N. B. 94. S. P. Bic. : 


127. 8. P. 1 Rol. Abr. 90. S. P. : 


1 Rol. Abr. If a Man, knowing his Horſe to be Lame and Foundred, offers him 2 


_ g to me to buy, and warrants him to be ſound, Sc. relying upon which 
(e) But 
Quere, for 


ral Rule rion upon the Caſe lies thereupon. 
that the- Z 


Warranty muſt be made at the Time of the Sale. Vide Cro. Fac. 4. 196, 197, 630, wt 3 NY 4 : 


made after; per Bridg. 127. Godb. 31. vide 1 Salk. 211. 


1 Rol. br. If A. ſells a Horſe to B. and warrants him to be Sound of Wind - - 
79. adjudg . and Limb, and Clean of Legs, whereas he well knows that he is Shoul- To 
11 * der-pitch'd, and has Splints upon his Legs, an Action lies againſt him © 


adjudged. upon this Warranty; (e) for theſe Imperfections are not ſubject to the 


(f) Bur View of an unskilful Perſon otherwiſe. 
| are O : . | | : | | {2 
the Warranty of a Horſe that is blind, 2 Rol. Rep. 5. Bridg. 128. Diverſity where he has no Eye, 
and where a counterfeit falſe and bright Eye; and vide Cro. Fac. 387. 3 Bulſt. 95. 3 Keb. 101 
Bro. Deceit 29. F'tz. Deceit 23. „ | ; 


a The Plaintiff declared that the Defendant ſold him a Horſe ſuch a + 


| 2 „Day and Place, & adtunc & ibidem warrautigavit equiim prædidtꝰ to be 
1% J. 


I buy him, by which I am deceived, (e) though the Warranty here 
iTis a gene- was before the Sale, yet becauſe this was the Cauſe of the Sale, an Ace- 


. 
3138 


ſound Wind and Limb, whereupon he paid his Money, and avers the 


Profit of the ſaid Mine, impo 
+ 17 diſturbs all Comers, threatning to mayhem and vex them with Suits, 
1 they bought any Stones, ſo that ſome deſiſt from working, and others 


® the Profit of his Mine is thereby impaired. 


155 Actions on the Caſe. 3 


— 


Horſe had but one Eye, Sc. on Plea Non warrantizavit, the Plaintiff 
had a Verdict; and it was objected in Arreſt of Judgment, 1. That 
the Want of an Eye is a viſible Thing, whereas the Warranty extends 
only to ſecret Infirmities; but to this it was anſwered, and reſolved by 
the Court that this might be ſo, and muſt be found to be ſo, ſince the 
Jury have found that the Defendant did warrant. 2. As the Warranty 
is here ſet forth, it might be at a Time after the Sale, whercas it ouglit 
to be Part of the very Contract; and therefore it is always alledged _ 
'  qwarrantizando vendidit ; ſed non allocatur; for the Payment was afterwards, 
and it was that compleated the Bargain, which was imperfect without 
It. | | 


(F) Of Actions on the Caſe foꝛ Jnjuries to a 
Pan's Perſon, Pzoperty, Right oz Pꝛivi⸗ 
| lege, 15 | | Pe. 


| If A. rides an unruly Horſe in Lincolw's-Inn-Fields, (being a Place! Ea 
much frequented by the King's Subjects, and unfit for ſuch Purpoſe); Py 63. 
to break and tame him, and the Horſe breaks from A. and runs overs. C. and 
B. and grievouſly hurts him, Oc. B. ſhall have an Action againſt A. for ſeveral Caſes 
though the Miſchief was done againſt the Will of A. yet ſince it was 3 — 
his Fault to bring a wild Horſe into ſuch a Place, where Miſchief pro- jj. f. 
| 29 | | HO Dught ſor 
bably might enſue, A. muſt anſwer for the Conſequence of ſo ill an Injuries. 
* Act. | | | | | EY done to a 
| : Po; os 2 * Man's Per- 
ſon by wild and ungovernable Animals. Vide 1 Lutw. go. An Action for keeping a mad Bull which 
Sored the Plaintiff, &. 2 Salk. 638. vide. N e „„ 


© Go if « Man lays .Logs of Wood als a Highway, though a Perſon 1 Nel. Abr. 
may with Care ride ſafely by, yet if by Means thereof my Horſe ſtum- S8. and vide 


bles, and thereby I am wounded or hurt, I ſhall have an Action on the 1 25 
Caſe. | N | | Leer (G) 


For an Injury accruing to a Man in his (a) Real Eſtate of Free- „ 
hold or Inheritance, Caſe will lie; as if A. levies a Fine, ſuffers a 1 8 
covery, acknowledges a Judgment, Recognizance, Statute Merchant or (a) If my 
| Staple, in my Name, I may have an Action. Feoffee in 


by | | „ | Truſt for 
me refuſes to execute the Truſt, I have no Remedy but in Chancery ; but if he infeoffs another, 


an Action on the Caſe lies. 1 Rol. Abr. 108. 2 Vent. 27. So if the Of os ee o eee 
and Sale. 1 Sid. 209. 2 Bulſt. 336. 7 e cer refuſes to Inrol a Bargain 


If a Pariſhioner ſets out his Tithes of Hay duly, and requires the 1 Ret. Ab-. 
Parſon to carry them off his Land, but he does not carry them off in a 10. 
convenient Time, per quod his Graſs where the Hay lies is impaired by 2 for k Io 
the 2 lying upon the Graſs, an Alion upon the Caſe lies againſt tlie Tithes, and 
Pat on, | | £ „ for Treſpaſ- 
fes on Land, Title Treſpaſs. 


If a Man that ought to incloſe againſt my Land, does not incloſe, 1 Fol. 4br. 
per quod the Cattle of his Tenants enter into my Land and do Damage 1 
do me, I may have an Action on the Caſe againſt him. | 
If A. being a Maſon, and uſing to fell Stones, is poſſeſſed of a cer- Cre. Jac. 56) 
dam Stone Pit, and B. 2 to diſcredit it and deprive him of the 2 Rol. Rev. | 
es ſo great Threats upon his Workmen, 62. 225 


from buying, Ec. A. ſhall have an Aion upon the Caſe againſt B. for 
If 


—ͤ—ã2ͥ—C — — - 


ER Actions on the Caſe. 


18 tbe If a Man menaces my "Tenants at Will of Life and Nember, per 
01. . * Fx) _— J y = 1 
107, 108. quod they (a) depart from tlieir Tenures, an Action. ht he Caſe lies 

(a) Bur the againſt him, | 

Threatning, | ES 

without their Departure is no Cauſe of Action. 1 Ret. Abr. 108. uhere a Copy holder may have Cay 
againſt his Lord for cutting the Tops of Trees; for not admitting on a Surrender, for not holding 
a Court. Vide Head of Copybold. | | | 


Bur for {his If a Commoner, who hath a Right by Grant or Preſcription, be di. 
dice Heag ſturbed by the Lord or a Stranger, in the Enjoyment thereot, he may 
of Common, have an Adtion on the Caſe. 3 | 

and 1 Danv: 


174. and 4 Ad. 175. 6 Mod, 19. Skin. 214. 1 Lute. 74, 101. 


For this vide If 4, hath a Mill by Preſcription which he hath uſed to repair, and 
Cufiom and at which all the Tenants of the Manor, Time out of Mind, have 
E 4 > ground their Corn and Grain ſpent in the Houſes of the Tenants of the 
and 1 Rol. : | F | g | 

4tr 193, ſaid Manor, if one of the Tenants grinds his Corn elſewhere, A. ſtall have 
1 Paw. Abr. an Aiian on the Caje againſt him. So if A. by his Preſcription has a 
3, 6. and Mill on his own Land, and B. erects a Mill on his own Land, if by 
2 7 this A's Mill receives any Prejudice by having the Water {topped or 
| Skin. 56, 175, drawn away, or having too great a Quantity of Water run on his Mill, 
316, 389, by which it cannot grind as much as it uſed to do, A. ſhall have an Ac- 

tion qu the Caſe againſt him. - | 

Ke lau. 98.h, For Injuries to a Man's Houſe or Habitation, an Actiom on the Caſe | 
F. N. B. 127. will lie ; as if A. hath the upper Room, and B. the under Room, and 


3 A. neglects to cover his upper Room, B. may have an Alion on the 


enforce B. Caſe againſt A. and thereby compel him to cover his upper Room for 
to ſupport the Preſervation of the Timber of the under Room. 


his under | 
Room for the Preſervation of the upper Room of A. Keilw. 98. 


Poph. 46. If the Plaintiff declares that F. S. being ſeiſed of a Meſſuage in Fee, 
33 nn 23 p, 32 Eli. did demiſe to the Plaintiff a Cellar from Week to 
a<qudeed in Weck, Se. and that after, vis. 29 7uly, 32 Eliz. F. S. did demiſe to 
the Court tothe Defendant a Ware-houſe, being right over the ſaid Cellar, to 
of Exchequer, hold from Week to Week, Oc. and that the Plaintiff being poſſeſſed of 
ee ok the Cellar, and the Defendant of the ſaid Ware-houſe, and the Flaintiff 


: Les 93, then having in the ſaid Cellar three Buts of Sack, of the Value of 40/. 
94, 8. C. Sc. the Defendant 30 7, 32 Elix. ſo great a Weight of Goods in 
the ſaid Ware-houſe did place, and thereby did ſo over- burden the Floor 
of the ſaid Ware-houſe, that by Force and Weight of the ſaid Burthen, 
the ſaid Floor, the ſaid 30. Frly broke, and the ſaid Goods did fall upon the 
ſaid Buts, and broke the ſame, Oc. and the Defendant pleads that a 
ſhort 'Time before, the Floor as great Weight as this did ſuſtain, and 
the Warehouſe was let to him to lay in Thirty Tun Weight, and that 
he had placed there but Fourteen Tun; and that what Damage to the 
Plaintiff had happened, was by Reaſon that the Floor at the Time, as 
alſo before the Leaſe to him made, was rotten, and the Wall where- 
upon the Floor lay ſo decayed, that the ſaid Floor broke, c. for Want 
of Reparations before the Leaſe to him made; the Plaintiff ſhall have 
his Judgment; for it is expreſly alledged that the Floor, by the Weight 
of the ſaid Merchandiſe did break, and that is not traverſed but an- 
ſwered argumentatively only, v/z. that it did bear more before, ergo, 
Sc. and though it was ruinous when the Defendant took it, yet if it 
fell by Reaſon of any Weight by the Defendant there placed, he muſt 
anſwer for the Conſequence thereof. — 


= | It 
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Actions on the Cale. 5 55 
It ANY formerly held, That if a Fire broke out accidentally in a Man's tor the _ 
>, Houſe, and raged to that Degree as to burn his Neighbour's, that he Caſes on this 
in whoſe Houſe the Fire firſt happened, was liable to an Action on the 1 * 
Caſe on the general Cuſtom of the Realm, Cd quilibet iguem ſuum ſal 10, Kl. and 
vo Sc. | | 55 1 Salk. 13, 
19. Carth. 202, 425, 1 Lutw. 33 


— 


* 


c But now by the 6 Ann. cap. 3 1. it is enacted that no Action, Suit 

cs gr Proceſs whatſoever ſhall be had, maintained or proſecuted againſt any 
ccc Perſon in whoſe Houſe or Chamber any Fire ſhall accidentally begin, 
8 gx any Recompence be made by ſuch Perſon, for any Damage tuf- 
« fered or occaſioned thereby, Ec. provided that nothing contained in 
cc the Act ſhall extend to defeat or make void any Contract or Agrec- 
“ ment made between Landlord and Tenant. . | 
If the Plaintiff declares that he was and yet is poſſeſſed of a Leaſe co. Car. 18; 
for ſeveral Years adtunc G adbic voutir of and in a Houſe, and that 1 7oves 124+ 
he demiſed the ſame to the Defendant for ſix Months, and that after the <P ul wa 
ſix Months expired, the Defendant being permitted to occupy the ſaid OW. 
Houſe for two Months longer, pulled down the Windows, Ec. this Ac- 

tion does well lie, in regard that the Plaintiff is chargeable over in an 
|, Action of Faſfte. EE | Pre a, 

7 If a Man hath an ancient Houſe, and another builds a Houſe ſo near , ©, 3 
his that his Windows are darkned, he may have an (a) Action on the Vide for this 
Caſe againſt him, | : Title Na- 


cc 


3 
* 


. | 


+ | 5 * ſance, and 
1 Danv. 203. Carth, 454. Comb. 480. 6 Mod. 116, 313. (a) So if a Man builds a Houle ſo near 
he mine as to cauſe the Rain to fall upon my Houſe, 1 Rol. Abr. 107. 2 Leon. 93. S. P. Ce 
or 5 . V OS | : | 
As to the Torts and Injuries affecting a Man's Perſonal Property, and 
for which an Action on the Caſe is the proper Remedy, they are ſo many 
and fo various in their Kinds, that they cannot well be laid together, I 
tuhall but ſet down ſome of them here, and ſuch as may govern in like 
ez 5 Caſes. 2 7 ; | 42 | : f ö Hows t 
o If a Man razes the Name of the Obligor out of an Obligation, and, E 
0 52 2 | | . . Ole 7. | 
: in the room thereof puts in the Name of J. S. and after ſues him upon 100. 
by” this Obligation, J. S. may have an Action on the Caſe. For cheating 
= RE: „ Vith Dice 
ick vide Cro. Eliz. 90. Co. Ent. 8. F. N. B. 95. Moor 776. For keeping a Dog, knowing him to be ac- 
ol. cuſtomed to bite Sheep. 1 Danv. Abr. 19. For uſing the ſame Mark which the Plaintiff hath uſed 
4 LEY 5 to ſet to his Clothes. Popb. 144. Cro. Fac. 471. 2 Rol. Rep. 28. e 
oor 


on. If A. takes my Cattle and drives them into B.'s Cloſe, where they do 1 Rel. Abr. 

2 B. ſuch a Prejudice as ſubjects me to B.'s Action, I may have an Adioj loo. 
on the Caſe againſt A. | „ 8 Lane 67. 

If a Man lend or hire another's Horſe, and for want of ſafe keeping Cr. Eliz.7 77, 

== the Horſe dies, the Owner may have an Action on the Caſe to repair the 784. 

Damage ſuſtained by the Negligence of the Borrower. So if a Man 5 N 

9 _ lend another Sheep to Tath his Land, and by the Negligence of the as Y 

= Borrower they are drowned. So if a Man lends another a Horſe, who Godb. 12. _ 

> puts him into a ruinous Stable, that tumbles in upon him and kills him, Pocf. & Stud. 

= or if he over-rides a Horſe lent or hired to him, in all theſe Caſes an we g 

Action will lie; but if the Stable had fallen by a violent Tempeſt, or the — 

= Horſe died of any Diſeaſe, then had the Hirer or Borrower been ex- _ 

"0 5 cuſed. | ” 

0 If 4. obtains a Judgment in Debt againſt B. as Executor to his Gedb. 28 5. 

Father, and thereupon A. takes out a Feri facias, but before the She- 2 Rol Rep. 

6 = can execute it B. ſecrete & fraudulenter ſells, removes and diſpoſes 312. a 

== © all the Teſtator's Goods, ſo that the Sheriff is forced to return 11a Mel. 236. 

Wo bona, Gc. an Action upon the Caſe lies againſt B. for the Sheriff could 

—_ | not 


7 


Actions on the Caſe. 


Carth. 3, 4. 


2» 


not return a Devaſtavit; and if this Action does not lie, the Party is 
without Remedy. 


If A. declares that he had obtained Judgment againſt F. S. for 100 J. 


Smith and and that 100 J. more was due to him for Rent arrear, that he intending 


Tonſtall, ad- 
judged on 


to take out Execution, and alſo to bring an Action of Debt for the Rent 


Demurrer in in arrear (the ſaid F. S. being then poſſeſſed of Goods and Chattels ſuf- 
B. R. and af. ficient to diſcharge the Whole) which being very well known to B. (the 


firmed in the 


Houſe of 
Peers. 


Defendant) he, by Covin conſpiring with the (aid F. S. to defeat him of his 
Execution, and of recovering of the Money for Rent arrear, procured 


the ſaid F. S. to confeſs a Judgment for 160 J. (of ſuch a Term) to one 
J. N. ubi revera the ſaid F. S. did not owe any Thing to the ſaid F. N. 
and that he ſued out Execution on this feigned Judgment, by Virtue 
whereof he ſeiſed all the Goods and Chattels of the ſaid 


| 7 5. which he 
eſloined to Places unknown, and converted to his own Uſe, by reaſon 
whereof the Plaintiff loſt his Debt; the Action well lies. | 


Alſo for Injuries done to a Man with reſpect to his Wife, as by having 
Criminal Converſation with her; with reſpect to his Child, as by inticing 


1 Leon. 240. him away, or by inticing away his Servant; or if my Servant without 


Noy 10, 106. 


Kelw. 180. 
2 Lev. 63. 


1 Rol. Abr. 88. 


2 Bulſt. 334. 


1 Rol. Rep. 


Cauſe or Licence departs from my Service, and F. S. knowing him to be 
my Servant, retains him in his Service and ſo keeps him; an Action 


lies. | — 9 5 
So if a Man digs a Ditch in the Highway, into which my Servant falls 

and breaks his Thigh, by which I loſe his Service for a long Time, I ſhall - 

have an Action on the Caſe againſt him (a) for this Loſs of Service. : 


124. io, | 
(4) So for digging a Pit per quod F. S. for whoſe Life I hold Lands, was drowned. 1 Keb. 847. 


it. | 
1 Rol. Abr. a 
106. 


7 H. 4. 44. b. 
Tag 6. 45. b. 
[4 


tz. Action 


ſar le Caſe 26. 


| Vide Aſſum- Alſo Actions on the Caſe are proper for Injuries in diſturbing one in the 


Injoyment of any Right or Privilege he is intitled to; as if the Beadle of 
an Hundred ought by Virtue of his Place, to have by Preſcription cer- 
tain Gallons of Beer of every Brewer at a certain Price, if the Brewers _ 
will not ſuffer him to have it accordingly, an Action upon the Caſe _ 
lies. — | „„ 1 — 
If a Man ought to have Toll upon the buying of Cattle in a Market, 
if one buys Cattle and does not pay the Toll, an Action on the Caſe lies 
againſt him. | . 


S. C. Bro. 37. S. C. 1 Rol. Abr. 106. S. C. So if Perſons coming to Market are diſturbed, by which 


1 loſe my Toll, an Action on the Caſe lies. 11 H. 4. 47. b. 1 Rol. Abr. 106. 1 Vent. 26, 28. or if up- 


on a Sale in a Fair a Stranger diſturbs the Lord in taking the Toll, an Action upon the Caſe lies. 


43 E. 3. 30. 
1 Rol. Abr. 
106, 107. 


38 H. 6. 16. | 


So if the 
Lord's Ser- 


vants are diſturbed in collecting his Tithes. 19 R. 2. 52. 1 Rol. Abr. 107. So if a Stranger who ha = = 
no Right, holds a Court in my Manor, and by Diſtreſſes, &c. ſo impoveriſnes my Tenants that they | 
cannot pay their Rents, an Action on the Caſe lies. 13 H. 4. 11. 1 Kol. Abr. 106. _ 


38 H. 6.9.4, If a Man hath the Aſſize of Bread and Beer, Fines, Amerciament, 


1 Rol. Abr. 
106. 


9 H. 6. 45. 1 Rol. Abr. 106. | 


If my Tenants within a certain Seigniory, ought Time out of Mind to 
go free to every Market and Fair, to ſell and buy Goods without Pay- 
ment of Toll, and one takes Toll of my Tenants in his Fair or Market, 
an Action on the Caſe lies againſt him. | =_ 


If a Man diſturbs my Steward in holding my Leet, an Action on the _ 
Cafe lies againſt him. Pe | = 


and other Matters of Frankpledge, by the King's Grant, and he diſtrains 


If in an Action on the Caſe the Plaintiff declares that Q. Eliz. did grant to him the Office of Steward 

of the Manor of D. and that the Defendants eundem the Plaintiff ad exercend' dictum ctficium & vadis, 
ſeoda, commoda & proficua thereto belonging, habere & percipere vi & armis impediverunt, &c. this is 
good Declaration, notwithſtanding the Cauſa Cauſans, viz. the Interruption of the Plaintiff ro exer- 7 
ciſe the Office, is laid to be done /i Armis, for the Cauſa Cauſata, viz. the Loſs of the Fees is the 
Point of the Action. 9 Co. 52. 4 Leon. 243. Hob. 180, Palm, 46. 2 Brownl, 33 2. Cro, Car. 377. 2 Rb E 


Rep. 139, 


45.8 
3 
A 1 VNR: 
; r 
0 5 EILEEN = 
4 
; s ; oo 
- 
- 75 70 
8 45 
[1 * 
"4 * 


Actions on the Caſe. 57 


tor an Amerciament, and a Stranger makes a Reſcue, an Action upon the 
Caſe lies againſt him. 
If the Sheriff of the County, or his Bailiff, executes a Writ in a Fran- 9 Co. 28. 

chiſe or Liberty of one, who by Grant or Preſcription hath the Execu- 1 Fent. 399. 

tion and Return of Writs, an Action on the Caſe lies. Fat 
We are next to inquire for what Wrongs and Injuries committed by © 
Officers and Miniſters of Juſtice, and others, acting contrary to the 
Duty the Law lays on them, with reſpect to their Trades and Callings, 

an Action on the Caſe will lie. And therefore, 


5 5 . Where an Add ion on the Cafe will lie againſt Officers and Mrniſflers 
W of Fuſtice. 


= It ſeems agreed, that (a) no Action on the Caſe lies againſt a Judge 7 Rs b. 
of a Court of Record for a wrong Judgment, and that if it appears to p70 


; : Palm. 243. 

4 have been an (VU) Error of his Judgment, he is lubject to no Proſecution 1/4 1 . 
3 whatſoever. P. C. 192. 
1 5 „ 3 . 2 Hawh. P. 

C. 4. 85. (a) Not againſt a judge of an Inferior Court for taking inſufficient Bail. Hurt. 120. An 
& Adion lies againſt a Judge of the Stannary Court, for refuſing a Plea which by Law he ought to 
a have accepted. 2 Rol. Rep. 498. per Jones Jult. ceteris abſentibus ; but for this vide Title Bills of Ex- 
clcCeptions; (b) but for Corruption they are puniſhable, the Judges in Meſtminſter-Hall, properly by 
Is IÜmpeachment in Parliament. 1 Hab. P. C. 192. Inferior Judges by Information, Attachment, c- 
1 aa for which vide the Heads, alſo the Head of Officers ; and 1 Salk. where per Holt, the Mayor of Here- 


ford, for giving Judgment for his own Leſſee in Ejectment, was laid by the Heels. 


If the Plaintiff declares that he affirmed a Plaint of Debt in the Court 1 Leon. 189. 
of B. againſt C. and thereupon cauſed C. to be arreſted, and that the De- 
he fendant (being the Mayor, Town-Clerk and Gaoler of B.) did conſpire 
rl Ky delay the Plaintiff in his Suit; and in Peril of his ſaid Debt had let C. 
go at large, without taking any Bail; this Action does lie, for the not 


5 raking of Bail is not the Cauſe of the Action, but the Conſpiracy. 

: If the Bailiffs in ancient Demeſne hold Plea after the Record is re-,, „ 
ale ed i , . | . 14 E. 3. 39. 

MY moved in Bank, by which the Tenant loſes his Land; there by Recovery E. N. B. 93. 
_ he may have an Action upon the Caſe againſt him. | Like Point. 
89 | 1 | 1 Rol. Abr. 
lies 92. S. P. Action againſt the Under. Steward of a Court-Baron, for Procceding after a Corpus cum 

Cauſa delivered. 3 Leon. 99. adjudged. Againſt a Clerk that had the Cuſtody of a Record, and ſuf- 
fered it to be altered. Raym. 53. 1 Sid. 77. 1 Keb. 28, 346. Vide 1 Lev. 64. | 
hich NL os 
up- If an Eſcheator returns a falſe Office, contrary to what was found by 4 If. 226. 
het. the Jury, in Prejudice of the Party, an Action upon the Caſe lies againſt 9 , 6, 60- 
bim; for in this he is barely an Officer and not a Judge. . 
44 If my Servant is robbed, and he goes to a Juſtice of Peace and prays 1 Leon. 323. 


5 5 to be examined touching the Robbery, and the Juſtice refuſes to examine 
him, ſo that I am thereby damnified, and caunot proceed againſt the 
Hundred, I ſhall have an Action againſt the Juſtice; for the Examination 
dy him in this Caſe is not as a Judge, but as a particular Miniſter by the 
Act appointed for this Purpoſe. | * Viz. Stat. 
A | ne VE a 27 Eliz.c. 1% 
: But for this vide Title Fuſtices of the Peace. 


(e) If a Sumner of the Eccleſiaſtical Court falſly and maliciouſly colore 1 Rel. Abr. 94. 
ici ſui of a Sumner, to the Intent to ſcandalize J. S. with the Fame Corlige Ms... 
= of Incontinency with A. and to put him to Expence in the Eccleſiaſtical 2% . 
Court, cites J. S. to appear for Incontinency with A. upon which T4305. 
= 2Ppears, and is there charged by the Judge with it, and upon his An- 1 Fores 312. 

ſwer diſcharged, by which he is put to Expence; J. S. may have an Ac- ee HD 
1 tio . | * 2 (c)LikePoint 
don upon the Caſe againſt the Sumner upon ſuch a Declaration, though 


5 ; i in an Action 
& be an Officer of the Eccleſiaſtical Court, in as much as it is alledged againſt 

: | 4 | Churchwar- 
© dens for ſuch a Preſentment. Cro. Car. 285. 1 Fones 305. S. P. 1 Rol. Abr 112. pl. 9. Like Point a- 
= gunlt Churchwardens, 2 Med. 52. Like Point. 1 Vent. 86. 1 Sid. 463. 1 Lev. 92. Like Point adjudged. 
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Hob. 87. So againſt the Surrogate of a Biſhop, who makes a falſe Return as 


58 © Actions on the Caſe. 


ed that he did ic without Froceſs. 
RENE p< (a) If a Miniſter of Juſtice hath a Warrant to () attach (c) the 
FE 5 Goods of another, and can do it and does it not, an Action upon the 


Ch. juſt. Caſe lies againſt him. 
1 32. : : : 
Like Point per Curiam. (b) So if I ſhew F. . to the Sheriff, and give him a Writ to arreſt him, and 


that he cited him falſly and maliciouſly & colore Officii, it ſhall be intend- 


he does not. Cro. Eliz. $73. Per Walmſly. (c) But if upon a Capias Utlagatam before Judgment, the 


Sheriff neglects to extend or ſeize Goods, &c. this is the King's Loſs, and che Party ſhall have no 
Action, though it was objected, the Sheriff extending, &c. would have been a Means to force the 
Defendant to appear; but it was ſaid, That if it had been ſhewn that the Sheriff might have taken 
his Body, Sc. there would have been more reaſon. to ſupport the Action. 1 Vent. 90. | 


For this vide If a Sheriff makes a falſe Return, as if he return a Cepi Corpus and 


Head of She- pgratum habeo, or Languidus, when the Party is at large without Bail, 
'f 88 an Action on the Caſe lies againſt him for the falſe Return; but if he 
tions. had taken Bail, though the Party does not appear at the Return of the 
Writ, yet no Action lies againſt the Sheriff; for by the 23 11. 6. the She- 

riff is obliged to take Bail. 85 | | 


TY 3 oO If the Sheriff rerurns the Tenant ſummoned in a Real Action, where 


1 Rol. Abr. 92. he was not, by which he (4) loſes by Default, an Action lies againſt 
Bur to what him for this. | | : 5 | | 
Actions the | 8 | | - 

Sheriff is liable, vide Head of Sheriff; (d) for the Judgment ſhould ſtand, and the Party is put to his 
Remedy againſt the Sheriff. Moor 349. Bro. Action ſur Caſe 5. Gouldſ. 128. Oy 


I Rol. Rep. 4). If at the Petition of A and the reſt of the Creditors of B. a Commiſ— 


Bur for this ſion upon the Statute againſt Bankrupts is iſſued out againſt B. and there- 
vide Head of 


Bankrurts and upon the Commiſſioners ſit, and offer Interrogatories to C and he refuſes 


Gaoler. to be examined, and by them is thereupon committed to Priſon, and the 


Gaoler ſuffers him to eſcape, A. may have an Action againſt the Gaoler 
for this Eſcape. = | 


1 Rel. Rep, If a Warrant upon a Heri Facias to levy a Debt at the Suit of F. S. be 


78. directed to an Under-Bailiff of a Liberty, and he by Virtue thereof le- 


1 Pol. Abr. 94. vies the Debt, and after conceals the Writ and makes not any Certificate 


eee thereof, an Action on the Caſe lies againſt the Under-Bailiff, becauſe he 
and Bait;f, has done a Perſonal Tort. - h 

Lab 5 So if a Diſtreſs at the Suit of A. iſſues out of the Court of C. directed 
Acjudged to F. S. (who is not the uſual Officer) to diſtrain the Cattle of B. Ec. or 
vpon a Writ that B. ſhould find Pledges to appear the next Court; and thereupon F. &. 
of _ up- diſtrains the Cattle of B. and after re-delivers them to B. without taking 
—_ Jus 8 ſufficient Security, Sc. and B. does not appear, Oc. an Action lies a- 
Cheyney gainſt F. S. notwithſtanding he is no known Officer, but hac vice only. 
Court. If a Sumner of the Eccleſiaſtical Court, upon a Premonition directed 
1 Rll. Abr. 93. to him by the Eccleſiaſtical Court, to warn F. S. to pay certain Coſts 
2 Bulſ. 266. awarded againſt him by the Court, returns to the Court, That he hath 
1 warned the ſaid F. S. by which the ſaid F. S. is excommunicated, where 
1 Rol. Rep. 63, in Truth he never warned him; J. S. may have an Action upon the Caſe 
S. C. adjudg againſt him for this falſe Return, though he be an Eccleſiaſtical Officer; 


7 eons for the Excommunication is a Temporal as well as a Spiritual Diſadvan- 
owle an 


Godfre tage, for during its Continuance he cannot bring an Action, and is liable 
IP to an Excommunicato Capiendo. | 195 


1 Sid 276. If a Feri Facias de bonis Eccleſiaſticis of J. S. be directed to the Biſhop 


1 Keb. 947. of E. and he returns quod nulla habet bona Eccleſiaſtica, which is falſe, an 


8 Action on the Caſe lies againſt the Biſhop for this falſe Return. 
11 Co. 99. 


9 If upon a Mandamus to reſtore J. S. to his Place of a Burgeſs of P. 
8 vel cauſam nobis ſignif. the Mayor, c. return a good Cauſe, the Matter 
„am. So an Of which is falſe, an Action lies for the falſe Return. CLF ED 
Action lies againſt the Mayor and Commonalty of L. for making a falſe Certificate of a Cuſtom: 


| to the Cuſtom of chuſing 
Cnurch-wardens. 3 Lev. 362. Vide Carth. 227. 1 Salk. 428, 430. Vide Title Mandamus. And Note; 


That regularly an Action on the Caſe is the proper Remedy tor all falſe Returns. 


2 | If N 


J ³·Ü0¹ðꝛ¹u¹t . R > N e 1 4 
e N 1 7 . . Ca p 4 
TTT. ĩͤ Is I OSA 7 « p - . * b 4 
NE, PE Sat 3 - Ls 3s 5 25. l - 

1 2 8 et IT G * / . 


APs eh dn RT Te 
Tons 32 oo ne OO ge 
PD VIE CLOS EA We 3 

3 . 8 ; 


EF 


N 
LE bg 
NN 4 
453 4 

, Wk #8 
e 08 R « 

A N 

ä o 


3 0 9 


ſtom. 
uſing 
Note; 


3 — Gn R ; EE N 4 , 3 ; . 5 

A BE FEE 777... rd Pe te EL B 5 ; RE SA, 8 ; . . 
nn hart 3 e . c 3G 0 et . x . 8 * 
S . Ws AO ION * 32 _ 5 * * * © 7 1 

( ATT 5 ts N q 4 2 a , . . 


DT _ a 95 
35 LE f | 
Acttons on the Cale. 59 


If the Plaintiff declares, that within the City of Loudon there is an 1 Vert. 25,26, 


ancient Bridge, and that by Cuſtom of the ſaid City two Officers to look 1 F 
| iymer an 


after it, called Bridge-Maſters, by the Citizens at a Common Hall aſſem- g" Gans 
bled have been yearly choſen or continued; and that if one of them with- Sterling, ad- 

in the Year hath died, another for the Remainder of the Year hath al- judged er 

ways been choſen as aforeſaid, and that there are certain Fees and Profits ποτ Curio, 


: R . cont. Vangh. 
belonging to the ſaid Office; and that A. and B. were elected to this and i U. 


Office, that A during his faid Year died, and upon a Hall, by the De- 206. S. C. 
fendant (being then Lord Mayor) called for the Election of a Bridge- upon a Wric 
maſter in the Place of A. then and there the Plaintiff, and one Fe & a8 2 1 
Competitors, ſtood for the ſaid Office; and thereupon a Queſtion did , 


ed per totam 


ariſe, Who had the greater Number of Electors? And the Flaintiff did Curian 
aver his Number to be the greater; and thereupon did requeſt the De- 2 Lev. 50. 
fendant, that according to the Cuſtom they might go to the, Poll, bur 8 


+ 7 0 And there 
the Detendant did refuſe to number the Folls, and made Proclamation the cn. 


that the Electors ſhould depart, and diſcharged the Court, and J. S. was was laid, that 
{worn ; per quod the Plaintiff loſt the Profit of the Place, Ec. this Action if the Elec- 
lies as well for this (a) injurious Prevention of him in obtaining the Of- 275 vere Io 
| 5 TE Wo | | „ „„ dvided; that 
fice, as for an Hindrance of him in the Execution thereof; for qui deſtruit the plurality 
medium deſtruit finem. | could not be 
| „ 3 P/ 
the View, the Mayor ought to grant the Poll, and that the Electors were ſo divided, Sc. And ad- 
judged per Cur prater Vaughan, that the Action lay; though it was not averred that he had been elec- 
ted if the Poll had been granted; for the Mayor did not his Duty, and the per quod he loft the Pro- 
fits of his Place is ſufficient after Verdict. (a) If upon a Writ de Coronatore eligend' the Sheriff will 
not return him Coroner that is choſen by the major Part, an Action lies. 2 Vert. 26. Vide 2 Sid. 168, 
169, &c. 3 Keb. 664, $59. Diverſity between an Office of Government and an Office of Profit. 


A . declares that the King's Writ iſſued and was delivered to the She- 1 Salk 

riff of Bucks, for Election of Members of Parliament in his County; that 21, Ec. 
the Sheriff made out his Precept to the Defendants, being Conſtables of 6 Mad. 45, 
the Borough of Aylesbury, for the Election of two Burgeſſes for that . Ah v. 


hite & ul', 


Borough, which was delivered, and the Burgeſſes duly aſſembled to chuſe, OM . 
Sc. and that the Plaintiff being duly Qualified, Ec. and ready to give three Jeders 
his Voice for L. and M. to be Burgeſſes, Ec. the Defendants knowing contra Helt, 

the Premiſſes, maliciouſly obſtructed him, and would not allow or receive Ch. Juſt. who 


it, and that without his Voice two Burgeſſes were choſen; it was ad- 2 ice 


Judged after a Verdict for the Plaintiff in B. R. by three Judges againſt jury an Ac- 
Holt, Ch. Juſt. That the Action did not lie; their chief Reaſons were, tion lay; that 
That this was a Parliamentary Offence, and properly (C) inquirable this was an 
there; that to determine it here, might occaſion a Claſhing of Juriſdictions: * 
that it did not appear that the Party had ſuffered any Injury; that to as it deprived 
allow of ſuch Actions would create a Multiplicity of Actions, to the great him of the 
Prejudice of Officers: And per Gould, Juſtice, the Officer is a Judge, and breateſt Pri- 


EN i aa | = Ss We vilege a Sub- 
therefore not liable to an Action; and per Powis, Juſtice, he is Quaſi THO has,--.. 


Judge, and therefore has a diſtinguiſhing Power who to admit and who which is that 
= to refuſe. ED of conſent- 
OY - | 3 = VVV TY ing to thoſe 
Laws by which he is to be bound; that the Parliament's having a Juriſdiction is no Objettion, eſpe- 
= cially in this Caſe, where the Grieyance is, that the Party is not repreſented ; that the Officer is 
© neither a Judge, nor Ovaſt a Judge, that the Multiplieity of Actions is no ObjeQtion ; for if a Man 
vill multiply Wrongs, it is but reaſonable that Actions ſhould be multiplied, &%. And vote; The 
= Judgment was reverſed in the Houſe of Lords, according to Holt's Opinion : Trevor, Ch. Juſt. and 
Price and 16 Lords concurred with the Judges of B. R. the reſt of the Judges and 50 Lords concur- 
* 23 red with Holt. (b) Vide Lutw. $8. Fareſl. 1 3 2 Salk. 502, 504, 505. That no Action on the Caſo 
ill lie for a falſe Return of a Member of Parliament; but for this vide Court of Parliament. 
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60 Actions on the Cale. 
2. Where Caje will lie for Torts and Injuries committed by Perſons 
contrary to the Duty of their Trades aud Callings. 


11 8 If a Man (a) delivers Goods to a () common Carrier, to carry them 
Vie for tO a certain Place, if he loſes them an Action upon the Caſe lies againſt 


Title Carrier, him; for by the common Cuſtom of the Realm he ought to carry them 


and Head of ſafely. 


Tyover and 


Converſion. (a) An Action lies againſt a Ferryman that refuſes to carry Paſſengers. Hard. 163. Vid. 


a Special Declaration againſt a Letter-Carrier, for the Non-delivery of a Letter delivered out to 
him at the General Poſt-Office. Rol. Ent. 103. (b) So againſt a Lighterman, Maſter of a Ship, or 
Owners. 1 Rol. Abr. 2. 2 Lev. 69. Hob. 25. That the Undertaking makes him a common Carrier, 
Cro. Fac. 262. 1 Sid. 245. Vide Head of Bailment. So if they are damaged. Palm. 523. So if he be 
robbed of them. 4 Co. 84. 2 Sand. 380. | | 


1 Nel 4. 80 if an Inn-keeper refuſes to entertain a Gueſt, on Pretence that his 
3, 4. Houſe is already full, an Action on the Caſe lies againſt him; ſo if the 


But for this Goods of his Gueſt are ſtolen or loſt in his Houſe, Ez. 
vide Head o | | 5 


Inns and Inn keepers. 


(% Kelw. o. If a Smith (e) refuſes to Shoe my Horſe, or if he Pricks him, an Ac- 


1 Rol. Abr. 91. 


tion on the Caſe lies againſt him. 
1 Sand. 312. 


So if a Farrier kills my Horſe with bad Medicines, or in curing of him 


1 Aol. Ale. ſo negligently takes no Care of him, an Action on the Caſe lies, with- 


10, 92. out any expreſs Promiſe. 
19 H. 6. 49. 8 | 


That an Action lies againſt a Barber for Barbing the Plaintiff negligenter & inartificialiter. 2 Bulſt. 333. | | 


Vide Hoh. 211. II Co. 54. 1 Sand. 312. That before 5 Eliz. cap. 4. no Man was reltrained to exereiſe 
any Trade, but he that per formed it falſly and inſufficiently was anſwerable in an Action. | 


Vide Title If a Client receives an Injury by the Neglect or Fraud of his Attorney, 


Attorney. 
(4) Winch 90. 


Abr, 95. (e) So if in a Plea of Land he makes Default; (F) or if an Attorney 


(FN. B. by Colluſion with J. S. and without any Warrant from me appears for 


8 Fac. me in an Action of Treſpaſs at the Suit of J. S. and ſuffers the Inqueſt 


Dyer 362. 0 paſs againſt me by Default, whereupon J. S. recovers againſt me; I 
Style 426, may have an Action on the Caſe. 

2 Sid. 171. | | | | | 

Comb. 2. And Q. Whether the Judgment ſhall not be vacated. Cy. Fac. 344, 695. 2 Inſt. 122. 
1 Keb. 89. 2 Rol. Abr. 724. Where Cale will lie againſt a Counſellor, vide 1 Rol. Abr. 10, 91. 


(c) Where an Action on the Caſe will lie for 
a Nuſlſance, and therein of the Jnconveni- 


ence of multiplying of Actions. 


Vide Head of If it is clearly agreed, that for a common Nuſance, which is an Offence 
Nuſances, againſt the Publick, either by doing a Thing which tends to the Annoy- 


Co. Lit. 56. a. ance of all the King's Subjects, or by neglecting to do a Thing which the 1 
common Good requires, no Action on the Caſe will lie; for this would 1 


i Rol. Abr. 


: Rol. Abr. Create a Multiplicity of Actions, one Man being as well intitled to bring 


149, 141. an Action as another; and therefore in ſuch Caſes the Remedy muſt be 


Moor 180. by Indictment at the Suit of the King. 
416 | | | 


Ne II Brownl. 147. Vaugh. 341. Cro. Eliz. 664. 3 Med. 294. Carth. 191, 451. 1 Salk, 15. 
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an Action lies; (4) as if an Attorney ſuffers Judgment to go againſt his 4 
(e) 1 Rol. Client by Ni dicit, when he had a Warrant to plead the General Iſſue; 
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Actions on the Cafe. 3 


— — 


But if by ſuch a Nuſance [ ſuffer a particular Damage, as if by ſtop- eu 2 0 
ping up a Highway with Logs, Sc. my Horſe throws me, by which I C. Far. 445 
am wounded or hurt, an Action lies. N 1 Kev. 847. 
1 | | | | 2 1 4 Fones 157- 

Jie the Authorities ſupra. Vide Carth. 191, 451. 1 Salk. 15. What ſhall be ſuch a Special Bang ar 

ill maintain the Action. 

Alſo an Action lies for continuing a Nuſance, as where for erecting a 1 Sale 1 

J. Nuſance 2 Die Febr. the Defendant pleaded a Prior Action brought tor 

erecting a Nuſance 20 Die Martiz, and a Recovery thereupon, and aver- 

red theſe to be the ſame Nuſance and Erection ; and on Demurrer the 

e PlwKlaintiff had Judgment; for though he cannot have a new Action for the 

ſame Erection, yet he may for the continuing the fame Nuſance. 


*  (H) Where an Action on the Caſe will lie fo: 
32 a Conſpiracy, and oppꝛeſlive P2oceedings in 
Paoſecutions and Suits at Law, 


C 
3 ö It ſeems agreed, that for (a) a falſe and malicious Proſecution for any Va- Titte 
m CTrime, whether Capital or not, by which the Party may be put in Peril of Conſpiracy. | 
h- his Life, ſuffer in his Liberty, Reputation or (/) Property, an Action Fog __ 
on the Caſe in the Nature of a Writ of Conſpiracy lies; whether the f 6.5. 
33. Proſecutor proceeded ſo far as actually to exhibit an Indictment, on to this Pur- 
116 ___ Which the Party was acquitted or not. 8 pPoſe. (a) How 
1 | | | | 1 | 55 | Tue far the Pro- 
ſecution muſt be falſe and malicious, and without probable Cauſe of Suſpicion, vide Cro. Elig. Jo, 134» 
I Leon. 10). Kelw. 81. Mo. 600. 1 Danv. 212. and 1 Salk. 15. where per Holt, Ch. Juſt. That this 
% Aion is not to be favoured, becauſe it deters Men from Proſecuting ; and therefore if the Grand 
his Jury find the Bill, the Defendant ſhall not be obliged to ſhew a probable Cauſe, but it ſhall lie on 
le; the Plaintiff's Side to prove an expreſs Rancour and Malice. Quere, How far the modern Practice 


1ey olf granting a Copy of the Indictment upon an Acquittal makes it neceſſary that ſuch Copy ſhould. 

de produced, in order to prove it a falſe and malicious Proſecution. And vide Carth. 416. 5 Mod. 394, 
408. (b) It has been held, that for exhibiting an Indictment, which only affected a Man's Property, 
eſt * mo Action lay; if the Indictment were inſufficient, or the Bill found gnoram::s by the Grand Jury. 


©.-0n the Caſe for maliciouſly procuring H. to be indifted for exerciſing the Trade of a Badger without 
Licence, per quod he was put to great Expence, in which it was agreed that the Indictment was inſuffi- 
cient: It was reſolved by Parker, Ch. Juſt. and the whole Court, upon great Conſideration, That 
there was no reaſon for this Diverſity between a malicious Proſecution upon a good Indictment and 
upon a bad one; and that this Action will lie as well for Damage by Expence, as by Scandal or Im- 
pPiriſonment, though the Indictment be inſufficient. HA. 12 Ann. Jones and Gvuin. | 


I22- 


1 1 If 9 of Peace malitioſe & invide machinans J. S. de bonis, nomine, 1 Leon. 187. 

koꝛ Jama vita deprivare, directs his Warrant to ſeveral Conſtables to ap- 1 1396 
„prehend J. S. alledging in his ſaid Warrant, that 7. S. was accuſed be- 

ni⸗ fore him for ſtealing of an Horſe, whereupon he is arreſted and detained 

till he enters into Bond for*his Appearance, whereas he was not accuſed, 

nor ſtole ſuch Horſe, an Action will lie; for though the (c) Juſtice is 


8 | . Ws þ ff ay 5 If A qu 
excuſed when upon a falſe Accuſation he ſends out his Warrant, yet it 2 a 


ence a. IS ark 1 ſtice of Peace 
is otherwiſe where he makes it out without any Accuſation at all. procures 

. | 0 3 5 | : 5 . | ſome Witneſ⸗ 

1 the les to appear and give Evidence upon an Indiftment, this is but his Duty; and though his Name was 

ould nqdorſed upon the Indictment to give Evidence, yet this made him no Proſecutor, and ſo no Action 

bring ies againſt him for a malicious Proſecution. 1 Vent. 47. 2 Keb. 572. 

iſt be > 


5 An Action on the Caſe lies againſt Church-wardens, for that they 1 
= alſly and maliciouſly, to the Intent to draw the Plaintiff within the Cen- e 1, Fel 


= | Z | | 75 a : Abr. 112. 
xv res of the Eccleſiaſtical Court for Adultery, preſented him there upon and ' Brlfe. 
Fame of living in Adultery with A S. | 343. where 


Caſe will nor 
lie For an Zecleſtaſtical Scandal. 


R Ir 


1 =! Vide 1 Danv. 208, 209. Several Caſes put Pro and Con. And 1 Salk. 15. in Margine, that in an Action 
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1 Sid. 424. 


62 


Actions on the Caſe. 


Raym. 418. 


S. C. ad- 
judged; the 


nnn... 


If 4. was Church-warden of B. and at the End of the Year gave up 
falſly and maliciouſly cited 


2 Jones 132. his Accounts to his Succeſſor, and yer A. is 


by D. into the Eccleſiaſtical Court, to render an Account, and at the 


Plaintitr de- Requeſt of D. he is excommunicated for not rendring up his Account, an 
claring that Action lies againſt D. notwithſtanding this Sentence was given by the 


the Defen- 
dant know- 


ing the Plaintiff had before made up his Accounts, which were approv 
Vide Hard. 194, 195. S. C. and a long Argument. 


1 Salk. 14. 
3 Lev. 200. 
Hob. 266. 


Judge. 


- 


ed by the Pariſh, Oc. 


But it muſt be obſerved, that there is a great Difference between a 


falſe and malicious Proſecution by way of Indictment, and bringing a 


3 Leon. 138. Civil Action; for in the latter the Plaintiff aſſerts a Right, and ſhall be 
Cro. Fac. 432. amerced pro falſo clamore, alſo the Defendant is intitled to his Coſts; and 


therefore for commencing ſuch an Action, thou 
Grounds, no Action on the Caſe lies. 
Bur if the Plaintiff declares, that he being 


1 Mod. 4. 
1 Lev. 275- 


gh without ſufficient 


arreſted in Middleſex at the 
2 Keb. 546. Suit of the Defendant, and the Defendant intending to detain him in 


Priſon, falſp & malitisſe dixit to the Sheriff of Middleſex, that the Plain- 


133 tiff owed him 500 J. requiring him to take Bail accordingly, per quod he 15 


I Salk. 14. 
„. 


and agreed; but it is not enough to declare generally that he brough 


cited, was detained in Gaol ſeveral Days; this Action lies, becauſe of the Spe. 
cial Damage ſuſtained by the Party on this falſe Affirmation. = 


t an Action againſt him ex ma- 


litia & ſine cauſa, per quo he put him to great Charge, &c. but he muſt ſhew the Grievance Specially; *. 
for this vide Style 379. 1 Sand. 228. 1 Vent. 12, 19, $6. 1 Darv. 196, In Caſe for maliciouſly hold- 
ing to Bail, Declaration ought to ſet forth the Sum due and the Proceſs Specially, and that rhe firk 
Action is determined. 1 Salk. 15. 2 Salk. 456, 767. 6 Mod. 26. 1 Sand. 228. 1 Lev. 275. That it hes 


7 H. 6. 43. 


not for commencing two Suits for the ſame Caufe of Action. 1 Rol. Abr. 101, 102. 


If a Stranger brings an Action againſt A. in the Name of J. S. with- 
1 Rol. oh out the Conſent of J. S. an Action on the Caſe lies (a) againſt him. 
„ 5 | 98 

March 47. S. P. Cro. Eliz. 629. (a) Or th 


ere may be Remedy upon the 8 Elz. cap. 2. But ©. where 


there are ſeveral Plaintiffs, and one of them gives his Conſent. Cro. Eliz. 236. 2 Sid. 162. If upon an } 
Iflne between 4. and B. a Stranger, that was not returned of the Jury, cauſes himſelf to be ſworn 


in the Name of one that was returned of the Jury, and a Verdict is given for B. A. ma 
ACtion upon the Caſe againſt the Stranger. March 81. Palm. 315. 


King. | 


y have an 


If A. exhibits a Petition to a Committee of Parliament, appointed fort 
Lake and the Examination of Publick Grievances, and therein charges B. being a _ 


Doctor of Law, and Vicar General to the Biſhop of L. with ſeveral _ 
I Mod. 58. . 2 . . | 8 * T4 
2 Keb. 361, great Offences, as Extortion, Cc. in his Office; and for the better Mani. 
462, 496, feſtation of theſe Grievances, cauſes the ſaid Petition to be printed, and = 
659, 664, to be delivered to ſeveral of the Members of the ſaid Committee; yet 


Sor, 832. 
1 Lev. 340. 


Vide Gollb. f 
405. If a Man 


be a Scandal. 


Carth. 189, In Caſe the Plaintiff declared. that the Defendant maliciouſly levied : f 


no Action upon the Caſe lies; for this Printing and Delivering of the 7 
1 Sid. 414. Caſe as aforeſaid, is according to the Order 


and Courſe of Proceeding in 
S. C. Parliament. 05 | by 


brings a Writ of Forgery againſt a Peer, S. and the Defendant by the Jury is found _ i 
Not guilty, yet ſhall he not have Scandalum Magnatum, and lay the Charge contained in the Charge to 7 


1 Rol. Abr. 34. Moor 


A 


2 


8. Hetl. 55. Hob. 266. No Action lies againſt a Witneſs fu 
Perjury, in giving his Evidence in a Cauſe. Vide 1 Danv. 195. | | | | N 


1 


Temple v. Plaint in London, and proſecnted the Plaintiff thereon, 1b; revera tlie 


Killingwworth. 


eee Cauſe of Action did ariſe in D. in Kent, out of the Juriſdiction of the 


S. C. Luc Court of London; after Verdict for the Plaintiff, the Court inclined that 


no Reſolu- the Action would not lie; for the Plaintiff might have pleaded to the Ju 'F 


tion, and 
there ſaid, that 


it was fit to have the Opinion of all the Judges ; for that ſuch Action was never hell - 3 


to lie till North's Time. Tide 1 Vent. 369. 2 Jones 214. Hob. 205. Cro. Fac. 667. 1 Sid. 463. 1 San 
221. 4 Co. 14. No Action lies for ſuing an Attorney in an Inferior Court; for who knows whether. 
he will inſiſt on his Privilege, and if he does he may plead it. 1 Mod. 209, 210. per Cur 


en 
— 


FR, 


riſdictiou- 


-_ 


againſt them, bur his Remedy was in Chancery only. 


Actions on the Cate. DEE "i 


riſdiction; and if they had retuted his Flea, he might apply tor a Pro- 
hibition. 


—— 


(1) Where Caſe will lie though the Party in⸗ 
jured has another Remedy. 


If one flanders my Title, whereby I am wrongfully diſturbed in my Allen 3. 


Poſſeſſion, though I have Remedy againſt the Treſpaſſer, yet I may have 
an Action againft him that cauſed the Diſturbance. 


If a Man ſtops a Water-courle, per quod his Neighbour's Ground is ſur- Dyer 250. in 

rounded, he may have an Aſſiſe or Action on the Caſe at his Election. Margine. 

| | | 1 Leon. 247. 

So if he diverts fotum Curſum aqua from my Watercourſe to my Mill, though I may have an Afi'c 
for this, yet I way have an Action on the Caſe at my Election. 1 Rol. Abr. 104. e 


If a Copyholder in Fee ſurrenders a Meſſuage to the Uſe of one for 3 Lev. 130. 
Life, the Remainder to another in Fee, and the Defendant (the Huſ- Dy 1 
band of the Tenant for Life) pulls down Part of the Meſſuage, c. he * 


if 3 | cont' Wind- 
in the Remainder may have an Action on the Caſe againſt him. ham and 


ee | 8 5 Chalton. And 
per Pemberton and Levinz, Where Coke ſays, That before the Statute of Glauceſter, the Leſſor was with- 
out Remedy for Waſte done by his Tenant ; that mult be intended according to the Subject Matter 
of which he was ſpeaking, ſc/licet, that he had no Remedy by Action of Waſte : And Pemberton ſaid, 
That without Doubt at this Day the Leſſor may waive his Remedy by Action of Waſte, and bring an 


Action on the Caſe. 


If Ceſtui que uſe at Common Law had requeſted his Feoffees to make 1 Rol. Abr. 
a Feoffment to 7. S. and they had refuſed, no Action on the Caſe lay 18 
e e Belf, $36 

If a Parſon is guilty of Dilapidations, and after takes another Benefice, 1 Rol. Rep. 
by which his former becomes void, his Succeſſor may have an Action on , . 
the Caſe againſt him; though it was objected, that his proper Remedy e ep 


1 Carib. 224. 
was in the Spiritual Court. 3 Lev. 268. 
1 Lutw. 116. where an Attion on the Caſe lay for a Legacy in Cromevell's Time. Raym. 23. 2 Sid. 213 


Tf A. and his Predeceſſors have uſed Time out of Mind to find a 1 ol. Abr. 
Chaplain to fing Divine Service, and to perform the Sacrament and Sa- 10. 
cramentals in the Chapel of B. within his Manor of D. for B. kis Ser- ws tit 5 
vants and Family; and he does not find a Chaplain according ro the liek Chapel. 
Cuſtom, B. may have an Action on the Caſe againſt him. eg 1 Rol. Abr. 


| 1 ; ; | PS . 110. | 
Cro. Elix 664. 1 Sid. 34. An AGtion on the Caſe lies againſt a Parſon for refuſing to give . 5. the 


Sacrament, becauſe a Man is bound to receive upon a Penalty. Per 1 Keb. 947. 1 Sid. 34. cubitatur. 


. Againſt a Biſhop for not taking Caution of a Party excommunicated. Raym. 226. 2 Inft. 623. Againſt 


an Ordinary for refuſing to grant Adminiſtration. Cart. 126. 


(K) Where 


64 Actions on the Cale. 


(K) Where Caſe will lie though the Wrong- 
doer be puniſhable Criminally. 


Style 346. It ſeems by the better Opinion of the Books, That a Perſon guilty of 
1 75 4. FS Felony, and Pardoned, or Burnt on the Hand, may be proceeded againſt 
127 of in a Civil Action at the Suit of the Party injured ; for when the Party is 


(a) But no proſecuted there can be no (a) Inconvenience in allowing the Action, 


Action can and the Criminal Proſecution ought to be no Bar to it; for why ſhould 


ee  LEPRET x gs | e 
5 8 he not anſwer in Damages to the Party whom he hath injured, as well as 


party is un- be made an Example of for the Sake of the Publick, whom he hath 


der Indi&- offended. 5 
ment for the ; | | | . „ 
ſame Crime, for if that were allowed it might hinder all exemplary Puniſhment, Style 346. 


1 Sid. 275, . In Caſe againſt Husband and Wife, the Plaintiff declared that the 
Cooper and Wife malitioſe, Ec. affirmed her ſelf to be unmarried, & frenue requiſivit 


Witham. him to marry her; to which Affirmation he giving Credit, married her, 


8 5 2% being then the Defendant's Wife, by which he was put to great Charge, 
> E55. 399. injured in his Reputation, and greatly troubled in his Conſcience: And 
And rote, per the Court held, That the Ground of this Action being the Converſation 


Twiſden, this and Contract of the Wife, could not bind the Husband. 
Action does | 


not lie; becauſe the marrying the ſecond Husband is Felony. But Q. 


Skin. 119. : But where the. Plaintiff declared that ſhe was a Virgin of good Name 
and Fame, and ſought to for Marriage by J. S. that the Defendant, pre- 


_ tending himſelf to be a ſingle Perſon, made Love to her and married her, 


when in Truth he was married to another Woman, Sc. whereby ſhe be- 
came of leſs Credit, and loſt, &c. And the Court held that the Action 
1ay. | N e e 


Alkdabit. 


N Affidavit is an Oath in Writing, ſigned by the Party depoſing, 
ſworn before, and atteſted by him who has Authority to admi- 
niſter the ſame. As moſt Motions and Orders of Court are 
grounded on Affidavits, it ſeems impracticable, and indeed un- 

neceſſary to Inſtance in what Caſes they are to be made uſe of, or when 


they may be ſaid to be defective, ſhort or evaſive; this being a Matter of 


Practice, and few Things relating thereto being thought worth reporting, 
We ſhall, however, under this Head, ſet down what we find rela- 
— 
(A) The Taking and Filing ok Aſtidavits. 
(B) Where an Aﬀidavit is neceſſary, | 
(C) Where it may be ſaid to be ſhozt and hpi The 

; | 
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(A) The Taking and Filing of Affidavits. 


Affidavits were only to be taken by ſome Judge of that Court in Style Pra. 
which they were to be made uſe of. But now, Reg. 78. 
« By the 29 Car. 2. cap. S. the Chief Juſtice, and other the Juſtices py the 16 & 
cc of the Court of King's Bench, or any two of them, whereof the Chief 17 Car. 2. 
« Juſtice to be one for that Court; the Chief Juſtice of the Common = on 
<« Pleas, and the reſt of the Juſtices there, or two of them, whereof the Puichy of 
« Chief Juſtice to be one for that Court; and the Lord Treaſurer, Chan- Lancaſter _ 
cc cellor, and Barons of the Exchequer, or two of them, whereof the mayimpower 
cc Lord Treaſurer, . Chancellor, or Chief Baron, to be one for that 11 
« Court; may by Commiſſion or Commiſſions under the Seal of the % 4% 
> J Of ; v 
ſaid reſpective Courts, from Time to Time, as need ſhall require, im- 
« power Perſons in the ſeveral Counties to take Aſſidavits concerning any : 
c Thing depending or concerning any Proceedings in the ſaid Courts, as | 
cc Maſters of Chancery in Extraordinary do uſe to do; and any Judge of 
cc Aſſize, in his Circuit, may take Affidavits concerning any Thing de- 


c pending, Ec. as-aforeſaid ; which, Affidavits ſhall be filed in the ſeve- 


cc ral Offices of the ſaid Courts, and be made uſe of as other Affidavits 
cc taken in the ſaid Courts: And all Perſons forſwearing themſelves in 
c ſuch Affidavits ſhall incur the ſame Penalties as if they had been taken 
cc in open Court; the Perſons taking ſuch Affidavits ſhall receive only 1 s. 


' © for ſo doing, beſides the King's Duty, which Duty ſhall be paid to the 


de or. made, uſe. of. 


ce proper Officers in the ſaid Courts, before ſuch Affidavit be there filed 


If Affdavits taken before Commiſſioners in the Country, according to 4 Sal. abi, 
the above Statute, be expreſſed to be in a, Cauſe depending between A. | — 
and B. and there is no ſuch Cauſe in Court, they cannot be read, be- 
cauſe the Commiſſioners have no Authority to take them, and there can 
be no Perjury, otherwiſe, if there be a Cauſe in Court, and this concerns 
fome- collateral Matte,„᷑t 5-7 | | 


* 


(B) Where an Affidavit is neceſſary, 


The Law and Practice of the Courts require, that on all Motions for Vds the ſeve- 
an Information, Attachment, Complaint againſt any Officer for an Of- ral Heads. | 
fence not committed in the Face of the Court, for a new Trial, relating 

to the ſerving and returning of Writs or Proceſſes, Sc. Oath or Affida- 


vit be made of what is affirmed, that the Judges may be ſatisfied, as well a 


of the Truth thereof, as of the Reaſonableneſs of granting Relief when 
made out. | | 


Alſo by Acts of Parliament Aﬀidavits are made neceflary, as 4&5 
Ann. enacts, * That no dilatory Plea ſhall be received unleſs on Oarh, 


3 . ** and probable Cauſe ſhewn to the Court; by the r2 Ges. 2. cap. 29. 


= © Afﬀidavit muſt be made of the Cauſe of Action, and that the Sum ex- 


= © ceeds 10 J. otherwiſe the Defendant is not to be held to Special Bail. 


If a Perſon exhibits a Bill for the Diſcovery of a Deed, and prays Re- 1 Chan Ca. 


XZ |«f thereupon, he muſt annex an Affidavit to his Bill, that he has not 21, 231. 


ſuch Deed in his Poſſeſſion, or that it is not in his Power to come at it; ; Lot: 59. 
for otherwiſe he takes away the Juriſdiction of the Common Law Courts, **” 


= Without ſhewing any probable Cauſe why he ſhould ſue in Equity. 


But if he ſceks above Diſcovery of the Deed only, or that it may be 1 Vern. 180, 


1 produced at a Trial at Law, he need not annex ſuch Affidavit to his 24). 


ill; for it is not to be preſumed that in either of theſe Caſes he would 
8 do 
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= NE Affidabit. 


— 


do ſo abſurd a Thing, as exhibit a Bill, if he had the Deed in his Poſ. 
ſeſſion, 


Abr. in Eq. Alſo, if he. ſets forth the whole Circumſtances of his Caſe, and prays 


14. General Relief, the Prayer of Relief ſhall be applied to the Diſcovery 


Preced. in Eg. 


536. only. 


In Interpleading Bills, the Party who prefers it muſt make Affidavit 

that he does not collude with either of the other Parties. 

He, who moves for a Ne Exeat Regnum againſt another, muſt make 
Affidavit of the Loſs he is like to ſuſtain by the Party's going out of the 
Kingdom, and that thereby the Debt may be loſt, and that the Party is 
actually going out of the Kingdom. ©&= 
Preced. in A Peereſs by her Anſwer owned that ſhe had ſeveral Deeds in her 
Eg. 93: Power, but did not ſet them forth; and on Motion ſhe was ordered to 


Duke Hamil- 


Jon and Lady produce them on Oath, but that Order was changed, and ſhe to produce 


Gerrard; but them on Honour only, ns! in Supplement to her Anſwer, which was 


O. Whether on Honour. 
an Order that 


a Peer or Peereſs ſhould produce writings on Affidavit, or be examined on Oath, as to any Thing i in 


bis Anſwer, is not good. 


* 


0 Where it may be ſaid to be thozt and de⸗ 
 kective, 


An Affdavit nn g. forth the Matter W and all material 
Circumſtances attending it, that the Court may judge whether the De- 
ponents Concluſions be Juſt or not. 
Fereſ. 121/ And therefore, on Motion to put off a Trial for want of a material 
Comb. 421, Witneſs, it muſt appear that ſufficient Endeavours were made uſe of to 
9 have him at the Time appointed, and that he cannot poſſibly be preſent, pl 
though he may on further Time given. 4 
| Salk, 461. Upon a Rule to ſhew Cauſe, the Plaintiff offered ſeveral new Affda- IE 
vits, and this Diverſity was taken, viz. where they contain new Matter, 
and where they tend only to confirm what was alledged and ſworn when 
the Rule was made; in the latter Caſe they may be read, not in the _ 
former. 


Comb. 399. If there be Affidavit againſt Affidavit, the proper Method is to > have 
But this is it tried by an Iſſue at Law. 
Matter Diſ- 


cretianary in the Court. Vide 3 Mod. 108. whore an > Aden on "the Caſe was brought for ſcandalous 


Matter inſerted in an Affidavit ; that the Party 1s ta put nothing i in the Afpdavit but what is material 5 


to the Point, and therefore not to ſet forth the Merits of his Cauſe on Motion. Style Prac. Reg. 79. 


where the Affidavit of one who ſtood in the Pillogy Was — 1 Salk, 461 1. But for chis vide Tit. 185 
Evidence. EY 


4 

0 WH = 
1 . » 4 
— , 
, 7 - 54-5 43% 
BY. * .4 A% 

"\. 
: „ 
. „ 
1 9 
= 
2 \ 8 8 

l * x 
— 4 : __— 
ys 

—_— 
. n 
» * N * 

1 
1 

1 3 
We” 2 Tv 

© IS 

1 {88 © 58 

_ 

wet d A * = 2 my 

* * 7 ON, 

n 

0 2 
2 x 
e 


Agreements. 


b 

x N (a) Apzreement is the Conſent of two or more Perſons concur- (a) An A- 

| ring, the one in parting with, and the other in receiving ſome g=cement 19 

* Property, Right or Benefit; the Notion of contracting or en- e N 
1 tring into Agreements aroſe from the Increaſe of Commerce, 2 in ve al 
a and the Neceſſity Men were under of Bartering their Superfluities for qua ſa#a ve! 


Things of real Uſe, and which lay out of the Way of their acquiring; J474a- 


that Men ſhould execute their Agreements and perform their Promiſes, pore A ” 


in though made without Writing or Conſideration, is enjoined by the Law Contract 
of Nature; but in Civil Societies, and in ours in particular, Circum- exccuted . 
ſtances are required which protect the Weak, and thoſe who are under with all che 


the Power of others; alſo Proviſion is made againſt Fraud and Circum- Ny 
| | 2222 RL 6 required by 
e⸗ vention, and that no Man ſhould be injured in his Property by the Turn Law, may 
of an unwary Expreſſion. | | properly be 
| 5 | TY | 885 called an A- 
greement, yet, in the more common Acceptation of the Word, Articles, Minutes, and Eſcrow, &c. con- 
taining ſomething Preparatory to a more ſolemn and formal Execution, are called Agreements. 


De- ; 5 Under this Head we will conſider, 

wo (a) Who are capable of contracting and binding them- 

ent. llelves oz others by their Agreements. 355 
9) Ok Agreements which are good in Law, and will be 
da- Decreed in Specie in Equity, And herein, N 1 
tter, e 5 3 88 . 3 

chen 1 1. Of unreaſonable Agreements, and ſuch as may be ſaid to 


the be obtained by Fraud or Circumvention. 
have 2. Of voluntary Agreements. 


alen 3. Of the Manner in which they are to be performed. 
47. (C) Of Parol Agreements, oꝛ tuch as may be ſaid to be 
within the Statute of Frauds and Perjuries 


(4) Who are capable of contracting oz bind- 
ing themſelves oz others by their Agree⸗ 
ments. 


1 A Perſon Non Compos is not capable of entring into any Agreement, But for this 
for an Agreement is an Act of the Underſtanding which they are incapable vide Head of 


of, and therefore are to be under the Care of their Curators or Guardians, me 
— | | unaticks. 


| 4 4 by a Commiſſion from the Publick. | | 


Alſo an Infant for the ſame Reaſon is incapable of contracting. e 
| O nfant!t. 
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8 Agreements. 
V.de Tit. Ba- A Wife during the Intermarriage is (a) incapable of entring into any 
ron and eme. Agreement in Pais, being under the Power of her Husband. 
(a) Bur it 1s | 


* 


| ſaid, That if a Feme Covert, by Agreement made with ber Husband, is to ſurrender a Copyhold or 


levy a Fine, though the Husbard dic before it be done, Equity will compel her to perform the A- 
greement. 2 Vern. 61. per Cur. | Wo | 


2 Vern. 215 The Anceſtor ſeiſed in Fee may by his Apreement bind his Heir; 
Abr. Eg. 265. therefore if A. agrees to ſell Lands, and receives Part of the Purchaſe 


Money, but dies before a Conveyance is executed, and a Bill is brought 5 


againſt the Heir, he will be decreed to Convey, and the Money ſhall go 
to the Executor, eſpecially if there are more Debts due than the Teſta- 
tor's Perſonal Eſtate is ſufficient to pay. © 


Vide infra of So if a Father conveys to a younger Son by a defective Conveyance, 


voluntary and dies, the Heir at Law in two Caſes ſhall be compelled to make it 
Agreements. good. 1. Where there is a (Y) Covenant for further Aſſurance, bind- 


O) 7. SOT ing the Heir, becauſe the Heir is bound by the Covenant. 2. Where 


riage Treaty there is a Proviſion made by the Father in his Life-time for the Heir, or 
was to ſettle he hath ſuch a Proviſion by Deſcent from the Father. | 


500 J. as a | „ 
Jointure, in Conſideration of a Marriage Portion; F. F. was intruſted with the Drawing of the Settle- 
ment, which was never read by. the Wife; the . Jointure ſettled was but 400 J. per Annum, of 
which the Husband took Notice, and talked of making it up ſo much, but dying before, his Heir 
was decreed to make it up, although there was no Covenant, by which he bound his Heir to make 


it up ſo much. 1 Vern. 16. 


Hob. 203. If Tenant in Tail agrees to convey, or bargains and ſells the Lands 


1 ca. for valuable Conſideration, without Fine or Recovery, and dies before 
1 Lev. 239, the Fine or Recovery be levied or ſuffered, the Iſſue is not (e) bound 


2 Vent. 350. either in Law or Equity, for Equity cannot ſet aſide the Statute de dons; 


(e) So tho* which ſays, That volutas donatoris obſervatur; nor, can the Court ſet up a 
there be a new Manner of Conveyancing, and thereby ſuperſcde Fines and Recove- 


Decree a- : 108 : | | rn -N 
gainſt the Te- ries; for thereby the King would loſe the Perquiſites | by Fines, or the 


Fine and ſuffer a Recovery, and he dies in Contempt and in Priſon for not executing of it, yet the _ 


Iflue ſhall not be bound. Vide Eq. Abr. 25, 265. 2 Vern. 306. „ 


I. . o 


1 Chan. Ca. A. ſeiſed of Lands in 'Tail, agrees with B. that he and his Heirs ſhall 
7 1 5 5 enjoy the intailed Lands, if A. and his Heirs may enjoy his Fee-ſimple 
Lands; this Agreement is executed accordingly, and H. 'had/a-Decrce 
againſt A. to levy a Fine and ſettle it, purſuant to the Agreement; but 
A. died without doing it, though it was Decreed:; that A. himſelf was 
bound by this Agreement to Convey, yet ſince he died before he exe- 
cuted the Fine, his Iſſue was not bound by the Agreement; hut, if the 
Iſſne in Tail had approved of his Anceſtor's Agreement, as he did in this 


Caſe by entring on the Land of B. then ir becomes his Own Agreement, i 1 


% 
5 


(% Soif the and conſequently in Equity he ſhall be (d) obliged to perform it. 


had recovered Part of the Purchale Money in his Fathers Late e after his, or if, he 3 
ſſuraned, 8 | 


had joined in the Deed with the Father, or covenanted for further Aſſdraned, Sc. f. Ca, 11 


1 Lev, 238. „ SI, 8 5 = 
: JE © na Salmen and 
If there be Tenant in Tail in Equity as of a Truſt, or Aer agjequ- | 7 


* 
" _ 
* 


EEG Ca, table Agreement, and he for valuable Conſideration Bargains and Selb 
2 Chan. Ca. the Land without Fine or Recovery, this ſhall bind his, as, ecauſe 
95 the Stature de donis doth not extend to it, being an Intail in quit "ans | 
2 Vert. 350. 4 Creature of the Court. A | SES. Wn 2 9 11 70 1 NAS % 18 :v = - 
5 Tote ug . F o 006 1 bus it Wl 
440. 2 Vern. 133, 583, 702: . FFP = 


2 


: cut down one Tree after the Death of Tenant in Tail; for as the 'Te- 9 prin oY 
e nant in Tail has Power over the Inheritance but during his own Life, ſo, 4 
NR he cannot delegate that Power to another but for the ſame Time, and 
0 conſequently whatever remains Part of the Inheritance at the Death of 
hs the 'Tenant in Tail, at which Time his Power over it ceaſes, muſt neceſ— 
5 ſarily go to the Heir to whom the Inheritance belongs. 
5 | | 
„ (z) Ok Agreements Which are good in Law, 
ot and will be decreed in Specie in Equity: 
And: herein, ES 
tle- | | - 
Us 1. Of unreaſonable Agreements, and ſuch as may be ſaid 
ake to be obtained by Fraid or Circumwvention. 

In many Caſes the Party injured by Breach of an Agreement, may | 
nds have a Remedy either by Action at () Common Law, or by Recourte (6) Vide Tit, 
fore to a Court of Equity; but here a general Rule muſt be obſerved, that A, A 
und — where-ever the Matter of the Bill is meerly in Damages, there the Re- as 
nis; medy is at Law, becauſe the Damages cannot be aſcertained by the Con- vide 457. 
ups ſcience of the Chancellor, and therefore muſt be ſettled by a Jury. Eg. 16. 
ove- But if there be Matter of Fraud mixt with the Damages, as if A. ſucs 1 Chan. Reg. 

the Bi. on a Covenant at Law for Damages, and B. files a Bill for an Injunc- 158. 

tion upon this equitable Suggeſtion, That the Covenant was obtained by 4%: Fg. 27» 

Fraud, if A. files his Croſs-Bill for Relief upon that Covenant, the Court 
ztthe will retain it, becauſe the Validity of the Covenant is diſputed in that 

Court, and on a Head properly Conizable there; and therefore if the 
Validity of the Deed be eſtabliſhed, the Courts will direct an Iſſue for 
hal the Qrarntim of the Damages. | a 
mple S8 0 where the Agreement is to do ſomething in Specie, as to convey 1 Chan. Ca. 
ectce Lands, execute a Deed, Ec. there it will be proper to apply to a Court 42. An A- 
but of Equity for a ſpecifick Execution, to which the Party is intitled, if paar, 
H Was the Agreement be good and ſufficiently proved, when otherwiſe he could Wager Pg 8 
exeonly recover Damages at Law. Ro SB e creed in 
F rhe The Plaintiff aſſigned ſoine Shares of the Exciſe to the Defendant, Specie- 
fi ths who thereupon covenanted to fave him harmleſs, and to ſtand in his 1 Vern, 189. 
men, Place touching all Payments to the King; the Plaintiff being ſued by the Lord Rane 
1 King, brought his Bill to have the Agreement performed in Secie, and _— 
- if le although it was inſiſted that the Plaintiff might recover Damages at Law, 148 Se 
4 i and that this was not a Covenant for any Thing certain, and by this 
„ NWleans a Maſter in Chancery was to tax Damages inſtead of a Jury; yet 
13 niit was decreed that the Defendant ſhould perform his Covenants; and it 
Hequ “ was directed to a Maſter, that, as often as any Breach ſhould happen, he 
4 Sell > ſhould report it Specially, that the Court, if Occaſion ſhould be, might 
ecaul _ direct a Trial in a Quantum Dammnificat”. | | EN | 
t "and So if a Jointreſs brings her Bill to have an Account of the Real and Abr. E. 8, 
00 1 Perſonal Eſtate of her late Husband, and to have Satisfaction thereout for 
5 Defect of Value of her Jointure Lands, which he had covenanted to 
„ ee and to continue of ſuch Value; and the Defendant. infiſts, that this is 
= 8 a Covenant which ſounds cnly in Damages, and properly determinable at 


Agreements. 


As Tenant in Tail is reſtrained from alienating the Eſtate without Fine Bre. Contra 
or Recovery, ſo he is from charging of it, or diſpoſing of the laſting Im- po 
provements after his Death; therefore it Tenant in Tail ſells the Trees yy A 47 
growing on the Inheritance, the Vendee mult ſever them during the Life 
of Tenant in Tail, for if he dies before they are cut down, his Iſſue ſhall 
have them as Part of the Inheritance,. and the Vendee, though (a) ob- (4) O Whe- 

© liged to pay the whole Sum contracted for, yet ſhall not be allowed to ther de may 


— 


Law 3 
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Law, though it be admitted that a Court of Equity cannot regularly 

aſſeſs Damages; yet in this Caſe, a Maſter in Chancery may properly 

enquire into the Value and Defect of the Lands, and report it to the 

Court, which may decree ſuch Defect to be made good, or {end it to he 
| | tried at Law, upon a Quantum Dammiſicat'. 
br, Eq. 18. The Condition of a Bond was to ſettle certain Lands in ſuch a Ma. 
nor, by ſuch a Day; the Obligor died before the Day; ſo that the Bond 
was ſaved at Law, yet the Court decreed a ſpecifick Execution, 

But here it muſt be obſerved, that Agreements out of which an Equi- 
ty can be raiſed for a Decree in Specie, ought to be obtained with all 
imaginable Fairneſs, and without any Mixture tending to Surprize or 
Circumvention ; and that they be not unreaſonable in themſelves, 

2 Chan. Ca, As where by a Marriage Agreement the Son's intended Wife was to 

175 have more than would have been left for the Father (though indebted), 
his Wife and two Daughters unpreferred, the Court would not decree it, 
principally, by Reaſon of the Extremity of it, but left the Party to his 
Remedy at Law. | 5 . 8 

1 Veyn, 22). 80 where A. articled for the Purchaſe of B.'s Eſtate, pretending he 

bought it for one whom B. was willing to oblige, and thereby got it 
ſomewhat cheaper, when in 'Truth he bought it for another, Equity 
would not decree an Execution of this Agreement. 


Aby. Eq. I 7. 


Bromley and 80 where A. on a Marriage of his Daughter to B. covenanted that 
Fefferien. B. ſhould have his Lands at his Death cheaper than any other Perſon, 
5 and he lived twenty Years after, and deviſed to B. 10007. and to his 
Daughter, B.'s Wife, 500J. and he deviſed the Lands to his Grandſon, 
the Court refuſed to decree an Execution of the Agreement, becauſe of 
the Uncertainty of it; and it not being mutual, B. not being bound to 
- take it at any Price. 2 . 0 | | 
2 Vern. 632 An Agreement for a Purchaſe being obtained by an Attorney from 
2 and an old Woman of Ninety, and ſeveral ſuſpicious Circumſtances appear- 
TY ing, the Court would neither decree it to be carried into Execution 
againſt the Heir at Law, nor to be delivered up upon a Croſs Bill exhibi- 
ted for that Purpoſe, but left the Parties to their Remedies at Law. 
But as theſe Caſes, and all others on this Head, depend ſo much upon 
(a) As where (2) Circumſtances, and are to ſtand or fall according to the Degrees 
Bargains of Fraud and Circumvention attending them, and proved in the Cauſe, 
3 or by what appears unreaſonable on the Face of them, I ſhall only ob- 
at Law, in ſerve that a Court of Equity will much eaſier be prevailed on to diſ- 
the Life- miſs a Bill which prays a ſpecifick Execution of an unreaſonable Agree- 
time of their ment, than ſet aſide an Agreement, though not ſtrictly fair, on a Bill 
Anceltors. for that Purpoſe ; for this deprives the Party of what he had a Right to 
2 Chain. Ca. | | | 5 
18065 by Law; and that where ſuch Agreements are ſet aſide, it muſt be on 
rn. 271. refunding what was boua fide paid, making Allowances for Improve- 
2 Vern. 15, ments, Ce. | 1 | 
Where 1n the Year 1720. Land was ſold at Forty Year's Purchaſe. Rep. in Equ. 155. Where a Bill 
was brought for a ſpecifick Execution of an Agreement, after a great Length of Time. 2 Vern. 127. 
where the Party was impoſed upon, and knew nothing of the Value of the Lands, but what he 
had heard from the Purchaſer. Preced. in Chan. 538. where Lands are ſold too dear, and the Seller who 


ſecks a ſpecifiek Performance, cannot ftriftly execute his Part of the Agreement. Preced, in Chan. 
575. 2 Vern. 394, 338. Ed . 


2. Of Voluntary Agreements. 


6 CL 18. 


5. As Men have a Right in their Acquiſitions, ſo may they diſpoſe of 
them at their Pleaſure, and without valuable Conſideration ; but if a 
Man promiſes to convey Lands, or to give Goods without valuable Con- 

fſideration, or without delivering Poſſeſſion of them, this alters no Pro- 
perty, nor has the Party any Remedy in Law or Equity, being Nudun 
Padtum unde non oritur actio. | 


I | But 
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q decreed the Agreement, though the Party was not apprized what Eſtate 
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71 
But if it be done by Deed duly executed, under Seal, this is good in Telv. 196. 
Law, though there be no Conſideration or no Delivery of Pofſefſion ; Ce. Fac. 270. 
becauſe a Man is eftopped to deny his own Decd, or affirm any thing con- 45 2 
trary to the manifeſt Solemnity of Contracting. 5 85 
Alſo in Equity voluntary Conveyances are good againſt the Parties, i Chan, Rev 
and cannot be revoked, nor will the Court interpoſe in Behalf of one Vo- 273: 
Junteer againſt another; but if they affect Creditors, Purchaſers or 5 
younger Children, the Court will fet them aſide. 3 Wh is'to be 
| | | OR clteemed a 
Volunteer, vide Head of Pur. baſs, 


— 
—— 3 — — — 


If there be a defective Conveyance, without an equitable Conſidera- 2 Ent. 565. 
tion, a Court of Equity will not oblige the Party to make it good, tho? 2 Un. 40. 
there be a Covenant for further Aſſurances ; as if a Man makes a Feoft- © Vern. 47 5. 
ment to a Stranger without Livery, the Feoffor or Heir ſhall not be 
obliged to make good that Feoffmenr, but it ſhall be conſtrued in Equity 
to be an Eſtate at Will. as it is in Law. | | 15 GD | 

If an Annuity is granted by one to his Houſe-keeper, with a Bond 4%. Z4. 24. 
for Payment of it, and the Bond is Joſt, Equity will decree Payment of 
the Annuity ; for Service is a Conſideration, and no Turpis contradius 
ſhall be preſumcd unlefs proved. i | 


3. Of the Manner in which they are to be performed. 


If an Agreement be to quit the Poſſeſſion of Lands, the Court will 1 Fern. 121, 
not decree a Conveyance of the Lands themſelves ; but if the Agree- How Wer 
F 3 N | 2 „ments anc 
ment was to convey the Lands, it is ſaid that the Court would have Fromifes ure 
to be exc- 
cuted at 
Law, vide 
Hcads of Aſſumpſit and Cote ant, 


he had in the Lands. | 


If one is bound to transfer 300 J. Eaſt India Stock, before ſuch a 2 em. 394. 


Time, which he negle&s to do, and the Stock is much riſen, he ſhall ” re cer 
be obliged to transfer the Stock in ,Specze, and account for all Dividends" 7 237 
from the Time that it ought to have been transferred. 


If a Creditor agrees with his Debtor to take leſs than his Debt, fo 1 Vern. 210. 


that it be paid preciſely at ſuch a Day, and the Creditor fails of Pay- 1 Chan. Ca. 
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upon the Premiſſes, within the firſt ten Years, and Jays out but 30“. 
= and after the Expiration of thirty Years of the Leaſe, the Leſſor brings 


ment, he cannot be relieved, for Cjus eſt dare ejus eft diſponere. e 

If Money be lent on a Mortgage, at 5 per Cent. and the Mortgagor 
covenants io pay © per Cent. if he made Default for the Space of Sixty 
Days after the Time of Payment, if he makes Default, the Court will 


2 Vern. 134. 


= not relieve, this being the Agreement of the Parties. 


If a Leſſee for a long Term of Years covenants to Jay out 200 J. 1 yy, $16 


an Action of Covenant, and recovers 150 1. Damages, Equity will nei- 


* 


. : 8 | 
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Co. it. 48. | 


| Spelm. Gloſſ. 
$10. 
9 Co. 137. 


2 Nol. Abr, 


: 


(C) Of Parol Agreements, oꝛ ſuch as may 
be ſaid to be Within the Statute of Frauds 
and Perjuries. 1 | 


The Common Law required no other Solemnity in paſſing Lands or 
Tenements, but that of Livery and Seiſin, which being a Tranſlation of 
the Feud coram paribus curtis, and teſtified by them, was held an Act of 
ſufficient Notoriety to direct the Lord of whom to demand his Services, 
and Strangers againſt whom ro commence their Actions; but now | 
« By the 29 Car. 2. C. 3. pt. 1. it is enacted, That all Leaſes, Eſtates, 
c Intereſts of Freehold, or Terms of Years, or any incertain Intereſt 


c of, in or out of any Meſſuages, Manors, Lands, Tenements or He- 
c reditaments made or created by Livery and Seiſin only, or by Parol, 


« and not put in Writing, and ſigned by the Parties ſo making or 
« creating the ſame, or their Agents thereunto lawfully authoriſed by 
«© Writing, ſhall have the Force and Effect of Leaſes or Eſtates at Will 
« only, and ſhall not either in Law or Equity be deemed or taken to 
ce have any other or greater Force or Effect, any Conſideration for ma- 
cc king any ſuch Parol Leaſes or Eſtates, or any former Uſage to the 
c contrary notwithſtanding. 9 5 5 

« Except Leaſes not exceeding the Term of three Years from the 
c making thereof, whereupon the Rent reſerved to the Landlord, du- 
ce ring ſuch Term, ſhall amount unto two Third Parts, at the leaſt, of 
« the full improved Value of the Thing demiſed. | 


» 


« Alſo it is enafed, That no Leaſes, Eſtates or Intereſts, either of Free- 


ce hold or Terms of Years, or any uncertain Intereſt, not being Copyhold 
c or Cuſtomary Intereſt of, in, to or out of any Meſſuages, Manors, 
« Lands, Tenements or Hereditaments ſhall be aſſigned, granted or 


“e {urrendred, unleſs it be by Deed or Note in writing, ſigned by the 


« Party ſo aſſigning, granting or ſurrendring the ſame, or their Agents 


e thereunto lawfully authoriſed by Writing, or by Act or Operation of : | 


% Law. | 


« And it is further enafed, That no Action ſhall be brought where- 


&« by to charge any Executor or Adminiſtrator, upon any ſpecial Promiſe 
« to anſwer Damages out of his own Eſtate, or whereby to charge the _ 
% Defendant upon any ſpecial Promiſe to anſwer for the Debt, Default 


“ or Miſcarriages of another Perſon, or to charge any Perſon upon any 
« Agreement made upon Conſideration of Marriage, or upon any Con- 


« tract or Sale of Lands, Tene ments or Hereditaments, or any Intereſt 
in or concerning them, or upon any Agreement that is not to be, 
<« performed within the Space of one Year from the making thereof, 
“ unleſs the Agreement upon which ſuch Action ſhall be brought, or © 


© ſome Memorandin or Note thereof ſhall be in Writing, ſigned by the 
« Party to be charged therewith, or ſome other Perſon by him there- 
& unto lawfully authoriſed. 5 

« Part 7. it is enatted, That all Declarations or Creations of Truſts, 
& or Confidences of any Lands, Tenements or Hereditaments, ſhall be 
« manifeſted and proved by ſome Writing ſigned by the Party who is 
« by Law enabled to declare ſuch Truſt. — EB Ln 

% Provided that where any Conveyance ſhall be made of any Lands 
* or Tenements, by which a Truſt or Confidence ſhall or may ariſe, or 
< reſult by the Impiication or Conſtruction of Law, or be transferred or 


 & extinguiſhed by an Act or Operation of Law, then, and in every 


& ſuch Caſe, ſuch 'Truſt or Confidence ſhall be of the like Force and Ef- 
„ fect as the ſame would have been if this Statute had not been made. 


1. | «Part 1. 
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« Part 1. it is enafed, That no Contract for the Sale of any Goods, 

« Wares and Merchandiſes for the Price of ten Pounds Kerling, or up- 

« wards, ſhall be allowed to be good, except the Buyer ſhall accepr Parr 

of the Goods ſo ſold, and actually receive the ſame, or give ſome- 

« thing in earneſt to bind the Bargain, or in Part of Payment; or that 
« ſome Note or Memorandum, in writing, of the ſaid Bargain be made 
de and ſigned by the Parties to be charged, or their Agents thereunto 
« Jawfuliy authoriſed. f 


In the Conſtruction of this Statute, the following Points have been 


An 


| reſolved. 


That if there be a Parol Agreement for the Purchaſe of Lands, and a Ab. Ep. 19. 
Bill brought for a ſpecifick Execution thereof, and the Subſtance of the | 
Agreement ſet forth in the Bill, and confeſſed by the Defendant's An- 


ſwer, that in ſuch Caſe the Court will decree a ſpecifick Execution; be- 


cauſe there is no Danger of Perjury, which was the principal Thing the 
Statute intended to prevent. b | | | 
Alſo a Parol Agreement which is intended to be reduced in Writing, 
but prevented by Fraud, may be decreed in Equity ; as if upon a Mar- 
riage-Treaty, Inſtructions are given by the Husband to draw a Settle- 
ment, and by him privately countermanded, and afterwards he draws 


Abr. Eg. I 9. 


in the Woman by Perſuaſions and Aſſurances of ſuch Settlement to 


marry him: | | 
So where a Parol Agreement was concerning the Lending of Money Abr, Ez. 
on a Mortgage, and the Conveyance propoſed was an abſolute Deed 
from the Mortgagor, and a Deed of Defeaſance from the Mortgagee, 
and after the Morgagee had got the Deed of Conveyance, he refuſed to 
execute the Defeaſance, yet it was decreed againſt him on the Point of 
Fraud. _ = 
So where the Defendant, on a Treaty of Marriage for his Daughter 45, Eg. 20. 
with the Plaintiff, ſigned a Writing comprizing the Terms of the Agree- 2 Vern. 373: 
ment, and afterwards deſigning to elude the Force thereof, and pet 5: C. | 
looſe from his Agreement, ordered his Daughter to put on a good Hu- 
mour and get the Plaintiff to deliver up that Writing, and then marry 
him, which ſhe accordingly did, and the Defendant ſtood by at a Corner 


of a Street to ſee them go by to be married ; and the Plaintiff was relieved 
on the Point of Fraud. 8 i 


Þ3 
2 


On a Bill exhibited for a Marriage- Portion, the chief Evidence to ſup- 2 Vern. 322. 


port it was a Letter proved to have been written by the Father's Di- Where « 
rection, wherein it was ſaid he would give 1500 J. Portion with his LOG om 
Daughter, and that he was afterwards privy to the Marriage, and con- er, 


; romiſing a 
ſented to it, and the Portion was decreed the Husband. Portion, ind 


| | | a Marri 
had in Purſuance thereof, has been held ſufficient, vide 2 Vent. 361. 2 Vern. 110. 2 Vern arriage 


bee f 200. Preced. 
in Chan. 561. where an Uncle in his Letter promiſed his Niece 10001. Portion; but in the 8 
ter diſſwaded her from marrying the Perſon ; and my Lord Chancellor 


would not decree the Pay- 
ment, bur left the Party to his Action at Law. 2 Vern. 202. RT e 


But where on a Marriage-Treaty the Lady's Father propoſed to give Abr. Eg. 21. 
45001. Portion, and the Husband was to ſettle 4 or 500 J. per Ann. for Bades and 
a Jointure, the Father and intended Husband went to Mr. Minſpul's Pm 
Chambers, who hearing the Propoſals on both Sides, took down Minutes 
or Heads thereof in Writing, and the ſame Day gave them to his 

of the Agreement, 
the next Day the Father fell ſick ſuddenly, and died in two Hours af- 
ter, and the next Morning the Marriage was conſummated; and on a 


4x Bill brought ta have a ſpecifick Performance of the Apreement, my Lord 


Chancellor decreed it to be within the Statute of Frauds, and ſaid he 
e where an Agreement, though wrote by the Party him 
ind, if got ſigned or in Part executed by him; and that 


thoſe 
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thoſe. preparatory Heads might have received ſeveral. Alterations or Ad- 
ditions, or the Agreement might have intirely broke off upon ſome fur. 
ther Enquiry! of the Party's Circumſtances ; and this Decree was thought 
very juſt by tbe Bar, Who all agreed with my Lord Chancellor, that 
if ths Marriage had been on the Foot of this Writing, and the Father 
had been privy and conſenting to it, that he ſhould afterwards have been 
obliged to execute his Part thereof. FV 
25 Fan 124. On the Marriage of the Plaintiff with the Defendant's Daughter, the 
eee Defendant promiſed to give her 4507. Portion, and accordingly paid 
adjudged the Plaintiff 200 J. in Part, but took a Bond from him for it till a ſuit= = 
berween + able Settlement ſhould, be made, and the Defendant himſelf gave parti- == 
Sanſum and cular Directions concerning the Settlement, which was drawn according- 
Butter. ly and engroſſed; but before it was executed the Plaintiff's Wife died, 
and the Bill was brought to have the 200 J. Bond delivered up, and the | 
remaining 250J. paid, the Defendant..pleaded the Statute of Frauds and 
Perjuries, the Agreement not being reduced into Writing and ſigned by 
the Parties; and by Way of Anſwer denied that the 200 J. was paid 
in Part of the Portion, but ſaid it was lent the Plaintiff, and the Bond 
given for it; and the Plea was allowed; for if the Marriage ſhould be / 7 
looked upon as an Execution of the Agreement on one Side, ſo as to 
take it out of the Statute, it would intirely evade it; for all Promiſes 
of this Kind ſuppoſe a Marriage either already had or to be had. _ 
I here are ſeveral Caſes in which it has been held, that a Parol Agree- 
ment in Part executed ſhall be performed in the Whole; but as thoſe Caſes 
are not exactly ſtated or well reported, it will be ſufficient to mention what 
ſeems to be the Senſe of them, and what with any Juſtneſs can be col- 25 
1 Vern. 151, lected from them, That if an Agreement be made concerning Lands, 
9% .., though not in writing, and the Party by whom it was made receives All or 
: Vern. 433, Part of the Money, Equity will compel a ſpecifick Performance of the 
I ern. zo, Whole Agreement; becauſe this is out of the Statute, which deſigned to de- 
230, 472. feat ſuch Agreements only, no Part whereof was carried into Execution, = 
1 my and ſet up meerly by Parol; for that was the Occaſion of Frauds and EI 
2 Chan. Ca, Perjuries, that Perſons uſed to impoſe verbal Agreements upon others, 
35. and by ſuch falſe Oaths charge the Parties in Equity to perform ſuch __ 
Agreements, though they had never been made; and therefore the meer 
Parol Proof of ſuch Agreements concerning Lands cannot be admit- _ © 
ted in a Court of Equity; but where the Price is paid, there it doth not 
ſtand upon the Parol Proof of the Agreement only, but upon the Execu- 
tion of Part of the Agreement, which is Evidence that the Agreement 
was really made; and therefore there is the ſame Reaſon that the Plain- 
(a) Thar gi- tiff in Equity ſhould have the Land for his (a) Money, as it is that hae 
ving a ſhould deliver the Goods where he hath received the Money; but the = 
Surnea,. Sc. Doubt in theſe Caſes is, what ſhall be a Proof of the Receipt of the Mo- 
bi my _ ney. Thus far it ſeems certain, that if the Defendant in his Anſwer 
ind a Bar- E | of 4 RE 
gain of confeſſeth the Receipt of the Money for that Purpoſe in the Bill; or if 
Lands, tho* he denics the Money, and it be proved upon him by Writing, as by RF 
3 of Letter under his Hand, or other written Evidence, he ſhall be obliged 
Pie, i ſpecifically to perform the whole Agreement; becauſe he hath carried 


Chan. 569, Part into Execution; but if the Defendant confeſſes the Receipt of the # 


Money, but ſays that he borrowed it from the Plaintiff, and that he had 
it not in Execution of that Agreement, there he turns the Proof of the RF 
Agreement upon the Plaintiff, and then the Plaintiff muſt prove the R.? 
ceipt of the Money by the Defendant, for the Purpoſe in the Bill, by ß 
% For a ſome (b) written Agreement. 1215 _— - 
Paror Av. | | _ wo 
dence, as to the Receipt of the Money, ſeems to be as much excluded by the Statute, as Parol Evi 
dence relating to the Agreement 3 tamen Quære whether Parol Evidence may not properly be ap- „ 
plied to the Act of Receiving, though not to the A& of Contracting. 75 . * 
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If a Man, on a Promiſe of a Leaſe to be made to him, lays out Mo- Preced. in 
ney on Improvements, he ſhall oblige the Leſſor afterwards to execute C. 561. 
the Leaſe, being executed on the Part of the Leſſee, and the Leſſor ſhall „% PU 
not be allowed to take Advantage of his own Fraud, and run away with ;, Chan. 516. 
the Improvements made by another; but if no ſuch Expence had been 
on the Leſſee's Part, a bare Promiſe of a Leaſe, though accompanied 

with Poſſeſſion, would be within the Statute of Frands. 

One that could read made an Agreement for a Leaſe of Twenty-one SA. 159. 
Years, the Leſſor himſelf drew the-Leaſe.but for one- Year, and yet read 
it for Twenty-one Years, and after the Expiration of the Year ejected 
the Leſſee; on a Bill brought to be relieved upon this Matter, which was 
proved, the Court held it to be within the Statute of Frands and Peri u- 

— ries, and diimits'd the Bill with Coſts, it being the Plaintiff's own Folly, 
being able to read; ſecs, if he had been unlettered. | 

. If a Man purchaſes Lands in another's Name, and pays the Mloney, 


7 


„itt will be a 'Iruſt for him that paid the Money, though there be no! 1 175 ; 
| 7 Deed executed, declaring the Truſt thercof for the Statute of Hauds S. p. where 
and Perjuries extends not to Truſts raiſed by Operation of Law, 5 «Dy 9g 
5 , 1 | F A — 
- 1 5 Proof mult be very clear that he paid the Purchaſe- Money; but for this vide Head of Evidence. 
; Alſo the following Points have been reſolved in the Common Law 
Courts, on the ſeveral Branches of the above-mentioned Statute. _ a F 108, 
4 1. That the Clauſe which enacts that no Action ſhall be brought, Cc. Gilmore and 
t to charge an Executor, Ec. that this extends not to Promiſes made be- Shutter. 
5 fore, though to be performed after the making of the Statute ; for it! Tb 330. 
; would be againſt natural Juſtice, that a Promiſe made upon good Con- : "try 
* fideration ſhould be deſtroyed by the Retroſpect of a Law which none 2 Show. Rep. 
e could divine would be made. „% | ©: 46; Go 
2. Thar the Plaintiff in his Declaration necd not ſhew any Note in Raym. 450, 
„„ Writing, but it will be ſufficient for him to produce it on the Trial; 4 „ 
4 but if ſuch Promiſe is pleaded in Bar of another Action, it muſt be 2 Jenes 158, 
= ſhewn to be in Writing ſo that it may appear to the Court to be ſuch * 
h 2 Promiſe upon which an Action will lie. „ 11 
rr 3. That the Clauſe relating to Marriage extends as well to a Promiſe ie 
_— to marry, as to the Payment of Marriage-Portions, Oc. | . "2306. which 
x 4. That the Clauſe which ſays That uo A#ion ſhall be brought upon ſeems cont”. 
u. any Agreement that is not to be performed within the Space of one Tear from 1 Salk. 280: 
rt the making thereof, unleſs it be in Writing, extends not to a Parol Pro- Agreed by 


> miſe made to pay ſo much Money upon the Return of ſuch a Ship, oy on 
7 | $ db) 


be 1 which Ship happened not to return within two Years after the Promiſe a Cafe put 
hne made; for the Ship by Poſſibility might have returned within the Year ; by Trety, 
= and the Clauſe extends only to ſuch Promiſes where, by the expreſs Ap- Ch. Jult. 
- reg of the Party, the Thing itſelf is not to be performed within om TY 
TT „ | | | „ | 
1 5. On the Clauſe That no Action ſhall be brought on a Special Promiſe, 1 Salk. 2), 
to anſwer for the Debt, Default, &c. of another, it has been reſolved that 28. 
if A. is about hiring a Horſe from B. and C. to encourage him to lend 6 Med. 2.45, 
the Horſe, promiſes that A, ſhould deliver him ſafe, this is a collateral **” 
Promiſe, and an Undertaking within the Statute ; for C ſubjects him- 
ſelf to an Action, on the Breach of the Original Contract by A. 
againſt whom Detinue lies on the Bailment. So if two come to a Shop, 
and one of them contracts for Goods, and the Seller does not care for 
truſting him, whereupon the other ſays, Let him have them, and 1 will 
undertake he ſhall pay you; but if the Promiſe be, I will ſee you paid, 
or I will be your Paymaſter, it is otherwiſe. So if A. comes to B. and 
| | ; | „ „ 
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7 Co. 18. 
1 Vent. 427. 


76 Agreements. 


the Hiring is to A. and not to J. S. who is conſidered as Servant to A. 
80 in all Caſes where the whole Credit is given to the Undertaker, or he 
alone liable to an Action. 7 gp 


Aliens. 
> 


NN Alien is one born in a ſtrange Country and different Society, 
to which he is preſumed to have a natural and neceſſary All - 
giance; and therefore the Policy of our Conſtitution has eſta» 
bliſhed ſeveral Laws relating to ſuch a one; the Reaſons where- 


Molley 36 3. ' 
Some have 


thought of are that every Man is preſumed to bear Faith and Love to that Prince 
bat the and Country where firſt he received Protection during his Infancy ; and 


pines ren that one Prince might not ſettle Spies in another's Country; but chiefly 


introduced that the Rents and Revenues of one Country might not be drawn to the 


in the Time Subjects of another. 
of H. 2. | 


when a Law was made at the Parliament of Wallingford, for the Expulſion of Strangers, in order to 


draw away the Flemings and Picards, introduced into the Kingdom by the Wars of King Stepben. 
Daniel 67. Others have thought that the Original of this Law was far more ancient; and that it 


is an original Branch of the Feudal Law ; for by that Law no Man can purchaſe any Lands, but he 
muſt be obliged to Fealty to the Lords of whom the Lands are holden ; fo that an Alien, that owed 


a previous Faith to another Prince, could not take an Oath of Fidelity in another Sovereign's Do- 


minions. Spelm. Tit. Legeant 368. Cuſtumer, cap. 43. We find it uſed among the Romans, and only the 
Cives Romani were eſteemed Freemen among them. Afterwards, when their Territories increaſed, all 


the Italians were made free, under the Name of Latines, only they had not the Privilege of wearing 
Gold Rings, which was alter'd by Fuſtinian; and as the Empire increaſed, ſo all born within the 


Pale of the Empire were Citizens, in orbe Romano qui ſunt ex conflitutione Imperatoris Antonini cives Ro- 
mani effecti ſunt Vicinius, 27, Dig. Lib. 1. Tit. 5. Fo. 16. my Lord Chief — Hale ſays, That the 
Law of England rather contracts than extends the Diſability of Aliens, becauſe the ſhutting out of 
Aliens tends to the Loſs of People, which laboriouſly employed are the true Riches of any Country. 


1 Vent. 427. | | 


We ſhall under this Head conſider - 
(A) Who are Aliens, and this either by the Common 
Law oz by Statute. FCC oo ls | 


(B) Of Naturalization and Denization, the Difference 


(C) Ot the Diſadvantage that Aliens lie under by our 


Law ; and herein of their Jncapacity to purchaſe 
5 — and of the King's Title to ſuch Pur⸗ 
D) What Actions Aliens may maintain; and therein 
ok the Difference between an Alien Friend and one 
_ whoſe King is at Enmity with ours. wk 
(E) Of Pleading Alienage. 


(A) Who 


2 


tells him, hire your Horſe to J. S. and I will ſee you paid the Hire, there 
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| tations, is a natural Subject of England, becauſe his natural Allegiance 


” ance is every where due within the King's Dominions. 


(4) Who are Aliens and this either by the 


Common Law oz by Statute. 


All thoſe are natural-born Subjects whoſe Parents, at the Time of 1 
their Birth, were under the actual Obedience of our King, and whoſe in Cateins's 


Place of Birth was within his Dominions. Caſe, thoſe 
2 : | which were 


born in Norman , Grſ-oien, while under adual Obedience to the Kings of England, were Subjects 


born. 7 Co. 20. b. Vaugh. 210. S. P. And this by the Statute 42 Ed. 3. cap. 10. is declared to have 
been the Common Law; but thoſe born there now are Aliens, thoſe Places not being in the actual 
TTV 


If one of the King's Ambaſſadors in a foreign Country, hath Iſſue 7 Co. 18 4. 
there by his Wife, being an Eugliſb Woman, by the Common Law they. 
are natural- born Subjects. | 85 e g 

If the King of England makes a new Conqueſt, the Perſons there Dyer 224. 
born are his Subjects; but if it be re-raken from him again, the Perſons La 2815 
there born afterwards are Aliens. | 282. 


One born in Ireland, (a) Scotland, HW ales, or any of the Kin p's Plan- 5 1 17% 
, 11990. 1795 
301. 


is due to the King of England at his Birth; and that Faith and Allegi- 7 Ce. 1. 1 
28. 


| | | 5 7 COLT jj „ 
(a) The Antenati, or thoſe born in Scotland before the Deſcent of the Engliſh Crown to King \ Fe I. 
are Aliens; for the Uniting the Kingdoms by a ſubſequent Deſcent cannot make them Subjects of that 
Crown to which they were born Aliens; but the Poſtnati, or ſuch which were born after, are not 
Aliens; for being born within the Allegiance, and under the Protection of the King of England; 
they are his natural Subjects, and not Aliens. 7 Co. 1. to 28. Calvins's Caſe adjudged; with the Rea- 
ſons at Large. : | 5 : | 


I Aliens come as Enemies into the Realm, and poſſeſs themſelves of 7 Co. 18. a. 
a Town or Fort, and one of them has Iſſue born here, this Iſſue is an 

Alien; for it is not Cælum nor Solum that makes a Subject, but the be- 

ing born within the Allegiance, and under the Protection of the King. 
Thoſe born on the Engliſh Seas are not Aliens. Molly 370% 


F | +. : — * 


ä LE: PIP ax » 8 HS 1 
% By a Statute 25 Ed. 3. De natis ultra mare, it is declared, That the 25 EA. z. 


< King's Children, where-ever born, ought to inherit; and that all 


ce Children Inheritors, which from henceforth ſhall be born without the 

“ Ligeance of the King, whoſe Fathers and Mothers, at the Time of 

<« their Birth be and ſhall be of the Faith and Allegiance of the King of 

% England, ſhall have and enjoy the ſame Benefits and Advantages to 

“ have and bear the Inheritance within the ſame Ligeance as other Inhe- 

e ritors aforeſaid, in Time to come, ſo always that the Mothers of ſuch 

6 228 do paſs the Sea by the Licence and Wills of their Huſ- 

cc ands. ; | | * : we 5 ; 

If an Frgliſh Merchant goes beyond Sea, and takes an Alien Wife, C“. Car. 601 
the Iſſue ſhall inherit him; fo it is if an Eugliſo Woman goes beyond Ba, vert 
Sea and takes an Alien Husband, the Children there born ſhall inherit Bacon, ad- 
her; for though the Statute be in the Conzunctive, yet it hath been judged. 


La) 


conſtrued in the Disjunctive to hinder this Diſability ; and the Word Li. Rep. 22, 


and being taken inſtead of or, as ſometimes it is, it being not reaſonable Mo 157. 
that the Child ſhould not inherit the Parent that is of Ability, for the S. C. cited. 
Defect of the other that is not. | | 1 Vent. 427. 

. | „ 5 | RE. Bot S. C. cirec ; 
but it was held that if Baron and Feme Enghſh, go beyond Sea without Licence, or ſtay there be- 
yond the Time limited by the Licence, and have iſſue, that ſuch Iſſue is an Alien, and not inherit- 
able. Cro. Eliz, 3. Hyde verſus Hill ; tamen Quere, & vide Lit. Rep. 27. and Bro. Tit. Denixen 6. 


* 6 Husbaud 


Es Of er ibs 


PEP ² ER 


78 


—_— 


Dyer 224. in 
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5 Ann, 


4 Geo. 2. 


cap. 21. 
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cc 
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Husband and Wife dwelling in Calais, when it was taken by the French, 
fled into Flanders, where the Wife was delivered of a Son, the Iſſue ad- 
judged a Denizen, becauſe his Parents were born in Calais, then reck- 
oned Part of the King's Dominions, and becauſe he himſelf was begot- 


- o . 7 . 
ten there, though to avoid the Rage of Enemies born in another Prince's 
Territories. | 


« By the / Ann. it is enacted, That the Children of all natural-born 
Subjects, born out of. the Ligeance of her Majeſty, her Heirs and 
Succeflors, ſhall be deemed, adjudged and taken to be natural-born 
Subjects of this Kingdom, to all Intents, Conſtructions and Purpoſes 
& whatſoever. %%% og Fr | 5 

« By the 4 Geo. 2. the above Clauſe is confirmed with the following 
Proviſo, That it ſhall not extend to any Children, ſo as to make 
them naturalæborn Subjects of Great Britain, whoſe Father, at the Time 
of the Birth of ſuch Children, reſpectively were or ſhall be attainted 
of High Treaſon, by Judgment, Outlawry or otherwiſe, either in 


c 
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cc 
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cc 
cc 
cc 
cc 
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Birth of ſuch Children reſpectively, by any Law or Laws made in 
this Kingdom, or in Jreland, were or ſhall be liable to the Penalties 
of High Treaſon or Felony, in Caſe of their returning into this King- 
dom or into Ireland, without the Licence of his Majeſty, his Heirs or 
Succeſſors, or any of his Majeſty's Royal Predeceſſors, or whoſe Fa- 
thers, at the Time of the Birth of ſuch Children reſpectively, were 
or ſnall be in the actual Service of any foreign Prince or State, then 
in Enmity with the Crown of Euglaud; but that all ſuch Children 
are, were and ſhall be and remain in the ſame State, Plight and Con- 
dition, to all Intents, Conſtructions and Purpoſes whatſoever, as they 
would have been in, if the ſaid Act of the Seventh Year of her ſaid 
late Majeſty's Reign, or this preſent Act had never been made; but 
& out of this Proviſo are excepted (other than the Children of ſuch 


a 


ec 
c 
cc 
cc 
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„ Perſons who went out of Ireland in Purſuance of the Articles of Li me- 


ce ric) the Child of every ſuch Perſon before deſcribed, who at any 
“Time between the Sixteenth Day of November 1708. and the Twenty- 
c fifth Day of March 1731. hath come into Great Britain or Ireland, 
Sc. and hath continued to reſide in any of thoſe Places for the Space 
„ of two Years, and during ſuch Reſidence hath profeſſed the Pro- 
ce teſtant Religion; alſo every Child whoſe Father came into Great 
« Britain or Ireland, &c. and profeſſed the Proteſtant Religion, and 
died there between the Times aforeſaid ; alſo every Child whoſe Fa- 
ther continued in the actual Poſſeſſion of or Receipt of the Rents and 
Profits of any Lands, Sc. for the Space of one whole Year, at any 
Time between the aforeſaid Times, or hath bona fide, and for valuable 
Confideration, ſold, conveyed or ſettled any Lands, Ec. in Great Britain 
or Ireland; and any Perſon claiming Title thereto under ſuch Sale, Oc. 
hath been or continued in the actual Poſſeſſion or Receipt of the Rents 


cc 
cc 
CC 
cc 
cc 
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La 


© and Profits thereof, for the Space of ſix Months, between the Times 


aforeſaid, then, Oc. 


ca 


of or in Wool, Iron, Steel, Braſs, or any other Metal, Clock-maker, 
Watch-maker, or any other Artificer or Manufacturer of Great Bri- 
tain, ſhall at any Time after the Firſt Day of May, 1119. go into 
any Country out his Majeſty's Dominions, there to uſe or exerciſe, 
or teach any of the ſaid Trades or Manufactories to Foreigners; or 
in Caſe any of his Majeſty's Subjects now being, or who hereafter 
ſhall be in any ſuch foreign Country out of his Majeſty's Dominions, 
as aforeſaid, and there uſing or exerciſing any of the ſaid Trades or 


& 
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cc 
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cc 
- Realm within fix Months next after Warning ſhall be given to him by 


2 ce the 


this Kingdom or in Ireland, or whoſe Fathers at the Time of the 


« By the 5 Neo. 1. it is enacted, That if Manufacturer or Artificer 


S e So T re Þ as : 8 7 . 
p JJ ß tO i, . 
o LO < Wn & $ 7 I . » 4 o 
« l 7 ; = 


Manufactories herein before-mentioned, ſhall not return into this 
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not make him inheritable to any other Relation; for though the King Fac. 539. 


= CC 


Allens. 79 


3. 


A ACE 


« the Ambaſſador, Envoy, Reſident, Miniſter or Conſul of the Crown of 
“ Great Britain, in the Country in which ſuch Artificer ſhall be, or by 
« any Perſon authorized by ſuch Ambaſſador, Ec. or by one of his Ma- 
« jeſty's Secretaries of State for the Time being, and from thenceforth 
« continually inhabit and dwell within this Realm; then and in ſuch 
cc Caſe every ſuch Perſon ſhall be deemed an Alien. 


* 


(3) Of Naturalization and Dentzation, the 
\ Difference and Effect of them. 


Alien born may become a Subject of England two Ways, by Deniza- 1 I»p. 8. a. 
tion and by Naturalization; Denization is the King's Letters Patents, 1 29. a. 
which receives him into the Society as a new Man, and makes him ca- Gs 195 5 
pable to Purchaſe, and to (a) tranſmit Lands by Deſcent, but it doth 5 


Dixon. Cro. 


by his Charter may admit him into the Society, yet it cannot alter the (a) His Chil- 
Law, which denied him to inherit any Relations; bur if he be naturalized ® ng ers 35 
by Act of Parliament, then he in all Things inherits like a natural-born a whe 


8. | 1 5 : en WizatiON 
Subject, becauſe in an Act of Parliament every Man's Conſent is in- ſhall inherit, 


volved. CID 8 but not thoſe 


© | . | | ; >: .- nber, 
but all the Children of one Naturalized ſhall inherit, as well thoſe born before as after. Co. Lit. 3. 
Style's Rep. 139. | ä | 5 


A Man may be made a Denizen in Tail for Life, Vears, or upon Con- 2 Fores 12. 
dition; alſo the King may make a particular Denization, as if he grants Ce. Fac. 539. 


to an Alien quod in Quibuſdam curiis ſuis Anglie Audiatur ut Anglus, & OG TY ny 
quod non repellatur per illam exceptionem quod eft alienigena. 


But one cannot be naturalized, either with Limitation for Years, Life Co. Lit. 129.4. 


or in Tail, or upon Condition, for it is againſt the Abſoluteneſs, Purity * Kol. Rep. 
and Indebility of Natural Allegiance. . 1 

If a Man is naturalized in Jreland by the Parliament there, this is no | 
Naturalization as to England, for the Parliament of Ireland hath no di- e . 


: : 3 | e.. 
rect or conſequential Power of binding England; and Naturalization is 2 * 8 2. 
but a Fiction, which can only bind thoſe that conſent to it. dn Ibo 


N | | | e Wt: a Naty- 
ralization in England makes & Man a Natural-born Subje & of Ireland. Vaugh. 291. 


If an Alien be made a Denizen, and the Letters of Denization have 1 Ro!. Abr. 
a Proviſo (uſual in ſuch Charters) that the Denizen ſhall do his Liege % . . 
Homage, and that he ſhall be obedient, and obſerve the Laws of this 8 
Realm; this Proviſo is not any Condition, for though he never doth his Lane 38. 
Liege Homage, nor be obedient to all the Laws of this Realm, yet this S. C. 


will not make the Denization void ; for if he doth not obſerve the Laws, 


he ſhall forfeit the Penalties appointed by them. 


“ By the 7 Ja. 1. cap. 2. it is enacted, That no Perſon or Perſons ) Fa. 1. c. 2 
of what Quality, Condition or Place ſoever, being of the Age of 
<« eighteen Years or above, ſhall be naturalized or reſtored in Blood, un- 
5 lefs the ſaid Perſon or Perſons have received the Sacrament of the 
Lord's Supper within one Month before any Bill exhibited for the 
Purpoſe; and alſo ſhall take the Oath of Supremacy and the Oath of 
Allegiance in the Parliament Houſe, before his or her Bill be twice 
read; which Oath the Lord Chancellor, or Lord Keeper, and the 
Speaker of the Houſe of Commons, have Authority to adminiſter. 

A Denizen is not capable of Nobility, nor to fit in Parliament, for 17a 382. 
that to have a Power of making Laws, tis neceſſary he ſhould be totally 


received into the Society, which he cannot be without the Conſent of 
Parliament, | 


Cn 


o 
cc 
cc 


* 


£C By 


We — — — — 
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«© By the 12 & 13 V. 3. it is enacted, That no Perſon born out of 
„ theſe Kingdoms, (although he be naturalized or made a Denizen) ex- 
* cept ſuch as are born of Eugliſh Parents, ſhall be capable to be of the 


— — 


WO ; : 
{7 Privy Council, or a Member of either Houſe of Parl ament, or to 


e enjoy any Office or Place of Truſt, either Civil or Military; or to 
« have any Grant of Lands, Tenements or Hereditaments from the 
« Crown to himſelf, or to any other or others in Truſt for him. 
c But this Statute by the 1 Geo. 1. is explained, So as not to extend to 
<« diſable or incapacitate any Perſon, who at or before his Majeſty's Ac- 


c ceſſion to the Crown was naturalized, to be of the Privy Council, or 


« a Member of either Houſe of Parliament, Ec. and by this Statute it is 
cc enatted, That no Perſon ſhall hereafter be naturalized, unleſs in 
c the Bill exhibited for that Purpoſe there be a Clauſe, or particular 
« Words inſerted, to declare that ſuch Perſon ſhall not thereby be en- 
ce abled to be of the Privy Council, or a Member of either Houſe of 
« Parliament; or to take any Office or Place of Truſt either Civil or 
« Military, or to have any Grant of Lands, 'Tenements or Heredita- 
« ments from the Crown, to himſelf, or any other in Truſt for him; 
c and that no Bill of Naturalization ſhall hereafter be received in either 


“ Houſe of Parliament, unleſs ſuch Clauſe or Words be firſt inſerted or 


“ contained therein, 


(C) Of the Diſadvantages that Aliens lie 

under, and herein of their Incapacity to 
Purchaſe oz Jnherit, and of the King's 

Title to ſuch Purchaſes, e 


Vaugb. 22), An Alien cannot Purchaſe or Inherit any Lands in Euglaud, and the 
3 Reaſon is, becauſe every Perſon is preſumed to have a natural and ne- 
he 185 g. ceſſary Allegiance to that Society that firſt protected and preſerved him, 
He ſhall take and therefore he cannot pay any Allegiance to any other Society, unleſs 


cee, by he be afterwards received into it. | 
eſcenr | | | 3 

| Curteſy, Dower, or Guardianſhip. 1 Vent. 417. Molloy 464. But he may take the Eſtate though he is 
not capable of holding of it; therefore if in Tail, he may ſuffer a Recovery and Dock the Remain- 
ders. Co. Lit. 2. b. 2 Rol. Rep. 321. Goldib. 102. 4 Leon. 82. Bro. Tit. Denizen and Alien 17. | 


1 Sid. 193, And as an Alien cannot inherit himſelf, ſo he cannot be inherited ; the 
__ 47 Grandfather born in England, the Son an Alien, the Grandſon born in 
—_ > England, the Grandſon ſhall not inherit the Grandfather, becauſe he 
lizewood v. muſt then repreſent the Father, who cannot be repreſenred ; but if the 
Pace. Father be an Alien, and two Brothers born in Eugland, they may inherit 
3 each other, becauſe the Deſcent is immediate, and they don't take by 
cont, Repreſentation of the Father. SO eee 1 
| If the eldeſt Son be an Alien, the younger Brother born in England 
1 Vent. 417. ſhall inherit the Father ; otherwiſe it were if the eldeſt Son were attaint- 
32 Ed. 3. ed, becauſe the eldeſt Son and all his Deſcendants are before the younger 
- we 10 ** Brother, and the younger Brother cannot inherit before that Line is ex- 
| 3 tin; and it is a Foreign Preſumption, to ſuppoſe that any of that Line 
ſhould come over and have Children in England; but the Perſon attaint- 
ed is ſuppoſed to have all his Children reſiding in the Kingdom under the 


King's Allegiance ; therefore there is a Line continuing before that of the 


younger Brother. N enemies _ 

Hard, 2:4, For the ſame Reaſon, if an Alien hath four Sons, the two eldeſt 
Aliens, and the two younger naturalized, and one of the younger Sons 
purchaſe” Lands and dies, the eldeſt Brother having Iſſue born within the 

— | | Realm, 


Mm. 


4 


Aliens. e 0 


— 
* 


Realm, tlie younger Brother, and not the Iſſue of the Eldeſt, ſhall in- 
berit. 2 | | 
If an Alien hath a Son Alien, and afterwards is made a Denizen, ard Cr. Far. 539. 
hath a ſeèond Son, the ſecond Son ſhall inherit though the eldeſt Son be 5 15 1 reap 
alive. | | | unlerttcod, 
If an Alien hath Iſſue two Sons, A born beyond Seas, and B. born in 4 
FEugland, and A. is naturalized, he ſhall inherit B. Cre: Fas, 4: 4 

ee And now by the 11 0 12 ///. 3. it is enacted, That all and every (.djrey aus 
c Perſon or Perſons, being the King's Natural-born Subject or Subjects, Lien. 
within any of the King's Realms or Dominions, ſhall and may hereatter ' 

« Jawfully inherit and be inheritable, as Heir or Heirs to any Honours, 

« Manors, Lands, 'I'enements or Hereditaments, and make their Pedi- 

ce grees and Titles by Deſcent from any of their Anceſtors Lineal or 

% Collateral, although the Father and Mother, or Fathers or Mothers, 

c or other Anceſtor of ſuch Perſon or Perſons, by, from, through or 

& under whom he, ſhe or they ſhall or may make or derive their Title or 

« Pedigree, were or was, or is or are, or ſhall be born out of the King's 
1 & Allegiance, and out of his Majeſty's Realms and Dominions, as freely, 
6 fully and effectually to all Intents and Purpoſes, as it ſuch Father or 
ee Mother, or Fathers or Mothers, or other Anceſtor or Anceſtors, by, 
c from, through or under whom he, ſhe or they ſhall or may make or 
« derive their Title or Pedigree, had been naturalized or Natural-born 
6“ Subjects. 5% ĩ Vͥi | 5 Ws | 
If an Alien purchaſes Lands, the King ſhall have it upon Office found, Co. Lit. 2. 
for ſince the Freehold is in the Alien, and he is Tenant to the Lord of 1 Leen. pl. Gt, 
whom the Lands are holden, it cannot be deveſted out of him but b 
ſiome notorious Act, by which it may appear that the Freehold is in an- 
© other; but if an Alien purchaſes Lands and dies, then the Freehold is in 
the King without Office found, becauſe no Man can take it as Heir to- 
the Alien, therefore the Freehold is caſt upon the King; but if an Alien 

Purchaſe, and afterwards is made a Denizen, and then hath Iſſue and 

dies, the Iſſue ſhall inherit till Office found, becauſe there is a Perſon in 

Being to take as Heir to the Denizen, upon whom the Law caſts the 

Freehold, which is not to be deveſted out of him without the Solemnity 

of an Office. L | ES 
If an Alien and a Subject purchaſe Lands to them and their Heirs, , Elz. 123 
the Survivorſhip ſhall take Place till Office found, but the Office found C and 5 
nintitles the King and ſevers the Jointenancy; for the Freehold is in the Gayer. 
Alien by the Solemnity of Livery, 'till *tis deveſted out of him by ſo- Dyer 283. fi. 
lemn Office found; and every Perſon is ſuppoſed a Natural- born Subject 35; > 
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i Th 
that is reſident in the Kingdom, and that owes a local Allegiance to the e ee of 
King till the contrary be found by Office. e | | Offices, an 


3 1 | Office of In- 
titling, which is under the Great Seal; and an Office of Inſtruction, which is under the Seal of the 


Exchequer ; the Office of Intitling is an Inqueſt, which gives the King a Title, as here in the Caſe 


If an Alien Purchaſes a Copyhold in Fee in the Name of F. S. in 1 Rel. Abr. 
Truſt for him and his Heirs, though it be found that the Copyhold was 2 
in Truſt for the Alien, and that J. S. had the legal Eſtate, yet the King Seyle 4 N 
muſt ſue in Chancery to have the Truſt executed for his Benefit. {9 
An Alien cannot Purchaſe a Leaſe for Years of Lands, but he may if 
he be (a) a Merchant, take a Leaſe of a Houſe for his Habitation for (a) Pb. 36. 
Years only, and this is for the Encouragement of Commerce; for if an Ce. Lit. 2. b. 
Alien Trade he muſt have an Abode amongſt us, but if he () depart * Rol 3 
the Kingdom or die, it goes to the King, not to his Executors or Ad- 1 Ne 


1 | g * be a Mer- 
miniſtrators; becauſe it was only a Perſonal Privilege annexed to the chanr. 


. 9 goes beyond 
Sea, and leaves Servants in his Houſe during his Abſence. Dyer a. 6, 


ſequently 


Alien, as a Merchant, for the Encouragement of Commerce, and con- (6) Nor if he — 


— 
—̃ — 
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Aliens. i 
ſequently muſt expire with him, without going to his Executors or Ad. 
miniſtrators. | 

c But by the 32 H. 8. cap. 16. Paragr. 13. it is enacted, That all Leaſes 
cc of any Dwelling-houſe or Shop within this Realm, or any the King's 
« Dominions, made to any Stranger Artificer, or Handicraftſman born 
ce out of the King's Obeiſance, not being Denizen, ſhall be void and of 
c no Effect; and the Perſon ſo taking ſuch Leaſe forfeits 100 J. and the 
cc Perſon letting 100 J. more, one Moiety to the King, and the other to 
cc him that will ſue for the ſame. es Mp 
1 Sand. x, Upon this Statute the Caſe was, An Action of Debt was brought upon 
to 10. an Obligation, and upon Oyer demanded of the Condition it was recited, 
1 Sid. 3508 and it referred to Indentures, which Indentures were likewiſe recited 
. Berg io, in hecverba; the Indentures were upon a Leaſe of a Houſe in I/eftmin- 
116. 5. C. fer, reſerving Rents with Covenants, Ec. the Defendant pleaded 32 H. 8. 
2 Show. Rep. cap. 16. and that he was an Alien, Cc. and ſo would avoid the Leaſe and 


© 04 8 ra the Rent, and all the Security ; divers Exceptions were taken to this Plea. 
cited, and 


—— — 


agreed to be 1+ He has not ſaid where he was an Artificer, but this was over- ruled; 
good Law. for it is a Perſonal Quality, and ſhall follow the Perſon, and is univer- 


ſal. 2. The Defendant ought to have ſet forth and pleaded the Indenture, 
but per Cur', Since the Plaintiff has brought it into Court, as muſt be in- 
tended, and ſet it forth, the Defendant may plead upon it without ſet- 
ting of it forth again. 3. The Plea is, that Indentura prædicta vacua ex- 
iſtit, and this was likewiſe over-ruled ; for the Law is, that the Indenture 
and Bond make but one Security, and if the Covenant be releaſed be- 
fore Breach, the Bond will ſignify nothing. 4. This appears to be a Meſ- 
ſuage or Tenement, but he has not averred it to be a Manſion-houſe or 
Shop, according to the Statute; and upon this Point the Court at firſt 
were divided. Key/ing held, that Meſſuagium is Manſum, & quod clare con- 
ſtat non debet verificare. Moreton, though Meſſuagium be a Word of Art, 
and may be applied to other Things by a large Senſe, as to a Barn or 
Chapel; yet in Propriety it is a Manſion-houſe, and ſhall be intended ſo. 
 Twiſden and Hyndham, that it ought to have been averred ; for he muſt 
bring himſelf preciſely within the Statute, eſpecially in ſuch a Caſe as 
this, where he would avoid his own Contract; but afterwards the De- 
fendant had Judgment. pres 
2 Show, Rep, A Special Verdict found, that the Plaintiff made a Leaſe of a Houſe 
i IE: to the Defendant, who was found to be an Alien Artificer, and that this 
has ee Tuds- Leaſe was made by Indenture between the Flaintiff and Defendant, and 
ment. that there was no other Security or Promiſe made by the Defendant, and 
that the Defendant entred and enjoyed ſo long, for which the Plaintiff 
brought a Qantum meruit; to which the Defendant pleaded Non afſumpſit, 
= and the Matter being found ut /upra, the Court held, that an Aſſumpfit 
4%) But jer would not lie. 1. Becauſe this (a) would evade the Statute. 2. A Pro- 


Car', therk miſe in Law never takes Place where there is an actual Agreement. 
are other | 3 | 


Ways to evade it, as to make an Agreement * long as you and J pleaſe, at the Rate of 20 J. pe- 


Ann. for an Aſſumtſit will lie thereon; or you 


Inn. all have my Houſe for ſo long as you and I pleaſe, 
Tor fo much as its worth. | | | Rs 


1 * 2+ Debt upon an Obligation for Performance of Covenants in a Leaſe of 
1. J. dd. 2. 


Rridabin and a Houſe, &c. the Defendant pleaded the Statute 32 H. 8. cap. 16. and 
Fenice ſets forth that he was a Viutner, and Alien Artificer; and upon Demurrer 
fit was inſiſted upon for him, that a Vutner is as much an Artificer, and 
within -the Meaning of the Statute, as a Mercer, Draper or Grocer : Ch. 

Juſt. This Statute refers to another made 1 R. 3. cap. 9. which pro- 

bibits Alien Artificers to exerciſe any Handicraft in England, unleſs as Ser- 

vant to a Subject $kilful in the ſame Art, upon Pain of Forfeiture of bis 

_ Goods; now the Myſtery of a Vintner chiefly conſiſts in mingling of Wines, 


and that is not properly an Art but a Cheat; ſo the Plaintiff had Judg- 
ment. . | | | 
1 | e 
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If a Woman Alien, be ſhe Friend or Enemy, marry a Subject, ſhe 7 Co. 25. 
ſhall not be endowed, becauſe by the Policy of the Common Law, all Cs. £#-31-4 
Aliens are diſabled from acquiring any Freehold amongſt us; alſo Dower 
is an Eſtate created by Act of Law, and therefore the Law, which 27 
fruſtra agit, ſhall not transfer an Eſtate to one who cannot keep it, but 
muſt immediately, in reſpe& of her legal Diſability, give Title to an- _ 
= - . 108 | 0 . , . 1 Vent. 417. 
” other; and there is a Diverſity between ſuch Acts of Law and the Acts I ke 
of the Party himſelf; as if an Alien makes an actual Purchaſe, &%c. ſo Law 15 the. 
Aliens ſhall not be Tenants by the Courteſy by the ſame Reaſon, Ck eve 

SE | | | . ing mar 
an Alien ſhe ſhall he endowed, becauſe Princes cannot marry according to their Dignity, unleſs ty 


Perſons abroad; and now by a Special Act of Parliament not printed, 8. H. 5. 12, 15. Women 
Aliens, who marry with the King's Licence to Ergliſhmen, ſhall be endowed ; ſo of Engliſo Women 
who marry Aliens by the ſame Licence: But this latter Part can only be meant where the Alien Huf- 
bands are after made Denizens, that their Wives ſhall have Dower of Lands purchaſed before; for 
otherwiſe they, having no Capacity at all to hold any Lands of any Eſta e of Frechold, can derive 


no Title of Freehold to their Wives, and this Act never intended ro put them in a better Condition 


— — 


F: 5 | for that Purpoſe than they were before; but it muſt be intended of Land Purchaſed before their 


Denization ; ſince as to Land Purchaſed after, they would not want the Aſſiſtance of an AG of Par- 
liament, being by the Common Law Dowable of theſe, 1 Fol. Abr. 675. If one marries a Woman 
Alien without ſuch Licence, and then ſells his Lands, and after the Wife is made a Denizen, ſhe 
ſhall not be endowed, becauſe her Capacity began by the Denization, and ſhe was before abſolutely 
diſabled to hold any Land; but if this Marriage were by the King's Licence, then ir ſhould ſeem 
the Wife may be endowed, becauſe being married conformable to that Act, her Title to Dower be- 
gan preſently, and cannot be defeated by any After-A& of the Husband's. Co, Lit. 33. 4. 13 Co. 23. 


Practice, ſays Watſon, has always prevailed, yet, ſays he, it procceded ra- 2/3: 214 

ther from the Pope's Uſurpation, and a Submiſſion to his pretended Autho- 5 35 
rity in Church Matters, than for any nice Diſtinctions made uſe of be- 2 Ne Abr. 
twieen Spiritual and Laymen ; that the former would leſs diſcover the 3a. 
Secrets of the Realm, or tranſport the 'Treaſure thereof to nouriſh the 4 Inſt. 338. 
King's Enemies, than the latter. 1 5 | e Gs 


5 UD) What Actions Aliens may maintain, and 
- therein of the Difference between an Alien 
: Friend, and one whole King is at Enmity 
(( 


7 An Alien Friend may have Perſonal Actions but not Real; an Alien G.. Lit. 129.53 


, 5 7 Enemy ſhall have neither Real, Perſonal, or Mixt Actions. The Reaſon 1 And. 23 
why an Alien Friend is allowed to maintain. Perſonal Actions is, becauſe Dyer 2. b. 
be would otherwiſe be incapacitated to Merchandize, which may be as 
* much to our Prejudice as his; but as to the allowing of him to maintain 
= Real Actions, there is no Reaſon for it, becauſe there is no Neceſſity that 
e he ſhould ſettle amongſt us; an (a) Alien Enemy is diſabled from the (a) But who 
e, Prejudice that may accrue to the King and Kingdom, if he were allowed ſhall be ſaid 
to maintain any Action. | an Alien E- 


* ; a 8 my nemy, and 
= bow it ſhall be tried, vide 9 Co. 31. 4. That it ſhall be tried by the Record in Chancery, whether his 
= Prince is at Peace or at Enmity with ours, for every League is of Record; and Cro. Elix. 142. Owen 


. claimed: Turks and Infidels are not Perpetui Inimici, nor is there a particular Enmity between them 
. and us; for the Difference between their Religion and ours does not oblige us to be Enemies to their 
—= *crlons. 1 Salk, 46. ſaid to be the Words of L. K. Littleton. Vide Skin. 16 7. 206 | 


ger ſhall have an Action for faying he isa Bankrupt, Yelv. 198. 
c 


erſonal Actions, and theſe Words tend to 1 — 
e. b 


1 Bulſt. 154 
FO 
An 


Aliens ſeem not incapable of Eccleſiaſtical Benefices, and though this Com. Incumb. 


Parſon's Law ; 


25. That open Acts done by his Prince is ſufficient, and that it is not neceſſary that a War be pro- 
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11 E.. 3, An Alien Friend, Merchant, may upon a Statute extend Lands, and 
Rot. 87. upon Office the King ſhall not have them, and upon Ouſter he ſhall have 
Ea an Aſſize; for the main End and Deſign of both the Statute-Staple and 
| " Merchant, was to promote and encourage Trade, by providing a ſure and 
ſpeedy Remedy for Merchant Strangers as well as Natives, to recover 
their Debts at the Day aſſigned for Payment. 
Co. Lit. 129. An Abbot Prior or Prioreſs Alien ſhall have Actions Real, Perſonal 
4. b. or Mixt, for any Thing concerning the Poſſeſſions or Goods of his Mona- 
ron 1 3 ſtery here in England, becauſe he ſues in his Corporal Capacity, and not 
8. p. in his own Right, to carry the Effects out of the Kingdom. „ 
C. Car. 8. So an Alien Friend may be an Adminiſtrator, and ſhall have Admini- 
Sir Upwel/ ſtration of Leaſes, as well as Perſonal Things, becauſe he hath them in 
Caroon's Caſe. another's Right, and not to his own Uſe, | | | | 
2 J But it has been long doubted whether an Alien Enemy ſhould main— 
Crete tain an Action as Executor; for on the one Hand it is ſaid, that by the 
Cro. Flix. 142. Policy of the Law Alien Enemies ſhall not be admitted to Actions to re- 
Owen 45- cover Effects which may be carried out of the Kingdom, to weaken our 


| vorth, ; | | ; 115 . 
* ſelves and enrich the Enemy; and therefore publick Utility muſt be 


* — 


preferred to private Convenience; but on the other Hand it is ſaid, that = 
theſe Effects of the Teſtator are not forfeited to the King by way of Re- 


priſal, becauſe that they are not the Alien Enemy's, for he is to recover 

AMoley 870. them for others; and if the Law allows ſuch Alien Enemies to poſſeſs the 
Cr». Eliz.. 683. Effects as well as an Alien Friend, it muſt allow them Power to recover, 
| 23 ſince in that there is no Difference, and by conſequence he muſt not be 
191. ” diſabled to ſue for them; if it were otherwiſe it would be a Prejudice to 
Skin. 370. the King's Subjects, who could not recover their Debts from the Alien 
Executor, by his not being able to get in the Aſſets of the Teſtator. . 
1 dak. 46. If an Alien Enemy comes here ſub ſalvo conductu, he may maintain an 


Wel; and Action; ſo if an Alien Amy comes hither in Time of Peace per Licentiaan 


Williams. Domini Regis, as the French Proteſtants did, and lives here ſub protectione, 
and a War afterwards happens between the two Nations, he may main- 


(a) Bur an tain an Action, for ſuing is but a conſequential Right of (a) Protection; | 


Alien Ene- and therefore an Allen Enemy, that is here in Peace under Protection, 


my who has may ſue a Bond; aliter of one commorant in his own Country, 
ſuch Protec- | : | ES; 


tion, muſt plead it. Fareſl. 150. Sylvefter's Ca ſo. 


(E) Of Pleading Altenage. 


Co. Lit. 161. 
7 £8. 26. -- 
6 Co. 47- 

2 Keb. 98. 
I Leon. 78,79. 
Carter 50. 


quod vid. 


7 Co. 1, 9. 
Lit. Rep. 26. 


1 Sid. 357. 
Freeman v. 


King. 


” 0 


but if in Bar, he muſt take Iſſue, and this is the Reaſon of the Difference 


— ß 


The Defendant pleaded in Abatement, that the Plaintiff was an Alien 7 302. 
Enemy, born in ſuch a Place in France ; the Elaintiff replied that he iS 3 "Td 
zudigend, and born at ſuch a Place, in the Kingdom of Euglaud, ue Raft. Ent. 
alienigena mods & forma pront, Ec. & hoc Petit quod iuquiratur per Patriam, 252. 
and upon Demurrer to this Replication it was held to be ill; for that the MO: par ; 
Plaintiff did not rely upon the firſt Part of it, that he was born in Bug- pt. hg 
land, and ſo conclude with an Averment, that an Ifſne might be taken coreluded 
by the other Side, viz. that he was born in England, and that this Mat- his Replica- 
ter might be triable by a proper Vi/ze ; but here he hath put Alien or not ©0D we vg 
Alien in Iſſue, viz. non alienigena modo & forma, which cannot be tried, 75 . 8 
for want of a Viſue; and therefore Judgment was given that the Bill gative Claute 
ſhould abate. . 


non Alienigena, 
| = | Fey „ had been 
only Surpluſage, and helped upon a general Demurrer ; fo reſolved, Carth. 265. Bredaeck v. Briggs. 


Vide Comb. 212. 


Where Alienee is pleaded in Abatement, and the Plaintiff replies I- Comb. 390 
digena, he may either take Iſſue, or conclude & hor paratns eff verificare ; "fa Ch. 
in the two Precedents in Raſtal, „%% 

If Alienage be pleaded to an Alien in League, it muſt be pleaded in Pro. Tit. De- 
Abatement or Diſability of the Plaintiff; but if it be to an Alien Enemy men, 3, 10. 
it may be pleaded either in Abatement or in Bar to the Action, becauſe WY: 
it is forfeited to the King as a Reprilal for the Damages committed by 95g 603. 
the Dominion in Enmity with him. 8 1 Cart. 49. 


= 


Amballadoꝛs. 


N (a) Ambaſſador is a Perſon ſent by one (5) Sovereign Prince (a) Diffe- 

to another, to tranſact in the Place of his Sovereign ſuch Mat- rence be- 
ters as relate to both States. As to the Manner of appointing huge IM 
and receiving Publick Miniſters, their Duty, Power . > baſſador Or- 
4 Y5 ower and Privi- dinary and. 


leges, Sc. being chiefly regulated by the Civil Law, or Law of Nations, Extraordi- 


I muſt refer to other Books for thoſe Matters, and ſhall here only inſert vary. A 


what ſeems moſt worthy of Notice in our Law Books; obſerving that 128. An A 


our Law herein pays the greateſt Regard to Rules preſcribed by the ee. 
Civil Law and the Law of Nations. | 


fairs only, 


. | | a but an An- 
baſſador the Grandeur of his Maſter, MoZoy 128. (5) By the Law of Nations, none under the Qua- 


lity of a Sovereign Prince can ſend Ambaſſadors. Male 129. And it is ſaid by my Lord Coke, That 


there can be no Ambaſſador withcut Letters of Credence from his Sovereięen to another that hai: 


Sovereign Authority. 4 Inſt. 153. But the EleQtors and Princes ef the Empire ſend or receive 


Ambaſſadors touching Matters which concern their own Territories. Molloy 129. And the Han, 


Towns, being free Imperial Cities, have the ſame Regalia by Preſcription or Grant. A7oicy 1:9. But 


a King, deprived of his Kingdom and Royalty, hath laſt his Right of Legation. A, 4 130. in Mar- 
gine. If ſent from a King or abſolute Potentate, though in his Letters of Credence he 3 n 
Agent or Nuncius, yet he is an Ambaſſador or Legate. 4 Inſt. 153. That Ambaflagors were ſent te 
the Pope, being a Temporal Prince, and alſo his Ambaſſadors received here, who were ſaorn not te 
attempt any Thing prejudicial to the King or Kingdom. 4 /»p. 156. 


4 | An 


upon a Re 


Pilkington, 
| 0; Stanhope, 2 P. | 0 5 o ; . 
Formerly © until his Return from his Embaſſy ; and on Motion to diſcharge the Or- 


A 


86 k | = 211baſado2s. : 


Hoh. 78, 113, An Ambaſſador cannot, as Procurator, exhibit a Bill in our Courts for 
„ pier, Gp. a, certain Number of his Fellow Subjects, without an Authority from 
Do 3 them; for every Procurator muſt fue-in the Name of the 5 rincipal, and 
na, the Spa Cannot be ſuch without his Allowance; nay, the King cannot make a 
ſp Ambaſ- Procurator for all his Subjects, without their Conſent, nor would a Re- 
tador, and leaſe, Sentence or Diſcharge againſt ſuch a one be a Diſcharge againſt 

Sir Richard the Principal: Alſo the Office of an Ambaſſador doth not imply a privat 
Bingley. Ip 1 ; 5 . P C 
Procuration, but for the Publick, and not for a particular Subject, other- 

wiſe than it concerns the King and his Miniſters to protect them in Fo- 
reign Kingdoms in Nature of a Negotiation of State; and therefore, 
though he may Proſecute and Defend for a private Subject at the Coun- 
cil-Table, which is a Court of State, yet when he comes to ſettled Courts 

he muſt obſerve the eſſential Parts of their Proceedings. 


In the Biſhop of Roſs's Caſe, Ann. 13 Eliz. the Queſtion being, an 


4 Inf. 152. 


Molloy 33. Legatus, qui Rebellionem contra Principem ad quem Legatus concitat, Legati 


S. C. cited, Privilegiis gaudeat, & non ut Hoſtis Pænis Subjaceat, it was reſolved he had 


and ſaid, that Joſt the Privilege of an Ambaſſador, and was ſubject to Puniſhmenr. 
Ambaſſadors | 


cannot by the Law of Nations be defended when they a& againſt the State or Perſon of the King 


with whom they reſide; and vide 3 Bulſt. 28. and 1 Rol. Rep. 18 5. In which laſt Book the King's Ar- 


torney makes a Difference between a Conſpiracy to kill the King and other Treaſons committed by 
an Ambaſlador, | = | | | 


4 Toft. 142. If A. is ſent as Ambaſſador of the King of Morocco to the States, and 
Refolved in by them accepted as an Agent, and there being War between the King 
Palache*sCaſe of Morocco and the King of Spain, the King of Morocco makes a Commiſ—- 
1 e ſion to A. to take Hauiardse, and their Goods; and the King of England 
Ju 18 Rolls, grants him Letters of Safe Conduct as a Publick Miniſter, and the States 


and the Licence him to levy Men, to furniſh Ships, &c. and there being a League 


Judge of the between England and Spain, and England and the States, and War be- 


Admiralty, tween Spain and the States, A. takes at the Canaries a Spaniſh Ship 


pion toe laden with Goods, and by Streſs of Weather is driven to Plymouth, he 
them by the ſhall not be tried as a (4) Pirate here; for by the Law of Nations an 
Lords of the Ambaſſador ought to be ſafe and ſure in every Place. 


Council, up- 


on the Prayer af tho Spaniſh Ambaſſador, to proceed againft him as a Pirate upon the Stature 28 H. 8. 


cap. 15. 1 Kol. Reb. 175. S. C. cired. 3 Bulſt. 27, 28. S. C. cited. (a) But 1 Rol. Rep. it was agreed 


by the Civilians, that he ought to proceed Civiliter for the Goods, becauſe in ſolo Amici; and 3 Bulſt. 
29. A Suit being in the Court of Admiralty againſt ſeveral Merchants that had bought Goods, the 
Civilians held, becaute they were bought in Solo 4ici, Proceeding might be for them in the Court of 
Admiralty; and it is ſaid, that accordingly the Court denied a Prohibition: But per 4 Inſt. 154. tho 
this was the Opinion of ſome of the Civilians in Palache's Caſe, yet the contrary had been reſolved, 


2 Fac. R | 


4 Inf. 153- If a Man that is baniſhed is ſent Ambaſſador to the Place from which 


he is baniſhed, he cannot be detained or offended there. x 
2 Vern. $17. A Bill was exhibited in Chancery againſt one, then Ambaſſador at the 
Court of Spain; an Order was obtained, that all Proceedings ſhould ceaſe 


was helg der, it was agreed on Debate, that a Protection lies for an Ambaſſador, 


W to quia Profecturus, or quia moraturus, and that at Law he may caſt an Eſſoin 
kill the 


1 for a Year and a Day, and may afterwards renew it if Occaſion con- 


baſſador. tinues; and the Court ordered the Proceedings to ſtay for a Vear and a 


Vide 3 np. 8. Day, unleſs the Defendant ſhould ſooner return into England. 

Vide Co. Lit. If a Foreign Ambaſſador (being Pro-Rex) committeth a Crime which 
1305 is contra jus Gentium, as Treaſon, Felony, Adultery, Oc. he loſes the 
4 Inf. 153, Privilege and Dignity of an Ambaſſador, and may be puniſhed here as 


' Mothoy 139. any other private Alien, and is not to be remanded to his Sovereign but 


ſame Rule of Courtely. 
cited. 


1 Rol. Rep. 175. Same Rule agreed by the Civilians. So 3 Bulſt. 28. 1 Hawk, P. C. 35. S. P. 


2 | So 
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Amballadoꝛs. 5 


— 


So upon Contracts which are good Jure Gentium, he muſt anſwer. 4 1. 155. 
But Molloy 


141. 


vilians, that the Perlon of an Ambatſador cannot be arreſted. 


But if a Thing be only malum probibitum by Act of Parliament, pri- TY 5 
rate Law or Cuſtom of the Realm, and is not malum in ſe jure Gentium, 3 
; ; 4 . as x S ou M4 BT 
© wee contra jus Gentium, an Ambaſſador reſiding here ſhall not be bound Same Rule 


by it. cited. 
1 . wy ; | I Rot. Rep. | 
175. Same Rule agreed by the Civilians. 


And m by the 1 Ann. it is declared, © That all Writs and Proceſſes 
ce that ſhall at any 'Time be ſued forth or proſecuted, whereby the Fer- 
„ {fon of any Ambaſſador, or other publick Miniſter of any Foreign 
« Prince or State, authorized and received as ſuch by her Majeſty, - 


c her Heirs er Succeſſors, or the Domeſtick (4) Servant of any (a) On Mo- 
c ſuch Ambaſſador, or other Publick Miniſter, may be arreſted or ion io ſuper- 
c jmpriſoned, or his or their Goods or Chatteis may be diſtrained Gow: Fg 
“ ſeized or attached, ſhall be deemed and adjudged to be utterly null Statute, the 
„ and void. | Court held, 


5 b not neceſſary to ſhew that he actually lived in the Houſe, but that he muſt ſhew the Nature of his 
Office, that the Court may Judge of it; alſo that he is not ſuch a one as comes within the Delcrip- 
tion of any of the Statutes againſt Bankrupts. Hill. 4 Geo. 2. „„ | | 


Provided, That no Merchant or other Trader whatſoever, within 
„the Deſcription of any of the Statutes againſt Bankrupts, who hath 
© or ſhall put himſelf into the Service of any ſuch Ambaſſador or Pub- 
© lick Miniſter, ſhall have or take any Manner of Benefit; and that no 
„ Perſon ſhall be proceeded againſt as having arreſted the Servant of an 
„ Ambaſſador or Publick Miniſter, by Virtue of this Act, unleſs the 
( Name of ſuch Servant be firſt regiſtred in the Office of one of the 
Principal Secretaries of State, and by ſuch Secretary tranſmitted to 
the Sheriffs of London and Middieſex, for the Time being, or their 
„ VUnder-Sheriffs or Deputies, who ſhall] upon the Receipt thereof hang 
= © up the ſame in ſome publick Place in their Offices whereto all Per- 
= © ſons may reſort and take Copies thereof without Fee or Reward. 


„ The Perſons who by ſuing out Writs, Cc. violate this Law, which 


d is declared a Publick Act, to be puniſhed at the Diſcretion of the two 


the Coſts, in the ſame Manner as if he were a Foreigner; becauſe by the wagon 
above Statute all Proceſſes againſt Ambaſſadors and their Servants are 1 5 15. 
made void; fo that if the Bill ſhould be diſmiſſcd, no Proceſs could iſſue Order ſaid 


1 againſt him. | to be made 
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ie is ſaid, that molt certainly by the Civil Law, his Moveables, which are accounted an Ac- 
enifion to his perſon, cannot be ſeiſed on as a Pledge, or for Payment of Debt, though by Leave of 
the King or State where he reſides tor all Coattion ought to be far from an Ambaflador, as veil 
that which touches his Neceſſaries as his Perſon; if therefore he hath contracted a Debt, he is to be 
called upon kindly ; and if he refuſes Payment, Letters of Requeſt are to go to his Maſter, ſo that 
the ſame Courle may be taken with him as with Debtors 1n another Territory ; and takes Notice of 
the Opinion of my Lord Coke, which ſeems to the contrary; and 3 Bulſt. 28. it is agreed by the Ci- 


ces on this 


Thar it was 


| | TE : by my Lord 
Cooper, after Anſwer put in, Trin. 1709. between Barrett and Buck. 
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Amendment and Jeokail. 


(A) Of Amendments at Common Law. 1 
() The ſeveral Statutes ok Amendment and Jeokail. 


() Whether the Statutes of Amendment extend to the 
King, oz to any Criminal Pꝛoceedings. 


(D) Jn what Caſes the Pzoceedings in Civil Cauſes are 
amendable, and the Manner thereof, as by amend. _ 
ing one Part of the Becoꝛd by another: And herein, 

1. Of the Original Writ and Proceſs. 
2. Of the imperiance Roll. 
3. Of the Plea Roll. 


4 of the Jury, Proceſs and LA 6 2 Prius Roll. 
5. Of the Verdict. 


(E) What Defects map be amended, 02 are Aided after - 
- Cerdict : And herein, 


1. Of the want of ſufficient Certainty in the Plaintiff 1. 
Declaration in not ſetting forth his Cauſe. 


. of Repugnancy and Surpluſage. 
4 Of Inſufficiency i in the Defendant's Bar, 
4. Of Immaterial and Informal Iſſues, 


(F) Of amending the Judgment. + 
(G) At what Time the Amendment muſt be made, and 
therein of RBecozds removed out of Inkerioꝛ Court, 

and paying of Coſts, 4 

(H) Where Recoꝛds defaced by Peſign 02 Accident wil = 

be let right and amended, = 
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cords, nor amend them, nor Record againſt their Inrolment, nor, any 


Amendment and Jeofail. | 89 


(4) Of Amendments at Common Law. 


T Common Law there was but little Room for Amendments, B. 2. 
which appears by the ſeveral Statutes of Amendments and Feojgils, > Co. 150 
and likewiſe by the Conſtitution of the Courts; tor ſays 
- Britton, the Judges are to Record the Parols deduced before 
them in Judgments ; alſo, ſays he, E. 1. (a) granted to his Juſtices to 


Record the Pleas Pleaded before them, bur are not to eraſe their Re- Cnet 


; a ' þ b « T0 FP 0 a E. I. was is 
way ſuffer their Records to be a Warrant to juſtify their own Miſdoings. frittiy d. 
a 55 „„ 11 JJ... „ 
when Ch. Juſt. Ingham, in his Reign, moved with Compaſſion for the Cireumſtances of « poor, Man 
who was fined 124. 44. craled the Record, and made it 6s. 84: he was fined 8do Marks. 


4 Inſt. 25 5» 


Hence it appears, that regularly at Common Law, neither falſe Latin, 9 H 7: 16: 
the Omiſſion of a Word, Syllable, or Letter, or other Defect or Vari- 5 Sg 
ance from the approved and legal Forms, were amendable. _ 155 2 of 

But out of this General Rule there are the following Exceptions. C. 192. 

1. All Miſtakes were amendable the ſame Term, becauſe it is a Roll of g Co. 157. 
that Term, and ſo in the Breaſt of the Court during the whole Term, Bla kmore's | 
and when a new Roll might be brought in the Cauſe, and conſequently Cate. 
the ſame Roll may be amended. LP. _ 2-08 

That Part of the Count which records the Writ was amendable at 3 2 
Common Law, though of a ſubſequent Term; becauſe the Recording the; 1 Fs 7 
Writ was Surpluſage, and the Judges were not to Record againſt a for- Vide Cro. Car. 
mer Record. * | Co on, 144. 

An Eſſoin, if the Plaintiff's Name were miſtaken, or an Eſſoin was ! Sand. 317. 
made as Guardian, when there was no Guardian in the Writ, this was 2. H. 4 4. 
amendable at Common Law, becauſe ſuch an Eſſoin was contrary to the L 1. 


: a 8 | | | 15 N | | " ment 7, 61: Fs 
Ws and conſequently an Inrollment of it would contradict a former e Dae 
rit. 8 LC 


| | | ment 26. 
Continuances could be amended at Common Law; as where A. brought 8 Co. 
a Bill againſt B. who vouched C. who entred into Warranty, and plcaded 8 Co. 1 56.6. 
to Iſſue, a Vehire Facias, and a Furat' inter A. and B. was pur in, which ! Kol. Abr. 
Jurat' ought to have been between A. and C. and becauſe it appeared by eee | 
the Record of the Iſſue, and the Award of the Venire Facias, and the 619, 
Venire it ſelf, that the Furat* ought to have been between A. and C Style 339. 
this was amended, otherwiſe it would be an Inrollment againſt a former 1, 155: 
Record. N N | TY: 2 Mod. 516. 
In the Caſe of the King the Writ was amendable, where the Fault 8 Ce. 156. 
was in the Form, as in a Qr12re Impedit brought by the King, the Wrig 42 E. 3: 6. 
was Preſentere inſtead of Preſantare; and it was amended ; for it could Le infa 
not be intended that the original Inſtitution of the Court was to deſtroy e 


or leſſen the Prerogative of the King. 


Aa (B) The 


- — 2 — 
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3 Amendment and Jeofail. 


(B) The ſeveral Statutes of Amendment and 
Jeokail. 


The tying down the Courts fo ſtrictly not to alter their Records after 
the firſt Term, was found very inconvenient, and many Judgments were 
reverſed by the Miſpriſion of Clerks, E9c. Wherefore it was enacted, 


« By 14 Ed. 3. cap. 6. That by the Miſpriſion of a Clerk in any | 


« Place whereſoever it be, no Proceſs ſhall be annulled or diſcontinued _ 5 


(a) The © by miſtaking in Writing (a) one Syllable, or one Letter too much or 


2 con- « too little, but as ſoon as the Thing is perceived by Challenge of tge 


rued this c 


Srature ſto © Party, or in other Manner, it ſhall be haſtily amended in due Form, > 


favourably * without giving Advantage to the Party that challengeth the ſame be- 
for the Suit- “ cauſe of ſuch Miſpriſion. | EI 
O'S, That | 


they extended it to a Word. 8 Co. 158. a. But they were not agreed whether they could make theſe : 
Amendments as well after Judgment as before. 8 Co. 157. ö. which occaſioned the 9 H. 5. cap. 4. 


by which it is declared, That the Judges ſhall have the ſame Power as well after as before Judg- 


ment, as long as the Record or Proceſs is before them; and this Statute is confirmed by 4 H. 6. c. 3. 
with an Exception, that it ſhall not extend to Proceſs on Outlawry, or to Records or Proceſſes in 
FVales. But by 2 Sand. 40. this laſt Exception, and the like Exception in 8 H. 6. cap. 15. ſeem to be 
annulled by the Statute of 27 H. 8. cap. 26. by which it is enacted, That the Laws of England ſhall | 


dea uſed, prattiſed and executed in Wales. 


8 Co. 157.4, Though theſe Statutes gave the Judges a greater Power than they had 
before, yet it was found chat they were too much crampt, having Au- 
in Nature thority to amend nothing bur Proceſſes, which they did not conſtrue in a 
thereof, not large Signification, ſo as to comprehend the whole Proceedings, but con- 


An Original, 


included fined it to the Meſne Proceſs and Jury Proceſs: Wherefore to inlarge 
are the the Authority of the Courts, 5 
vord Proceſs. © 
Record, Proceſs, or Warrant of Attorney, Original Writ or Judicial 
„ Pane] or Return, by Razing or Interlining, or by Addition, Sub- 


* traction, or Diminution of Words, Letters, Titles, &c. no Judgment _ 

<« or Record ſhall be reverſed or annulled, but the Judges, in any Re- 

« cord, Proceſs, Word, Plea, Warrant of Attorney, Writ, Panel or 

« Return, in Affirmance of Judgment, may amend all that which to 

« them ſeems to be the Miſpriſion of the Clerk (except Appeals, In- 
dictments of Treaſon, Felony and Outlawries of the ſame) and the 

c Subſtance of the proper Names, Surnanes, and Additions left out in 
« Originals and Exigents, contrary to the 1 H. 5. and other Writs 


ce 


& containing Proclamation, and if certified defective, the Parties in 


« By the 8 H. 6. cap. 12. it is enacted, That for Error aſſigned in any | 


« Affirmance of Judgment may alledge the Variance between the Record 


« and Certificate, and if found and certified it ſhall be amended. 


«* By the 8 H. 6. cap. 15. The Judges, in any Records or Proceſſes 1 


ce before them, by Error or other ways, or in Returns of Sheriffs, Co 
„ roners, Bailiffs of Franchiſes, or others, may amend the Miſpriſion 


cc of the Clerks of the Courts, or of the Sheriffs, Coroners, their Clerk 


and other Officers whatſoever, in writing a Letter or Syllable too 
« much or too little. | 


As theſe Statutes extended only to what the Juſtices ſhould interpret | 


the Miſpriſion of their Clerks and other Officers, it was found by Expe- 
rience, that many juſt Cauſes were overthrown for want of Form, not 
added by any of theſe Statutes, though they were good in Subſtance: 
\ herefore for further Relief of Suitors, | 


* 


2 | ce T he 


Amendment and Jeofatl. TJ 


« The 32 H. 8. cap. 3o. enacts, That if (a) any Iſſue be (b) tried On this Sta- 
« (c) by the Oath of twelve Men, for the (4) Party Plaintiff or De- wee à care+ 
« mandant, or for the Party Tenant or Defendant, in any Courts of ful ang exact 
« Record, Judgment ſhall be given, any Miſpleading, Lack of Colour, ha, the fol- 
ce inſufficient Pleading or Jeofail, any Miſcontinuance or (e) (F) (& lowing 
C (h) Diſcontinuance or () Miſconveying of (4) () Proceſs, Miſ- Notes, vide 
C joining of the Iſſue, (n) Lack of Warrant of Attorney of the Party! Danv. Abr. 
4 ] Z | . . 2 
C (x) againſt whom the Iſſue ſhall be tried, or other Negligence of the Hog 


| ; 8 | But yet 
« Parties, their Counſellors or Attornies, and the Judgment ſhall ſtand (4) 7; (0 * 


« according to the ſaid Verdict, without Reverſal. | „on the vi &. 
| | 5 armis is not 
within the AQ; but ir muſt be one joined upon the Special Matter alledged. Cre. Fac. 599. and 
vide 1 Sand. 81, 82. (b) But if in Replevin the Plaintiff is Nonſuit after Evidence, and the 
Jury aſſeſs Damages for the Avowant, this is no Trial within the Act; for the Enquiry of the 
Jury is only in Nature of an Office of Inqueſt. Cyo. Eliz. 339. adjudged, 412. adjudged, and vide 
- Goulſ. 49. Hob. 69. C) 80 that an Iſſue upon Nul tiel Record is not within the AQt. 11 Co. S. a. Cro. 
Fac. 304. (4) In Treſpaſs againſt A. and B. 4. pleads Not guilty, and B. confeſſes the Action 
and a Writ of Enquiry is awarded upon the Roll, bur after quoad B. there is no Conrinuance en- 
tred, and after the Iſſue is found for the Plaintiff, admitting there is a Diſcontinuance qwoad B. yet 
it is aided by the Statute; for B. was Party to the Original, and is privy to the Verdict, being liable 
to the Damages. Sir Fohn Haydon's Caſe, 11 Co. 6. b. adjudged, 1 Rol. Rep. 31. adjudged, and vide 
Cro. Fac. 304. and vide Cro. Car. 313-— But an Iſſue between the Demandant and Vouchee,. is not 
within the Act. 1 And. 26. Kelw. 20). b. 5 Co. 37. b. 11 Co. 6. b. but per Hob. 281. this Opinion 
is Queſtioned, it not being ſaid Party to the Original. (e) If as to Part, the Defendant joins Iſſue, 
bdut lays nothing as to the reſt, and this Iſſue is found for the Plaintiff, he ſhall have Judgment. Go- | 
1 merſal and Gomerſal, 11 Co. 6. b. 2 Leon. 194. Godb. 55. (% 1 Rol. Rep. 161. Cro. Fac. 353. Hob. 187. 
0 3 Lev. 39. and vide Goulſ. 109. 1 Bulſt. 25. Cart. 51. — But if the Matter is pleaded to the whole, 
though in Fact but an Aniwer to Part, this is a bad Plea, and not help'd by the Stature. Hard. 


2 — 


331. (F) This extends as well to thoſe on the Part of the Plaintiff as of the Part of the Defen- ; 
| gant. 1 Rol. Rep. 161 (g) Diſcontinuances after, as well as thoſe before Verdict, are within this A&. 1 
Ctro. Eliz. 489. Cro. Fac. 528. and vide Cro. Car. 236. Cro. Fac. 211. Cro. Eliz. 520. () Diſcontinuan- | 
12 ces are helped by the Statute, but not imperfec Verdicts. 2 Leon. 196. Cro. Eliz. 133. Godb. 57. | 
. 3 Lev. 35. (5) But if upon an Information of Perjury, the Court awards a Subtæœna againſt the De- | | 1} 
fendant, this is not a Miſconveying but a diſorderly Proceſs, and not aided by the Statute. Tvplif | 
& and Waller. 1 And. 48. adjudged. Kel. 214. adjudged, and there ſaid this is no more help'd by the 
Statute, than if in Ejectment the Court ſhould award a Petit Cape, or in a Real Action a Diſtreſs or | 
y 2 Attachment; for ſuch Diſorders were never intended to be redreſſed by the Statute, and vide Cro. Jac. 
al 399. where one Proceſs does not warrant the other,——So when a Venire is awarded to a wrong Offi- 
| cer, and he returns it, and thereupon a Trial is had, this is a Miſ-rrial, and not helped. 1 Brown. 
De. |; | 34. Cro. Elix. 574, 586. Moor 356. PI. 482. Telv. 15. 5 Co. 36. b —- But that Miſ-trials, as where 
ad the Venue was awarded of a wrong Place, &c. were not aided by this Statute, v.de Cre. Eliz. 468. 
ee  Goulſ. 38. Winch 69. 4 Leon. S5. Cro. Fac. 647. Lit. Rep. 365. Moor 91. Pl. 212. Kelw. 212. 5 Co. 36. b. 
e) Bur if there be any Defe& in an Original, or 1n the Return thereof, it is not helped by this 
r AG. Relw. 20). 1 And. 27. (I) As if a Diftringas is awarded where it ſhould be a Habeas Corpora. 
to Savil 37. (m) Vide 1 Leon. 175. Cro. Eliz. 145,153. where the Entry was, that the Defendant obtu- 
n- lit fe per Higgens Attor ſuum, without ſhewing Ins Chriſtian Name; and it was argued that it was | 
he belped by this Statute ; and in Cro. Eliz. 153. it was ſaid that it there were any Warrant of Attor- 
f ney, and his Name appears, then it may be amended by it; but for this vide 1 Rel. Ahr. 289. 
in I Leon. 175. and vide 18 Eliz, cap. 14. by which a Proviſion is made againſt the Want of any War- 
*1ts 7 


rant of Attorney. (n) But if the Judgment is not given upon the Verdict, it is not within the Act; 
in as in Debt againſt an Heir upon the Bond of his Anceſtor, he pleads Riens per deſcent, except twenty 


wy > Acres in D. and the Plaintiff replies he hath more in S. upon which they are at Ifſue ; and it is 
found for the Defendant ; but the Plaintiff rakes Judgment upon the Confeſſion of the Aſſets. Mo— 
lineux and Molineux, Telv. 169. reverſed by Reaſon of a Diſcontinuance, Cro. Fac. 236. reverſed ac- 

ſſes cordingly, and ſaid the Statute mult be intended where the Verdict is the Oecaſion of the Judgment, 

on 

o This Statute, tho much more extenſive than the others, and tho' it 
very much enlarged the Authority of the Judges in Amendinents in Miſ- 

\ret takes, yet it remedied no Omiſſion, but one, which was the Party's own 


pe⸗ ps Neglect, in not filing his Warrant, which ſhould not after Verdict pre- 
= judice the Right of the Party that had prevailed; therefore to Remedy 
the Omiſſions which the prevailing Party might have been Guilty of, as 
well as the other Side. BY — —— — 


ec By 


—v— — —— 


other two, R | 
there is © Fault in Proceſs, upon or after any Aid Prier and Voucher. 


4 
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92 . Amendment and Jeokail. 


(a) Bur if By the 18 Elix. cap. 14. it is enacted, That after Verdict iven 
in Treſpaſs © in any Action, Suit, Bill, Plaint or Demand, in any Court of Re. 
againſt 4. « cord, Judgment (a) thereupon ſhall not be ſtayed or reverſed for 


B. and C. cc Want of Form touching falſe Latin or Variance from the Regiſter, 27 


Noe utes, cc or (4) other Faults in Form, in any Writ Original or Judicial, 


and it is © Count, Declaration, Plaint, Bill, Suit or Demand; or for (c) (4) 
found for « Want of any Writ (e) Original or Judicial, or by Reaſon of CF) 
1 « any (g) imperfect or (5) inſufficient (7) Return of any Sheriff or 
g ce other Officer, or for Want of any Warrant of Attorney, or for any 


[udgment | | | | 
by Default, the Want of an Original may be aſſigned for Error; for the Verdi& being found for 
4. he is our of the Caſe, and it is as if the Action had been brought againſt the other two only; 
but if” the Verdict had been for the Plaintiff, the Want of the Original qzoad the other had been 


cured. 1 Lev. 210. (b) But the Omiſſion of vi & armis in a Declaration of Treſpaſs is Subſtance, - By 
becavſe that is the Inducement for the King's Fine. Cro. Car. 407. March 140. Cro. Fac. 443, 526, 


536. but vide Cro. Fac. 130. 2 Rol. Rep. 28 5.— So is the Aſſignment of a Breach upon a Recognizance 
for Good Behaviour. Cro. Fac. 412. (c) 1 Leon. 30, 31. vide where the Original was determine! 


and not revived. (d) An ill Writ in Subſtance, or a good Writ which warrants not the Declaration, | 


is not aided by the Statute. Cro. Flix. 722. Goulſ. 126. Yelv. 108, 109. 1 Sid. 84. 5 Co. 37. b. 3 Full 


224. 1 Rot. Rep. 432.— When the Variance is ſuch that it ſhall be taken as no Original. Cvo. s 7 
204. Hob. 251. Cro. Fac. 654, 655. Cro. Car. 327. Cro. Eliz. 286. 3 Mod. 136. 2 Kol. Rep. 3552. 5 Co » 


57. 6,-—-But not ſo where the Vicious Writ is certified to be the Writ upon which the Froceerings 


were, and that there is no other. Cro. Fac. 185, 479, 664, 675. Palm. 428. 1 Brogenl. 96, 97. On, 3 
Car. 272, 281. 1 Fones 304. Lath 116. Yelv. 109,— But where it appears there was a good Ori oh 


nal, no Averment ſhall be taken that the Proceedings were on the vicious One. Cro, 7a 597. Pain 


423.-—And in Ejectment, where the Declaration recited the Original to be Summoritus en there „ 
being none upon the File, the Court would not intend a vicious one; but that there was a you! | 
one, which is loſt; and that the Plaintiff's Clerk miſtook in the Recital thereof. Redman and E, 
1 Sand. 317. 1 Mod. 3.— So the Want of a Venire, Diſtringas, Ec. is aided, but not a vicious ou, 


and where a vicious one ſhall be taken as none, vide Cro. Eliz. 483. Owen 59. Moor 465. Ney 5.5 =, i 


Moor 684. Pl. 944. and vide Cro. Eliz. 215, 257, 259, 422, 433, 781. Cro. Fac. 65, 162, 396. Cro. Car, 

90. Mo. 402. Pl. 535, 623. Pl. 852, 696. Pl. 967. Gcdb. 194. 1 Leon. 329. 1 * 130, 131. 
3 Pulſt. 180, 1 Brœcvnl. 78, 97. Telv. 69. 1 Rol. Rep. 22. Stile 8, 483. March 26. 2 Ro 

(e) The Want of a Bill on the File, which-1s in Nature of an Original is aided by the Equity of ths 

Act. Hob. 130, 154, 264, 282. 1 Jones 304: Cro. Car. 282. Stile 91,—and Cro. Fac. 91. to the contrary _ 


is not Law,— Quere of the Want of a Plaint in inferiour Courts; but however an erroneous Plaint 


is not help'd. Cro. Fac. 108, 109. Stile 115. 1 Rol. Rep. 338. (F) But if there be no Return; 8 
if the Writ be Album breve, or the Name ot the Sheritf not indorſed, this is not help'd. 1 Rol. Rep. 
295. 5 Co. 41. Cro. Eliz. 310, 509. Yelv. 110. Cro. Fac. 188, 189. (g) Vide Stile 91. 2 Rol. Rep. 24. 
In the Return of the Verire, the Words Quilibet Furatorum per Plegiat were wanting, and Cro. Fac. 


554. per curiam, it was held not as a Blank or no Return, but as an inſufficient one, and help'd. 


2 Rol. Rev. $7. adjudged, becauſe by the Appearance of the Jurors it was ſalved, and ſaid it was nt 
like Dr. Huſy's Caſe, where Pledges were wanting upon an Original, which vide 3 Bulſt. 275, 276, . 
Ec. 1 Rol. Rep. 445, 446, 44). Cro. Fac. 414. where it is ſaid, that not finding Pledges upon an Ori- 

ginal is meerly the Neglect of the Party, and ſo not helped. — If a Venire is awarded to the Coro- _ © 
ners, and returned by two of them only, whereas at the Time of the Award and Return thereof, 
there were two more, this is only a Miſ-return, and aided. Lamb and Wiſeman, Cro. Fac. 383. adjudg'd. 
Hob. jo. adjudg d; and yet if one Sheriff of London makes a Return without the other, this is not helped, 
being no Return at all; for they make but one Officer; and the Court knows that one Sheriff there 
is two Perſons. Hob. 70. () Upon the Return of a Venire de medietate Lingus, it did not apper 


J. Rep 285. 


which were Denizens, and which Aliens. Cro. Eliz. $41. per curiam, It is an inſufficient Return, ati 


aided by the Statute.— Upon the Venire Twenty-three only were returned, but the Habeas Corpora W 
awarded againſt. the 'Twenry-three and A. and Eleven of the other, and A. were ſworn and tried 
the Cauſe. Fires and Nirth, 1 Jones 302. adjudged, it was not help'd ; for A. was nor returned by © 
the Sheriff. Cro. Fac. 278. 5 Co. 36. b. 3 J. 4. Cro. Eliz. 194. 1 Brownl. 274. 1 Fones 357. and vil 
1 Sid. 66.—So if the Trial had been by Eleven of the Twenty-three, and one of the Tales de Cir © 
cumſtantibus, Sankill and Stoker. Cro. Car. 223. adjudged per curiam cont. Croke 1 Fones 245. adjudged |? 
per curiam cont. Croke, but vide 1 Brogunl. 274. where it was adjudzed according to the Opinion 4 
Croke, vide Latch 54. but if Twenty-five are returned, and the Twenty. fiſth is ſworn, and tries be 
Cauſe, it is pot helped, becauſe a Miſ-trial. Cro. Fac. 64). but if tried by Twelve of the other, it i 8 
helped. Cro. Fac. 647. (i) In a Scire facias upon a Recogniſance againſt the Heirs and Ter- tenant: 
of the Conuzor, the Sheriff returns J. S. Ter-tenant, but ſays nothing as to the Heir, and 55 „ 
robe, 


pleads ro Iſſue, and it is found againſt him. Cro. Car. 295. adjudged by three Judges againſt 


that qu, the Heir, there being no Return, it is not helped by the Statute; bur per Croke, the De- 
fendant having pleaded to Iſſue, and that being found againſt him, he ſhall not now take Advantage , 
of rhe Heir's not being returned ſummoned, and Cru. Car. 312, 313. it was adjudged for the Plainiit, | 
| pin N the Heir, it was only a Diſcontinnance, which is aided by the 32 H. 8. 1 Fones 319 1 
adjudged. | 8 
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Amendment and Jeofatl. 93 


Theſe Statutes were extended only to the Courts above, but the ſub- 2 Sand. 259. 


— 2 


. ſequent Statutes extend to all Courts of Record, and remedy ſeveral — 
Defects and Omiſſions not included in the former. 


« By the 21 Fac. 1. cap. 13. it is enacted, That after Verdict for 


cc Plaintiff or Demandant, Defendant or Tenant, Baily in Aſſiſe, Vou- 
c chee Praiee in Aid, or Tenant by Receipt, in any Action, Suit, Bill, 
c Plaint or Demand, in any Court of Record, Judgment thereupon 
c ſhall not be ſtayed or reverſed for any Variance in Form only be- 
c tween the Original or Bill, and the Declaration, Plaint or Demand, | 
c or for (a) Lack of the Averment of any Life, ſo it be proved they are (a) 1 Sid Et. 
living, or becauſe the Venire Habeas Corpora or Diſtringas was awarded (6) Cro. Car. 
c to a wrong Officer upon any inſufficient Suggeſtion, or (4) for that the ! 7-162» 284, 
— « Viſnggis in (c) ſome Part miſ-awarded or ſued out of more or fewer? 


O. 9 
| | . 1 T7ones 395. 
cc Places (d) than it ought to be, ſo as ſome one Place be right named, 3 + oa 


« or for miſ-naming any of the Jurors in (e) Surname or Addition, in 206. 


« any of the Writs or Returns thereof, ſo as they be proved to Raym. 67. 


; , 1 4 , | 1s Sta- 
« he the ſame as were meant to be returned, or for that there is no Re- 3 my 


cc turn upon any of the Writs, ſo as a Panel be returned and annexed unleſs the 


CREE + 


ce thereto; or for that the Sheriff or other Officer's Name is not ſet to Venue ariſes 


« the Return of ſuch Writ, ſo as it appear by Proof the Writ was re- from ſeveral | 


« turned by him, or (f) for that the Plaintiff in Ejedment, or other Sans ee 


c Perſonal Action, being under Age, appeared by Attorney, and the Places is 
| „ e, 55 truly named 


« Verdict paſſed for him. S1d 
% 1 d14s 20. 


= Put if it ariſes from ſeveral Places, though in ſeveral Counties, and it is tried by one only, it 
is helped. 2 Lev. 122. per Hale. (d) By the Opinion of the greater Part of the Judges, where by 


particular Cuſtom a Tris! was to be De vicineto of the four Wards next adjoining, and the Venire is 


awarded De vicinet of two of them only, it is helped by the Starute. 2 Sand. 258. but Sanders dubi- 
tavit, whether it ſhould extend to aid any Proceedings except ſuch which were according to the 


Courſe of the Common Law. (e) But this extends not to any Niſtake in the Chriſtian Name. Cro. 


Car. 202. (F) Stile 158, 218. 


The main Deſign of this Statute was to help any Miſtake in the Jury 
Proceſs, but there were teveral Things ſtill to be ſupplied, and ſeveral 
others to be adjudged Form, which were always conſtrued to be Mat- 
ters of Subſtance, and conſequently not aided by any of the former 1 Vent. loo. 
Statutes ; wherefore the 16 & 17 Car. 2. was made, the Act which 72 
den called The Omni potent Act. | - + 

„By the (a) 16 U 17 Car. 2. cap. 8. it is enacted, That after Ver- (a) This Ad 
cc dict in any Action, Suit, Bill or Demand, in the Courts of Record was only fot 
c at Meſtmiuſter, County Palatine of Cheſter or Durham, or of the Great three Years, 
& Seſſions in Hales, Judgment thereupon ſhall not be ſtayed or reverſed gu, wen 

| - | Sen ©, perpetual 
„for Want of Form or Pledges returned upon the Original, or for ber 22 & 23 
« Want of Pledges upon any Bill or Declaration, or for Want of a Car. 2, cap. 
&« Profeit in curia of any Deed, or of Letters 'Teſtamentary, or of Ad- 4. 
c“ miniſtration, or for the Omiſſion of v & arms or contra pacem, or for 


a) 


e the Miſtake of the Chriſtian or Surname of either Party, Sums, Day, 


«© Month or Year, in any Bill, Declaration and Pleading, being right 
* in any Writ, Plaint, Roll or Record preceding, or in the ſame to 
& which the Plaintiff might have demurred and ſhewed the ſame for 


«& Cauſe, or for Want of hoc paratus eſt verificare,or hoc paratus eſt verificare 


per recordum, Or prout patet per recordum ; or for that there is no right Ve- 
© nue; ſo as a Trial was by a Jury of the (4) proper County or Place (c) (4) But this 
e * B b 


© Where extends not 
co any Trial 


in an improper County. 1 Mod. 37. 2 Med. 24. 1 Mod. 199. (c) In Debt upon a Bond in Lendon, con- 


ditioned for the Performance of Covenants, one of which was for the Enjoy ment of Shrub Walk, in 
the Foreſt of W. in Cem" N. and the Defendant pleaded Performance generally, and the Plaintiff 
replied, That the Earl of N. having Title by Grant, Sc. entred and ouſted him, arid the Defen- 
dant pleaded the Earl of N. had no Title; and thereupon Iſſue was joined and tried by a Vi/e 
of Shrub Walk, and found for the Plaintiff; and though no Viſne could ariſe of the Walk, and it 
could not be intended a Vill, being only collaterally alledg'd as a Thing grancet, and not as a 
Place where any Fact was done, yet: being tried by a Jury of the County where the Mat- 

cr 
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0 © Amendment and Jeofail. | 


1 11. 


Iſſue aroſe. cc 
Stirk and cc 
Bates, 

1 Lev. 207. 


dict, Confeſſion by Cognovit Afionem or relicta verificatione, be reverſed 


the other, nor for that zdeo conceſſum eſt per curiam is entred for ig 


it was ad- ©. conſideratum eſi, c. or for that the Increaſe of Coſts after Verdict in 


judged for cc 
the Plaintiff, ,c 
by three 


an Action, or upon a Nonſuit in Replevin, at the Requeſt of the 


« any Judgment whatſoever, are not entred to be by Conſent of the 


Twiſden, who ce Plaintiff ; and that all ſuch Omiſſions, Variances and Defects, and 
ſaid it was CC 


not within cc 
the Words, 


mould not 


be raken according to the Intent againſt the Words; and after Error was brought, but the 
Parties agreed, the Defendant making the Plaintiff Satisfaction. 1 Sid. 326. adjudged per totam wu. 


Party for whom the Judgment was given, nor for that the Coſts in 


ter of the „ where the (4) Action is laid, nor ſhall any Judgment after Ver. 


for Want of a Miſericordia or a Capiatur, or becauſe one is entred fox 


(e) other Matters of like Nature, not being againſt the Right of the 
Matter of the Suit, nor whereby the Iſſue or Trial are altered, ſhall be 
and being a “ amended where ſuch Judgments are or ſhall be removed by Writ of 
new Law, it ee Error. | © RO | 44 


riam prater Teviſden, though objected, the Action being laid in London, the Iflue ſhould have been there 


rried, unleſs ſome other Place had been ſhewed in the Record; and vide 2 Lev. 122. () The Pl:intf 
declared that the Defendant apud London, ſaid of the Plaintiff, That he had ſtole Plate at Oxford; 


and the Defendant juſtified that he did ſteal Plate at Oxford, per quod he ſpoke the Words at Londy, 5 


and the Plaintiff replied De injuria ſua propria, &. and thereupon Iſſue was joined and tried in Lon— 
don, and found for the Plaintiff ; and thongh 1t was adjudged that the only Point in Iſſue was, Whe- 


ther the Felony was committed, which was triable at Oxford, yet the Plaintiff had Judgment. Craft 5 
and Holte, 1 Sand. 24), 248. by three Judges, who ſaid that the Iſſue being tried by a Jury of the 


proper County, it was within the expreſs Words of the Statute; but Twiſden Fortment cont', and b 


the Reporter, this Judgment was given not only againſt the Opinion of Twiſden, but of ſeveral _ 


others, as he was informed; and being of Counſel with the Defendant, he agreed the Meaning of | 


the Statute was, that the Iſſue ſhould be tried in the proper County where it ariſes, elſe it would be 


Impoſſible by any Plea, to remove the Trial from the County where the Action is laid. Raym. 181, 


adjudged that it was helped by the Statute, bur ſaid that the Defendant might have demurred upon 


it. 2 Keb. 496. adjudged, 1 Vent. 263. cited to be adjudged ; fo Adderly and Wiſe, 2 Lev. 164, 165. 


adjudged, 1 Vert, 263. cited, and vide Raym. 392. where the like Point was in Queſtion, & adjorn' ; 


ſo 2 Jones $2. c ,adjorn'. And in the Cate of Ferning and Hunking, 1 Vent. 263. (where the Court 


ſaid it was within the Words, but not the Meaning of the Act; for the Intention was fo, that the 


Trial was in the County where the Iſſue did ariſe) but in Regard of theſe Precedents cited, they f 
would not ſtay Judgment; bur by the Report of this laſt Caſe, 2 Lev. 121. it does not appear how 
the Judgment was, bur Hale, Ch. Juſt. there ſaid the Meaning of the Statute was, If the Iſſue 


was tried in the County where the Matter thereof aroſe ; for it is not reaſonable to believe the Par- 
liament intended to alter the whole Courſe of Trials, and to have Things tried in foreign Counties, 
. adjornatur ; and by the Report of the ſame Caſe, 3 Keb. 350, 371, 509. the Parties apreed to 
amend and lay the whole Matter in the County where the Action was laid; and ſaid the Court in- 
clined ſtrongly againſt the Judgments cited. (e) 1 Vent. 272. Raym. 398. 


Carth. 66. 
Skin. 49. 
neral Demurrer, it was thought adviſeable to inlarge the Authority of 

the Courts further in Favour of Suitors; and therefore, 7 


« By the 4 & 5 Ann. cap. 16. for the Amendment of the Law, it is 


cc 
cc 

ce 
cc 

"66 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 
cc 


Action or Suit in any Court of Record, the Judges ſhall proceed and 
give Judgment according as the very Right of the Cauſe and Matter 
in Law ſhall appear unto them, without regarding any Imperfection, 
Omiſſion or Defect in any Writ, Return, Plaint, Declaration or other 
Pleading, Proceſs or Courſe of Proceeding whatſoever, except thoſe 
only which the Party demurring ſhall ſpecially and particularly ſer 
down and expreſs together with his Demurrer, as Cauſes of the 
ſame, notwithſtanding that ſuch Imperfection, Omiſſion or Defect 
might have heretofore been taken to be Matter of Subſtance, and 
not aided by the 2) Elix. ſo as ſufficient Matter appear in the 
faid -Pleadings, upon which the Court may give Judgment according 
to the very Right of the Cauſe, and no 77 AGE or Exception ſhall 
be taken of or for an immaterial Traverſe, or of or for the Default 
of entring Pledges upon any Bill or Declaration, or of or for the De- 
* fault of alledging the bringing into Court any Bond, Bill, Indenture or 


2 & Other 


'The above Statutes being chiefly calculated to aid Imper fections after 
Verdict, and the Statute 27 Eliꝝ. aiding Defects in Form only on a ge- 


enacted, That where any Demurrer ſhall be joined and entred in any 
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« other Deed whatſocver, mentioned in the Declaration or other Pleading, 
« or of or for the Default of alledging of the bringing into Court Let— 
« ters Teſtamenrtary or Letters of Adminiſtration, or of or for the 
« Omiſſion of vi & armis, & contra pacent, or either of them, or of or 
« for the Want of Averment of bs paratus eft verificare, or hoc paratis 


& oft werificare per recordums or of or for not alledging prout patet per re- 


ce cordum, but the Court ſhall give Judgment according to the very Right 
« of the Cauſe, as aforeſaid, without regarding any ſuch Imperfections, 


% Omiſſfions and Defects, or any other Matter of like Nature, except 


« the ſame ſhall be ſpecially and particularly ſet down and ſhewn for 
« Cauſe of Demurrer. And that all the Statutes of Feofails ſhall be 
« extended to Judgments which ſhall be entred upon Confeſſion, Ni! 


c Arcit, or non. ſum inſormatus, in any Court of Record, and no ſuch 


« judgment ſhall be reverſed, nor any Judgment upon any Writ of En- 

c quiry of Damages executed thereon, be ſtayed or reverſed for or by 

« Reaſon of any Imperfection, Omiſſion, Defect, Matter or Thing 

« whatſoever, which would have been aided and cured by any of the 

<« ſaid Statutes of Feofails, in Caſe a Verdict of twelve Men had been 

« given in the ſaid Action or Suit, ſo as there be an Original Writ or 

« Bill, and Warrants of Attorncy duly filed according to the Law as 

cc js now uſed. | Wo TD | | | | 
Notwithſtanding the great Enlargement of the Power of the Judges, Carth. 155, 

by the above recited Statutes in amending Writs, Proceſſes, &c. yet . | 

none of them were thought to extend to Writs of Error, and the ra- . 49. 

ther becauſe ſuch Amendment would not be in Affirmance of the Judg- 

ment; but it being found that defective Writs of Error occaſioned great 


Delay of Juſtice, 


« By the 5 Geo. 1. it is enacted, That all Writs of Error wherein 
ce there ſhall be any Variance from the original Record, or other Defect, 
& may and ſhall be amended and made agreeable to ſuch Record, by the 


“ reſpective Courts where ſuch Writ or Writs of Error ſhall be made 


% returnable ; and that where any Verdict hath been or ſhall be given 
* in any Action, Suit, Bill, Plaint or Demand, in any of his Majeſty's 
Courts of Record, the Judgment thercupon ſhall not be ſtayed or 
“ reverſed for any Defect or Fault, either in Form or Subſtance, in any 


c Bill, Writ Original or Judicial, or for any Variance in ſuch Writs 


c from the Declaration or other Proceedings. 


(C) Whether the Statutes of Amendment 
extend to the King oꝛ to any criminal Pꝛo⸗ 
teedings. 1 1 . 


It has been a great Queſtion, Whether any of thoſe Statutes extend V Cro. Car. 


to the Caſe of the King, either to Remedy the Party where he has pre- 14% 52. 


1 Fones 320. 


vailed againſt the King, or the King againſt the Party; but as it has; 34 

| 6 $ J * 1 
been ruled in both Caſes, and ſeems now eſtabliſhed that theſe Statutes 167. 

do not extend to the King, it will be needleſs to enter minutely into this 2 Lev. 239. 
Enquiry ; for though only Indictments, Appeals and Informations on 8 


1 Salk. 51. 


1 Sand. 249. 
'Thus : Mad. 144 
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\ Fones 320, Thus in a Q4o warranto quare the Defendant claims a Warren, the 
5 Defendant preſcribes for a Warren within the Manor of Ridge, and the 
Venire was awarded from the Villa of Ridge, and not from the Manor 

of Ridge, and a Verdict for the Defendant; the Court awarded a new 

Venire, becauſe they held the King was not within the Statute 21 7ac. 1. 

| so in an Information for a ſeditious Libel, the Venire was returnable 
i Salk.51. 13 October, and the Diſtringas teſted 24 October, this was a Diſconti- 
6 Mod. 268. nuance, becauſe not returned in the Preſence of the Party; and though 
BO 3 4m, the Queen had a Verdict, the Court would not amend it, though ſuch 
the Ouees Amendment would have been warranted by the Roll, where the Diſtringas 


verl. Tut hin, was well awarded. 
by three | 


| Judges, Heſit ante Gould. 


—y 


Cro. Fac, But it has been adjudged that the ſeveral Proviſo's in theſe, Statutes, 
By which except Appeals and Indictments of Felony, Ec. and that they 
00. 101. 


ſhall not extend to any Writ, Bill, Action or Information upon any Jo- 
Cro. Fac. 318 | ay ; 
2 Bulf. 66, Pular or Penal Statute 3 do not (a) extend to thoſe Caſes in which a 


1 Sid 66, Remedy is given by Way of Recompence to a Party; as upon the Sta- 


Stile 507- tute of Maſte, for not ſetting forth Tithe, Forcible Entry, Ec. 


2 Sand. 258. 


(a) But a Writ of Raviſhment of Ward upon the Statute of Weſtm. 2. cap. 35. is vithin the Proviſo. 
Dr. H. and Moor. 3 Eulſt. 275, 276. | | 1 8 | 1 


„ Alſo by the 4 5 Hun. cap. 16. for Amendment of the Law, it is 
©« enacted, That all the Statutes of 7eofails ſhall extend to all Suits 
cin any of her Majeſty's Courts of Record at Weſtminſter, for Re- 
© covery of any Debt immediately owing, or any Revenue belonging 
c to her Majeſty, her Heirs or Succeſſors, and ſhall alſo extend to all 
ce other Courts of Record. Fr a 1 

battle «© And by the 9 Ann. cap. 20. it is enacted, That the Statute for 
Ir formations. c the Amendment of the Law, and all the Statutes of Feofails ſhall be 
5 « extended to Informations in Nature of a Quo warranto, and Proceed- 

<« ings thereon for any the Matters in the ſaid Act mentioned, : 


(D) In What Caſes the Pzoceedings in Civil 


J 


thereof; as by amending one Part of the 
Recozd by another. And herein, 


I. Of the Original Writ and Proceſs. 


The Original Writ is made amendable by 8 H. 12. and other Sta- 


tutes, when it is not made out purſuant to the Inſtructions given to the 
Covrſitor, and likewiſe in thoſe Miſpriſions which appear to be vitia 
8 Li ſcriptoris, and are not of the Subſtance of the Writ; as were the In- 
 Þ,_— ** ſtructions to the Curſitor are for a Precipe againſt Lenthrop Frank Milite, 
2. 15.6, and the Curſitor makes the Original Lenthrop Frank Generoſo, the Writ 


- by : (a) ſhall be amended according to the Inſtructions given the Curſitor. 
att. Rep. 50. | | 


. P. but it the Inſtructions were ſtrong, it is not amendable. 2 Vent. 46, 49, 139. SF. t Sid. 412. 
, (4) 0 Der ſit for Dimiſit. 1 Rol. Abr. 198. Hob. 249. 1 Brownl. 130. Vacariam for Vicariam, 
ob. 125. were amended, becauſe the Inſtructions to the Curſitor in both Caſes were right, 


Vert. 1522 So if Inſtructions are given to the Curſitor for drawing aWrit againſt 
Meſily, and he by Miſtake makes it Th, and fo are all the Proceed- 
ing afterwards, this ſhall be amended; and accordingly the Court or- 


2 dered 


_ Cauſes are amendable, and the Manner 
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dered the Curſitor to attend, who ſatisfying them that his Inſtructions 


were right, they ordered the Original to be amended in Court, without 
any Application to the Chancery, or Order thence, and they amended 

all the Procecdings after. 1 
So when there are two Defendants, and the Writ is Præcipe to them 1 

| ; v. 173. 

both, quod teneat conventjonem, this ſhall be amended, becauſe the In- So where in 


ſtructions being againſt ſeveral, the Curſitor had not purſued them. a Writ it was 
| | | reddat inſtead 


of reddant. 2 Sand. 38. 


A Quare Impedit was brought ad pre fentand? ad Eccleſiam de Watton, Cro. Car. 74. 
where it ſhould have been ad Vicariam Eccleſie de Watton, though this Luer and 


: ö be an Error in Subſtance, the Vicarage being diſtinct from the Parſon- F wy 


LT, 
2 


age; yet becauſe the Inſtruction to the Curſitor was right, and this a 


peremptory Writ, it was allowed to be amended. 


So if the Party, in order to have a Formedon in Deſcender, draws In- 8 Co. 159. b. 
ſtructions that the Land deſcended to him as Son and Heir of the Do- | 
nee's, and the Clerk draws the Writ that the Land deſcended to him as 
Son, and omits Heir, if the Clerk ſhows his Inſtructions, and will make 
Oath thereof, it ſhall be amended. _ is „ | 

Alſo the Writ was held amendable if there was (a) falſe Latin, or a (a) For a Di. 
Word that was no Latin, if it were only in the () Form of the Writ ; verſity be- 
but if it were of the Subſtance of the Writ it could not; for by the Ween falſe 


Statutes the Courts are allowed, where they have ſufficient Authority, to 3 hoy 
| ing 


mend the Form of that Authority, but not to make an Authority for vide 1 Lev. 2. 


themſelves, by altering the Subſtance of the Writ. 5 ER N. 173. 
1 | | 5 | | (b) There is 
a Diverſity between the Negligence and the Neſcience of the Clerk; for the Negligence (as if he 


had a Copy of the Bond, and does not follow it) ſhall be amended ; but his Neſcience or Ipnorance 


in the legal Form and Cauſe of Originals is not amendable ; for if this were allowed it would in- 
troduce Error and Barbarity into legal Proceedings. 8 Co. 159. 4. 1 Lev. 2. | 


Therefore if the Writ be imaginavit for imaginatus eft, or ave for aviæ, 8 Co. 159. b. 


it ſhall be (a) amended. Moor 5. 


3 for hoc breve is held not amendable; but Quære, & vide 2 Vent. 17 3. which ſeems to hold other- 
Wiie. | e | | | 


But the eſſential Part of a Writ is not amendable; as in Aſſiſe, where. 
| . ; 5 7 1 Lev. 2. 
the Teſte was duodecno Regis for duodecimo, the Writ was abated ; (a) be- Heath and 
cauſe it would have been erroneous to have proceeded on a wrong Writ ; Pageat. 
for this could not have been pleaded in Bar of a new Aſſiſe; and the (4) Piſtricti- 


Court could not amend it; becauſe the Curſitor was Judge of the Day a 


when the Writ iſſued, and there were no Inſtructions to amend the Writ have been 


by. 


De ſtruct ionem 
in a Writ of 


Waſte, not amendable. Freeman's Caſe, 5 Co. 43. adjudged. Cro. Eu. 462. adjudged, the Word there 


being Diſtrictionem with an i, and not an e. 2 Bulſt. 31. cited, and vide Hut. 56. indicari for indictari; 
and 2 Rol. Rep. 255. 1 . | : | 1 


So if a Writ be brought againſt Executors in the Debet and Detinet, 8 Co. 159. 4. 


that ſhall not be amended, becauſe the Action is miſ-conceived, giving 5 ©: 36. 


the Court Authority to proceed againſt Executors Jure proprio, when 


they are not ſo chargeable by the Law. 


But the negligent (a) Omiſſion of what the Clerk in Courſe ought to 8 C, 165. 
have inſerted (as the Omiſſion of Dei gratia) in the Stile of the King, (a) So in a 
ſhall be amended. Wrir of Far- 
5 | „ | _ fitlon, the 
Omiſſion of the Words oſtenſurus quare non fecerlt, was ſupplied. 8 Co. 160. a.——In a re Impedit, 
the Word ad was omitted and amended, Goulſ. 78. Cro. Elx. 119. — In « Formedon of Lands in L. 
the Word in was omitted and amended. Ney ) 3. 


S e | And 


| | 3 85 Pl. 17. S. P. 
N. Bendl. 33. S. P. cited. 1 And. 24. S. P. cited. (a) But in Blackmore's Caſe, 8 Co. 159. b. hos 
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(a) So is the And here it may be proper to obſerve, that the want of an (a) Ori- 


_ * ginal is (5) helped after Verdict by 18 Eliz. ſo is the want of a (c) Bill 


fringas, and upon the File, (d) but the Statute does not extend to help a vitious 
other Pro- Writ. | 
ceſs, Vide ſu- | | 

pra the Notes on 18 Eliz. and 1 Salk. 454. (b) Vide ſupra the Notes on 18 Eliz. (c) that the want of a 
Bill upon the File, which is in Nature of an Original, is aided by the Equity of the AQ. Hob. 130, 


134, 264, 282. 1 Jones 304. Cro. Car. 282. Style 91. Cro. Fac. 91. cont. (d) Cro. Elix. 722, Telv. 108. 


I T_ 317. But if the Original be miſrecited on the Roll, as in Ejectment, if it be 
3 3. 
Eb. — 14 found, ſuch Original will not be erroneous, for the Statute helps the 


Summonitus inſtead of Attachiatus, after Verdict, if on Search no Original 


want of an Original to all Intents, as if there had been a good one on 


the File; and if there had been a good one, ſuch Miſrecital would not 


have been erroneous; and if the Recital of the Original being but Form, 


it was not neceſſary after Verdict to amend the Bill. 


2. Of the Imparlance Roll. 


1 Rot. Aber. After the firſt Term it is allowed in C. B. to mend the Imparlance 


198. Roll by the Office Paper-Book, becauſe that is Inſtructions to the Pro- 
Hob. $3, 246. thonotary to enter up the Imparlance Roll; and therefore that is equally 
b hag Rep. amendable as the Original is by the Inſtructions given the Curſitor; but 
Moor 892. this muſt be on Affidavit that the Paper-Book has not been altered ſince 


Hut. $3. . the Defendant's Attorney has put his Hand to it. | 
Lit. Rep. 278. MO 5 | 

In the King's Bench they will amend both the Bill and the Roll by the Office Paper Book, becauſe 
this is Inſtructions for making them both, but they cannot amend from any other Paper-Book, be- 


cauſe ſuch Book is not Inſtructions left in the Office to make up both the Roll and the Bill, but 


where there is no Office-Book, as where the General Iſſue is pleaded, it ſeems they ſhould amend 


either the Bill or the Roll by the Declaration, of which they gave the Defendant a Copy, becauſe . 


tuch Declaration is the only Inſtrudtion to the Clerk of the Office. 


Lit. Rep. 278. If the Bill on the File be with Blanks, or the Imparlance Roll be with 
rye ke Blanks for Dates or Quantities, yet it may be amended by the Paper by 
, 42, the Clerks themſelves, until a Recordatur be ordered of the Verdict re- 
207. turned on the Niſi Prius Roll; but after ſuch Recordatur it can only be 
Cro. Fac. 165. amended by the Court; for the Roll lies with the Prothonotary to be 
3 258. made up according to the Paper-Book, until the Recordatur of the Ver- 
124 _ dict be allowed; but if after the Recordatur be entred, it is ordered on 
the Roll in Statu quo tunc; and then the Court is ſuppoſed to take Conu- 
zance of it, in what Manner it then was, and if the Clerks might after- 

wards alter the Roll after Entry of the Verdict, they might amend it in 

the Verdict which is on the Niſi Prius Roll, and which was ſettled by 

the Judge of Niſi Prius, and cannot be altered but by Rule of Court. 

„bil. fe, The Imparlance Roll cannot be amended by the Original Writ, becauſe 
198. the Original Writ is the Authority on which the Court proceeds, which 


Hob. 251. the Plaintiff muſt proſecute, for otherwiſe he does not proceed in that 


And note; if Cauſe. 
the Count 905 


varies in Form, the Defendant may plead it in Abatement, for he has abated his own Writ by proſe- 


curing it in a different Manner; but if it yaries in Subſtance, the Defendant may move in Arreſt of = 


| . becauſe the Court has- no Authority to proceed, having proſecuted a different Matt 


rom that which the Writ has given Authority to the Court to take Cognizance of. 1 Fon. 304. C 
Elize. 722. Cre. Fac. 654. | | 


1 Rol. Als, The Imparlance Roll cannot be amended by the Plea Roll or N). 


20). Prius Roll; for the Imparlance Roll is the Original Declaration and the 
2 Li 92. Ground of all. | 
it. ep. 72. 


1/4. 92. Hetl. 59. 3 Bulſt. 227. Hob, 76. Latch 165, 


2 
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. But if the Declaration be againſt H. B. and he Imparls by the Name of 1 Rol. Abr, 
X. B. bur pleads by his right Name H. B. this is no material Pault, be- 9 
cauſe it is only a Continuance from one Term to another, and by plead- 

ing by his right Name he acknowledges he imparled by a wrong Name. 


* 


3. Of the Plea Roll. 


The Plea Roll may be amended by the Imparlance Roll, which is no He. 5c. . 
more than a Recital of the Imparlance Roll, and begins with an Alias © Rel. Abr. 
prout patet, being the Count of the ſecond Term; to which the Defen- . 
dant pleaded ore tcrus. SRL 4 VV | 

If there be a Miſtake in the Attorney's Name, it may be amended by a4 711. 
the Warrant of Attorney, for the Warrant of Attorney being precedent 
will amend the Plea Roll, and the Court will take Notice that it is the 
{ame that appeared. e „V 
But if the Name of a Stranger be put into the Plea, this will be Error, . 38. 


for it cannot then appear to the Court that the ſame Man that appeared Cu. Fac. 17: 
did plead, and then there was no Plea pleaded; and ſo if the Deten- 
daant's Name be miſtaken in the putting in his Plea, as if in an Audita 
Qiuerela the Plaintiff ſurmiſes that he entred into a Statute of 300 J. to 
the Defendant, for the Payment of 50 J. per Ann. for ſix Years, to John 
„ Buſb, a Stranger, if the Defendant comes, and Proteſtand &c. pro Plac 
idem Johannes Buſh, inſtead of the Defendant, this is erroneous, becauſe | 
s | it does not appear to the Court that the Plea was put in by the Stran- Cr Elz. 94. 
ger, to whom the Payment was to be made, and not to the Defendant; 
WE bur if the Plea had been, that the pPredit? Plaintiff venit & dicit, inſtead 
© of the Defendant, this will be conſtrued to be the Miſpriſion of the 
Clerk; for it is apparent that the Plaintiff could not be the Defendant; «» 
d but it ſhall be ſuppoſed to be put in by him that appeared, ſince there is 
e © no other Perſon. 1 8 | 
1 = 4. Of the Jury, Proceſs and Niſi Prius Roll. 
1 If the Venire be of the ſame Place, and in the ſame Action, and be- Vide Head of 
* ſtween the ſame Parties, all other Faults will be amended. „„ | 
Bur if the Place be totally miſ-awarded, this is not helped by any x 3 
je EP 8 5 b if 1 » 1 iſ. . . o Vide 4 & 5 
Statute; but if it is only mil-awarded in Part, this is helped by the ex- Ann. cap. 16. 
r= preſs Words of 21 Fac. 1. | = That the A- 
Mx | | | | 5 | ward is to be 
= | at large of the Body of the County; and 3 Geo. Head of Furies | 
n In Ejectment, where the Venire was de placit tranſgreſſionis, omitting 1 Jones 302. 
y | OY & Fjettionis Firmæ, the Court held the Venire to be ill, becauſe it was Gb. 194. 
> not in the ſame Action, for an Action of Treſpaſs and Ejectment are 8 
66 different, and there might be an Action of Treſpaſs between the ſame Quare. 
+ = Parties; but if the Diſtringas had been right, they would have judged this 
S - Venire to have been null, and the want of a Venire is aided by the 5 
. If the Jurata mentions the Iſſue to be de placit' Tranſgreſſionis, where Cro. Car. 
Ne the Action is Debt, and the Award of the Penire and Diſiringas Debt, 275: | 
> 1 this ſhall be amended; for the Furata is an Award of the Diſtringas, in Dune Al- , 
4 = purſuance of the Award of the Perire, and the Venirs being tight, the CR A 8 
(aa) Secondary Proceſs ought to be made accordingly. ward on the 
2A . Y > £ 5 Noll being 
„DD nnn 
he Common Pleas Proceſs, Lizt. Rep. 252, 253. * — —— — 
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1 Nol. Abr. So if the Sheriff return zomina Furat' inter Partes prædict“ de placir 


5 Cro. Fac. 162. 


Head of 
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2 2 ni 1 t debir. this ſhall be amended. 
Ov: Car. £75. Tranſereſſionis, where the Venire is de Placit' debit”, this ſhall be amended 


1 Danv. Abr. 
335+ 


1 3 by the Jurata Roll. | 
Cro. Elix. So if the Return of the Venire be miſtaken, this may be amended by 


Owen 62. 
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for in dorſo Brevis he ſays exccutio iſtius Brevis Patet, &c. which could not © 
be if it was not in the ſame Action. | NY 
Moor 465, The Award of the Venire muſt be to a Day in the ſame Term, or t@ 
1 the next Term, but it muſt be in Term, otherwiſe it is erroneous. 


But if the Diſtringas be without the Day of Ni Prius, or mentions a 8 3 
wrong Day, if the Jurata Roll be right the Diſtringas may be amended Fs 7 


760, 820. the Roll; and if the Tefte of the Verire be out of Term, or before Plex 5 
pleaded, it is no Error; for the Teſte of Judicial (Writs being only Mat. 
Gro. Car. 38. ter of Form, ſhall not vitiate if miſtaken. 5 


2 Rol. Abr. If the Number or Qualifications of the Jury be omitted in the Verire, : 


1 Danv. Abr. rable, for the Statutes do not extend to it, but only extend to cure Sur. 


330 names and Additions, for there can be but one Name of Baptiſm, but 
Cro. Elix aba, there may be various Surnames and Additions; and therefore if it can 


- $63. 


(4) Bur if be proved what Perſon the Sheriff meant by his Surname or Addition, it 
the Chriſtian may be amended and ſet right. . 0 
Name be | | | 


wrong in the Diftringas, or in the Panel returned, or in the Panel of the Jury ſworn, if it can be 
proved to be the ſame Man that was intended to be returned in the Verire, having there his right _ 
Chriſtian Name, it may be amended. 1 Rol. Abr. 196, 197. 3 Bulſt. 18. Hob. 64. 1 Brownl. 174. 8 


200. it may be amended by the Roll, and the rather, becauſe theſe Matters 5 
Vide Head of are aſcertained by the Law. : | | 79 9 
Furien. If there be a Miſtake in the Chriſtian Name of a Juror it is (a) incu. 


Vide for this If the Court on an inſufficient Suggeſtion awards the Proceſs to an im - 


Fu ries. 


proper Officer, yet this is aided after Verdict, for that only makes an In. 
ſufficiency in the Return of the Jury, and inſufficient Returns are aided; _ 


for it was the Deſign of the Statute, that if the Cauſe was tried by a 
right Jury, that it ſhould not be material what Officer got them to- 


_ gether, 


$ Co. 166. As to the Ni Prius Roll, which is only a Tranſcript of the Plea Rol : 
Moor 681. to carry the Iſſue into the Country, if it differs from the Plea Rollin 


Carth. 506. 


«Mot 21 1. any Matter which does not alter the Iſſue, it may be amended, but if t 
1 Salk. 48, 49. differs in any Matter which alters the Iſſue, it cannot be amended by the _ 
Plea Roll, becauſe it does not give the Judge of Niſt Prius Authority to 


try the Matter which is in Ifſue between the Parties on the Flea Roll. 


8 co. 166. As if the Iſſue be on the Addition of the Defendant's Name, whether 


F. S. was Husbandman die impetrationis Brevis, and the Nifi Prius Roll 3 5 
e, whether he was Husbandman Generally, omitting the Words die in- 
petrationis Brevis, this is not the Iſſue on the Plea Roll, and therefore 


cannot be tried. 


firſt 
be omitted, this is not the ſame Iſſue as on the Plea Roll. 


| Brownl. 33. So in a Bond conditioned for the Payment of a certain Sum at the 4 5 
next enſuing the Date, and on the Ni Prius Roll the Date 


N. Dyer 260, But where the Defendant's Name is omitted in joining of Iſſue, this 1 


| ſhall be amended by the Plea Roll, becauſe the Iſſue is not varied, and 
the Juſtices of Niſs Prius have Authority to try it by the Diſtringas. 


x Rol. Allr. So where in an Action on the Caſe upon Aſſumpſit, the Defendant (vp- 
202, 203- on the Plea Roll) pleads Nor Aſſumpſit, and in the Niſi Prius Roll it is 7 
Non Culpabilis; after Verdict the Niſi Prius Roll ſhall be amended by the 7 

Plea Roll, for both Pleas traverſe the Giſt of the Action; and the De- 
fendant has the ſame Advantage in the Non Culpabilis, as in the Non A. 


ſumpſit, and the Iſſue is the ſame in Subſtance. | 
1 Salk. 48. So in Ejectment againſt ſeven Defendants, who entred into the com. 
8 mon Rule, and pleaded to Iſſue, the Plea Roll, Venire, Diſtringas and 


1 


Flirata were right; but the Iſſue on the Mſi Prius Roll was between the 
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Amendment and Jeofail. 101 
4 * "i Plaintiff and five Defendants only; after Verdict for the Plaintiff this 

; EZ was amended, for the Leſſor's Title was the Giſt of the Action, and the 

rt only Thing inquirable of by the Jury. 


bo a 5. Of the Verdict. 


a 93 If the Jury find a certain Verdict, and it is entred incertainly on the 
d Record, if the Judge who tried the Cauſe remembers certainly how the 
jury found it, it ſhall be (a) aſcertained by the Memory of the Judge, (a) where 


y > and the Verdict may be made certain as the Jury found it. the ab 4 is 
„ | | a mendable 


n. by the Notes of the Verdict taken by the Clerk of Aſſiſe. Moor 689. Cro. Elz. 112. Where the MiC- 
ee ntry of the Verdict ſhall be amended. Vide Ci. Eliz. 677. 2 Fones 211. 

7, As if in Debt for 19 J. 105. the Plaintiff declares upon a Leaſe of Cro. Car. 338. 

ers  Copyhold Lands, rendring 38 J. per Ann. and upon a Leaſe of Freehold 3 _ 450 

L.saand, rendring 20 s. per Ann. and demands 19 J. for Half a Year's Rent t *I"s 

u-. of the Copyhold, and 105. for the Freehold ; and upon Ni debet plead- 

ur-: Fe it is found for the Plaintiff, quoad the 105. for the Freehold, and for 

ut rhe Defendant quoad the 197. for the Copyhold ; but in the Poftea it was 
returned, that they found for the Plaintiff quoad 10s. Part of the ſaid 

u 197. 105. and quoad the Reſidue Nil debet, fo that it was altogether in- 
c.!ertain which of thoſe Rents were paid; yet if the Judge that tried the 

't Cauſe remembers that, quoad the Copyhold Rent, the Jury found for the 

ien Defendant, and quoad the Freehold for the Plaintiff, the Poſtea ſhall be 

amended accordingly. 2 ak | e 
Alſo a Special Verdict may be (+) amended by the Minute or Notes 1 x9. Reb. 82 

im. taken by the Counſel or Clerk of Aſſize, after a Writ of Error brought. f Rol. Abr. 


8 » 


ed; EE Senelal or Special may be amended by the Notes in the Book of the Clerk of Aſſize, if there be a 
ya Miſpriſion; yet this cannot be done in a Criminal Caſe, 1 Salk, 53, 47. SPP. 


But nothing can be added to the Minute or Notes, though never ſo 


Tol ſtrongly proved by the Evidence, becauſe that would be to ſubject the gods. 57. 

: in Jury to an Attaint for a Fact that was never found by them. Style 110, 

C ie Ec | 5 „„ 
* 5 x Y | N | Cro. Fac. 259. Poph. 102, 203. Mo. 686. Pl. 947. 
7 0 _ 8 MEE +. | 

Rai! (E) What Defects may be amended oꝛ aided 
in. e 


1. Of the want of ſufficient Certainty in the Plaintiff's Declaration, 
in not ſetting forth his Cauſe. . 1 


A Verdict cures not only ſuch Defects as may be called artificial De- For this vide 


fects, and come within the Purview of the ſeveral Statutes of Amendment Head of Er- 


and Feofail, but alſo Natural Defects, or the Omiſſions of the Parties in ver-. 
their Allegations, which muſt be preſumed to have been given in Evi- 
8 2 to the Jury; otherwiſe they could not have found a Verdict for 
dhe Farty, * | Br | —— — | 
E The chief Intent of all the Statutes of Teofails ſeems plainly to be, 
that the wrong Pleading of any collateral Matters not effential to the Ac- 
ton, ſhould, after the Expence of a Trial, and Verdict for the Party, be 
aided, but not to extend to Matters of Subſtance, or whatever is efſential 
to the Giſt of the Action; for this would have ruined all Proceedings in 
= the Courts of Juſtice; beſides, had ſuch eſſential Part been ſet forth, it 
int Might occaſion a contrary Verdict; neither can the Jury be attainted for 
aint FRE 7 

9 D d | | a falſe 


| N | | | „„ 5 | 207. 
Bulſt. 181. Hetl. 52. Lit. Rep. 61. Cro. Car. 144. 4 Co. 52. 1 Salk. 47, 48. (6) But though a Verdict 


Cro. Fliz.1 50. 
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102 Amendment and Jeofkail. 
a falſe Verdict on the uncertain Allegations of the Parties, for it can. 
not appear whether the Damages given by the Jury be proportionable to 

the Demand or not. „ e ob ga 
Lide Head of Whatever therefore appears to be eſſential to the Giſt of the Action, 
Pleadings, cannot be cured after Verdict; for the Law requires, that all ſubſtantia] 
5 Mod. 256. Facts ſhould be laid in proper Time and Place, ſo that the Defendant 


may traverſe them diſtinctly if he pleaſes ; for as he may traverle the 


Whole, ſo he may traverſe each ſubſtantial Part, in order to put the 


Weight of the Cauſe on any one Thing that will put an End to the 
Cauſe. 1 


But as this Matter is more fully treated of under the Heads of Error 


and Pleadings, we ſhall here only obſerve, that the Difference in all the 
Caſes on this Head Turns upon what is Subſtance, and what is Form; 
which muſt be determined in every Action according to its Nature. 


2. Of Repignancy and Surplu ſage. 


Cro. Fac. 94. Surpluſage does not vitiate after Verdict, according to the Maxim, ute 
per inntile non vitiatur, and therefore if ſuch Surpluſage is repugnant to 
what is before alledged, it is void; as if in Trover, the Plaintiff declare? 

that he was on the 4th of March poſſeſſed of Goods, and that after ward, 

ſcilicet the iſt of March, they came to the Defendants, who converted 


* 


Telv. 94. So in Ejectment, the Plaintiff declares on a Leaſe made to him the 
Carth. 238, 3d of May, and that the Defendant Poſftea, ſcilicet iſt of May, ejected him; 
LOS. this was held good after Verdict, for by the Poſtea it appears, thut tie 
| Defendant committed a Tort on the Plaintiff*s Title, and when he faysa 
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repugnant Day, it is as if he had laid none; and if no Day be laid, it 9 05 
ſhall be intended after Verdict, that the Tort was committed before e 
Action brought; for it would be very foreign after Verdict, to intend 

that the Action was brought by the Spirit of Prophecy for a Wrong to 


be committed afterwards ; beſides, the Jury could not take Cognizance © 


of any Fact done ſince the Action brought, for that was not in Iſſue. 


Oro, Fae. 549- In Debt on an Obligation, the Defendant pleads Payment of 50 J. 14 4 
Funii 11 Fac. according to the Condition; the Plaintiff replies quod um 
ſolvit 50 I. Predi® 14 Auguſt Anno 11. ſuprad* quaſi ad eundem diem ſolviſſe 


debuiſſer, & boc, Sc. the Verdict found 940d uon ſolvit Prædict 14 Funi | 


prout the Defendant had alledged, the Objection here was, that no Iſſue 
was joined, becauſe they do not meet in the Time the Money was paid; 
but the Word Auguſt being plainly Surpluſage, for when he ſaid grod m1 | 


ſolvit Predit® 14 Die, it is a ſufficient Fraverſe without the Word A. 
guſt, and Aiguſt is plainly repugnant to the Word Prædict for Prediff 
refers to June; and ſuch Surpluſage being a Repugnancy to what was be- 
fore material, was idle and void. * 5 = 


But where 


may releaſe different Part of the Declaration. 


Cro. Fac. 264. If the Replication be repugnant to the Declaration, it makes the De- 


1 Sand. 116 


. claration bad, becauſe the ſubſequent Pleading falſifies the Declaration? 


But if there be a Repugnancy in. any Point material, there it is not = 
the Plaintiff 5 by a Verdict, unleſs the Verdict appears to have been given on! 
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I Amendment and Jeokail. 102 | 
A 2 eee os : 
$ 3. Of Inſuffciency in the Defendant's Bar. 
= | 9 1 | | 5 | | | 
Wn As the Plaintiff's Action muſt have all Eſſentials neceſſary to maintain Cro. E. 4 
A tit, ſo the Defendant's Bar muſt be ſubſtantially good; and it the Giſt of | 
> EZ _ the Bar be navghr it cannot be cured by a Verdict found for the Deſen- 
> 7 gant; but if it had been found for the Plaintiff, he ſhall have Judgment 
„ 2 » | 5 2 | 2 
e  <cither for the Badneſs or Falſhood of the Bar; but if it be bad only in 
N Form, a Verdict will cure it, and if the Giſt be traverſed, all collateral 
Circumſtances will be intended after a Verdict. N „ 3 
e Thus in an Action of Debt on a ſingle Bill, and the Defendant pleads 5 co. 43. \ 
; Payment without an Acquittance, and it. is found for the Defendant, yet Me. 692.. * S 


due ſhall not have Judgment, becauſe the Giſt of the Plea is bad, fince 10 27049 
the Obligation is in Force till diſſolved eo ligamine quo Ligatur, and the 
Acquittance under the Seal of the Plaintiff is the Giſt of the Bar; but 
if it had been found for the Plaintiff, he ſhould have Judgment, becauſe 
the Bar was not only bad in Subſtance but found falſe. „„ 4 
But if the Bar be only bad in Form, a Verdict will ſupply it; as if in Vide Head of 
Debt on a Bond conditioned for Payment of 100 J. 25 Yumi Prox', and Pleadings. 
the Defendant pleads Payment on the 2oth of June, and it is accordin 
to the Condition found that he did pay it the 2oth, though this Bar be 
bad in Form, becauſe it does not follow the Condition, and the. Plaintiff 
might have taken Advantage of it on a ſpecial Demurrer, yet the Ver- 
dict having found Payment before the Day, that in Law is Payment at 
the Day, and the Subſtance is found. | 
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5 Wo . 4. Of Immaterial and Informal Iſſes. 


A Verdict cannot help an (a) Immaterial Iſſue, for if what is mate- , Les 42. 
rial in the Pleadings be not put in the Iſſue, it is not made neceſſary to Can. $71. 
Ince de proved on that Trial; or if it be alledged and proved, yet if it ap- (a) An: Im- 
pears inſufficient, fo as not to be deciſive between the Parties, the Verdict many” 1a] Mr 
Will be no good Foundation for the Judgment, but an Informal Iſſue is 5 


r 
= 
S 


3 what is ma- 


n Helped by the Verdict. e 
vie eee 


PlwGKkeadings is not traverſed ; but an Iſſue taken upon ſuch a Point as will not determine the Nierit f 

-, | | . e „ EN | 1 
dhe Cauſe, and an Informal Iſſue is where it is not traverſed in a right Manner. 1 Brocunl. 229. Cro. 

[fue . Eliz, 227. 2 Mod. 137. of | | 5 VEE 


{mn If the Plaintiff declares on a Promiſe to find the Plaintiff, his Wife 3 Leon. 66. 
A and two Servants, with Meat and Drink for three Years, on Requeſt ; the Nee and 

dif? PDefendant pleads that he promiſed to find the Plaintiff Meat, E9c. al ſque ax pe 
s be- oc, that he did promiſe to find, Oc. for three Years-next following, s. 3 


and Hoc petit, Cc. and Verdict for the Plaintiff; yet he ſhall not have Goch. 56. S. 

s not Judgment, becauſe the Promiſe in the Declaration is laid to be on Re. C. cited. 
queſt, which Promiſe is traverſed in the ſame Manner; the Plaintiff in 

his Replication alledges a Promiſe next after he was married, which is 

not the ſame the Defendant traverſed; ſo that they are not at Iſſue on 

a Point traverſed in Bar, ſince the Bar is for a Contract for three Years 

on Requeſt, and the Replication for a Contract for three Years next en- 

ſuing the Marriage, and non conſtat by the Verdict which of the Con- 


tion; tracts was proved on the Trial. PE et ge | oy 
-eplic WE. So in Treſpaſs, the Defendant pleads an Accord between the Plaintiff; Ra Rep. 

n, be⸗ and 7. S of the one Part, and the Defendant of the other Part; the 86. 

> Bat; Plaintiff replies quod nom habetur talis concord between the Plaintiff and 


Defendant, qualis the Defendant had alledged; and on Iſſue Joined a 
[Verdict for the Plaintiff, yet he ſhall not have Judgment, becauſe the 
Plaintiff does not traverſe the ſame Concord that is ſer out in the De- 
| fendant's 
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4 e 140. 
Latch 538. and Defendant pleads Payment at the Day, and it is found againſt him, 


33 


2 - — —_ — — - . a - K N ” > _ 8 _— 
— 1 — : *. —— IO „ — - - + * — P 2 
- pag . — 
5 _ 2 PRE 8 4 — £ 8 : 8. _— OF 2 J b a : n - 
SPARE. iz 49 * ä * G75 5h _ . : Sad 
— 8 2 + ” 3 C ——=_ — . 1 - 1 — — — - — bs *A —— — * 0 
— — ne — 8 3 42 — 2 N : 
5 a . — = — ; — 222 bb bs - 
— 5 2 — " — — — _ - p 7 be 4 2 
- — « 3 * 1 g . 
— 2 WY KC . anos” <tr po - Gi - 2 32 — —— cata oe « ta, 4 . -. me 
ng 1 — — 3 I ps — 2 x5 I — — . + - — 2 » 4 - 
n 0 ö ; — 5 G 
- g - 42 — k 8 a : 
- — = Oz, ——— wyioor——s. == — bd 


7 Amendment and Jeofail. 3 


fendant's Bar, but puts another Concord in Iſſue not alledged in the 
Defendant's Bar between the Plaintiff and Defendant only. | 


Sandbank and fendant pleads Payment of 100 J. Secundum formam e effectum conditionis; 


Zr. c. the Plaintiff replies un ſolvit predif? 105 l. this is an (a) Immaterial 


Car. 593. 


S. P. adjudg- Iſſue not aided, for the Plaintiff has not traverſed the ſame Payment that 


ed upon is in the Defendant's Plea. 
Error. | | 
Hob. 173. S. P. adjudged. (a) Bur where an Iſſue is deciſive between the Parties, though not ſo apt, 


hall yet be cured after Verdict, vide Telv. 58. Cro. Fac. 44, 435. and Heads of Error and Pleadings, 


Cro. Car. 78. Tf an Iſſue be on a Point that is impoſſible in Subſtance and Nature of ; 


Pur baſe and the Thing, it is not cured by the Verdict; but if it be only impoſſible in 
Fon. the Manner and Form of it, a Verdict will cure it; as in Debt on a 
Bond conditioned for the Payment of 100 J. on the 31ſt of September, 
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Cro. Fac. 585. So in Debt on a Bond conditioned for the Payment of 105 J. the De- 2 


SAY 4 
* 
1 - 


* „ the Plaint ff ſhall have Judgment, becauſe the Payment is what is mate. _ 


8. E. as judg. rial and the Day impoſſible and altogether idle and void; for not being b 


ed. pa d before the End of that Month, the Obligation is abſolute. 


1 Vent. Jo. 


I In an Action of Aſſault and Battery, the Defendant pleads that the 
154 444 Plaintiff neglected his Service, per quod Moderate Caſtigavit; the Plaintiff re- 


2 Keb. 623. Plies g'od non Moderate Caſtigavit, and the Ifſue was found for the Plain- 


(b) Where tiff; though this le an Informal Traverſe, being (5) rather a Traverſe 
an Iſſue join- of the Chaſtiſement, than of the moderate Manner of doing it, and the 
right Traverſe ſhould have been de Injuria ſua Propria abſque tali ca ſa, 
nant, though yet after Verdict it is good, becauſe the Jury have aſcertained that hge 


ed on a Ne- 
gative P:ep- 


bad on a De- did not beat him moderately. 


Cro. Elix. 33. dict for the Plaintiff, it ſhall be aided by the Starute, becauſe being an 
2 Jones 184. (c) ill Plea and a falſe one, the Plaintiff ought to have his Judgment, 
(c) Where both fer the Badneſs of the Plea and for its Falſhood-; but if the Ver- 


Not puilry 


was pleaded dict had been for the Defendant, yet the Plaintiff ſhould have Judgment, 


to an Aſſump. becauſe the Declaration is not anſwered by the Plea. 
t. yet the | 1 | 


Plaintiff had Judgment, though an improper Plea. Cro. Eliz. 470. Palm. 393. 2 Pol. Rep. 368. t. 
In Debt againſt an Executor upon the Bond of his Teſtator, the Defendant pleads non eft factum, G 
Hard. 458. In an Adion of Covenant on a Covenant, that C. was ſeiſed in Fee, and athens for 

| Breach that C. was not ſeiſed in Fee, & fic infregit conventionem , though in Covenant the Defendant 
ought to traverſe either the Deed or the Breach, and both cannot be involved in non infregit onven - 
tionem, becauſe the Gift of the Action lies on the Deed, which muſt be traverſed by ir ſelf, yer when 
the Defendant pleads a bad Plea, which is found againſt him, the Plaintiff may have Judgment either 
for the Inſuffieieney or Falſity of the Plea. 1 Sid. 289. 1 Lev. 183. S. C. vide Moor 399. Cro. Ei- 


457. | 2 Leon. 116. S. P. 


1 Rol. Abr. If on an Iſſue tendred by the Plaintiff, the Defendant joins the Sie 
20% p by the Plaintiff's Name, or the Plaintiff joins the Scilicet by the Defen - 


Yelv. 6 5. S. P. 


Cro. Fac. 6). dant's Name, to an Iſſue tendered by the Defendant, this ſhall be amen. . 
adjudged, ed, there being a Negative and Affirmative before between the Plaintif 7 
Cro.Eliz. 752. and Defendant, which is the Pattern from whence the Joining that Iſſui: 

53s to be taken; there is a ſufficient Copy from whence this may be amen 7 


L. P. adjud 
ed. Palm. 524. 


I. P. pe- Car. ed, it being a plain Miſtake from the Nature of the Thing, of one Ma: 


Miſnomer in Name for another. 
joining Iſſue f 
upon an Information. Style. 16). 
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murrer, 1s | 8 a 1 2 
good after Verdict, vide Cro. Fac. 87. Cro. Car. 312. Cro. Elix 457. and Head of Pleadings. 7 
Noy 56. In an Action of Debt, if Not guilty be pleaded, and there be a Ver- 


15 


105 


* — — — 


(F) Of amending the Judgment. 


It is a general Rule, that the Court will make no Amendment that 1 Leon. 130. | 
woll defeat a Judgment, the Starutes allowing Amendments in Affirmance & 5 n 543 
of Judgments only. bt eee, O01 . 
But in Affirmance of the Judgment the Judgment it ſelf may be ſet ? 4 5 
right and amended by another Part of the Record, in a Fact which ap- boy. pats 
= pears to be the Miſpriſion oy Negle& of the Clerk, as in the Miſtake f 
the Names of the Parties;“ſo in Debt againſt A. and the Judgment is 
L222 gued Predifius B. capiatur, when it ſhould have been Prædict A: this 

3 RE ſhall be amended. . e i a eee e 
„58 80 in an Action brought by Robert M-redith, and the Judgment, as en- 1 Vent. 212 
tred, was 9% Predif?' Carolus Meredith recuperet, and the Court held this eee . 
83 amendable, being only the Fault of the Clerk, the Miſpriſion being only Purpote 


| ; ; es 6 | Purpoſe Oro. 
in the Name, which was right in the reſt of the Record, which was be- E/. 400, 
& = fore the Clerk, and ſhould have directed him. n 86. Roby. 
„„ | | 4 i Du ne At ot; 19: re; 


e So if in an Action of Debt upon an Obligation againſt Reb. H. con- d, C4r. 594 

„  ditioned that if Heury H. or Rob. I. the Defendant, ſhould pay, Oc. Pelhant' an 

ne Judgment is entred that the Plaintiff reciperet debitum & Damm againſt om 18 
the faid Robert, & Prædictus Henricus in Miſericordia, where it ſhould Fe 


. | 00 N ial” pr edit 
_ have been Robert, for Henry was no Party to the Record; this ſhall be Ru . 


amended, for tis only the Miſtake of the Clerk. e 8 inſtead 
. . 5 = VVV 
er. Ariburus, amended after twenty Years Standing. 4 Mod. 371. 
an 3 I . VVV 
, As to the amending the Judgment by the Docket, it is to be noted, For this vide 


| chat before the Statute 4 &? 5 . & Af. cap. 2. which for the Secutity of e 5 1 
. Purchaſers, requires that all Judgments ſhould be Docketed, tlie Courts 8 yy 
98 uſed to amend both the Judgment and the Docket, where there were Raym. 39. 
ſiufficient Inſtructions to amend by; but now the Docket cannot be a- 1 Sid. jo. 
mb... mended, and therefore if there be a falſe Docket, which is as none, tho? 
& a right Judgment, the Purchaſer is fafe, and the Party grieved muſt take 
bis Remedy againſt the Officer for not Docqueting it truly, : 
wn. In a Quare Impedit for the Preſentation of a Vicarage, and the Tudg- __ 
ment is quod recuperet Ecclefiam, this ſhall be amended, (2a) being the Mif- = 1272 
take of the Clerk, who had ſufficient Inſtructions from the Pofrea to en- Oi. Fa 633. 
ter it right. | 15 IE "Rs 
„ | (a) So in 


8 606 | | | 
A = Debr, where the Judgment was entred oa recuperet the Sum in the Declaration, Pro miſes S Cuſtaglis, 
L„ẽeinſtead of pro debito prædidt, and amended. 1 Vent. 132, In Debt againſt an Attorney by Bill, the 
Judgment is quod Querens nil Capiat per breve, where ig ought to be per bam, yet it ſhall be amended: 
1 Rol. Abr. 206. Cro. Car. 580. 5 | 2 e eee | 8 


1 So if Judgment be againſt a Man and a Wife, and the Judgment is, 1 
chat the Wife is in Miſericordia, and not the Husband, this is amendable Aber 859. 
FE . by the Paper-Book that 18 right. 5 | Cro. Fac. 633. 
3 I | IE: 1 Brownl. 16. 
1 Rol. Abr. 206, 215. S. C. 


In Ejectment brought by two, if Judgment be entred that the Plain- 2 Vers 199. 
= tiffs recuperet, this is a plain Miſtake of the Clerk, and ſhall be amended. 
= | If the. Damages de Fncremento be (a) miſtaken by the Clerk, the e e 
6 Court will amend it by the Judgment-Book, becauſe that is a ſufficient 18 5 
O - ] | E e Inſtruc- (a) As where 
- the Jury 
| and gave 2 s. Damages and ſo much for Coſts, and the Clerk in entring there- 
ges, and ſo much for Coſts, and ſo much pro incremento qute in toto ſe attingunt 
; Re No] h 10 


dound for the Plaintiff, 
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i 


cf, ſays 2 7. for Dama 
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to ſo much; 


—— 


Inſtruction to the Clerk to have entred the Judgment by, and therefore 55 


in which it was his Miſpriſion not to go according to his Inſtructions, which may 
Sum the 25. be rectified and amended; | 1 
is not com- 


prehended, this ſhall be amended. 3 Bulſt. 114. 8 Co. 162. Palm. 509. Dyer 55. 1 Rod. Rep. 272. and . 


vide like Amendments in Declarations, where the total Sum is miſcaſt. 1 Bulſt. 171, 179. 2 Bulſt, 149). 


Yeku. 5. Ney 44. Poph. 209. | 


1 * Abr. In Ejectment, if the Judgment is entred Rae, Quereus recuperet the 
200. e | 


Damages and Coſts, and not quod recuperet Terminum, as the Cauſe is, 
this ſhall be amended, though this be but an Action of Treſpaſs in its 
own Nature. | 


p Rol. Abr. _ If a Judgment be given on Demurrer againſt the Plaintiff, and the 


205. In the Entry of the Judgment is of a Nonſuit inſtead of a Judgment in De. 


Award of a murrer, this ſhall be amended. 


Repleader, 8 OY | ; 1 5 : 
for un Error of the Defendant's Plea, it was entred quia Placitum eft ſufficiens in Lege, inſtead of Q 
minus ſuffi iens eſt, and the _ held this not amendable (though it was right in the Pa per- Book be. 


tween the Parties); but Popha 


and Granzilie contra, Owen 19. by | 


« Sand. 289. If in Replevin the Defendant demurs to the Plaintiff's Plea in Bar to - 
Berween Poo! the Defendant's Avowry, and Judgment is entred quod viſis Premiſſis, G, 
and Longville, 2); Jetur Tuſticiariis quod placitum Prædict', Sc. minus ſufficiens, Ec. but 


pw —_— theſe Words Ideo conſideratum eft quod the Plaintiff 1hil Capiat per brew 


Error 


ſuum, ſed fit in miſcricordia, & PredifF Defendant eat inde fine die are total. 


brought, and ly omitted, yet this ſhall be amended. . | 


the firſt Judg- 
ment 


affirmed accordingly. Raym. 39. S. P. cited. 1 Sid. 70. cited. 


3 Med 112. | If Judgment is. given upon a Demurrer, and a Writ of Inquiry 


awarded, but in the Entry thereof upon the Roll, theſe Words per Sacra. 
mentum duodecim Proborum & Legalium hominum are left out, this ſhall be 
amended. : | . . 


1 Salk. 50. In Debt upon a Mutuatus the Judgment was entred up as of Hill. Term 


Parſons and 
_ Gith 


1700. whereas the Borrowing appeared to be 2 April 1701. after Error 
brought it was m amend the Judgment by the Paper-Book, ſigned _ 
by the Maſter, which was the 2d of Fanuary 1700. and allowed to be 
amended ; for *tis but a flip of the Clerk, who ſhould have peruſed the 
Paper-Book ſigned by the Maſter, which is authentick enough to amend _ 


Cre. Ela 497. But if there be a Miſtake or Error in the Judgment in any ſuch Ma 


Palm. 98. ter in which the Clerk has no Inſtructions; as if before the 16 17 Car. 2. 


a Capiatur were entred for a Miſericordia, or e converſo; this was Error in 
the Judgment, becauſe before the Statute it made Fine to the King, 
and a Difference in the Execution; and there being no Inſtruction in the 
Record it ſelf, or in the Judgment-Book, whereby to amend it, it did 
not appear whether it was the Error of the Clerk in the Entring, or f 
the Court in giving the Judgment, and therefore could not be amended; 


(a) 4 Mad 6. but may now by the (a) expreſs Words of the Statute; (b) alſo by the 
Carth. 167. $69 6 I. & M. which takes away the Capiatur Fine, in Actions V ee Arni, 


(b) Cartb. 390. 


75 54; ſhall be entred againſt the Defendant, nor any Thing in Lien 
thereof. | | 5 —_ 
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the laintiff may move to amend on paying of Coſts, if the Cauſe be 


== *on would be loſt, the Court gave Leave to amend. 
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Amendment and Jeofail 107 
(G) At what Time the Amendment muſt be 
made, and therein of Recozds removed out 

of Jnferioz Courts, and paying of Coſts. 

It ſeems to be the eſtabliſhed Doctrine of the Courts, to allow the 8 
Plaintiff to amend his Declaration at (a) any Time, whilſt the Cauſe is 0 a) And by 
in Paper, on Payment of Coſts, and giving the Defendant Liberty to She's Prat. 


alter his Plea, becauſe the Pleading in Papet came in only inſtead of the Reg. 45. the 


ancient Way of Pleading ore tenus, and in Pleading ore tenus the Re- Plaintiff may 


; - - n ; . pe d hi 
cord was only in Feri, but after the Pleadings were entred on Record, p,.j, * 1 


if it were not a Record of the fame Term, then it could not be amended though it be 
or altered. | | 7 | 5 | ſeven Years 
jj Cd Lt _* -..palt hnce 
he Declared, if it be but in Paper, paying Coſts, or ſuffering the Defendant to imparle till the next 
Term after. After Plea pleaded, and Replication and Rejoinder to Part, and Ifſue, Notice of Trial 
with Proviſo as to the other, and Rule ſerved to make up the Iſſue to carry it down to Trial, and 


the Nif# Prius Roll ingroſſed in Parehment, but all the Proceedings above 8 Paper, the 


Plaintiff had Leave to amend upon Payment of Coſts. Fareſl. 156, vide 1 Salk. 4. Where per Holt 


ſaid, That he had known an Amendment made, not only after Plea pleaded, but after the Record 
Was ſealed up, juſt even when it was gong co be tried; the Defendant cannot amend his Plea after 
| y this he delays the Plaintiff, which may turn greatly to 


Iſſue joined, or « Lemurrer thereto; for 
his Prejudice. Ss Pratt. Reg. 49. 


If the Flaintiff declares, and the Defendant pleads, and the Plaintiff re- 
plies, aud the Defendant demurs, and the Plaintiff joins in Demurrer; 18 
| till 

in Paper; ſo may he withdraw a Demurrer not entred of Record, and 


move to amend. | 


But where the Plaintiff declared againſt J. G. Knight, the Defendant 1 Salk. 50. 
pleaded in Abatement he was a Knight and Baronet; and the Plaintiff 22 and 
replied that he was a Knight, Sc. on Motion to have it amended upon 
Payment of Coſts, all being in Paper, and that the Action being by Bill 


the Addition was not material; not being within the Statute of Additions 


it was denied, there * nothing to amend by, and the Defendant had 
taken (5) Advantage of t 8 


e Fault. (b) Where 


after a De- 


1 4 murrer the Court cannot give Leave to amend, vide 1 Bulſt. 204. March 1. Yelo. 38. Cro. Fac. 13, 14. 
I Leon. 28. 1 Sid. 54, 107. Raym. 231. 2 Vent. 142. 3 Lev. 39. 2 Bulſt. 149. 3 Mod. 235. 6 Mod, 263, 
310. Where atter Iſſue joined or Plea pleaded, and where not. 1 Vent. 336. Style Rep. 33, $5. 


Defence; yet it appearing that by the Expiration of the fix Years the Ac- (5 If the 


Iſſue ſhall be 
changed 


Rel. Rep. 312. 
It 


— 


— / 


9 S 7 
the SAG 


108 Amendment and Jeofail. 


Lit Rep. 218. If the Bill on the File be with Blanks, or the Imparlance Roll be with 
On. ac. 142, Blanks for Dates or (4) Quantities, yet it may be amended by the aper 
2 a 120. by the Clerks themſelves, until a Recordatur be ordered of the Verdict 
Hetl. 142. returned on the Ni, Prius Roll; but after ſuch Recordatur it (C) can 


Ln a only be amended by the Court, for the Roll lies with the Prothonotary, 
2 od. 31 . 


Ha am Verdict be allowed; but if after the Recordatur be entred it is ordered on 


F.rme, where the Roll zu Stat quo tunc, and then the Court is ſuppoſed to take Cog. 
the Bill was njzance of it, in what Manner it then was, and if the Clerks might after- 


with Blanks 


ben he wards alter the Roll after Entry of the Verdict, they might amend it in 
Quantities the Verdict which is on the N. Prius Roll, and cannot be altered but 
of Land and by Rule of Court. ) . 

Meadow. „ 


1 Rol. Abr. 207. 8 Co. 162. (b) Raym. 53. 8. P. 


Cro. e The Inferior Court from whence the Record is returned, whether it 
459. 677. 


2 Rai, R. be by the Common Pleas, or another Court of Record, may amend after 


Fo Judgment, as well after as before a Writ of Error brought, and the 


$ Co. 162. Rule of ſuch Amendment is to be certified by the Clerk of ſuch Inferior 
| Moor 497. Court to the Superior; for though the Record is removed by Writ of 


Hoh. 327. 


27+ Error, and a Mittimus recordum is entred on the Roll, yet the Writ of 
Hutt 41. , n = a "O98. © 8 o EE 
the Record in the State and Condition in wh.ch it qught | 
209, 210. to be by Law, and that is corrected from all Miſpriſions of Clerks ; or 
1 Salk. 49. on alledging Diminution the Record is ro be ſent up amended as it 
ought to be, or it may be amended in the Superior Court, if the other re- 
tends ſuch inferior Court, ſo it may correct the 


1 Rol. Abe. Error is to ſem 


2 Fones 212. 


fuſeth; for as it ſuperin 


* 


Miſpriſions of the Clerks of that Court. 


Cro. Car. 410. But there is this Difference, where the Clerks carry the Rules of A. 


to be made up according to the Paper-Book, until the Recordatir of the FE 


mendment to à Superior Court, and where Diminution is alledged, and 
a Certiorari thereon iſſues ; for when the Clerks bring up the Roll, it ap- 


# pears to have been amended by the Date of the Rule after Error brought, 


but when Diminution is alledged, they bring up the Record in Statu quo 5 


the Certiorari finds it; and therefore when it is brought up they will in- 


tend it to be amended at the Time of the Judgment given, and that the 


if Dower be brought againſt an Infant, who appears and pleads by Guar- 


Tranſcript firſt ſent up was a ry 1% Mifiike ; and therefore | 


dtah, he ought not to have been amerced, for an Infant cannot be 
amerced for his Indiſcretion; nor a Guardian, becauſe he is appointed by 


the Court; ſo this is Error in the Judgment it ſelf, which is not amend- 
able; and, if certified by the Clerks of the Court to have been amended . 


after Error brought, could not have been amended, but yet certified to 


the Certiorart rightly amended, they will ſuppoſe it was amended the 
__ ., Tame Term Judgment was given, and during that Term whilſt Matters 


on Miftakes. | 


are in Heri, they can rectify not only the Miſpriſion of Clerks, but their A | 


3 Lev. 344, If a Writ of Error be brought, the Defendant in Error ſhall pay al 
345 the Coſts of the Writ of Error, becauſe until the Record was amended, 
the Plaintiff in Error had fufficient Reaſon to bring the Writ ; but then 
the Plaintiff in Error muſt nonſuit his Writ ; for if he proceed to reverſe 


1 Salk. 49. 


the Judgment on any other Error, there the Defendant fhall not pay 
Coſts for his Amendment, becauſe it is plain that the Plaintiff did not de- 


pend on the Error the Defendant had amended. 
3 (H) Mhert 
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Amendment and Jeokail. 109 
(H) Where Reco2ds defaced by Deſign oz Ac- 
tident Will be ſet right and amended. 
If any Part of the Record be vitiated by Raſure, the Court will re- 55 
ſtore it by Amendment, becauſe the Wickedneſs of any Perſon in cor- , Air. 
: | | ; 208, 209. 
rupting the Records of the Court, ought not to obſtruct the Juſtice of Lash 162. 
| the Court, or prejudice any of the Parties; (a) as in Ejectione Nrinæ, S. C. 
| the Leaſe was made the 1oth of May, after Verdict for the Plaintiff ir Poph. 196. 
was made the 11th of May by a Razure, and it appearing to the Court S. C. „ 
| , 8 | 5 +». C833 Rob 
that the Declaration was (b) vitiated by ſuch Razure, they amended it Re. 80, 81. 
| | | | | £ DE | ed, though 
objeQed, that if the Record ſhould be amended, the Delinquent could not be impeached for Felony ; 
r BY for to make it ſo by the Statute, the Razure muſt be ſuch that the Judgment be defcated thereby: 
e But per two Judges, the Razure of the Record is the Offence, and not the Ao the Judgment 
r thereby; and per 11 Co. 34. The Razure of a Record, by which an Outlawry was made good, was 
Xf held Felony. (6) Where in a Venire Facias the Word Chumley was razed, and made Himly, and a- 
12 mended. 1 Rol. Abr. 208. 85 | | 
_ If an Original Writ, upon which a Common Recovery of ſeveral 80 
1 ; 0. 160. 
. | Manors, Ec. was ſuffered, being larger than the other Writs on the ſame Earl of A. 


File, through the Negligence of the Officer, and by continual Handling, runde! and 
. zs ſo obliterated and worn out, that but a Letter of the Name of ſeveral . awd Y 
e of the Manors can be ſeen, but the Names of the Manors are truly re- Pe te 


5 , 2 | ; | ; : ay: been adjudg- 
. cited in the Count, and in the Habere facias ſeiſinam, the Original ſhall ed by all ie 


de amended according to the other Parts of the Record. Judges of 

nd | | | | CEL 85 England, una 7 
= | voce, eo potius, becauſe a Common Recovery. 1 And. 79, 80. S. C. adjudged by all the Judges of Eng- | £ 
it | land; and there 1s a Nota by the Reporter, that all the Parchment remained intire, and if not that, 
1 0 perhaps it might have been otherwiſe ; and vide 1 And. 170. 5 | OE im 
"ſl "7 80 if the Original, or other Part of the Record be ſtole, taken away, 8 Co. 160. b. 

a withdrawn, or avoided by any Clerk, though this be Felony per 8 H. 6. 
Te cap. yet this may be ſupplied and amended by the other Parts of the 
Iſ- Record; but if ſuch Part ſtole, Ec. or obliterated, cannot be fupplied, 

be by the Record, or any Exemplification thereof, then it ſhall not be 

by amended. | 7 
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1 Inſt. 269. 
F. N. B. 14. 


whether Longhope, in the County of Glouceſter, was Antient Demeſne or not; and on grams the Book 


* — — 


; . — 93 2 
6—— ——_—_ 1 6— 


110 Antient Demeſne. 


Antient Demeſne, 


(A) The Nature of the Tenure, and how p2oved, 
(B) Of the P2ibileges annexed to Antient Demeſne. 
(C) How it may become Frank-fee, _- 


(D) There Antient Demeſne may be pleaded, and the 


Foꝛm thereof, | 


3 


(A) The Nature of the Tenure, and How 


pꝛoved. 


Inſt. 542. 
1 Salk. 57. 


which are 


next or moſt dude, and were let out to Husbandmen to plough and cultivate for ſup- x 
convenient Plying-Proviſions and Neceſſaries for the King's Houſhold and Family; 
to the Lord's and for this Purpoſe the Tenants (who are called by Brafon, Villani 


oe agg p Privilegiati) enjoyed certain Privileges, and the Tenure it ſelf had ſeveral 
ouſe, a | 


LL thoſe Lands which were in the Poſſeſſion of Edward the 
Confeſſor, and afterwards came to I illiam the Conqueror, and 
were by him about the 2oth Year of his Reign ſet down ina 

Book, called Domeſday, under the Title de terra Regis are 

(a) Lands (4) Antient Demeſne Lands; theſe were exempt from any Feudal Servi- 


which” he Properties diſtinct from others, which it retains to this Day, though the 
keeps in his\, Lands be in the Hands of a Subject, and the Services changed from La. 


own Hands Pour to Money. 


for the Sup- | | | 9 8 EL 
port of bis Family; and for Hoſpitality, are called his Demeſnes, but have not the ſame Properties 
with Antient Demeſne. Spelm. 1 2. | | | 


TON. 


1 Salk. 51- This Tenure, my Lord Ch. Juſt Holt ſays, is as antient as any other, : 
though he ſuppoſes that the Privileges annexed to it commenced by ſome | 


Act of Parliament, for that it cannot be created by Grant at this Day. 
1 Salk. 57. 


Hot, 188. Any others, except thoſe writ down in the Book of Domeſday ; and there- 


1 Brow». 43. fore, whether ſuch Lands are Antient Demeſne or not, is to be (5) tried 
(b) Where only by. that Bock. „ ! 

the Book of | 5 

Domeſday was brought into Court by a Certjorarꝭ out of Chancery, directed to the Treaſurer and Chan 
berlain of the Exchequer, and by Mittimus ſent into the Common Pleas, Dyer 1 50. b. Iſſue was take 


of Domeſday, it appeared that Hohe was Antient Demeſne, bur nothing ſaid o 


be . Longhope ; and the 
Court held, that the Party failed in his Proof. 1 Lev. 106. 1 Sid. 147. ol 


Salk. 56, 774. But if the Queſtion is, Whether Lands be Parcel of a Manor which i 
Where an Antient Demeſne, this ſhall be tried by a Jury. 

Acre of Land | | 1 nk 

may be Antient Demeſne, though the Manor of which it is Parcel is not ſo, vide 1 Rol. Abr. 321. ap6 


tor this vide F N. B. 14. 1 Leon. 234. Dyer 8. 11 Co. 10. Bro. Antient Demeſne 15. 2 Leon. 191. 3 Len 
405. | | 


The Lands which were in the Poſſeſſion of Edward the Confeſſor, and : 
+ heb. 26g were given away by him, are not at this Day Antient Demeſne, nor are 
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Antient Demeſne. 3 


— 


% Of the Privileges annered to Ancient 


Demeſne. 


8 ; nee ie W 9 8 + 1 6 E „„ RE VS OA. i oy ho 
Y Lord Coke enumerates the ſix following Privileges which Tenants 4 Ip. 269. 
in Ancient Demeſne are to enjoy. (a) 1. That they ſhall not be vide Kol. 


© impleaded for any of their Lands, £c. out of the ſaid Manor, but are gs. 
to have Juſtice adminiſtred to them at their own Doors by Petit Mrit of 
Droit Cloſe, directed to the Bailiffs of the King's Manors, or to the Lord firſt that the 
of the Manor, if it be in the Hands of a Subjeccg. 


meſne; for if a Fine levied of thoſe Lands in C. B. be ſtill in Force, the Lands are Frank fee 

till it is reverſed ; and therefore may be impleaded at Common Law. 2. The Land muſt. be holden of 

the Manor, being Ancient Demeſne. 3. It mult be held by Knights-Service, becauſe Husbandry is 

the Cauſe of the. Privilege. 4. If there be no Suitors, or but one Suitor, for that the Suitors arg 

Judges; otherwiſe there would bega Failure of Juſtice. 5. If the Tenant accept a Relcaſe of his 
Lord of his Seignory, or the Seignory be otherwiſe extinguiſhed, by Reaſon of the Soiſin of the 

King, or otherwiſe. 6. Or if the Lord diſſeiſe his Tenant, and make a Feoffment in Fee. 7. If 

th. Lord grant the Services of his Tenant, and the Tenant attorn. And for all theſe it (aid that the 
Tenant may remove the Cauſe out of the Lord's Court. 4 Inſt. 269. Alſo if the Manor and Demeines 

of the Manor is in Diſpute, it muſt be impleaded at Common Law, and not in the Lord's Court, other- 

wile the Lord would be Judge in his own Cauſe, 1 Salk. 56. 


(a) But it. 
mult appear: 


Land is 


2. They cannot be impanelled to appear at Neſtminſter, or elſewhere 3 Inf. 269. 


in any other Court, upon any Inqueſt or Trial of any Cauſe. That they 


may have a 


| Writ De non ponendis in Aſſiſts & Furatis againſt the Sheriff or any one who hath Return of Writs,; 


they be ſpecially named. 


they are obliged to by the Cuſtom of the Manor, they all for ſaving of 
Charges may join in a Writ of Monſtraverumt, albeit they be ſeveral Te- 
nants. | | | 


and if notwithſtanding ſuch Writ, the Sheriff will return them, they may have an Attachment. 
1 Co. 105. as 


3 They are free and quiet from all Manner of Tolls in Fairs and a Toft 269. 


' Markets, for all Things concerning (b) Husbandry Suſtenance. 1 Rol. Abr. 


(bh) But this Privilege does not extend to him who is a Merch 
ſelling, but is annexed to the Perſon in Reſpe& to the Land, and to thoſe Things which do grow 
and are the Produce of the Lands. EN. B. 228. 2 Leon. 191. Cre. Eliz. 227. 1 Leon. 23 1, 233. 2 Inſt.221, 
S. P. vide 2 Lutev. 1144. and how it muſt be ſer forth in Pleading ; and that this Privilege extends to 
Tenant in Ancient Demeſne, whether he hold in Fee, for Life, Vears, or at Will. 1 Rol. Abr. 3 22. 2 Leon. 191. 


TE + op mo 
d gets his Living by buying and 


4 Inſt. 269. | 
Thar regu- 

| HE TE | Ns i „ : larl all ge- 
ncral Acts of Parliament extend to Ancient Demeſne Lands, vide 2 Inſt. 270. 8 


4. They are to be Free of Taxes and Tallages by Parliaments, unleſs 


5. That they were not to contribute to the Expences of Knights of 4 I». 269. 


Parliament. 


6. That if they be ſeverally (c) diſtrained for other Services, than , 11 265 
' Nite. 2 . 
(6) Where 
the Tenants 
in Anc1- 
ent Demeſne 


are diſtrain'd to do the Lord other Services or Cuſtoms than they or their Anceſtors have formerly 


done, they may have a Writ of Monſtravernnt direQed to the Lord, commanding him not to diſtrain 
for other Services; and if he will ſtill diſtrain, Sc. then by a Writ directed to the Sheriff he may 
command him not to demand or diſtrain for other Services; and if he til] perliſts, then he may 
raiſe the Piſſe Comitatus, or command the Neighbours to reſcue and reſtore the Diſtreſs; but the 
ulual Courſe is, that if after the Writ to the Sheriff, the Lord will diſtrain, then an Attachment lies 


againſt him, returnable in one of the Courts of Record at Weſtminſter, to anſwer the Contempt. 


Plow. 129, 


Lands in Ancient Demeſne are extendable upon a Statute- Merchant, » Inf. 397. 
Staple, or Elegit. | | 4 Ins. 270. 
8. P 


8 211. S. P. Lands in nos PO upon an Flegit, may by the Sherif be delivered in 
. 8 becauſe the Title of the Land is not direQly put in Plea in the King's Court; ad- 
ſudged. Heb. 4). Moor 2 11. Pl. 351. and 1 Brownl. 234. S. C. . 
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Antient Demeſne. 
1 Veat 344 In an Indictment for not taking upon him and executing the Office of 
a Conſtable, to which he was choſen by the Leet, the Queſtion was, 


whether a Tenant in Ancient Demeſne was obliged to execute that Of. 
fice, and the Court held he was. 


— . 


—— 


(O) How it may become Frank-fee. 


lo Co. 50. 


4 Inf. 270. F a Fine be levied, or Recovery ſuffered of Lands in Ancient De- I 


L meſne, this makes them Frank-tee. | 
7H. 4. 44. But if the Lord be not a Party, he may (a) have a Writ of Diſceit, 


== S 75 Abr. and avoid the Fine or Recovery; for Lands in Ancient Demeſne were 
327. 


(a) But can- not originally within the Juriſdiction of the Courts of Weſtminſter ; but 
' not bring a the Tenants thereof enjoy this among other Privileges, not to be called 


Scive facias, from the Buſineſs of the Plough by any foreign Litigation. 


becauſe not | 


a Party to the Fine or Recovery. 3 Lev 419. that a Termor may have a Writ of Diſceit, and make = 


it Ancient Demelne at lealt during his Term. 1 Rol. Abr. 327. 


2 Rol. Abr. + But if the Lord be Party, then the Lands become Frank-fee, and are 


324- within the Juriſdiction of the Courts of Meſtminſter, for the Privilege 
of Ancient Demeſne being eſtabliſhed for the Benefit of Lord and Te 


1 Salk, 57. 


nant, they may deſtroy it at Pleaſure. 


Kelw. 43. If a Fine be levied of Lands, Part Ancient Demeſne, and Part Frank- 
fee, and the Lord brings a Wrir of Diſceit, the Court of B. R. upon 
1 Lon. 29. VIEW of the 'Tranſcript of the Record, and Proof that Part are Ancient 
Cro.Eliz. 417. Demeſne, will reverſe and avoid the F-ne as to that Parcel; but 
5 they will not order the Fine to be torn off the File, as in Caſes where 
the whole Fine is reverſed, becauſe it ſhall ſtand good as to the Frank. 


1 Rol. Abr. 
775 


fee; but they will order a Mark to be made on the Fine, to ſignify that 


it is cancelled as to that Part; and in this Caſe the Ter-tenant muſt be 
made Party by Scire facias; for otherwiſe the Conuſance of him that wa 
Party to the Fine ſhall not bind, if the Tenements are Frank-fee; be- 
cauſe by that Means the Ter- tenant might be diſpoſſeſſed without No- 
tice; whereas if he appears upon the Scire facias, he may plead a Re- 


5 my leaſe or Confirmation in Bar, and io preſerve his Poſſeſſion. 
yo. It, 


ine 101. 


8 E. 4. 6. 


But if a Fine be levied of Land all Ancient Demeſne, and the Lord _ 
17 E. z. 31. reverſes it by Writ of Diſceit, it ſeems doubtful from the Books, uhe- 
F. N. B 98. a. ther the Fine ſhall ſtand good between the Parties; ſome ſay that it 
9 H. 7.12. ought not to be wholly ſet aſide, nor the Conuzor reſtored to his Land 

againſt his own ſolemn Acknowledgment on Record, eſpecially fince | 

863. the Lord, who brings the Writ of Diſceit, ſeeks nothing but ro reſtor: : 
Cro. Elix. 4) 1. the Land to the Privileges of Ancient Demeſne (a); others on the cor © 


(a) Bur if trary hold that the Writ of Diſceit, and the Reverſal thereon, whole 


after the 
Fine levied, 


to the Co. and therefore the whole Proceedings coram non judice. 
nuzee, and | . | | | 


his Heirs, or confirmed his Eftate, he ſhould have retained the Lands, notwi hſtanding the Fine s 
deſtroyed ; becauſe by the Releaſe or Confirmation, his Eſtate would have been made Firm anl 
Righeful. 4 Inft. 40. 10 Co. 50. Fitz, Diſceit 3. 1 Leon. 290. if Tenant in Tail of Lands in Al?⸗- 
cient Demelne, leaſes for Sixty Years, and after levies a Fine, with Proclamations in the Commm 
| Pleas, and this is after reverſed in a Writ of Diſceit, yet quoad the Leſſee, this Fine ſhall be avoid | 


+546, = 7 


bur ſhall make the Leaſe good againſt the Iſſue in Tail, by the better Opinion of the Books, 1 Le 


290. vide 1 Lutw. 710, Jil.” 


EZ « 


avoids the Fine, and reſtores the Conuzor to the Poſſeſſion of tile 
h Land; and the Conuzance, though on Record, ſhall be no Eſtoppel; 
rhe Conuzor ; p =2 85 | 3 pp": 

had releaſed becauſe it was made in a Court that had no Juriſdiction of the Matter; 1 


„ 442 


1 
uu 


: : 5 7 Day are tried by Ejectment. 
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Antient Demelne. 
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If in 


Writ of Rizht in Antient Demeſne, the Tenant pleads in F N. B. 1g. 


Abatement of the Writ, and that by Judgment is abated, and the De- 4 %. 270. 


mandant brings a M rit of Palſe 7ndgment, wherein the Writ of Right is 
affirmed to be good, the Court of Common Pleas ſhall proceed as rhe 


inferiour Court ſhould have done ; and altho* Judgment be there given 
to recover the Land, yet the Land is not Frank-fece, but continues An- 


tient Demeſne; becauſe the Beginning and Foundation of thoſe Pro- 


. 
7 


ceedings was in the Court of Antient Demeſne. 


If the Lord infeoffs another of the Tenancy, this makes the Land 1 Rol. Abr. 


Frank- fee, becauſe the Services ate extinguiſhed perpetually, _ 


So if the Lord releaſes to the Tenant all his Right in the Tenancy; 
or if he confirms to him to hold by certain Services at the Common 


Law, theſe make the Land Frank-fee. 


324. 

Vide 1 Rot. 
Abr. 524, 
325 | 
and the ſe- , 


veral Caſes there cited our of the Year-Books, and where it becomes Frank fee, by coming into che 


Hands of the King. 


* 4. 


and the Foꝛm thereok. 


- (D) Where Antient Demeſne may be pleaded, 


IN all Actions wherein if the Demandant recovers, the Lands would 8 H. 6. 35. 
» 1 Rol. Ahr. 


1 be Frank- fee, Antient Demeſne is a good Plea. 


LI, 
S 9 5 


where the Suit may be removed to the Courts above, and they to procced as the inferiour Court 


- might have done, vide E N. B. 19. 4 Inſt. 270. Moor 451. 


Therefore in all Actions Real, or where the Realty may come in Prde 4 Loft 


Queſtion, Antient Demeine is a good Plea; as 4ſjiſe, Writ of I Ard of * 
Land, Writ of Account againſt a Bailiff of a Manor, Writ of Account 


_ againſt a Guardian, Oc. 


In Replevin Antient Demeſne is a good Plea, becauſe by lntendment, 


the Freehold will come in Queſtion. . . 
In an Ejedtione firme, Antient Demeſne is a good Plea; for by 
mon Intendment the Right and Title of the Land will come in 


tion; and if in this Action it ſhould not be a good Plea, the Ancient Hesl. 


Per 


ueſ- 


Privileges of thoſe Tenants would be loſt, inaſmuch as moſt Titles at this 


But in all Actions meerly Perſonal, as Debt upon a Leaſe, Treſpaſs, 


= Quare Clauſum Fregit, Cc. Antient Demeſne is no Plea. 


| * In Treſpaſs contra pacem, though the Realty comes in Debate, 
Antient Demeſne is no Plea; for this is at the Suit of the King, and pu- ' Kel.4br 322. 


= niſhable for the Good of the Commonwealth. 


70. i 
1 Rl. Abr. 
$23, 323. 
Godb. 64. 

1 Bulſt, 108. 
Owen 28. 

5 Co. 105. 
Hob. 47. 

1 Bulſ. 108. 
77. 
Cro. Elix 826. 
2 Rol Rep. 18 1. 
Hob. 47. 

5 Co. 105. 


_ 1 Rol. Ahr 322. 


yet 


Cro. Eliz. 8 2 6. 


5 by 5 3 ' a 1 2 „24 *. » » bd / 
In an Aſie by Tenant by Statute- Merchant, Ancient Demeſne is no 2 Inſt. 39). 


good Plea, becauſe the Plaintiff does not demand the Freehold, but till Eb. 48. 


grant a Writ to the Biſhop. 


Gig 


if 


Antient Demeſne is no Plea, becauſe if it ſhould 1 Fel. Abr. 
d be a Failure of Right; for there they cannot 323. 


Hob. 48. 
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Co. Lit. 144. 
b En 


1 Rol. Abr. 


WH 


11 4 Antient Demeſne. 


.. N. B. 11. If the Manor and Demeſnes thereof are demanded, Antient Demeſne 


2 Leon. 191. is no Plea, becauſe the Lord would be Judge in his own Cauſe. 
Comb. 183. 1 Show. 271. 


Dyer 210. Antient Demeſne may be pleaded after Imparlance, becauſe the Lord 
in Margine. may reverſe the Judgment by Writ of Diſceit ; and it goes in Bar of 
Stile zo. the Action itſelf, viz. in that Court, becauſe it is coram non judice. 


Latch 83. 


Mor 4.51. Where the Defendant in Eject ment pleads Antient Demeſne, he need not make any Defence 


by adding Defendit vim & injuriam ſuam. Carth. 200. 1 Show. 386. 180Salk, 217. vide Doct. Pl. 51, 52, 


1 Nol. Abr. 322. and Tit, Pleadings. 


Finch 161. 


226. 


Dock. & Stud, if both the Perſon and Eſtate be made liable, as they moſt commonly 
Lial.2. are, then it is generally called an Annuity. _ 4+ . --* u_ 
c. 30. EL a | | 


(E) What ſhall be a good G2ant o2 Creation thereof, 


2 


Annuity and Vent charge. 


V 


N Annuity, ſtrictly taken, is an yearly Payment of a certain © 
Sum of Money granted to another in Fee-ſimple, Fee-tail, for 
Life or Years, charging the Perſon of the Grantor only; ii 
payable out of Lands, it is properly called a Rent-charge ; but 


(A) How an Annuity oz Rent-charge differ from other 


(C) Of the Remedies foz the Recovery of an Annuity, F 


* 


charge, ide Head of Rents. 


from other Rents, 


N * 


Lit. Sed. 218. \ Man ſeiſed of Land grants, by Deed Poll or Indenture, a year! = F 
Rent to be iſſuing out of the ſame Land to another in Fee, in Tail, % 


vide for this 


Ajpportionment and Extinguiſhment of an Annuity or Rent © 


" A 


a) How an Annutty oꝛ Rent-charge differ C 


1 
"3 

8 So He 
- Ac * . 


2 of for Life, Sc. with a Clauſe of Dire ſs; this is a Rent-charge; and ii 
ents. . Pr 0 . 5 uy 
5 the Grant be without Clauſe of Diſtreſs, then it is a Rent-ſeck. „ 
1 Vent. 161. A Rent-ſervice is an annual Return made by the Tenant, either in 


Co. Lit. 142. Labour, Money or Proviſions, in Retribution for the Land that paſſes. 


Lit. Seck. 214, If a Man makes a Feoffment in Fee, or a Leaſe for Life, or a Git 

215. in Tail, Remainder over in Fee, upon ſuch Grants there can be d 
%. 55. Rent. ſervice reſerved at this Day, the Feoffor or Grantor having 1b 

Reverſion, and the Feoffee or Grantee by the Statute of Quiz bre - 

SE erraru | 


Plow. 134. 
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ter G What ſhall be a good Gzanf, oz Creation 


* 


= the Chartels therein, to a Diſtreſs, this amounts to a good Grant 
"© Rent, and 7. $. may diſtrain for it. | | 


. of granting, the Law creates a. Rent-charge, becauſe it is the Deſign of the Law to re 
tracts binding and effectual, to far as the Intention of che Paities may be gathered from the Dec ; 
. and ſuen Interpretation is made ſtrongeſt againſt the Grantor, becaulc he is preſumed to receive 


valuable Conſideration for what he parts with. 


8 


. 


. Ko (1: IS. 


Annuity and Rent-charge. 1 


_ : 


Terrarum muſt hold of the Capital Lord; therefore if in ſuch Deeds, 

a Rent be reſerved, there muſt be a (a) Clauſe of Diſtreſs inſerted 3 (6) For with: 

and this will make it a good Rent-charge, the Land being charged with gut ſuch 

a Diſtreſs for the Payment of it. | Clavio it is 
| | 15 LEN EET Wenn, AG OS 

Fe k. Whether ſuch Reſervation be good in a Deed Poll, has been donbred, the Words of Reſer- 

vation procecding intirely from the Feoffor or Donor ; but it ſeems now ſettled that ſuch Reſerva; 

tion is good in « Deed Poll, becauſe whoever claims an Eſtate under any Deed, ought in Reaſon 

and Equity to be obliged to take it under the Terms expreſſed in the Deed. Vide Co. Lit. 143. b. 

2 Rol. Abr. 449. Plow. 134. | | | | | 


If a Man grants a Rent out of three Acres, and grants over, that if Cs. Lit.147 6. 
the Rent be Arrcar, that he ſhall diſtrain for che Rent in one of the 7 O. 51.6. 
Acres, this is one intire Rent; but it cannot be a Rent- charge for the 


V hole, becauſe the greateſt Part of the Land out of which it iſſues, is 
not chargeable with any Diſtreſs for the Recovery of it; and denomina- 


tio ſumenda a majori; therefore it is taken to be a Rent- ſeck; for which, 
by the Words of the Grant, the Grantee may diſtrain in the third 
Acre; for when-ever the Remedy, by Way of Charge for the Rent, is 
not commenſurate to the Rent, the Rent is called Seck, and the Charge 
is only appurtenant to the Rent, and does not give it its Denomination ; 
and the Reaſon is, becauſe if ſuch Original Grant ſhould be loſt and 
worn out by Time, and # Man were to preſcribe for it, if he were to 
give it the Denomination of a Charge, it would graſp more Land than 


was originally intended to be charged; and therefore the Law binds 
them down to the Denomination of the Rent, as Seck, and to ſet forth 
the Charge as an Appurtenant, that by Length of Time no more ſhould 
be comprehended in the Charge than was originally intended in the 
Grant of that Charge. „ 


If a Man grants a Rent out of his Lands to J. S. and his Heits, and o. Lit. 14). l. 


grants that he may diſtrain for it during his Life, this is a Rent- charge 15 N. 


If a Rent 


in 7. S. becauſe he may diſtrain in the Land out of which it iſſues, be granted 
- to two and 


during his own Life ; but it ſhall be Seck in the Hands of his Heirs ; 
becauſe by the expreſs Words of the Deed, the Remedy was to ceaſe *beir Heirs, 
upon his Death; aliter, if the Diſtreſs had been limited only for Years ; dub of one 


for then the intire Rent had been Seck, becauſe the Remedy being Tem- Way 


that it ſhall 


porary is not adequate to the Right, which is perpetual. be lawful 
= En PIO 33 . 5 „ ͤ ens of -.- 
them and his Heirs to diſtrain for it, this is a Rent-Seck ; and the Diſtreſs given to one i ly an Ap- 


rtenant to the Rent; but if he to whom the Diſtreſs was not limited dies, the Survivor ſhall di. 
ſtrain, becauſe the whole Rent is then in him. Co. Lit. 14). 7 Co. 51. Te 8 


thereof, 


+ J a Man obliges himſelf to 7. & in an annual Rent of 107. percipi- 


the For in many 
| Caſes, with- 
| cut Words 

nder all Con- 


endum annuatim de manerio de D. and bindetty the ſaid Manor, nt all ? Kol. Abr. 
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116 Annuity and Rent-charge. 4 
Co. J.it. 147. So if I bind my Goods and Lands to the Payment of a yearly Nen 3 


4. to F. F. this is a good Rent-charge, with Power to diſtrain, tho* there 

f Fg Abr. de no expreſs Words either of Grant or Diſtreſs; or if I grant that "EY 
or Bro. Rent 14. if ſuch a Rent be Arrear, that 7. F. ſhall diſtrain for it in the Manor 

of D. this is a good Rent-charge ; for in all theſe Caſes it is evidently | 

my Intention that my Land te liable to the Charge. 1 

Co. Lit 147.a, So it is if I grant to S. S. that he and his Heirs, or the Heirs of his 
Lit. S-#. 221. Body, ſhall diſtrain for 40 5. Rent in my Manor of Dale, this is a good © 
2 Rel. Abr. Rent-charge in Fee or in Tail, becauſe the Power of Diſtraining is in 

he zi. one Caſe given to the Heirs General, and in the other to the Deſcen. 
Butr's Cafe dants of the Body of S. S. And whoever has a Power of Diſtraining, 
has an Eſtate in the Rent for which the Diſtreſs is given. 

2 Rol. Abr. But if I grant a Rent of 4os. out of the Manor of Dale, and if the 


425 Rent be behind, that the Grantee ſhall diſtrain in my Manor of Sale, 
os Lit. 147. this Power of Diſtreſs in the Manor of Sale ſhall not amount to the 


7 Co. 51, Grant of a Rent-charge out of the Manor of Sale; for though in the 

L former Caſes ſuch Conſtruction is admitted to ſupport the Intentions of 
rhe Parties, where the Grant is not explicite; yet in this Caſe, the 

Reaſon of ſuch Conſtruction fails; becauſe here is a plain Grant of the 

et Rent out of the Manor of Dale, and the Diſtrefs is given in the Ma. 

5 nor of Sale, as a Means for the Recovery of it; for which he had no 

Remedy by the Grant itſelf ; and therefore the Rule, Quod expreſſim ſem. 
per facit ceſſare tacitum, takes Place here, that where the Intentions of 
the Parties are evident, there that Conſtruction ſhall never be admitted, 
which the Law only allows in dutious Contracts, wt res mag's valeat 
gram pereat ; for if that Marner of Interpretation were admitted, the 
Grant might be made Double, and the Grantor twice charged, againſt 


D | | 


the Deſign of the Grant. 8 1 — 
2 Rel. Alr. If a Rent be granted to A. and if the Rent be behind, that 4 
425. Stranger ſhall diſtrain for it, for the Uſe of the Grantee, this is a good 
| Rent-charge in A. and the Diſtreſs limited to a Stranger for his Benefit, 
5 is in Effect making him the Grantee's Servant for that Purpoſe; and 
what a Man may do by one Servant, he may do by himſelf or an) 
other. . 1 - 5 | 
2 Rol. Abr. Bur if the Diſtreſs had been limited to a Stranger, without ſaying for 
42 5. the Benefit of the Grantee ; ſo that the Limitation of the Diſtreſs maß 
ſeem to be independant on the Grant, and without Relation to it, th 
Diſtreſs does not make it a Rent-charge ; ſince by no Words in the Deed 
| the Diſtreſs ſhall be applied to the Uſe or Advantage of the Grantee. _ 
Bo. Tir, If A grants and confirms to B. a Rent of 5. to be taken out of _ 
| Grant 69, 53. his T.ands, which Rent B. has of the Grant of his Father, theugh BR 
2 Rol. Abr. never had any ſuch Rent from his Father, yet this Grant of A.'s ſhall © 
475" be good to create a Rent-charge in B. for it is evidently the Intention | 
of A. that B. ſhall have a Rent cf 5/. out of his Land; and a Mi. 
take or Error in the Deſcription of the Thing referred to, ſhall not 
render the true Deſign of the Contraft ineffectual and void. 1 
C Lit. 14. If a Man ſeiſed of Twenty Acres of Land, grant a Rent of 20% 


43 | 1 \Rok-dbr. percipiendum de gualibet Acra terre ſua, or out of every Acre of 8 
. 5 Nel ; Land, this is in Nature of a ſeveral Grant out of every Acre; for te 
wn it two Te-. Grant ſhall be taken moſt ſtrongly againſt the Grantor, and the Grant ” 

T4 | nantes in ſhall have 205. out of each Acre. - | - 5h 
| ; 1 it * Common „or ; : Et, 

14 f | | ſeveral Tenants be, and they Grant a Rent of 20s. per Ann. out of their Land, the Grantee ſhall 

{ bh 7 have 40s. Rent i for as their Eſtate is ſeveral, ſo ſhall there Grant be too; and therefore each = 

1 | ſhall be taken to Grant a ſeveral Rent of 20s, 5 Co. 7. b. Plow. 140. b. 161, 171, 289. Ce Lit "oy 

4g I | 197. 4. 267. b. - | EL | | * 
n — | 2 „ 
l ; c. Lit 147h. If A. bargains and ſells Land to B. by Indenture, and before In- 
Wt | rolment they both join in a Grant of a Rent-charge to C. this after te 
THR og 3 | Inro- 8 

5 EE: 
* 


* 
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. 3 
Annuity and Rent⸗ charge. 
t Inrolment ſhall be conſtrued the Grant of B. and the Confirmation of 
e © 4. becauſe when the Bargain and Sale is inrolled, it has the Effect of 
t 7 a Deed inrolled, from the making thereof; and therefore it muſt be the 
Grant of B. who had the Land at the Time of the Grant made; but 
y fit the Deed had never been inrolled, then it ſhould have been the Grant 
of A. and Confirmation of B. becauſe the Land never paſſed from A. 
is the Deed being Ineffectual and Void, without Inrolment. | 


d If an Original Grant be made of a Rent. charge to commence after Bro. Tit, 
in the Death of F. S. it is good; for this is not like the Caſe of I. ands, Cant $6. 


n- © where the Livery muſt carry the Freehold immediately, and where the * 7: 75 
g  Abeyance, or want of diſtinguiſhing where the Freehold is, may be of Pali. is 
Prejudice to the Rights of others; for if the Freehold was to be gran- 2 Vent. 204. 


be ted in futuro, a Man that had brought his Præcipe againſt the Grantor, Put a Rent 


le, atter he had proceeded in it a conſiderable Time, the Writ might abate ” oe, or 
7. 5 a 3 J already 
he by the Freehold's veſting in a Stranger, by Reaſon of a Conveyance created. 
he made by the Grantor, before the Writ brought; but the Grant of a cannot be 
of Rent de novo is not attended with this Inconvenience ; for no Man can grented to 
the bave a precedent Right to a Thing which is originally created by the 2er es 
the Grant itſelf ; yet Hure at what Diſtance of Time ſuch Charges may eat 0 
la. be allowed to commence, whether it muſt not be after the Lives of the F. & becauſe 
no Perſons in eſſe; for if they be indefinite, they ſeem to have the ſame to ſuch 
-1n. Tendency to a Perpetuity as any other contingent Remainders or exe- Rents there 
cutory Intereſt; and the bare Affectation of a P ity i SPY, ns en? "if 
1 y t; a | ot a Perpetuity is ſufficient cedent Ti- 
red, 7 to condemn any Conveyance. RE 8 es, and 
5 - | 5 | theref | 
let ſuch Grants are not good; for ſuch Freehold, by thus being ſplit and ſevered, do hide the Perſon | 
thhe in whom the Right is; and therefore the Party, that has Right, will not be able to diſcern agaiuft 
inſt whom to bring his Pracipe for the Recovery of it. Bro. Tir. Grant 86. 8 H. 7. 3. Plow. 156. 
ood e — — 
efit, 151 | 5 | 8 : 5 1 | 
and . 3: | DE | 25 ih X "aa IT nr N 1 
W (O) Ok the Remedies koꝛ the Recovery of an 
r Annuitv. 5 
* | : 


may : FA T* a Man grants by his Deed an annual Rent to F. S. in Fee, for Life 


Deel Ft may at his Election either diſtrain for this Rent, or have a (4) Writ 6 Co. 58, b. 


y | of Annuity, and thereby charge his Perſon. (a) But no 
c 0 | ö Wy 3 | . . : . . i 1 2 o X ; "Ic Writ of A * 
L B = 1 x edge, Sportage) vide N _— and 1 Kol. Abr. 226. 1 H. 4.4. not if a Man deviſes 4 
n Rent out of his Land, and dies; for after his Death it is im poſſi : oF; 
ſhall Nor will a Writ of Annuity lie fo Sar tc 36 impoluble ro' charge his Perſon. 6 Co. 58. 6. 


"= g e r a Rent granted for Equality of Partition, or in Lieu of Dower ; 
ntion an Doh yon n r e being granted in Satisfaction of a Real Eſtate, they re- 
1 em c 1nings for which they are given, and therefore not recoyerabl Peri 
Mi 55 = A&ion. Pop. 87. Co. Lit. 144, 145. 1 Rol. Abr. 7 Ga. Lit, 144. FY | overab " in a erſonal 


= If a Man grants a Rent out of his Land, and by a Proviſo in the Lit Sed. 2201 
bDeed, or by Deed of Defeaſance, provides that the Grant, nor any FP. 87. 
ding therein contained, ſhall be conſtrued to extend to charge his Per- $ Co: $7. 4. 
ſon by Writ of Aunuity; in this Caſe the Perſon of the Grantor is not hut, if .. 
1 chargeable, becauſe the Charge upon the Perſon ariſing only from the Ae 
Manner of conſtruing _ c 1 ny Conſideration given, ought that the | 
. ords will bear againſt there Grant, nor 
can de no Room for ſuch Conſtruction, when - 33 8 any thing 
1 the Grant, the Perſon of the Grantor is not charged; for no Implica- 0 12 
WM tion ſhall be admitted to overthrow an expreſs Clauſe in the Deed. mould 
8 8 charge the 


Land, that Proviſo had been void; as repugnant to the Grant. Co. Lit. 146. 4. 


to be extended as far as the 


„ eee ERS! | 


or Years, out of certain Lands, with Clauſe of Di/reſs, the Grantee 27 BT 
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6 Co. 58. 5. 


of their 


of Annnity. Co. Lit. 147. b. 
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262, 344. charge, and that is when a Power is 


. * 


118 Annuity and Rent-charge. 


Co. Lit. 146. If a Man grants a Rent- charge out of the Manor of Dale, in which 
6 Co. 41. b. the Grantor has no Intereſt, with a Proviſo that the Grant ſhall not 
7 Co. 65. ö. charge his Perſon, this Proviſo is void; becauſe the Grantor having no- 
| thing in the Manor of Dale, could not by any Act of his charge it; and 
conſequently the Grantee having no Remedy for his Annuity, but 

againſt the Perſon of the Grantor, the Proviſo to exempt his Perſon is 

void, as rendring the whole Grant ineffectual ; and if in this Caſe the 

Grantor had been ſeiſed of the Manor, and had granted a Rent-charge 

out of it, for the Life of the Grantee, with a Proviſo that the Grant 

ſhould not charge his Perſon, though the Grantee himſelf could have no 


* 

ous 4 08” 1 „ 

A * 
* 


Remedy but by Diſtreſs, becauſe that Remedy being open to him, the 


Proviſo is good to exonerate the Perſon; yet upon the Death of the 


Grantee, his Executor may have an Action of Debt againſt the Grantor 


for the Arrears, becauſe the Executor has no other Remedy for the 
Recovery of them; for he cannot diſtrain after the Grant is determin'd; 


and therefore the Proviſo to exempt the Perſon is void againſt the Exe- 


cutor, as rendring the Grant uſeleſs and ineffectual. e 
And hence it is, that if a Rent be granted out of Lands, with a Pro- 
Bur if the viſo that the Perſon of the Grantor ſhall not be charged, that this Pro- 


gi _—_ had Liſo is void, becauſe the Grantee having no Diſtreſs siven by the Deed 


eny, or for the Recovery of the Rent, would be without any Manner of Re. 


any other medy, if the Proviſo took Place. 

Thing, in . ES «HE. | | | 
the Name of Seiſin, the Proviſo had been good, becauſe he might recover the Rent in an A4ſſſe. 6 Co, 
38. | „ | 1 | | 


Co. Lit. 14 If a Man by his Deed, grants that if J. S. be not yearly paid the 


If 4. and z. Sum of 105. that then he may diſtrain for it in his Manor of Dale, 


Jointenants, this is a good Rent- charge out of the Manor, but no Writ of Annuity 
grant a Rent- lies for it, becauſe there is no Grant of the Rent made by the Grantor z 
charge out yet becauſe he hath given the Grantee a Power to diſtrain, if ſuch a 
Land. ui h yearly Sum be not paid him, the Manor is thereby charged with the 
a Proviſo Diſtreſs, and conſequently with the Diſtreſs for which the Rent is 


that the given. 
Grantee | 


ſhall not charge the Perſdn of A. this Diſcharges the Perſon of 4. but leaves B. liable to the Writ 


Co. Lit. 147- If a Man ſeiſed of Land in Fee, and poſſeſſed of other Land for 
Oro. F3c:399- Years, grants a Rent-charge for Life out of both, with a Power to di- 


feng Nep. ſtrain in both, if the Rent be Arrear, the Leaſchold as well as the Lands 


Cro. Eliz.607, of Inheritance are ſubject to the Diſtreſs; becauſe a Man may oblige 
622. his Cattels to the Diſcharge of the Rent; but the Rent being a Freehold 


ſhall iſſue only out of the Inheritance; becauſe the Leaſehold, being only 

a temporary and periſhing Intereſt, is not a Fund commenſurate to the 

Charge; and therefore the Rent ſhall iſſue out of the Inheritance, which 

for its Duration is a more compleat Eſtate to ſupport the Charge, and 

(a) 7 Co. Hees the Grant effectual. And hence it was (a) adjudged, that tho 


5 Butt's\ the Grantee might diſtrain the Leaſehold Lands, yet he muſt avow for 
Fate. as Jer ner mn 


a Rent iſſuing out of the Inheritance. 
But if a Man poſſeſſed of a Term for Vears, grants a Rent out of it 


7 Co. 51. to another for Life, though the Eſtate be of ſhorter Duration than the 


Cro. Elis. 183. Charge; yet becauſe it is the only Fund provided by the Grant, for the 
Payment of the Rent, it ſhall anſwer the Grantee, ſo long as it has 
Continuance, if the Life for which the Rent was granted, laſts ſo long. 

x Sid. 223, There is another Remedy for the Recovery of an Annuity. or Rent: 


11 far Power is given the Grantee to enter and; hold 
12 ; 2 the Lands till ſatisfied the Arrears by the perception of Profits, the 


| Raym, 135, Srantee, when the Rent is Arrear, may in ſuch Caſe. enter and hold the 


158. L | | | Lands 
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Annutty and Rent⸗charge. 119 


Lands till ſatisfied by the Perception of the Profits; though in this Caſe 1 Sard. * 
it was objected, that there was no Eſtate conveyed, out of which a Uſe a cog 
might ariſe to the Grantee, upon the Nonpayment of the Rent; and a 
that this Grant could paſs no Eſtate to the Grantee, as a Conveyance at 
Common Law, becauſe the Grantee could have no Inheritance orFreehold 
in the Land, when the Rent was in Arrear for want of Livery, nor an 
Eftate for Years, for want of a certain Commencement and Determina- 
tion; yet it was adjudged, that by the Grant he had an Intereſt veſted 
in him, when the Rent was Arrear ; and though it be an uncertain In- 
tereſt, which, for the Uncertainty of its Commencement and Determina- 
5 tion, might be void by the ſtrict Rules of Law, if it were granted In- 
FX dependant of any Eſtate certain, yet it is good in this Caſe, becauſe it 
® js created to attend a determinate Eſtate ; and the Nonpayment of the 
Rent fixes the Certainty of its Beginning, and the Satisfaction of the 
© Arrears, by the Perception of the Profits, the End and Determination 
of ſuch Intereſt ; and therefore the Grantee may reduce ſuch Intereſt, 
> asit riſes, into his Poſſeſſion by Ejefment, which is the proper Remedy 


n J St hes Mos 
eee 7 8 £ 1 
BI 5 . CE oeoutty nt RS Og  TYS  RE- \ * 2 IE 
A Pg OE 7 8 FT _ E . * We , Ny s wo s ILSS KN 2.4 
. 5 TR Mn. OY OE 75 — , 
A WWW ck. 


8 


7 by . . 
IT CA EEE EA ] xĩ?;?N? 
FEE 
e 


: 5 co recover the Poſſeſſion. 55 | | 
If a Man grants a Rent-charge to F. S. his Heirs and Aſſigns; and Ce. ac 510; 
if it ſhall happen that the Rent be behind and unpaid, that then the 5!" 512. 


enjoy the Rents thereof, until the Arrears be fully ſatisfied; and the Pot 126, 


5 SGrantor covenants to levy a Fine to the Uſes of the ſaid Deed ; if after 147. 
the Fine levied the Rent be Arrear, the Grantee may enter into the *#Rep.427. 
2 | | | his Title in Bi „3 Bulſt. 250. 
Land, or make a Leaſe for Years to try his Title in Ejedment; becauſe Ie, 
. 3 1 | eie ks FIG 5, Eavergile and 
e buy the Fine there is an Eftate veſted in the Conuzees, to raiſe an Uſe in Hare. 
„ the Grantee, of the Rent-charge, when the Rent is behind; and when- And by the 
) ever the Rent becomes Arrear, the Poſſeſſion is executed to that Uſe, better 4, a 
and conſequently the Grantee hath a Right to take and keep that Poſ- chat if the 
a ſeſſion till the Uſe for which it was executed be ſatisfied; and that was Rent be Ar- 
1 till the Arrears of Rent be paid by the Perception of the Profits; and rear before 
is therefore, though the greateſt Intereſt in the Land be uncertain (be- _ : 18 80 
| cauſe it is uncertain when the Rent will be paid out of the Profits) yet ths Pie 16. 
,, while his Intereſt remains, if his Poſſeſſion be diſturbed or deveſted, he vied after. 
may reſtore it by Ejectmeut, which is the proper Remedy to recover wards ſhall 
| the Poſſeſſion ; and it the Grantee aſſigns over the Rent, the Aſſignee be ſufficient 


. j ſaid 7. S. his Heirs and Aſſigns, ſhall enter into the Land, and have and 2 


or | may likewiſe enter and maintain a Title in Ejectment; for though the IN od 
gi. Pſe ariſes out of the Eſtate of the Conuzee only, as the Rent is in Ar- Grantee to 


7 


ds rear, and till the Rent be behind and unpaid, there is nothing more enter into 


ge than a bare Poſſeſſion of a Uſe, which in its Nature is not aſſignable ; "a Land 
jd yet by the Conveyance of the Rent it ſhall paſs, becauſe it is nothing bebe mes 


ty more than a Remedy or Security for the Rent; and therefore ſhall at- theſe Ar- 
he | © tend that into whoſe Hands ſoever it comes. 55 rears; be- 
W = : : . | OE x | . 855 cauſe the 
Fine is guided by the Deed of Grant, and both amount but to one Aſſurance. Cro. Fac. 512 


An Action of Debt does not lie for the Arrearages of an Annuity, if C. Li. 162. 
the Grantee be ſeiſed of it in Fee, Tail or for Life. | 4 Co. 49. a. 
OO 5 | 75 | But where 
cis En Annuity was granted by Deed for two Years, and the Grantee brought an Action of Debt for the 
the Arrears, on Demurrer it was held that Debt would lie upon the Contract, ir being granted by 
Deed and for Years. Cr. Eliz. 268. for the Remedies which Heirs. and Executors have by Diſt*:/* 
the or Action of Debt, vide Head of Rents, and the Statutes 32 H. 8, and 8 Ann. 


Ng 4 4 As regularly the Remedies for Recovery of an Annuity or Rent 1 Rel. Al, 
ent- charge are either by Writ of Annuity or Diſtreſs, it is to be ſeen which 226, 
is the moſt eligible Method, and what ſha termine th e Poph. 87. 

be kleg; eligible Method, and what ſhall determine the Grantee's Hob. 58. 

_ 7 ection. If A. grants a Rent-charge to B. and his Heirs, if the Rent be Dyer 344. 
Arrear, not only the Grantee, but his Heirs in infinitum, may diſtrain for Co. Lit. 144. 

| — far the Remedy being commenfurate to the Right, muſt be of equal 

Duration with the Right; but if in this Caſe the Rent be Arrear, and 
8 ” the 


ew 

=” 
4”) 
— 


4 that is no Determination of his Election; neither is the ſuing forth a Writ | 


10 Annnity and Rent-charge. 


m. 


the Grantee brings a Writ of Annuity, in order to charge the Perſoy 
of the Grantor, it is no longer to be conſidered as a Rent iſſuing out of 
the Land, becauſe the Writ of Annuity has intirely turned the Charge 
upon the Perſon of the Grantor; and under that Denomination it muſt 
determine with the Life of the Grantor, becauſe his Heirs are not charge. 
ads: N | 72 5 5 e 
2 Rol. Abr. But if A. had granted for him and his Heirs to B. and his Heirs, 
Cu. Lis. 144. ſuch a Rent out of his Lands, in this Caſe the Heirs, being compre. 
Poh. $1, hended in the Contract, are bound to make good the Grant ſo far as 
| they have Aſſets by Deſcent from the Grantor. 5 L 
Popb. 37. If a Rent be granted in Tail, the Grantee cannot alien it while it con. 
1 19. 4 tinues a Rent; becauſe as ſuch it may be intailed within the Statute De 
Necirs Caſe, donis; but if the Grantee brings his Writ of Aunnity, it is no longer 
within the Statute, becauſe then it is become a Charge meerly Perſonal, 
without any relation to the Land out of which it was at firſt granted, and 
therefore is become a Fee-ſimple conditional, as ſuch a Gift of Lands 
had been before the Statute ; and therefore the Annuity not being within 
the Statute may be aliened. PE We 
Poph. 87. But in ſome Reſpects the Writ of Annuity is the better Remedy; 2 
if a Termor for Years grants for him and his Heirs a Rent-charge out 
of his Land to another and his Heirs, in this Caſe if the Grantee di. 
ſtrains, and thereby has thrown the Charge intirely off the Perſon up. 
on the Land, upon the Expiration of the Term, the Rent is gone, be. 
cauſe the Grantor could not charge the Land longer than his own Inte. 
reſt in it continued; but if the Grantee had brought his Writ of n-. 
| nility, the Charge upon the Perſon had been perpetual, ſo long as the 
Heirs of the Grantor had any Aſſets; becauſe the Grant was for him 
: and his Heirs, s . 5 | EE on n 5 
Lit. Sect. 219. The next Thing to be enquired into is, what Acts of the Grantee are 
| Rol. Abr. ſufficient to determine his Choice; and this Determination muſt be by ß 
9 1 ſome ſolemn Act in a Court of Record, that it may appear to be the 
Act of the Grantee himſelf, and not of a Stranger, without his Permif- | 
ſion or Authority; and therefore if the Grantee diſtrains for the Rent, 


of Annuity any Determination, becauſe theſe may be done by a Stran. 

ger, without the Grantee's Knowledge or Conſent; or rather becauſe 

the Deſign of the Law being to help Men to the Recovery of their | 

Rights, in the moſt beneficial and beſt Method, the Grantee ſhall not 

be forecloſed of either of his Remedies, by any raſh or unadviſed Aſtt 

of his; but if the Grantee Counts in the Writ of Annuity, or avows the | 

Taking of the Diſtreſs, the Count and Avowry is a repeated Detern. 

nation, or plain Confirmation of his firſt Choice and Election; and tu; 

being entred on Record is taken to be the deliberate Act of his Mind,, 

and therefore he ſhall not be allowed to recede from what he has done nn 

ſo folemn a Manner. _ %% | of _ 
Dyer 344. bl. But if a Man grants a Rent-charge in Fee, without ſaying for bu 
Hob. 58. and his Heirs, and the Grantor dies, and the Grantee brings a Writ d 1 
Annuity againſt the Heir, though he Counts thereon. and proceeds Þ = 
Judgment, yet that does not Rrecloſe him of his Diſtreſs on the Lan! ©? 

out of which the Rent ifſues, becauſe by the Death of the Grant“! 


the Grant as an Annuity was determined, and conſequently the Grant E 
had no Election, having but one Remedy for the Recovery of it, which“ 
was by Diſtreſs; but the Diſtreſs in this Caſe ſtill remained, becauſ.? 
the Grantee loſt his Election by the Act of GOD, for which no M? 

ougnt to ſuffer,” 28 15 I. 

Poph. 86. So it is if Tenant per auter vie grants a Rent-charge for Ten Yea!» FR 

G L145 and the Ceftvy que vie dies, in this Caſe the Charge is determined 5 * 

2 Co. 36. Rent, becauſe the Eſtate for Life, out of which it iſſued is ended; . 
2 5 but the Grantor is ſtill liable to a Writ of Annuity for the growing." ” 

2 | . nuit) 
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medy, either againſt the Land or againſt the Perſon of the Grantor, the 


Annuity and Nent⸗ charge. 

iry, becauſe the Grantee had not by any Act of his determined his 
Choice, and therefore the Election being raken away by the Act of God, 
and not by any Act of his own, he may purſue the other Remedy by 
Writ of Annuity. 


Bur if the Grantee of a Rent-charge, before he has made his EleMon, Cs Ji 148. 


purchaſes Part of the Land, in this Caſe he is (4) without any Re— Wa M 


a 5 Caſe may 
Land is not liable becauſe the Rent is extinct by the Purchaſe, and it not be to 


being in its original- Creation a Rent-charge; though the Law gave a circumſtan- 
double Remedy for it, yet when the Grantee has by his own Act diſ- whe e = 
charged the Land, and extinguiſhed the Rent, he can have no Remedy Relief in E- 
for the Thing which he has wilfully deſtroyed, and therefore he can have quity, vide | 
no Writ of Annuity againſt the Perſon. | 8 1435 


Apptal. 


N Appeal is the Party's private Action, ſeeking Revenge fat 
the Injury done him, and at the ſame Time Proſecuting for the 

_ Crown, in reſpect of the Offence againſt the Publick. ” 
Though this be a legal Suit, and therefore to be carried on in 

a reaſonable Way, yet as none of the Statutes of Amendment or Feofail 
extend to it, the utmoſt Exactneſs is required in the Proceedings, eſpe- 


cially where the Life of a Man is brought into Danger; but as the nice 


Diſtinctions made and allowed of in the ſeveral Kinds of Appeals, are ac- 


curately treated of by Mr. Serjeant Hawkins, it may be ſufficient to ſet 2 Had. p C. 
down here what ſeems to have been moſt materially ſaid by him, relating 155. 
to Appeals, under the following Heads. | 8 


(A) Of the different Kinds of Appeals: And herein, 


1. Of an Appeal of Death. 
2. Of Appeals of Larceny. 
3. Of an Appeal of Rape. 
4. Of an Appeal of Mayhem. 


(B) In what Courts an Appeal may be bꝛought. 
(C) Who may bzing an Appeal. | _ 
(D) Within what Time an Appeal muſt be brought. 
(E) Jn what County an Appeal muſt be tried. 

(FE) How the Appellant is to Appeal and Pꝛotecute. 


(G) how the Fozm of the Writ muft be, and foz what 
Faults it map be abated. : : mM 


11 (H) How 
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Latch 127, May bring againſt the Felon, in which there ſhall be (c) a Reſtitygign ef : 
(e) Where the Goods, and the Offender to ſuffer ſuch Puniſhment as if he or j 
freſh Suit is victed at the Suit of the King. | 


Appeal. 


6 


(H) How the Foꝛm ok the Declaration muſt be, 
(1) What may be pleaded in Bar to an Appeal. 
(K) How the Appellant is to be puniſhed foz a falſe 


Appeal, 


—_y 


(A) Of the different Kinds of Appeals, 


2 lnft. 152. THERE were antiently ſeveral Kinds of Appeals which ſeem obſo— 


Brack. 118. lete at this Day, as Appeals of Treaſon, which might be ſued be. 
2 Hawk. P. C. fore the Parliament and other Courts of Law, as well as before the Con- 
ſtable and Marſhal, and were determinable by Battle. „5 

2 Inft. 132. But Appeals before the Parliament are taken away by 1 H. 4. cap. 14 


(a) But as to and thoſe before other Law Courts are become (a) obſolete. 


the juriſdie- 


tion of the Conſtable and Marſhal, in relation to Treaſons committed out of the Realm, it ſeems to 


continue ſtill in Force ; for in the Seventh Year of Charles the Firſt, an Appeal of Treaſon ſuppoſed _ 
to be committed beyond Sea, was actually commenced before the Conſtable and Marſhal; who for 
want of ſufficient Proof to clear the Truth, awarded that a Duel ſhould be fought between the Par- 
ties, for the Final Determination of the Matter. Ruſpwortb's Collect. Part 2. Vol. 1. fol. 112, Be- q 
tween Donald, Lord Rea, and David Ramſey, Eſq; | | e 


4 Int. 182. Appeals de Pace, de Plagis and de Impriſonamento are out of Uſe, and 
Ce. Lit. 126. have been turned to Actions of Treſpaſs for many Hundred of Years paſt, | 
(3) Co. Lit. alſo the whole Learning of Appeals of (5) Arſon ſeems obſolete at this 
288. a. C | 5 „ - 5 = 
5 The Kinds of Appeals therefore that ſeem to require any Conſideration _ 
at this Day, are thoſe of Death, Larceny and Rape, which are Capita! 
Appeals, and that of Mayhem, which is conſidered as a Treſpaſs; And | © 
therefore, | ES „„ 5 


1. Df an Appeal or Death. 


An Appeal of Death, which is now chiefly in uſe, is a vindictive A- 
tion which the Law gives a Wife againſt her Husband's Murderer, and 
to the Heir at Law againſt one who kills his Anceſtor, which being the | 
Suit of the Subject the King cannot Pardon; but as the ſeveral Mat-. 
ters ſet forth in the following Part of this Head more particularly relate | 
to this kind of Appeal, it ſeems needleſs to inſert them here. 5 


2. Of Appeals of Larceny. 


1 1 An Appeal of Larceny is an Action which a Perſon robbed of Goods N 1 


eo 


required in 


order to intitle the Party to a Reſtitution, vide 2 Hawk. P. C. 169. 


Haut P. C. In every Appeal of Larceny it is neceſſary to ſet forth whoſe the Good | 


17). were that were ſtolen, and (d) what the Price of them was, and that E 
(a) Bur the Words Felonice cepit be made uſe of. — _ = 


2 Hawk. P. C. : f = 
177. This does not ſeem neceſlary for any other Purpoſe, than to ſhew that the Crime amount s 
Grand Larceny, and to aſcertain the Goods, in order thereby the better to intitle the Appellant to "= 
Reſtitution. | | 7 
- The 


- Wh Defendant is not ſubject to the Loſs of Member. 


Appeal. N 123 


i 


They who are robbed of Goods, in which they have a ſpecial Property, 2 Hawk. P. C. 
as Church-wardens, Carriers, Oc. may maintain an Appeal of Larceny, / * . | 
and (a) may either bring it generally for their own Goods, or ſpecially K * TY 
for the Goods of J. S. Ec. in their Cuſtody. e 


3. Of an Appeal ok Rape, 


By the Common Law, any Virgin, Wife or Widow, might bring an: Inf 130. 
Appeal of Rape againſt any one who had raviſhed her, though ſhe were Co. Lit. 123. 
his Nief; but a lawful Wife could never ny ſuch Appeal without her 
Husband; and by the Common Law the Raviſher was to ſuffer Dearth. 

But by the Statute of Yeſtm. 1. cap. 13. the Offence of committing a : Hawk. F. 
Rape was reduced to a 'Treſpaſs, and puniſhable in the ſame Manner with C. 172. 
other Treſpaſſes, till the making of the Statute of JYeftm. 2. cap. 34. by 
which it is enacted, That whoever raviſbes any Woman, where ſhe did not 
conſent before or after, ſhall have Fudgment of Life and Member; and tho 
ſhe do conſent after, he ſhall have Fudgment if atiainted at the King's Suit; 
but it is obſeryable, that this Statute does not reſtore the old Common 


Law in relation to ſuch Appeals, as it would have done if it had only re- 


pealed the ſaid Statute of Jem. 1. but makes a new Law'concerning 
them; from whence it follows, that all Appeals of Rape, which are im- 
pliedly given by this Statute, muſt conclude contra formam Statuti. 


4. Of an Appeal of Mayhem. 


An Appeal of Mayhem lies for any Hurt done to a Man's Perſon, Hob. 134. 
whereby he is rendred leſs able in Fighting, to annoy others or defend 2 Fore, 20% 


| himſelf. 


In this Action the Words Felonice Mayhemiavit are neceſſary, though Vide 2 Hawk. 
| P. C. 138. 


= (B) In what Courts an Appeal may be 


i „ A Ppeals are commenced either by Writ, which is an Original out of 2 Haut P. 


Chancery, returnable in the King's Bench only, or by Bill. C. 155. 
Appeals by Bill may be ſued in the King's Bench againſt any Perſon in Crs, Elz.604, 


f 1 actual Cuſtody, or by (5) having Bail filed for him there. (b) But not 


againſt one 


> who is mainprized de die in diem. Cro. Eliz. 694. 2 Hawk. P. C. 155. and Note; That if the Appellee 
de arraigned and tried the ſame Term, there is no Neceſſity to file a Bill againſt him. 1 Jones qt ;. 
Cro. Car. 532+ 1 Rol. Abr. 536. But vide Skin. 634. Where notwithſtanding, the Court ordered a Roll 
do be made, anda Copy of it to be delivered to the Appellee, and gave him a Day to plead, 


If a Man be brought into Court either by a void Writ of Appeal, or by 2 Hawk, P. 


> a voidable one, which is afterwards abated, he may be arraigned by Bill ©, 55: 
iin Cuftodia Mareſchalli. | 


Skin. 634. 
2 = 1 l id Cro. Eli 6 
A Bill of Appeal lies before Juſtices of Eyre, and before Juſtices ſpe- hos. 5 4 


> cially affigned, and before Juſtices of Gaol-Delivery; \and for the ſame Vide 2 Hawk, 
{2 Reaſon, as ſome ſay, before Juſtices of Aſſize; who by the Purport of P. C. 1 56. 
= ſeveral Statutes are authorized to deliver Gaols without any ſpecial Com- and the Au- 


thorities 


1 there eited, for Appeals before the Sheriff and Coroner, and Appeals of Felonies done out of the 
= Realm, before the Conſtuble and Marſhal, vide 2 Hawk. P. C. 157. And that they cannot be ſued 


before Juſtices of tho Peace. Iden. | 
i 
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miſſion againſt any Priſoner in the Gaol, which they are to deliver, ot 
as it is generally holden, againſt a Perſon whom they have ba led. 

2 Hawk. P. If ſome of the Accomplices only be in Priſon, a Bill of Appeal lies 
C. 156. againſt all, which, after the Trial of thoſe in the Priſon, ſhall be re. 
moved into the King's Bench, where the reſt ſhall be proceeded againſt, 


Ry 


| 5 


(C) Who may bing an Appeal. 


. eres: - 


rr 1 Are 
N TIP _ 
3 ᷑VV 
22 n > Be 2 
9 8 * ; A , 
s = 4 — > 
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As 7 


Moor 461. A N (a) Infant may bring an Appeal, but he muſt proſecute it by 3 
H. P. C183. Guardian, and ſhall be nonſuited upon ſuch Guardian's Non- appear. 


(a) Allo an 


Appeal lies 0 ; ; 3 RE es 
RA an In. Court, and ſays, that he will relinquiſh the Suit, and the Guardian inſiſts 


fanc. H. P. C. to continue it, the Court may diſcharge him and aſſign another. 


ance at a Day whereon he is demandable; but if the Infant comes into 


„„ But an Ideot, or Perſon born Deaf and Dumb, or one attainted of 


2 Hab. 168. 


Treaſon or Felony, or outlawed in a Perſonal Action, ſo long as ſuch 


#. P. G 133. Attainder or Outlawry continues in Force, cannot bring any Appeal what. 


. ſoever. : 
7 Tile 'The (5) Wife only (unleſs ſhe had a Share in the Guilt, in which Caſe 
Ma = it ſhall be brought by the Heir) can bring an Appeal of the Death of het 
Feme. Husband, but ſhe muſt have been his lawful Wife; which are to be tried 


2 [nſt. 68. by the Biſhop's Certificate. 
() That an . | | 
Appeal may be brought againſt a Feme Covert, vide 2 Hawk. P. C. 168. 


> Hawk. P. | Alſo a Woman divorced from her Husband, thouzh by a voidable 


C. 164 Sentence, (c) cannot maintain an Appeal. 
(c) For this | 


at leaſt is implied in the old Rule, that a Woman ſhall have an Appeal de Morte Mariti inter brachis | 


ſua interfecli, & non aliter. 2 Hawk. P. C. 164. Vide 2 Inſt. 68. 


2 Hawk. P. But a Wife who elopes from her Husband, and the Wife of one at. 
C. 163. tainted of High Treaſon, may have an Appeal of his Death; though 
ſuch a Wife cannot have Dower, for the Statutes, which take away Dower 

in thoſe Caſes, ſay nothing as to her Right of bringing an Appeal. 
+ Hawk, P. If the Wife take another Husband either before or pending the Ap- 
C. 164. peal, ſne puts an End to it for ever; and if ſhe marry after Judgment 


(4d) But whe- (4) ſhe cannot pray Execution. 
ther the 7 


Court may not award Execution againſt him either ex Officio, or at leaſt at the Demand of the King, | 5 


Vide Head For the Death of an Anceſtor who leaves no Wife, the Heir only can | 
of Deſcent. bring an Appeal, and ſuch Heir muſt himſelf be (e) innocent of the Fach 
de) But if be he muſt be Heir (Y) General according to the Courſe of the Common 


have a Share 


in the Guilt, Law, and alſo Heir (g) Male, and in his Count muſt ſer forth how be E 


the next Heir is Heir to the Deceaſed. 
ſhall have | 


an Appeal againſt him, H. P. C. 182. 2 Hawk. P. C. 165. (f) Therefore the Father cannot bring u 
Appeal for the Death of his Son, nor the youngeſt Son in Borough Engliſh, for the Death of his Fr | 
ther; and if the Deceaſed have two Sons at the Time of his Deceaſe, the Eldeft attainted of Tres | 
ſon, neither of them can bring the Appeal. Co. Lit. 8. 1 Leon. 326. Dyer 50. (g) This depends on F 
Magna Charta, which ordains, that none ſhall be Impriſoned on the Appeal of a Woman, for th! | 
Death of any bur her Husband ; and therefore if ſhe brings ſuch Appeal, the Court ex Officio will- 
bate the Writ; but no other Appeals by Women are excepted, beſides the Appeal for the Death of 4 


an Anceſtor. 2 Hawk. P. C. 165, 166. 


P. C. 166. 
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Vide 2 Hawk, If an Heir die, hanging an Appeal commenced by him, it ſeems agreed | 
that no other Heir can proceed in ſuch Appeal, or commence a new one i * 2 


TT Appeal. 


and ft ſeems the ſtronger Opinion, that if the Right of bringing an Ap- 
peal be once veſted in an Heir, who dies without bringing any, the Right 
of Appeal is gone for ever; and if an Heir die after Judgment given 
againſt the Appellant, it is Queſtionable whether his Heir can ſue Exe- 
Cutilon. 


— 


| | (D) Within what Time an Appeal muſt be 


t D the Starute of Glovcefter, cap. 9. which has been conſtrued to ex- 2 aft. 320. 
its tend only to Appeals of Death, Au Appeal ſhall not be abated for De- 3 Inſt. 53. 
Fault of freſh Suit, if the Party ſue within the Tear and Day after the Deed ? 8 4 
of done, the Computation whereof, as the Law is now ſettled, ſhall be made , 162. 
ich not from the Day when the Wound was given, but from tlie Day when 
ba. the Party died; alſo the Year and Day ſhall be computed from the Be- 
ginning of the Day, and not from the preciſe Time when the Death hap- 
ale pened, becauſe regularly no Fraction ſhall be made of a Day. EE 
her An Appeal of Rape may be brought in any reaſonable Time, rhe Judg- 2 Hawk. P. 
ried ment whereof lies in the (a) Diſcretion of the Court; for, as has been C. 175. 
* ſaid, the above Statute of Glouceſter, cap. 9. extends only to Appeals of (a) Jo 97 Ap: 
. Death. 5 | OR Ro „„ 5 * ; Lar- 
© 2 FD P. 
| = | | | „ | Es TE C. 168. 


* (E) In what County an Appeal muſt be 


ugh ö . Af Appeals are Local Actions, and regularly to be tried in the Dyer 38. 


= the Trial be at the Bar by a Jury returned from the Body of each of 

= thoſe Counties, but ſince the 2 & 3 E. 6. cap. 2. which enacts, That 
King = the Party may ſue an Appeal in the County where the Perſon feloniouſly © 

= ſtricken, &c. ſhall die, &c. it ſeems the Trial may be from ſuch County 
= only. „ „ 
So an Appeal of Larceny is a Local Action, yet if one rob me of Goods Dyer 39. 
Fat, | in the County of A. and carry them into the County of B. I may? - 3 
nm (a) either bring an Appeal of Robbery in the County of A. or an Ap- 8 77 5 
w he © peal of Larceny in the County of B. EO : (a) Bur if 


: one take me 
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rom the County of A. into that of B and there rob me, he ſhall be appealed of Robbery in he 


DE, 
8 1 


County of B. only, for he was only a Treſpaſſer in A. 2 Hawk. P. C. 168. So in Rape, if a Man 
1 takes a Woman by Force in one County, and carries her into another, and there rayiſhes ker, the Ap- 
= peal ſhall be brought in the latter only. 2 Hawk. P. C. 174. 
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Appeal. 


(F) How the Appellant is to Appear and 
Pꝛolecute. . 
2 2 f A 


T Common Law neither Plaintiff nor Defendant in any Appeal 

whatever, could make an Attorney (a) except in ſome Special 
C. 175. Caſes, but now by the 3 H. J. cap. 1. it is enacted, That the Appellant 
(a) As where , any Appeals of (b) Murder, or Death of a Man, where Baitle by the 
Bare = Courſe of the Common Law lies not, may make an Attorney, and appear in the 
Clergy after ſame, in the ſaid Appeals, after they be commenced, to the End of the Suit 
his Convic- and Execution of the ſame. 5 Wy 


tion, and the 


Plaintiff replied Bigamy ; in which Caſe he was allowed to make his Attorney, in order to procure _ 


the Biſhop's Certificate. 2 Hawk. P. C. 175. Alſo after a Defendant is acquitted, he may appear by 
Attorney, in order to recover Damages from the Abettors. 8 E. 4. 3. pl. 5. (6b) Cannot appear by 
Attorney in an Appeal of Mayhem. Carth, 395. | 5 
Skin. 48, 670. But it ſeems that the Appellant cannot make an Attorney till he has 
Carth. 394 once appeared in proper Perſon, and that if the Plaintiff or Defendant 
1 Salk. 61. | h 

| Appear or Plead by Attorney where they ought not, and the Court re- 


ceive the Plea, and adjourn the Cauſe, it ſeems that the Appeal is diſ- 


continued, becauſe ſuch Appearance was merely void in Law. 
Ney 88. The Appellant may be nonſuited for not appearing when demanded, 
Latch 173. at any Day of Continuance, except a Verdict hath been given againſt 


_ Elie a6;, him; in which Caſe by the 2 H. 4 cap. 7, he cannot be nonſuited. 
5 Rol. "as Where an Appeal is commenced in the Court below, and removed in- 
131, to the King's Bench, the Appellee is to be arraigned de novo on the ſame 


2 Bulſt. 19. Bill of Appeal, and it is not neceſſary to exhibit a new Bill againſt him 
Skin. 650. in Cuſtodia Mareſchalli; and if the Appellant will not appear to Proſecute 
Carth. 394; his Appeal, the Appellee may ſue out a Scire Facias reciting the whole 
395. Matter, warning him to appear at a certain Day; and if he make De- 
fault on that Day, the Court on Demand will nonſuit him; but the Ap- 
pellant may appear Gratis, and Proſecute without any Scire Facias. 


. — 


% 


(G) How the Foꝛm of the Writ muſt be, and 


foz what Faults it may be abated. 


Abr. Eq. 416. TX Writ in an Appeal is an Original iſſuing out of Chancery, re- 
| turnable into the King's Bench only ; before the Return thereof the 


Court of Chancery only can ſuperſede or ſet it aſide, where it appears 


to have iſſued erronice or improvide, by ſome Error extrinſick to the Writ 
it ſelf ; but for any Error or Defe&t on the Face of it, it may be quaſhed 

after it is returned into the King's Bench. 5 
ag The Court (c) ex Officio will quaſh the Writ for apparent Faults ap- 
5 "oi pearing on the Face of the Writ; as where the Senſe is defective for want 
Where it of a material Word, or where it wants thoſe Words of Art which the 


might be Law has appropriated for the Deſcription of the Offence. 
quaſhed for 


falſe Latin, vide 1 Danv. 252. (o) But the Appellant is firſt to demand Oyer of the Writ, and this be 
mult do in open Court. 2 Hawk. P. C. 184. | 


2 Hawk. P. So if in a Writ of Appeal brought by Husband and Wife, the Con- 
C. 183. cluſion is in the Name of the Wife only; or if the Writ omits either the 
my Name 


15 


Appeal. 3 127 


—_— 


Name of Baptiſm, or Surname of the Appellant or Appellee being under 
the Degree of Nobility, it ſhall be abated.  _ 

Alſo the Court will abate the Writ when the Declaration varies from % Bade! 
the Writ in ſome material Point, either as to the Reign of the King, or P. C. 184. 


as to the County wherein the Fact is laid, Oc. OS. 


8 „ 6 3 | ſuch Faults 
in the Declaration are not fatal, it MAE on the File be right. 8 Co. 162. and Title Amendment. 


On the Exception of the Party the Court will abate the Writ; as if he 1 Salk. 63. 
ſhews that there are not 15 Days between the Teſte and Return of the * Vent. 7. 
Writ ; but this he muſt do before he has pleaded in Chief, without taking 

Advantage of it. | GE Cp. | RE OT 8 . 

If the Writ or Declaration miſtake either the Name of Baptiſm, or For ahis 


Surname or Addition of the Appellant or Appellee, the Appellee before rv dg 
Imparlance may plead it in Abatement. and the 


want of Addition; and 2 Hawk. P. C. 184 to 1 93. 


But the Omiſſion or Inſufficiency of an Addition, are ſalved by the 2 Hawk. P. 
Appellee's coming in and pleading, without taking any Advantage of ſuch © 190. 
Defect, but not by his bare Appearance. 1 
The Defendant may at the fame Time plead as many Pleas in Abate- 2 Hawk. P. 


ment as he pleaſes, togetlier with Matter in Bar, and the General Iſſue, C. 191, 192. 


if he can do it without Repugnancy; and if he be (a) ſuffered to plead ( Hide Carth. 


any ſuch Plea without pleading with it the General Iſſue, the Finding e 5 


it againſt him doth not conlude him from pleading the General Iſſue the General 
| = Rs | | Iſſue ar the 


afterwards. 

1 ſame Time 
that hepleads 
8 Do 2 5 ** in Abate- 
e ee Rug | | | OY | ment, 


*— 


(H) How the Foꝛm of the Declaration muſt be. 


HE Declaration muſt ſet forth the Offence with the utmoſt Cer- , Hawk, P. 
tainty, and likewiſe deſcribe it by ſuch Words of Art as the Law C 1779. 
has appropriated to the Purpoſe ; therefore if the Words Felonice in any vide Head of 
Appeal, Murdravit in an Appeal of Murder, Rapuit in an Appeal of "me 
Rape, Cepit in an Appeal of Larceny, Mayhemiavit in an Appeal of 5 
Mayhem, be omitted, they cannot be ſupplied by any Circumlocu- 
tion. - Gs 
The Declaration muſt ſet forth in what Part of the Body the Wound : Hauk. P. 
was given; and therefore if it only ſays, that the Wound was given circa C. 111, 178. 
Pedtus it is vicious; but it is certain enough by ſhewing that the Wound Carr. 333. 
was given in the Left Part of the Belly, or of the Side, or in the Left 55 3 
Loeg, Ec. 5 „ - 
Fn of the Wound, if practicible. 2 Hawk. P. C. 178. 


By the Statute of Glouceſter, cap. 9. If an Appeal declare the Deed, (4) The Lear 


„the (b) Year, the (C) Day, the (4) Hour, the Time of the King, is ſufficiently 


„and the (e) Town where the Deed was done, and with what (F) expreſſed by 


« Weapon, it ſhall ſtand in Effect. ſhowing the 


Lear of the 


BW King, without adding that of the Lord, or ſaying that it was in ſuch a Year of the Reign of the 


King. 3 Inf. 318. 2 Hawk. P. C. 181. (e) Muſt not only ſhew the Day of the Hurt, but allo the Day 


of the Death; and if done in the Night-time, proper to alledge nocte ejuſdem diei; but a Miſtake of the 


Day is not material on Evidence. 2 "Hawk. P. C. 180. (d) Circa Horam Primam ſufficient. 2 Hab. 

P. C. 180. Carib. 333. S. P. But a Miſtake of the Hour on Evidence is not material. (e) If a Place 
be generally alledged, the Law will intend it a Vill, unleſs it be mentioned with ſome Addition 
Which ſhews the contrary. 2 Hawk. P. C. 182. Skin. 554. Carth. 333. But upon Evidende the Place 

15 not material, ſo as the Fact be proved any where within the County. 2 Hawk. P. C. 182. (f) If it 
vere by other Means, as by poiſoning, drowning, ſuffocating, burning, or the like, the Circumſtan- 

ces mult be Specially ſet forth ; but if the Count be for killing with one Weapon, and the Evidence 
of killing with another, the Variance is hot material, if rhe Means made uſe of may any way come 
under the Notion of a Weapon. 2 Hawk, P. C. 179. 3 Mod. 158. : 3 
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_ : _ Appeal. 


) What may be pleaded in Bar to an Ap- 


: Fawk, P. FF the Appellant wants any of thoſe Requiſites required by Law in a 
C. 193. 1 Perſon who brings an Appeal, it will be a good Plea; as that a Wo- 
man was never lawfully married, that A. B. is Heir at Law, and not the 
Appellant, Sc. T7 | 
Carth. 17. 
Where the Murder for the ſame killing. 


Appellee | I 3 
| Pendel that he was before indidted of Murder and convicted of Manſlaugbter, and prayed his 
Clergy, which the Court would not allow him, vide 3 Mod. 101. Carth. 16, 19. Salk. 61. Skin. 670. 


Salk. 644 A Retraxit of one Appeal is a good Bar of another for the ſame Thing, 


Oro. Bli2.605- and ſo alſo is a Nonſuit ; and according to ſome Opinions, ſo is a Diſcon- 


433 tinuance after Appearance, but not before. 85 LO 
Oi 2 283. A Releaſe of all manner of Actions, or of all Actions Criminal, or of 
Tele 204. all Actions concerning Pleas of the Crown, or of all Appeals, or of all 
2 Hawk. P. Demands, is a good Bar of any Appeal; but a Releaſe of all Perſonal 
C. 196. Actions does not Bar an Appeal of Felony, being an Action of a higher 


Nature. % 
2 Hawk. P. If the Appellee pleads a Special Plea,, which does not amount to a Con- 
Ck > feſſion of the Fact, he muſt at the ſame Time plead over to the Felony, 


except in Special Caſes; as where ſuch Plea would be prejudicial to him, 
or waere ſuch Plea declines the Juriſdiction of the Court. | 


* : 


(K) How the Appellant is to be puniſhed for a 


falſe Appeal. 


Co. Lit. 283. * the Common Law a Defendant may recover Damages for a falſe 
| ” and malicious Appeal againſt the Appellant and his Abettors, by a 
Writ of Conſpiracy or Action on the Caſe. | 
OE And by Weſtm. 2. cap. 12. it is enacted as followeth, For as much 
(4) 75y Ap: bs as many through (a) Malice, intending to grieve others, do procure 
bear to hape“ falſe Appeals to be made of (5) Homicides and other Felonies, by 
been brought © Appellors having nothing to ſatisfy the King for their falſe Appeal, nor 
maliciouſly; & to the Parties appealed for their Damages; it is ordained, I hat when 
1 0 « any being appealed of Felony ſurmiſed upon him, doth (c) acquit 
of Markt. © himſelf in the King's Court in due Manner, either at the Suit of the 
the Defen- “ Appellor or of our Lord the King, the Juſtices before whom the Ap- 
dant be found ce pea] ſhall be heard, ſhall puniſh the Appellor by a Year's Impriton- 


"x « ment, and the Appellor ſhall nevertheleſs reſtore to the (4) Parties 


ter or H6mi.** appealed their Damages, according to the (e) Diſcretion of the ſu- 
cide ſe defen- >" | | - | | ce ſtices, 
dendo, the Ap- | 


pellor nor his Abettors cannot be puniſhed. 2 Hawk. P. C. 198. (b) In the Conſtruction of the Words 
Homicides and other Felonies, it has been held, that they extend to Offences made Felony by ſubſe⸗ 
quent Statutes. 2 Inſt. 384. (e) But an Acquittal by an Abatement of the Appeal by a bare Nonſuit 
on a Plea, which thews that he is not intitled to the Appeal, nor a ont nn on a Demurrer, not 
an Acquittal on an-1nſufficient Original, nor any other Diſcharge of the Appellee, which does not 


finally Bar all other Proſecutions againſt him, either at the Suit of the Party or of the King, for the 
ſame Felony, does not intitle him to his Damages. 2 Hawk. P. C. 199. (4) If there are ſeveral Ap- 
pellees, Damages ſhall be aſſeſſed according to the different Circumſtances of their ſeveral Caſes 


Dyer 120, fl. 10. 2 Inſt. 386, (e) Therefore if the Jury give too ſmall Damages, the Juſtices = 
| | # ©." Yer 
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Auterfoits convict of Manſlaughter is a good Plea to an Appeal of 


* 


1 5 _— — 
— 


N Appeal. Re” 29 : 


“ ſtjces, haying reſpe& ta the Impriſonment or Arreſtment, that the increaſe _ 

« Party appealed hath ſuſtained by reaſon of ſuch Appeals, and to the 8 in 

« Infamy that they have incurred by the Impriſonment or otherwiſe ; abi ap en 

« and ſhall nevertheleſs make a grievous Fine unto the King; and (a) if when the 
4c peradventure ſuch Appellor be not able to recompence the Damages, appear to be 

c jt ſhall be inquired by whoſe Abetment by Malice the Appeal was 1 

cc commenced, it the Party appealed deſire it; and if it be found by the 6. 969g P. = 
cc ſame Inqueſt, that any Man is an Abettor through Malice, he ſhall be (a) The a. 
« diſtrained by a Judicial Writ at the Suit of the Party appealed, to bettors are 

cc come before the beef. and if he be lawfully convict of ſuch ma- on'y N 

« ſicious Abetment, he ſhall be puniſhed by Impriſonment and Reſtitution Abellers“ 

c of Damages, as before is {aid of the Appellor. | 5 


| | | but if the Ap- 
pellor be found ſufficient to render only Part of the Damages, the Judgment againſt che Abertors 
11 be for the Whole. 2 Hawk. 202, 203. | | | 
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Alſo at Common Law, an Appellant ſhall be Fined for an ill- grounded 2 Hawk. P. 
Appeal, at the Diſcretion of the Juſtices, in Caſes not provided againſt & 204. 
by this Statute; as upon a Nonſuit after Appearance, or where the Ap- 
peal abates by the Folly of the Appellant, or where a Feme Covert ſues 
an Appeal known by her to be groundleſs; as for the Death of a Huſ- 
band whom ſhe knows to be alive. | 


Apzpꝛover. 


N Approver, or in Latin, Probator, is one who being indicted of Hal, P. C. 
Treaſon or Felony, for which he is in Priſon, confeſſes the In- 192. 
dictment; and being ſworn to reveal all the Treaſons and Fe- 3 Inf. 129. 
> lonies he knows, enters before a Coroner his Appeal againſt ha 
all his Partners in the Crime within the Realm. "we 
All Perſons may be Approvers, except Peers of the Realm, Perſons 1 
attainted of Treaſon or Felony, or (6) outlawed, Infants, Women, 1:95, of 
Perſons Non Compos, or in Holy Orders. 193, 


es 5 3 (0) Whether 
diſabled by being outlawed in a Perſonal Action, vide = Hawk. P. C. 205. And whether Infants and 
| Women may not be Approvers, as they may bring an Appeal at this Day, though they cannot Wage 
Battle, vide 2 Hawk. 205. And that a Man above the Age of Seventy, or maimed, may be an Ap- 
prover, though he cannot wage Battle. Hal. P. C. 192. Ep 


The Court is not bound of Right to admit any Perſon whatſoever to , 
be an Approver, nor will any Perſon be admitted, unleſs he be actually Z . 
indicted of Treaſon or Felony, and (c) confeſſes the Indictment; neither 2 Har. . 
ſhall a Perſon indicted, of Felony continue to be an Appraver after an Ap- C. 205. 

peal exhibited againſt him for the ſame Felony ; neither ſhall the Ap- (e) That if 
pellee of an Approver be himſelf an Approver ; for it would falſify the Me hath Nos 
Appeal of the firſt Approver, in ſuppoſing that he had omitted ſome of Falte, he 


his Partners, but alſo, becauſe it would cauſe an infinite Delay; for the _ be art 
| | | | pprover, 

but ſhall be hanged, becauſe he is found falſe, and his Confeſſion contradiQs his former Plea, 3 Ing. 

129. H. P. C. 193. S. P. C. 144. But vide Finch 387. cont. and 2 Hawk. P. C. 205. Q. n 


Appellee 


— 


* r 


Appel lors be | | 


—i | — * EOS | N 
Appellee of ſuch an Approver might as well become an Approver of 


others, and ſo on. | | 


: Inf. 6:9, A Man can only approve others of the very ſame prove with that for 
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Etz. Coron. Which he is indicted, and therefore no Map can approve another with 
12). having been an Acceſſory to himſelf, becauſe it is an Offence of which 
2 Hawk. P. jt is not poſſible that he himſelf can be guilty ; but in as much as an Ap. 
C. 206. . 1 ; is - ; > - fx 
| prover is ſworn to reveal all the Treaſons and Felonies he knows, if he | 
accuſe Perſons of Crimes different from his own, ſuch Accuſation ſeems. | 
a reaſonable Ground tv carry on a Froſecution againſt them for ſuch | 
Crimes, though it be not of it ſelf ſufficient to put them on their | 
VV „„ | - of EY 
2 Hawk. P. If it appear either by the Confeſſion of the Approver, or by the Re- 
0 * _ turn of the Sheriff, or the Teſtimony of Perfons of Credit, that there 
= W are no ſuch Perſons as ſome of thoſe appealed in rerum Natura, or in the 
cited. Realm, or in the County whereof they are named in the Appeal, he 
5 ſhall be hanged, unleſs the Court in Mercy ſpare him. 
3 Inf. 130. The Juſtices of the King's Bench, and Juſtices of Gaol-Delivery, and 
H. P. C. 194. Juſtices in Eyre, may admit a Man to be an Approver, becauſe ſuch | 
But whether F, a... | ; yy 5 
te Lord Juſtiees may aſſign a Coroner to take the Appeal; but Juſtices of the 
High Stew- Peace cannot admit a Man to be an Approver, becauſe they cannot al- | 
ard, or Ju- fign a Coroner. | | 
tices of Oyer T5, | ; | En | OS 
and Terminer can do it without a Special Clauſe in their Commiſſion, authorizing them to aſſign a 
Coroner, 2. & vide 2 Hawk. P. C. 207. a N Th 


3 Inf. 129. As ſoon as a Perſon has confeſſed the Indictment, with an Intent to 
H. P. C. 144. become an Approver, he puts it in the Diſcretion of the Juſtices, either 
2 Inſt 629. , 1 . - : 
2 Eiwk, P. to give Judgment and award Execution againſt h.m, or to reſpite them 
C. 207. till he hath convicted his Partners; if the Juſtices think fit to admit hm 
| to be an Approver, they will aſſign a Coroner to receive his Appeal, and 
will take his Oath to diſcover all the Treaſons and Felonies he knows, 
and will aſſign him a certain Number of Days to make his Appeal in, 
during which he ſhall be at Liberty, and ſhall have from the King a 
((̃a) Penny a Day; alſo he muſt make his Appeal before the Coroner on 
(a) Q. mo each Day during the Time limited, and muſt at laſt repeat it verbatim 
_ wm * in Court; and if the Coroner record his Failure of making his Appeal on 
Penny till any of the Days, or the leaſt Variation in his repeating it in Court, he 
he gs wn ſhall have Judgment of Death. | ET, 
good his Ap 


peal, by convicting the Appellees. 2 Hawk. P. C. 207. 


2 Hawk. P. The Coroner may award Proceſs againſt the Appellee, to the Sheriff 
. of his own County, till he come to the Exigent, from awarding whereof 
he ſeems to be reſtrained by Magna Charta, cap. 17. The King's Bench 
and Juſtices in Eyre, and Juſtices of Gaol-Delivery, may award Proceſs 
into any County to apprehend and try the Appellee ; but it ſeems Que- 
ſtionable, Whether Fudices of Gaol-Delivery can award Proceſs of Out- 
lawry into a Foreign County, as the King's Bench and Juſtices of Oyer 
clearly may. 3 

2 Hawk. P. It is at the Election of the Appellee, either to put himſelf on his 
C. zs. Country, or wage Battle with the Approver; and if ſeveral Perſons be. 
appealed by one Approver, every one of them has his Election, either 
to put himſelf on his Country, or to wage Battle with the Approver, 
who muſt fight them all, or at leaſt till one of them have vanquiſhed him; 
aſter which he cannot maintain his Appeal againſt the reſt; but if a Per- 
ſon appealed of the ſame Felony by ſeveral Approvers vanquiſh one 0 

them, he ſhall be diſcharged againſt all the reſt. EE 
II. P. C. 201, If the King Pardon either the Approver or Appellee, hanging the Ap- 
175 2 25 peal, the Approvement ceaſes, and the Appellee ſhall be berge; in 
the firſt Calc, becauſe by the Pardon the Felony is extinct, and the Ap- 
I 3 prover 
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rover is no longer liable to be condemned; in the Second, Becauſe the 
Approvement is in Truth the Suit of the King, and therefore as much 
in his Power to Pardon, as an Indictment. 0 

Neither the Approver's confeſſing his Appeal to be falſe, nor the Con- 2 Hawk. P. 
viction of the Appellee, exclude them from the Benefit of the Clergy. C. 208. 

If an Approver convict all the Appellees, whether by Battle or Ver- 2 Hawk. P. 

dict, the King ex Mer:to 2 is to Pardon him as to his Life, and C. 209. 
alſo give him his Wages from the Time of the Appeal to the Time of 
the Conviction; but antiently he was not ſuffered to continue in the 
Kingdom. It is recited by 5 H. 4. cap. 2. That divers notorious Fe- 
ce Jons, for Safeguard of their Lives, had become Provers, to the Intent 
cc in the mean Time, by Brokage and great Gifts to purſue and have 
cc their Pardons, and then after their Deliverance, had become more no- 
cc torious Felons than they were before; and thereupon it is enacted, 
„ That if any Perſon pray or purſue, or cauſe to be prayed or purſued, 
ce for any ſuch Felon ſo attainted by his own Confeſſion, to have any 
« Charter of Pardon, the Name of him that purſues ſuch Charter, be 
<« put in the ſame Charter, making mention that the ſame Charter is 
<« granted at his Inſtance; and if he to whom ſuch Charter is granted be- 
ce come a Felon again, the Party who purſued the Charter ſhall for- 
ce feit 100 J. 85 | + 


Arbitrament and Award. 


XN Award is the Determination of Matters in Controverſy, by 
Submiſſion to Perſons indifferently choſen by the Perſons con- 
tending. TD 3 8 


nder this Head we ſhall conſider, 


(A) The Matter in Controverſy, 
_ (B) The Submiſſion, and therein of the different kinds, 
and the Revocation thereof, Te, 
(C) The Parties to the Submiſſion. 
D) The Arbitratozs oz Umpire, 


(E) The Award it ſelf, oz Final Determination of t | 
Arbitratdzs 02 Umpire, n of the 


1. That it be made according to the Submiſſion. 

2. It ought to be certain, = —— 
3. That it onght to be equal and mutually Satisfactory. 

4. The Award muſt be of a Thing lawful and poſſible, 
5. That the Award muſt be Final, © 


(F) The 


bbligation to perform it could not be broken, vide the Authorities ſupra. 


3 J. 4. 6. 


ä 


1 1 © Arbitrament and Award. 


ä 


(F) The Conftruction and Effect of the Award, and there: 
in of the Perkozmance thereof, Ne: 


() Of the Pleadings in Awards. 


2 PI * * 


(A) The Matter in Controverſy. 

1 Abe. * * * HERE the Right of Freehold is in Debate, the Property cannot 
N y be transferred by an Award; for the Arbitrators are in the Room 
14 H. 4. 19, of the Parties themſelves, and act in their Stead as far as Commiſſioned; 
5% 6. 6. Whatever therefore the Parties can do, may be done by the Arbitrators, 
9 H. 4. 6. but the Parties (a) cannot paſs Corporal Inheritances without ſolemn 


11 H. 4. 12. Livery. 
Keilw. 99. 


1 Leon. 228. 1 Kol. Abr. 244. 9 E. 4. 44. (a) But if the Condition of an Obligation is to ſtand to the 


Award of J. S. touching ſuch Lands, and the Arbitrator awards the Land to one, and that the other 
ſhould Releaſe to him, if he do not do this, the Obligation is forfeited; if the Arbitrator awards the 
Land to one, it ſeems the Obligation 1s not forfeited, though the other do not convey to him to make 


him a good Title; for the Arbitrator hath not awarded any AQ tobe done by the Party, and the Award 


it ſelf cannot transfer the Right, and ſo muſt de void; and then the Condition of the Obligation can- 
not be forfeited ; for the Awarding the Lands to one cannot be expounded, that the other ſhall in- 
feoff him. If, where there is no Bond, the Arbitrator award that one ſhall infeoff the other, it ſeems 
an Action on the Caſe may be maintained for not doing it; for the Award in it ſelf is av good as if 
there were a Bond, and then there is the ſame Reaſon an Action ſhould lie, as that the Condition 
of the Obligation ſhould be forfeited; for if ſuch an Award were void, then the Condition of the 


9 H.6.60 An Annuity is not determinable by Award, for it is reckoned in Na- 
14 H. 4. 19. ture of a Freehold, and therefore cannot paſs without the Deed of the 


1 fol. Abe, Part. c 
266. Partition cannot be made by Award, for a Freehold cannot paſs with- 
1 Rol. Abr. out Livery and Seiſin. Dy 8 


2425 It has been (b) doubted, Whether Leaſes for Years, being Chattels 


1 Rol. Aör. Real, could be transferred by Award; therefore it ſeems ſafeſt when 
242. the Controverſy relates to theſe, that the Parties be bound in mutual Ob- 
9 Co. 78. ligations to perform the Award, and then if the Arbitrators award that 


6 Co. 41. 


1 Leon. 104, One ſhall aſſign, transfer, Ec. the Leaſe to the other, if he refuſes, he 


(5) An A- forfeits his Obligation. 

ward of the | 7 5 | | 
Arrears of Rent reſerved on a Leaſe for Years, is good. 1 Rol. Abr. 264. Where an Award may be 
made in Waſte, 6 Co. 44. 9 Co. 78. Cro. Fac. 100. 1 Rol. Abr. 266, | 5 


9 H 6. 60.- The De aining a Charter of Feoffment, as it relates to a real Thing, 


cannot be ſubmitted, but an Action of Treſpaſs for taking the Charter 


may be ſubmitted, for Damages only can be recovered for ſuch Taking. 


Debt on Arrearages of Account before Auditors, ſhall not be diſcharged 
6 H. 4. 6. f 8 

8 H 5.3, by Award, becauſe it appears of (c) Record, and muſt be diſcharged by 
4 - - 3 . Matters of as high a Nature. | 

Wa: Obs 7. 


264. cont. 2 H. 4. 18. (c) An Award may be made in Attaint, becauſe not barely founded on the 


Record, but alſo on the ſuppoſed falſe Oath. 13 E. 4. I. 


Weſt Synb. Cauſes Criminal are (4) not Arbitrable, becauſe they ought to be 
7105 . puniſhed for the Common Good. | 
33. . | | CARES wha E ERS _ 

the Submiſſion be by Bond, yet the Obligation is void, and the Parties may be puniſhed for entring 
into ſuch Bonds. 2 Vent. 109, | 1 | 


4 — 1 


Z2ZZ2J2J222; y TT 8 1 
3 Z CE TT es II 
DS Io ADE et Ws OI INDIES Is Fo OS Wee ON 
, 


—— 


— MM 


yo 


3 2 5 . 8 
. 


N 


FS 
gt * 
* 
wa" 


if Arbitrament and Award. 


Alſo Cauſes Matrimonial ſeem not Arbitrable, becauſe Marriage ou ght os * 
to be free, and Religion diſallows the Severing thoſe whom the Church Pe LE. 
iath joined. | | he | 
hath F | „ 3 7 
252. But the Damages a Perſon ſuſtained by a Promiſe of Marriage, or any Thing relating to a 
Macrlage Portion, may be ſubmitted. 16 E. 4. 2. | 


Debts due by Specialty cannot be diſcharged by naked Award - but if 1 H 7. 16.6. 


the Submiſſion were by Bond the Award would be a good Bar, for one 1/4 As 


1 Specialty may be diſſolved by another. 5 Cro. Fac. 9y, 
5. A certain and fixed Debt is not diſcharged by an Award, for the End 44), 643. 
and Defign of an Arbitration is to reduce uncertain Debts and Duties to 3 H. & 4. 
2 Certainty; and to award a Man a certain Debt is to give him no 4 H. 7.c. 
more, nor dc any greater Thing for him than was done before, for now 1 fl 
he can have but an Action, and that he might have before, and to give 5 . Þ wy if 
him leſs than he had before is to do him a manifeſt Injuſtice, which the 320. be due 
= Arbitrator cannot do. 1 | 5 to a Man, 
= | | 5 — » . . 880 0 25 4 83 ID and he and 
another ſubmir all Perſonal Things, Ec. to Arbitration, there if the Arbitrator award 107. it is a 
good Award, becauſe there were other uncertain Things ſubmitted, apd the Arbitrator had Conſi de- 
ration of all, and ſet one againſt the other in making the Award, fo as perhaps the Debt of 20 1 was 
- diminiſhed in Conſideration of ſome Tre ſpaſſes done by him to the other Party. 10 H. 7. 4. Allen 52 
Yor this vide 1 Lev. 292. 2 Sand. 190. 2 Mod. 303. In Debt on Arbitration, whereas the Plaintiff 


elaimed 46 pro diverſis negotiis, and ſets our the Award, and it was held that the Act ion lay, for the 


Debt being pro diverſis negotiis, it was uncertain what was due for Buſineſs, Cro. Eliz. 422. 


it is held cleatly, that all Chattels Perſonal, and Perſonal Actions, 2: Hl. 6. 39. 


/ ſuch as Treſpaſs, Conſpiracy, Maintenance, Oc. may be determined by 2, ©* 75: 
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Arbitration, and the Righc transferred by naked Award, though the Sub- & hp Cale, 


miſſion were not by Deed; for theſe being transferrable by the Party 242. 


himſelf without any Solemnity, whatever the Parties themſelves could f Submit 
0 8 A 1 4 uDmile 
do, may be done by the Arbitrators, who are their Subſtitutes, and ſions made 
ſtand in their Place; and if on theſe Submiſſions without Decd the Arbi- puriuane to 
trators award one Party a Sum certain, he may bring an Action of Debt! Rule of 
for it; but if they award the doing of ſome other Thing, which is Bene- 3 bad 
ficial to him, he muſt bring his Action on the Caſe. _ | _: ) ; 
The Arbitrators cannot make an Award of Matters different from 1 Keb. 600. 
thoſe which were ſubmitted , therefore if the Submiſſion be of Ewes with 2 Weſt. Symt. 
Lamb, and after the Submiſſion the Lambs are yeaned, they cannot ar- Se#. 32 
bitrate concerning the Lambs, | | 


—— „* * W q * — 


(B) The Submiſſion, and therein of the dif- 
_ ferent Kinds, and the Revocation thereof. _ 


18 Submiſſion is the Authority given by the Parties in Controverſy 17 % Suk 
42 to the Arbitrators, to determine and end their Grievances; and this Parr 2. 
being a Contract or Agreement muſt not be taken ſtrictly, but largely, Sec. 1, 2. 
and according to the Intent of the Parties ſubmitting. ES 5 
his Submiſſion may be by Word or Deed; if the Submiſſion be by J E. 
Word, there is no Remedy to enforce the Party to perform the Award, 1 . 
but reciprocal Actions on the Caſe, and an Action of Debt will lie, if 2 Keb. 238. 
Noney be awarded, for it is in Nature of a Simple Contract. K 54 
If the Submiſſion be without Deed; it may be revoked without Deed, 70 
and the Party all loſe nothing, for ex nud Submiſſicne non Oritur nes & 
Act io. | But the l 


Party muſt give Notice of the Revocation. 1 Sid. 281. 
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S Co. $2. Alſo if the Submiſſion be by Deed, it is of its own Nature (a) coun. 
1 Sid. 281. termandable, though made irrevocable by the expreſs Words of the Deed, 


; . >. for the Arbitrators being conſtituted and pur in the Place of the Parties, 


(2)Buritcan- by their Conſent, to act for them, they can no longer act than they have 
nat be coun- ſuch Conſent. : 
rermanded, f . | | : Fe” | 
without Deed, quia Solvitur, & c. 1 Brocynl. 62. If you plead quod revocavit, without giving any Notice 
to the Arbitrators, the Party may take Iſſue upon the Revocation ; for not to let them know you have 
revoked is no revoking; for de non Apparentibus & non exiſtentibus eadem eſt ratio, but it need not be 
ſhewn in Pleading, that Notice was given, for there quod revocavit neceſſarily implies Notice. 8 Ca. 92, 
290, 291. | 9 


0 


8 Co. 82, 83. But a Man obliges himſelf to ſtand to an Award, if the Party revoke 


! Brownl: 626;t according to his Power, he hath forfeited his Obligation, for the making 
the Award becomes impoſſible by his own Default, and therefore the 
Obligation is Simple; but if it be without Obligation he forfeits no. 
"_ 3 | 
38 Hl. 6.6. If ſeveral Plaintiffs or Defendants ſubmit themſelves to an Award, one 
1 Bropnl. 62. cannot revoke the Submiſſion without the other, for joint Acts are con- 
fdered as the Acts of one Perſon, and there can be no Revocation with- 
out the Act of that Perſon that made the Submiffion. „ 
2 Teb. 865. If a Peme Sole ſubmits to Arbitration, and afterwards marries, this is 
1 Jones 388. a Revocation of the Submiſſion ; and if it be by Bond the Bond is for- 
feited. -._-:- OW 


7. Fones 134. If one have Judgment in an Ejectment, and then they ſubmit the 


Controverſy to Arbitration, but before any Award be made he ſues out 


(b) A Matter Award can be made. | 
was referred . | | | 55 - 
by Conſent to the three Foremen of the Jury, and before the Award was made, one of the Party'; 
ſerved the Arbitrators with a Subj&na out of Chancery, which hindred them from proceeding in the 
Award; and the Court held this a Breach of the Rule, and granted an Attachment Niſt. 1 Salk. 73, 


Execution, it is a Forfeiture of the Bond, for he is the (5) Cauſe no 


r Sid. 299 In Debt upon a. Bond to perform an Award, and Oyer of the Condi- 
tion, the Defendant pleads no Submiſit, the Plaintiff need not aſſign a 
Breach ; for the Defendant puts the whole Streſs of his Cauſe upon a 


Matter antecedent to the alledging a Breach ; for if there was no Sub- 


- miſſion there could be no Award, and conſequently no Breach of it. 
1 Falk. 73, Alſo a Submiſſion may be made a Rule of Court, purſuant to the 
(e) Vide 1 Sid: Statute (c) 9 10 H. 3. and it is ſaid, that although the Submiſſion be by 
54. Raym. 35. Bond, yet the Party may have it made a Rule of Court; in which Caſe, 


88 it is ſaid, he may proceed on the Bond, and likewiſe have an Attachment 


| been before for not performing the A ward: 


this Statute, By the 9 & 10 V. 3. NO. it is enacted, © That it ſhall and may 
be lawful for all Merchants and Traders, and others deſiring to end 
© any Controverſy, Suit or Quarrel, for which there is no other Re- 

+ «© medy but by Perſonal Action, or Suit in Equity by Arbitration, to 
(d) An Arbi- * (d) agree that their Submiſſion of the Suit to the Award or Umpirage 


fa 


tration Bond © of any Perſon or Perſons ſhould be made a Rule of any of his Ma- 


3 4 e jeſty's (e) Courts of Record, which the Parties ſhall chuſe, and to 
if the Oblizer ce inſert: ſuch their Agreement in their Submiſſion, or the Condition of 


ſhall conſent © the Bond or Promiſe, whereby they oblige themſelves reſpectively to 
that his Sub- | 5 - c ſubmit 
miſſion, ſhall be 


made a Rule of Court, that then, &c. Upon Motion to make this Submiſſion a Rule of Court, it was obe 


jected, that theſe Words did not imply his Conſent, but if he would forfeit his Bond, he need not let it. 
be made a Rule of Court; yet becauſe this Clauſe could be inſerted for no other Purpoſe, the 


Court took theſe conditional Words to be a ſufficient Indication of Conſent. 1 Salk, 72. (e) A Mat 
ter being referred by Rule of Court to the Determination of the Judges of Aſſize, it was moved that 


the Judges Determination might be made a Rule of Court; and per Holt, Where a Matter is referred 


to Arbitrators by Rule of Courr, and they make their Award, we will compel a Performance o 
it, as much as if the Award were Part of the Rule, ſo a new Rule is needleſs. 1 Salk. 51. Note; tht 

conſtant PraRice is to make the Rule at Nift Prius a Rule of the Court above, which is always 
I | | 885 5 Brante 
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c unleſs it ſhall be made appear on Oath to ſuch Court, that the Arbi— 
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Arbitrament and Award. 
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« {ubmit to the Award or Umpirage of any Perſon or Perſons ; which granted on 
« Agreement being ſo made and interted in their Submiſſion, or Promiſe Marion. 

« or Condition of their reſpective Bonds, ſhall or may upon producing (a) If one of 
« an Affidavit thereof, made by the Witneſſes thereunto, or any one of *"* ee 
« them, in the Court of which the ſame is agreed to be made a Rule, $11 nn. 
« and reading and filing the ſaid Affidavit in Court, be entred of Re- hinders the 
« cord in ſuch Court, and a Rule ſhall thereupon be made by the ſaid Arbirrators 
« Court, that the Parties ſhall ſubmit to, and finally be concluded by 2 pro- 
« the Arbitration or Umpirage which ſhall be made concerning them by che Aang 
ce the Arbitrators or Umpire, purſuant to ſuch Submiſſion ; and in Caſe the Court 
& of Diſobedience to ſuch Arbitration or Umpirage, the Party refuſing will grant an 
cc or neglecting to perform and execute the ſame, o any Part thereot, 5 
« ſhall be (a) ſubject to all the Penalties of contemning a Rule of But 175 180 
% Court, where he is a Suitor or Defendant in ſuch Court, and the Party dies, 
« Court, on Motion, ſhall iſſue Proceſs accordingly, which Proceſs ſhall there is no 
ce not be ſtopped or delayed in its Execution, by any Order, Rule, Remedy by 


: - . ». © Attachment 
< Command or Proceſs of any other Court, either of Law or Equity, ,,.;,q his 
Repreſenta- 
& trators or Umpire (5) misbehaved themſelves, and that ſuch Award, tive, for the 


« Arbitration or Umpirage, was procured by Corruption or other undue Fontempt 


„Means: And that any Arbitration or Umpirage, procured by Corrup- _— TO 


him. 2 Vern. 


tion or undue Means, ſhall ve judged and eſteemed void and of none 444. If the 
Effect and accordingly be ſet aſide by any Court of Law or Equity; Party excepts | 


c ſo as Complaint of ſuch Corruption or undue Practice be made in the 3 = - 25 
« Court where the Rule is made for Submiſſion to ſuch Arbitration or N fe 


28 | | | l be affirmed 
« Umpirage, before the laſt Day of the next Term after ſuch Arbitra- an * 
<« tion or Umpirage made and publiſhed to the Parties. : ment will 


| 3 | not be grant- 
ed, for the Nonperformance of it, while the Matter was ſub judice, was no Contempt. 1 Salk. 73. Alſo 


the Party muſt be required Perſonally to perform the Award, and ſuch Perſonal Demand muſt be 
made out by Affidavit; otherwiſe the Court will not grant an Attachment. 1 Salk. 83. (b) On Mo- 
tion to ſet aſide an Award, becauſe the Arbitrators went on without giving the Party Time to be 
heard, or produce a Witneſs, Holt ſaid, That the Arbitrators being Judges of the Party's own chu- 
fing, he ſhall not come and ſay, that they have not done him Juſtice, and put the Court to examine 


| It; aliter when they excced their Authority, 1 Salk. 73, But Awards ha ve been frequently ſer aſide, 


eſpecially in Equity, where the Arbitrators have appeared to have been miſtaken, or have been 


guilty of Corruption or Partiality; as if they have an Intereſt in the Thing in Controverſy. 2 Vern. 


251. So where there are three Arbitrators, and two of them by Fraud or Force cxclude the other, 
or if they have private Mcetings, and admit one of the Parties, and give no Notice to the other. 
2 Vern, 514. So where they awarded 495 J. againſt one of the Parties, for calling the other, who 
was a Butcher, a Baxkrupt Knave, to repair his Honour, as they call'd it. 3 Chan. Rep. 76. 2 Vern. 
251. Vide 1 Vern. 15. So where the Submiſhon was to Arbitrators, and they had Power to chuſe an 


Umpire, which they did, by throwing Creſs and Pile who ſhould name him, and for this the Court 
let aſide the Award, 2 Vern. 485. | 


Submiſſions are likewiſe General, as of all Controverſies, Debts, co. Elia 859. 
Dues, Sc. and here the Arbitrators are not obliged to determine all Mat- Cro. Fac. 200, 


ters diſcloſed, but their Arbitration of ſome Things will be good, tho' 355 


they leave other Things undone; but where the Submiſſion is Special or. a = 
Conditional, ita quod an Award be made of all Controverſies depending, 1 Rot. Abr. 


they ought to determine all Matters whereof they have Notice, becauſe 257. 


here by the expreſs Words of the Authority, I do not own his Determi- ! Sand. {63 


nation unleſs all Matters in Controverſy are ſettled; and therefore to, —_— 


. : | 4 ; vide po ſtea 
determine one without the others, is to act contrary to the Authority r 


but if upon ſuch a Submiſſion the Arbitrators make an Award but of one now receive 
Thing, it ſhall be intended there were no others to make an Award of, * more fa- 


unleſs the other Side ſhew there was, and that the Arbitrators had N orice on _ 
thereof, | 15 | | —_ 3 
| | ly, vide 6 Mod. 33 2. 
4. 


C) The 


136 Arbitrament and Award. 

, 

(C) The Parties to the Submiſſion. 
9 E. 3. 23- N Erſons that cannot Contract cannot ſubmit ro Arbitration, therefore 
10 H. 6. 14, Femes Covert, Perſons compelled by Threats and Impriſonment, 
195 perſons profeſſed in Religion, cannot ſubmit. 


3 . The Husband may ſubmit the Chattels he hath in Right of his Wife 
ye 351. 


March 77, 58. to an Award, for he may diſpoſe of the. 
„ lf the Husband ſubmits to Arbitration the Chattels the Wife has as 


1 K. fp? Executrix or Adminiſtratrix, this ſhall bind the Wife, becauſe the Wife 
269. cannot (a) Perſonate any one without the Husband during Coverture. 
Cro. Fac. 447. g 


(a) But 9. for by ſome Opinions the Wife, in this Caſe, may ſubmit to an Award without the Huſ- 
band, for when the Husband allows her a Power of Adminiſtration, he muſt ſuffer her to act pur- 
ſuant to the Truſt repoſed in her, and his exprets Conſent to her Adminiſtration is a tacit Conſent to 
all future Actions of that Nature, and conſequently are his own Acts, but whether this makes him 


| liable to a Devaſtavit is a greater Queſtion, becauſe they are not properly Acts of Adminiſträtion, 


and conſequently he never conſented to them. Vide 10 H. 7. 30. 1 And. 117, 181. 5 Co. 27. 


13 M 4. 12. If an Infant ſubmit to Arbitration, he may execute or avoid it at his 


10 H. 6. 14. Election, as he may all other his Contracts. 

Aarch 111, DE | 

141. 1 Jones 164. 1 Lev. 17. 1 Rol. Abr. 730. 

3 H. 6. 26. Perſons attainted or outlawed cannot ſubmit to Arbitration, for they 
5 E. 7. 16. have no Property, and cannot by the Law controvert any Thing. 


"I A Dean without the Chapter, a Mayor without his Commonalty, the 


Maſter of a College or Hoſpital without his Fellows, cannot ſubmit to an 
Award, for the Submiſſion has the Force of a Contract, and they cannot 
T7 contract without them. _ e e 

er 21. 


7 E. Abr. If one Party and the Deputy or Attorney of the other Party ſubmit 
244- do an Award, this is well enough, for the Act of my Deputy is my own 


2 Mod. 228. Act. | | 


1 Salk. 70. If ſeveral Perſons do a Treſpaſs, and one of the Wrong-doers and the | 


Carth. 412. Party to whom it is done ſubmit to Arbitration, and an Award is made, 


20 H. 6. 12. the other Perſons ſhall take Advantage of it by way of Extinguiſhment 


4. 41-4 of the Treſpaſs; the ſame Law where the Party Releaſes to one of them; 


[ Rol. Abr. 


1 for in both Caſes a Satisfaction really is, or is preſumed to be made, and 


8 a Man cannot receive a double Compenſation for the ſame Wrong. 
2 Rich. z. 18. If ſeveral Perſons on the one Part, and ſeveral on the other ſubmit 
2 Keb. 596. generally to any Award, the Arbitrators have not only Power to deter- 


| 22 E. 4. 25. 


Lich 108. mine Matters between them jointly, but ſeverally and diſtinctly alſo; 


1 Rot. Rez, and an Award between one only of the one Side and another of the 


298. other Side is good; for this is not doing leſs than the Commiſſion war— 


þ Om 17 rants, ſince there is an Authority in it to determine Matters diſtinctly 
4 Bult. 6. between them, for the Submiſſion is of all Matters, ſo that it contains as 


Cre. Car. 433. well all Things ſeverally between each of them, as jointly between 
Style 471. them all, and perhaps there may be no Caufe of Award between the 


1 Kol. Abr. others. 
261. 7 

Hard. 399. 

1 Vern, 259. 


— 


(D) The 
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mon Signification of the Word, denotes 


Arbitrament and Award. 137 


(p) The Arvicratozs oz Umpire. 


HE Arbitrators are Perſons indifferently choſen, to determine the . Sy). 
IT Matters in Controverſy according to their own Minds, whether Pant 2. Ser. 
they be Matters of Law or Fact; Infants, Perſons excommunicate, out- 1% 44 
lawed, c. may be Arbitrators, for every Perſon muſt uſe his own Diſ- 1 8 | 
cretion in the Choice of his Judges, and being at "Liberty to chuſe 
whom he likes beſt, cannot afterwards object the want of Honeſty or Un- 
derſtanding to them, or that they have not done him Juſtice. _ 

The Arbitrators are Perſonally truſted with the Authority, and it is not; c., 58. 
within their Power to aſſign it; therefore if an Award be to ſtand to the 1 Kol. Alr. 
Determination of a Stranger, this is void; but if the Award be, that an 25 6 
Arbitrament made by 7. S. ſhall ſtand, this is good, becauſe it is their Cro. Elis. 726. 


own Award, though it refers to the Act of another; but though the Ar- 8 


2 Rol. Rep. 
bitrators cannot transfer their Power, yet they may award that others 214. 


ſhall do a miniſterial Act in Subſerviency to their Award; for what is done 1 Sid. 2 58. 
by ſuch Perſons, is done by them as Servants and Inſtruments of the Ar- Hard. 45- 


| | he Sub- 
bitrators, and is the Act of the Arbitrator himſelf; as that ſuch a Con- OS: 3 


veyance ſhould be made as Counſel ſhould direct, ſuch Coſts paid as the Randolybus S. 
Prothonotary ſhould tax, is a good Award. | | | and che A. 

| 3 | OT Voaard is made 
by Randulphus S. the Award is not good, becauſe they cannot be taken to be the ſame Perſons, be- 
ing different Chriſtian Names. 1 Rol. Rep: 271. | | N | | 


The Arbitrators cannot reſerve to themſelves a future Power, ſince that Co. Fac. 315, 
would enable them to make a double Award, without the Interpoſition of 15 10 
thoſe who impowered them at firſt. „„ 1 Sid. 59. 

The Arbitrators cannot make their Award by Parcels at ſeveral Times, 3 H. 41.6. 
for when they have made an Award they have executed their Authority, 1 Rol. Abr. 
and can do no more; and therefore if two ſubmit all Debts, Treſpaſſes, 256. 
cc. and the Arbitrators one Day make an Award of the Debts, and of 
the Treſpaſſes another Day, this is not good as to the Treſpaſſes, but 
they may deliberate of one Thing one Day, and of another the other 
Day, and then make an intire Award of the Whole; alſo an Award | 
made in the Night is good, for the Party's Attendance is not requiſite ; C. Elx 676. 
bat where an Act cannot'be done without Perſonal Attendance of a third 
Perſon it cannot be in the Night. 


If a Submiſſion is made to A. and B. when their Occaſion will per- 1 Sid. 281. 
mit, convenient Time muſt be given, after Requeſt; and if no Arbitra- 2 Keb. 10. 
tion be then made, the Parties may revoke. „ 

If there be a Submiſſion to Arbitration, and if they cannot agree be- 1j Nn Abr. 
fore the firſt of May, then the Submiſſion is made to F. S. to be the Um- 261. 
pire, to be made before a certain Day then next to come; if the Arbitra- 
tors never Diſcourſe about the Matter, ſo as there is no Diſagreement 
between them, yet if they make no Award before the Day, the Umpire 
may determine the Matter; for theſe Words, if they cannot agree, are 
2 e literally, but only that if they do make no Award, that 
then, Oe. | — | 

It the Condition of an, Obligation be to ſtand to the Award of cer- 1 Rot. Abr. 


; 5 tain Perſons, A. and B. and 7. S. being Umpire for both Parties, in this 267, 262. 


Caſe an Award by 4. and B. is (a) good; for Umpire, in the com- 8 222 
gn a Perſon that is to make an (a) If a Sub- 
End of the Matter, if the others cannot. miſſion be 10 


3 | | four, and to 
the Umpirage of FJ. J the Four and F. S. may join in the making of the Award; otherwiſe if their 
Power had been divided in the Submiſſion ; as if it had been to the Four, and if they could not a- 
pree, then to F. S. 1 Buff. 184, vide Hard. 44- oy 


N n | If 


138 Arbitrament and Award. 
If the Condition of an Obligation be to ſtand to the Award of 4. 3 
pat C. and D. ita quod the ſaid Award before ſuch a Day be made in 


Gilling, Writing by the ſaid A. B. C and D. or any two of them, under their 
For this vide Hands, Oc. any two of the Arbitrators, without the reſt, may make an 


9 


-1 Vent 50. Award; for though by the firſt Part they are bound to ſtand to the 


2 Keb. 57. 


Ov. Fac. 400. Award of thoſe Four, yet their Power is divided by the ſubſequent 


Me. 349. Words, and the zta qu is but an Explanation of the Condition, and the 
1 Rol. Rep. whole makes but one Sentence. 

223,37. | A D 

3 Bulſt. 62, 68. | | | | | COL 
2 Sand. 131. Tf the Arbitrators and Umpire have the ſame Time allotted them to 
Fre 425, make their Award in the Submiſſion, as to the Umpire it is not abſolute] 
261, then the Umpire may determine the Matters; otherwiſe not; for tuo 
T. Fores 168. different Judges cannot have a concurrent Juriſdiction of the ſame Thing; 
187 Raym. and a Diſagreement between the Arbitrators at their firſt Meeting, gives 
| Lev. 183. no Power to the Umpire to interpoſe, becauſe, though they do not agree 
vide 2 Vent. at their firſt Meeting, they may at the next. 5 
1160 ĩ The Arbitrators may chuſe the Umpire before their own Time is ex. 
1 Rol. Abr. pired, for that is no Relinquiſhing the Arbitration, but a prudent Provi- 
4 ſion in Caſe they ſhould diſagree; and therefore an Award by them at 


d Time before their Time expired is good, and an Award by the Un. 


2 Fand. 132. pire in that Time is void. 
Raym. 206. | 88 


Cro. Car. 263. 1 L utep. 544. 1 Salk, 70. 8. P. ter Holt, cont. Vide 2 Nod. Rep. 169. 


11 Mod. Rep, The Condition of a Bond was, if the Arbitrators make an Award , 
$74 on or before 19 Feb. Cc. and if they do not make it before, Oc. their 


1 ag Authority doth not determine till after the 19th, and the Award cannot 


de made by the Umpire before the 20th. 
1 Rol. Ar. If the Arbitrators have Time to the roth of June, and if they agree 
261; not to nominate one to determine it by the ſaid 1oth, here if the Ar 
1 Sid. 428. bitrators chuſe an Umpire, that determines their Power; for it ſeem: 


Godb. 241. . | : . Fox * : | 
- Lend 123; plainly the Deſign of the Parties, that either one or the other may de- 


vide 1 Salk. termine it by that Time, and not that both ſhall have concurrent Juriſ- 


70. cori. dictions. | 
vide 1 Lev. 2 


174 and 1 Salk.72, where it is ſaid that, if the Umpire be named in the Submiſſion, he canndt mak? 
his Umpirage before the Time given to the Arbitrators to make their Award in be expired. 


1 Rol. abr. If the Arbitrators make an Award of Part, during their Time, ths 
262. Umpire cannot make an Award of the reſt, unleſs the Submiſſion be 
that if the Arbitrators make an Award of Part, or of None, then thc 
Umpire may make an Award of the Part remaining or the Whole. 
1 If the Condition of an Obligation be to ſtand to the Award of 4 
5 and B. ſo as the ſaid Award be made before ſuch a Day; and if they 


- Tryppit and make no Award, then to ſtand to the Award of ſuch Umpire as the ſaid 


Eyres; ad- A. and B. ſhall nominate, ſo as the ſaid Umpire do make his Award 
lies A before another Day, and the Arbitrators before the firſt Day make no 


againſt Po. Award, but afterwards name C to be Umpire, who thereupon immedi- 
lexfin Ch. ately refuſes, and the Arbitrators afterwards nominate D. who before 


ax who the laſt Day makes an Award; this is a good Award; for the Nomina- 


ge tion of C. to be Umpire did not make him ſo; but when he refuſed, it 
have pro- amounted to no more than a bare Propoſal to him; and the Form of 
ceeded not- Pleading always is ſuſcepto ſuper ſe onere Arbitri; ſo that ir is the Ac- 
withſtand- ceptance makes him Umpire. | 

ing his Re- | | = 5 | 

fuſal and there could not be two concurrent juriſdictions in ſeveral Perſons. 3. Lev. 263. 8. C. 
vide 1 Salk. 70. where per Holt, if the Arbitrators chuſe an Umpire who refuſes, they cannot reyoke 
or chuſe again; for they. have executed their Authority ; aliter, if they chuſe him on Condition he 


do accept ; but Rooksby doubted whether an expreſs Condition would make a Difference, becauſe it 
ſeemed to be implied. | : 


8 If 


82 
—. 


1 B.. Ir. Void ; for if one of the Arbitrators die, or abſolutely refuſe to meddle, 
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| leſs done by me or by Commiſſion from me. 


they have Power to award this Act 


becauſe he is not within the Submiſſion. 


249, 263. Stile 152. where the 


Arbitrament and Award. 9 9 5 


If the Condition of an Obligation be, That whereas A. and his Son, 1 Lev. 139, 
of one Part, Ec. have ſubmitted to the Award of B. and C. ita quod, B, | 
Oe. before 1. May, and if they make none, to the Award of ſuch Um- ä 
pire as they ſhould chuſe to be made before the 1. Fane, and the Ar- 1 Keb. 790, 
bitrators make no Award, but chuſe an Umpire who makes an Award, 8 857. 
but gu the Son awards nothing; this is a void Award; for though the 
ita 910d be in the Clauſe referring to the Arbitrators, and the Award 
is made by the Umpire, yet the ita quod relates by Conſtruction to the 
Umpire as well as the Arbitrators. | 


7— 


_—Y þ0 * 2 8 a — N a 4 


(E) The Award itſelf, oz final Determination 


of the Arbitratozs oz Umpire. 


HERE we muſt obſerve that the Courts of Juſtice have of late been 


, - ; E. ig : 
more liberal in the Conſtruction of Awards than formerly, and 5 3 p 


that many of the niceſt Diſtinctions to be met with in the Books, are Dyer 242. 


by no Means to be admitted as Precedents in expounding Awards at this 
Day; and this the Courts do in Furtherance of Juſtice, and for Quieting 
of Controverſies; however, as an Award is a Judgment, and can only 
be expounded by itſelf, without the Aid of an Averment of Natters 
dehors to explain the Meaning of the Arbitrators, it is neceſſary that 


on the Face of it appear, 


1. That it be made accotding to the Submiſſion. 
If an Award be made of any other Thing than hat is contained in Pt. 396. 
the Submiſſion, it is void; for no Act is my own, or binding to me, un- Dyer 242- 


If Arbitrators award to do an Act to a Stranger, this is good; for 


the Stranger is put by the Arbitrators in the Place of the Party, and Abs. 3: . 

„ lince it is not impoſſible or unequal, 3 Leon. 62. * 
„ | 1 Rol. Abr. 

| 248. 

Hard. 46. 1 Leon. 316. 


and it is relating to the Submiſſion. 


But an Award that an Act ſhould be done by a Stranger, is void, Hard. 46. 
| | | Bur if he 
hath any 


good. 1 Rol. Abr. 248, 
y award that one of the Parties ſhall be bound with Sureties. 3 Med. 


Remedy in Law or Equity to compel the Stranger to do it, the Award is 


272. 1 Show. Rep. 82. 


If two ſubmit to an Award all Actions, and the Arbitrators award a 


Releaſe of all Actions till the Time of the Award, ſome Books have 10 Co. 13, 


laid that this is void for the whole, becauſe it extends to Things partly i Rot Rep. 


in the Submiſſion and partly to Things out of it, and it is one intire 45+ 162, 230. 


Act; for ſay they, to do that Act they are not obliged, becauſe not An a 
within the Submiſſion; and to do an Act relating only to Things con- | Pot Abr. 
tained in the Submiſſion, is another Act from what is awarded; (a) 242. 

others have ſaid that this is not void, unleſs there are ſhewn on the other Cr. Elix. Sog. 
Side Cauſes of Action ariſing between the Time of making the Award, ©* Jae. 353. 
otherwiſe none ſhall be intended; and then the Releaſe only relates to Poph. 137. 
the Things in Submiſſion. 1 Sid. 363. 


| 2 Mod. 169. 
(a) Hob. 190. 1 Sid. 154. Mo. 88 5. Hutt. 29. 


Zut 


243. cont. 


| Cro. Fac. 66. 


(a) If the 


0 


140 Arbitrament and Award. 
3 Lev. 188. But it has been reſolved, and ſeems now ſettled, that the Act is not 


2 Mod. 169. intire; for he may releaſe all Actions to the Time of the Submiſſion; 


; Be: for though there is one Deed of Releaſe awarded, yet that Deed relates 


2 Lev. 3, to ſeveral Things that are dividable in their own Nature one from the 


other, and ſo it ſhall be good for what is in the Submiſſion, and void for 
the Reſidue. | 


9E.4.44 The Arbitrators cannot bind a Man's Liberty or Right to real Things, 


1 Rol. Abr. where perſonal Things are ſubmitted ; and therefore if they award Ser. 
243. vice for two Years, or a 1 the Right of Lands in Satisfaction 
for a Treſpaſs, this is void; ſor no Body can be ſuppoſed to ſubmit more 
than his Perſonal Eſtate to anſwer a Perſonal Injury, for that only 
might be taken in Execution for it by the Common Law; but his Perſonal 
Eſtate may be bound to anſwer it; therefore if the Arbitrators award a 
6 Med. 221. Horſe, Money, a, Quart of Wine in Satisfaction for a Treſpaſs, this is 
1 Salk. 16. good; for here a new Perſonal Duty is raiſed inſtead of the former, 
x Kol, Ab. nd to ſatisfy out of the Perſonal Eſtate is neceſſarily implied in the Sub- 
miſſion ; for this is a Means neceſſary to quiet the Matters. 


Palm. 107. If two ſubmit to award all Quarrels concerning Tithes in a Place | 


1 Rol. Rep. certain, and the Arbitrator awards that one ſhall pay to the other 20] 
8 and the other ſhould releaſe to him all Actions, this ſhall be intended all 
Actions concerning the Tithe, unleſs the contrary appear on the other 
Side, and the Actions may be ſevered; and this ſhall be good for the 
Acts in the Submiſſion, and void for the reſt. 5 

2 Fand. 190. A Submiſſion of all Debts and Demands, and a Releaſe of all Judy. 


| Roberts and ments, Executions and Extents awarded, is a good award. 


Marries. A Submiſſion of all Matters between the Plaintiff and another, and 


10 H. 6. 18. an Award made of Things that the Party hath in Right of his Wife, 


nan good; for theſe Things are comprehended under the Words all Mat- 
WP i RW, | | | 3 „ 5 

3 Bulſt. 312, A Submiſſion of all Injuries, an Award of all Debts, Duties and 

313. Treſpaſſes, a good Award ; for whatever is againſt Law is an Injury. 


Cro. Eliz. 66, A Submiſſion of all Actions now depending, and an Award of all 


858. Actions, good ; for it ſhall be intended Actions depending. 
Where the | _ | ; *Y . | 
Words de & ſuper præmiſſis reſtrain the Award to the Things ſubmitted, "Os. Eliz. 861. 8 Co. 97. Or 


Fac. 200. 1 Rot. Abr. 257. 1 Sand. 32. 6 Mod. 232. A Submiſſion of all Controverſies touching Mo- 


ney laid out for his Wife, when ſhe was Sole, at her Requeſt, and the Award of 3401, for all Sum: 
laid out for the Wife when Sole, omitting at her Requeſt, this is void, becauſe they award another 
Thing than that which is contained in the Submiſſion. Cro. Fac. 640. ED 


1 Ro Abr. There is a Controverſy between A. and B. on one Part, and C. D. 
244. and E. on the other Part, and C. for himſelf, and D. and E. ſubmits the 
Matter, and promiſes to ſtand to the Award, if the Award be that C 
ſhall pay ſo much in Satisfaction of the Controverſy, it ſhall bind him, 
though it concerns D. and E. who are Strangers to the Subniſſion, in- 
aſmuch as the Thing awarded is to be done by him, and not by the 

Strangers to the Submiſſion. 1 1 85 


1 Fol. Alt. If there be a Controverſy between the Parſon and his Pariſhioners, 


254+ whether Tithes ſhall be paid in Specze or not, and they ſubmit all Con- 
troverſies, and the Arbitrators award that they ſhall pay ſo much a Year 
bs Dir for Tithes, this is good; for that was the (a) Debate on the Award. 
Submiſſion , | | 

be of a Suit depending in an Ejectione firme, and the Award be of the Right of the Land, it is not 
good. 1 Rol. Abr. 246. If the Submiſſion be of all Actions Perſonal, Sectis & Querelis, they cannot 
make any Award of any Real Suit; for the Word Perſonal refers to all that comes after the Copu- 
lative ; but if the Submiſſion be of all Actions Perſonal, ac ſe#is & Querelis, they may, for the Word 
ac makes a plain Diſtindtion between the ſeveral Parts of it. 1 Rel Abr. 246. If the Submiſſion be 
of a Term, and all that belongs to it, and the Award is made of the Rent which ſhall become due 
next Mi haelmas, the Award is not good, becauſe it may be extinguiſhed by Surrender, Eviction, 
c. before Michaelmas. 1 Rol. Abr. 245. if the Submiſſion be of all Actions, they cannot make al 
Award of Cauſes for Actions; but otherwiſe, if the Submiſſion be of all Agions and Quarrels, fot 
the Word Quarrels comprehends Cauſes of Action. 1 Rol. Abr. 245. 25 
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An Award may be good, though made of leſs than is contained in the Heb. 49. 
Submiſſion ; as if the Submiſſion be of all Actions, Treſpaſſes, Demands 8 093. 
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Arbitrament and Award. 1414 


If the Submiſſion be of all Controverſies to the Time of the Submi{- 1 Re Abr. 
fon, and the Award be that one of them ſhould deliver up an Obliga- 246. | 
: 4 . as Che: 7 : . If he <ub- | 
tion made fince the Submiſſion, in' Satisfaction of all Matters, Gs. million bo if 
this is good, becauſe the Bond is given only in Satisfaction. - all Actions 

| ; | « depending 
between 4. and B. and an Award cannot be made of any A ion depending by 4 g his Wife 
againſt B. being out of the Submiſſion. 1 Rol. Ahr. 246. An Award that one ſhall pay for the 
\Writings of the Award, or the Reckoning in the Houſe where the Award is made, is a void Award; 


for ſuen Things are plainly out of the Submiſhon. 1 Rol. Abr. 254. 


An Award may be good, though Part of it be made of a Thing not For this 
within the Submiſſion ; as if an Award be to pay 1000. and to pro- vide 1 Leon. 
cure a Stranger to be bound to pay 221. per An. the Plaintiff muſt Ja Be | 
the Breach in not paying the 10007. for as to the other Part it is wholly pps. 1 ogg 
void. . | . | 10 Co. 131. 

| eas 5 0 5 5 5 Co. JS. | 
Keiley. 43, 64. 1 Na. Rep. 437. Cro. Elix 758, Soo, 809, 839. 


If an Award be good for Part, and void for Part, the Plaintiff may 2 Rol. Rep 46. 
aſſign the Breach, that the Defendant did not perform the Thing ſubs- 
mitted, nec e ine in aliquo; for it ſhall refer only to that in the 
Submiſſion, for the reſt is void, and not to be performed. | 

If the Arbitrators award on one Side an AQ contained in the Sub- Poph. 134. 
miſſion, and on the other Side an Act out of it, this is a void Award for Cre. Fac. 
the whole; for this is unequal, becauſe there is ſomething on the one wht 5 

he 3 Mod. 3 72. 
Side awarded only, and nothing on the other; for what they intended ? * 
to ballance it with on the other, appears to be void. 8 

If the Arbitrators award 101. to one of the Parties, and 5/. to a 2 Sand 293. 

Stranger, this is good as to the Party himſelf, and void for the Stranger. bs if a Lees 

WY OTTER | 7 8 | Warde 
to * Party for Life, the Remainder to F. S the Remainder is void to the Stranger. 0055 Eliz, 
758. Ok 1 ns 


F 


and Controverſies, and the Award be made of ſome only, this is good, on 7 MG 


for no more ſhall: be ſuppoſed made known to the Arbitrator; and if vie etiam 
there be other Cauſes: of Action in Being, and they be made known to 1 Sand. 32. 
the Arbitrator, they muſt be ſhewn on the other Side; and this as well ! Prownl. 
where the Submiſſion is conditional; by ita quod, as where it is abſolute RE 
for the Award being made de Præmiſſis ſhall be ſuppoſed to ſettle all 310. 
Things. | = : 7 pong 1 Sid. 12. 

| 3 1 Fand. 31. 
Dyer 216, 242. Ha. 4% 


If the Award be conditioned to be delivered in Writing under Hand 3 
uy W N i e yer 243. 
and Seal, the Circumſtances muſt be obſerved, or the Award is void ; 2 Rol. Rep. 
and therefore if it be delivered under the Seal only, it is not ſufficient, ' 24 
| 2147-0; | 11 | 5 1 Bulſt. 110. 
1 Rol. Abr. 245. Cro. Fac. 217. 2 Mod. Rep. 7. that the Arbitrator, if he cannot Write, Ka to ſet 
his Mark on the Award, 1 Bulſt. 110, 1 WAY 


If two ſubmit all Actions till the Ninth of June, ita quod Arbitrinm 1 Rol. Rep. 
fiat de Premiſſis, and an Award is made of all Actions till the Seventh, 3%: 
{ome have ſaid this is leſs than the Submiſſion, and void; but the bet- EEE BY 
ber Opinion is, that this is well enough, eſpecially unleſs there be ſhewn Ces. * 


on the other Side an Action ariſing between the Seventh and Ninth. 216, 217, 
| | Cro. Fac. 


578. Cro. Elis. 839 


- 8 
r 


1422 Arbitrament and Award. = 


2. Jt ought to be certain, 
5 Co. 75 As an Award is in Nature of a Judgment, it ought to be wholly de. 


Samon's ciſive; for if it doth not determine the Matter, it becomes the Cauſe 
Caſe. of a new Controverſy ; therefore if the Arbitrators award a Bond for 


1 * Quiet Enjoyment of Lands, without appointing a certain Sum, this j; 
5 * 


1 Nol. Abr. a void Award, and the Party is not obliged to give Bond to the Value 
263. of the Land; for then the Senſe of the Award muſt be ſupplied by 
Moor 3 5 Averment; now if it hath the Credit of a Judgment, there can be no 
l Interpretation made of the Award, but by the Words of the Award 


271. 


Dyer 242. itſelf; for if jt receives its Meaning from any Matters out of the 


Yelv. 78. Award, the Mind of the Arbitrators is only gueſt at and not expreſsd; 
but the Parties intended to be obliged only by what the Arbitrator 
themſelves declare to be their Award, and were the Bond to be accor. 
> ding to the Value, they cannot aſſign their Power to any Perſon to af. 

ſeſs the Value. RR ö 
e Fac 310 So if the Arbitrators award that one Party ſhall give Security to the 
Thize and other, for the Payment of 16J. this is not a good Award, becauſe it 


Rigby. £ doth not appear what Security, whether by Bond or otherwiſe. 

An Awar | Dy | © | 

to enter into an Obligation for the Payment of a Sum of Money, e ee the Sum, i; 
void for Uncertainty. 1 Lev. 88. 1 Sid. 270. | | = 


1 Rel. Air. If the Condition of an Obligation be to ſubmit to an Award all Con- 


264, troverſies between A. and B. and an Award is made that A. ſhall per- 
yr 985 mit B. to enjoy certain Leaſes of Lands purchaſed from 4 S. and that 
Stite 365, B. ſhall pay the Rents, and perform the Covenants, and deliver to A. a 
S. ©: true Copy of the Leaſes, and pay the Arrears to the Time of the Pur- 


_ chaſe from J. S. this is a good Award as to the Rents and Covenantz, 

\ though not particularly ſpecified ; for it is true, an Award is to be in- 

terpreted by its own Words, and not by any Matter out of the Award 

which doth not appear in the Words; but when the Words of an 

Award have relation to Things certain out of the Award, theſe Thing 

may be averred ; for that is the expreſs Mind of the Arbitrators, which 

they have expreſly referred to; but as to the Arrears the Award is void, 

becauſe they have not referred to any Matter that falls within the Co- 

nuzance of B. for he cannot compel A. or F. S. to ſet the Time of 

the Purchaſe; and an Award of what cannot be certainly done is not 2 
certain Determination. e e 

. If an Award be that one ſhall acquit the other of an Obligation of 

7 Rol. Abr. 200 J. aut eo circiter, and the Party is bound in an Obligation of 105/. 


263. aut eo.circiter, this is a good Award. 


HON 15. Ivan Award be that one ſhall pay the other 67. on the Twenty- 
: R ; 5 firſt of May, and that the other ſhould releaſe his Right in certain 
4 Lands prædid primo die Maii, omitting viceſimo, not good, becauſe there 


| Markham was not any former Day before-mentioned, and ſo the Mind of the Ar- 


and Fennings. bitrators not underſtood. 
Yelv. 97. | J 
1 Brownl. 92. Cro. Fac. 1 49. | 8. 6 


— 


1 Rol. Av. If an Award be made between A. and B. touching certain Quarters 


: I and of Malt delivered by 4. to B. that B. ſhall pay to A. ſo much for 


Hambridge. every Quarter, as a Quarter of Malt was then fold for, this is-vdid, be- 
cauſe not ſaid at what Market Price; for one Market may be much 
dearer than another. 1 


1 Rol. Abr. If A. and B. Merchants, and C. and D. with all the other Own 


Stite 133, ers and Mariners ſubmit to the Award of J. & concerning a Ship take 


136, 1522 by Way of Reprizal, and A. and B. enter into an Obligation on one 
C. Side, and C. and D. on the other, and 100 J. is awarded to C. and 
1 | | | N D. to 
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D. to the Uſe of themſelves and the reſt of the Owners and Mariners, 


a Lf 
| Arbitrament and Award. 143 


this is a good Award, though every Man has not a certain Allotment, 

for C. and D. ſubmit jointly in the Name of the reſt; and therefore, 

an Award of any Thing to them as one Perſon, without Subdiviſion, is 

good; and C. and D. being intruſted fot” the reſt, they are bound to 

make a reaſonable Diviſon; if not at Common Law, at leaſt in Chan- 

cery. 82 . 

if an Award be made that A. ſhall pay B. his Day's Work, and Task 2 Sard. 29:. 

Work, and B. ſhould then pay 25. to A. and then they ſhould make 1% d Bret 

each other general Releaſes, this is a void Award, and cannot be helped 4 _ . 

by Averment that he paid ſuch a certain Sum for Days Work and Task 

Work, becauſe the Award is void in itſelf, by not ſetling the certain 

Sum; and if that is void upon which the ſubſequent Payment and Re- 

leaſes are to be made, the whole Award muſt be void. e 
An Award is made of 40/7. and mutual Releaſes ; but if it ſhall ap- Cr. Jas. 

pear to the Arbitrators that one of them ſtands obliged, Ec. thaw then 55+ 

ſo much ſhall be deducted, this makes the whole Award void; for it is 

uncertain how much will be due; but if the Award had been that if 

any Bill of Debt appears, that ſhould be deducted, that it ſeems would 


be a good Award; and though he awards mutual Releaſes, which would 


make a final End of all, yet it appears that was to be after Payment; cu. Tac. 
and therefore that Part of the Award ſhall not ſtand alone, for that is con- 149. 


trary to the Intent of the Award; ſo if the Arbitrators make an Award 2 Sand. 293. 
with a Proviſo at the End of it, That if they do ſuch an Act the whole „%% 59. 
Award ſhall be void, the whole Award is void; for the Award ought in 


Hard. 45. 


Preſent to be certan. „ 5 . 
An Award that one ſhall pay Part of the Charge of the Voyage, and, 5% 4, 
allow his Part of the Loſs that ſhall come to the Ship upon Account, is , 5 


good; for it may be reduced to Certainty. * An Award 
| | that one of 
the Parties ſhall account with the other, not good, becauſe the Matter not ſettled, Fitz. Abr. Tit. 


Award 37. An Award that one ſhall pay a Moiety cujuſdam debiti, Ec. held not good, for the Un- 


certainty. 1 Rol. Abr. 263. Quere, and vide 6 Mod. Rep. 


If the Submiſſion be of 209 Acres, called Xelſſorue Ling, and the Dyer 242. 
Award be concerning the Waſte Lands in the Town of X. this Award ! Rol. Abr. 
is void, and cannot be helped out with an Averment; ſo if Money be 19 Bot 


awarded to be paid by one, and it is not ſaid in Satisfaction of what he 


owes the other, that cannot be averred. 
f an Award be that one of the Parties ſhall pay to the other ſo much Stil, 28. 
as is due in Conſcience, this is a void Award. | | | Five Pounc 


5 3 1 > zz Zoo... 5... - Awarded for 
Quit-Rents and other ſmall Things, void for the Uncertainty. March 144. An Av 3 
much Money as ſuch Land is worth, void for Uncertainty, . = 44. An Award to pay ſo 


» N q 


If A. commits a Nuſance to B. by erecting Scaffolds on his own 6 Md. Rep. 


Ground, and the Arbitrators award that the Scaffolds ſhalt be removed. 244. | 


it muſt be underſtood that they are to be removed by A. on whioſe 33 * 
Grounds they are; for though any Perſon may by Law remove a Nu- three pate 
ſance, yet the Arbitrators, who are Judges of Equity as well as Law, a Hott, 
muſt be underſtood to intend it of him who committed the N ufance; Ch. Juſt. 


and therefore the Award not void for Uncertainty. | 1 3 


contrary Opinion. 


P — 


An Award to pay the Charges of ſuch a Suit is good, becauſe it is the c. Car 383. 


Intent of the Arbitrators it ſhould be reduced to a Certainty by the At- Vent. 232. 
torney's Bill, who is the only Perſon can know the Certainty. 


3 Lev. 18. 
1 Jin 12. 
| | | but wide 
3 Lev. 414. where the Award was to ply all\Expences of a Suit, and all reaſonable Expences circa 
Sectam pred. and it was admitted per Cur to be void fyr Uncertainty but to pay ſuch Coſts or Charges 
as the Maſter or Prothonotory ſhall tax, has been always held good, 1 Sid. $59. Carth. 156. 


An 
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Arbitrament and Award. 1 


1 Salk. 69, An Award was, that one of the Parties, he or his Executors ſhould 
releaſe; and my Lord Holt inclined to think that it may be conſtrued 
that he and his Executors ſhould releaſe. 55 e 


3. That it ought to be equal and mutually Satis kactcozp. 


1 Rol. Abr. Awards muſt not be on one Side only; this muſt be underſtood thus; 
253. That all Controverſies being between two Parties, that which is awarded 
8 Co. 98. to be done to one muſt be an Advantage to both, ſo as to end the Con- 


troverſy, and diſcharge one as well as give Satisfaction to the other, 
for if it doth not, it is manifeſtly unjuſt ; and therefore whenever it p- 
pears to the Court that, notwithſtanding the Award, the Thirg remains 
a. Duty as before, and is not diſcharged, that apparently is an Award 
on one Side, and conſequently is void; not that where one tarty is bp 


the Award to have ſomething paid him, or the like, and not the other, 


that that Award ſhould be naught; for perhaps nothing may be due to 
him, and he might be the only Treſpaſſor in the Caſe. '— 
1 Thus in Caſe of a Treſpaſs ſubmitted, the Arbitrators award that 
253, 254 one ſhall pay the other 3 J. this is void, becauſe only on one Side; for 
Hob. 49, it is not ſaid for what, and ſo the Treſpaſs is not diſcharged, and 
then the other Party hath no Advantage by the Award; bur if it were 
awarded de & ſuper Præmiſſis, it would be well enough; likewiſe if the 
Award had been that he ſhall pay 3. for a Treſpais, it had been good, 


and yet one only was to do an Act, but then the Trefpaſs by that 


(a) But if an Award had been (a) diſcharged. 
Award be | 


| that the Obligor in a ſingle Bond ſhall pay the Money, that had been no Award, without ſaying that 


he ſhould be diicharg'd; for Pay ment, without a Diſcharge and Acquittance, will not diſcharge a ſingle 
Bond. Hob. 40. 0 ä | * D 6961 


1H. 6.40. A. and B. ſubmit all Actions had by A. againſt B. and all Addi. 


1. Fol. Abr. ons by B. againſt A. and the Arbitrators award that -A. ſhall go guit 
25 Je of all Actions had by B. againſt him, this is naught ; becauſe they ſay 

nothing as to the other Actions. SO, e 
be Fe 8 An Award that one ſhould have ſuch Trees, and that the other 


An Award ſhould give him Security to pay 16 J. is void, becauſe it is not certain 
was made what Security; and then that Part of the Award being void, the other 


e ee, of Part muſt be void too; for elſe it would be an Advantage to one only. 
the Far ties ; 


ſhould be bound with Sureties, ſuch as the other ſhould approve, in the Sum of 150“. 10 be paid 
him at ſuch a Time, and that they ſhould ſeal mutual Releaſes ; and the Court inclined that the 
Award was void; for if the Party did not like the Sureties, he was not to ſeal a Releaſe, fo it is but 
an Award of one Side. 3 Mod. 272, 273. * 1 e | 


1 Rol. Abr. If one Party alone be ordered to do ſomething, and nothing elſe ap- 
53% _ pears to the Court, it ſhall be preſumed that he alone was the Wrons- 
| doer, and the Award is good, if it appears that he is by the Award dil- 

charged of all Actions that might be brought againſt him for that Wrong; 


but when it appears that they deſign both Parties Satisfaction for the 


Wrong done each of them, there if the Satisfaction deſigned one be not 
well awarded, the whole ſhall be void for the Partiality, 
x Brownl. 63, A naked Award is no good Plea in Treſpaſs, unleſs ſomething be 
Cro. Elizz awarded to the Plaintiff in Amends; for if there be no Treſpaſs there is 
7e 44 nothing about which an Award can be made; and if there be one, and 


251. they do not award Satisfaction, they do not act according to the Deſign 
5 of their Inſtitution, for they are not indifferent, and ſo there is no good 
Award. | | | 
2 5 5 . Ii = 


not take Advantage of the Releaſe, for that is to the Uſe of C. 


aw a ES 


| = Releaſe ſhall be intended to be awarded, unleſs the contrary be ſhewn 
on the other Side. GER | : 


Arbitrament and Award, I 47 


—— — 


: If T reſpaſs be of Breaſts taken and detained, and they arbitrate that 1 Rol. Abr 
the Owner ſhall have the Beaſts again, this is void; for it is againſt na- 25“ 


. . - . 4 5 0 W . a 8 8 
rural Juſtice to give him his own again without Satisfaction for the un— vlog Aga 
juſt Taking and Detention. . I as thy 


| | | | have Parcel 
of his own Goods. Vide 1 Rol. Abr. 252. If an Award be that whereas the Parties are indebted each 


to the other 40 J. they ſhould acquit each other, a good Award; the ſame Law where cach have 
done the other a Treſpaſs. 1 Rol. Abr. 252. | | 


An Award that one ſhall go to Rome or Paul's, not good, becauſe to 1 Rol. Abr. 
no Body's Advantage. | 252.7 

An Award that two ſhall intermarry, no good Award; for that ought x. 4 44. 
to be at the Parties Choice; and the Bodies of the Parties are not ſub- 1 Kel. Abr. 
mitted to the Power of the Arbitrators. : 5 8 

If the Award give Satisfaction for ſlanderous Words ſpoke of a Man Fe 3 
about a Crime which it appears was pardoned, that Award is void; for If th pak 
if the Crime be pardon'd, no Harm could come to him by ſpeaking them, an Award 
therefore the Award unequal. e one 

5 = . 8 5 ſhall pay ſo 

much Money for Coſts in a Suit for Words, the Words muſt be ſhewn, otherwiſe it doth not appear that 
the Award is juſt and equal. 1 Sid. 12. vide 2 Vent. 242. this Caſe citcd ; and there the Court ſeemed 
diſſatified with this Opinion, and ſaid that Siderfin was but a young Reporter, 8 

If an Award be that if one will make his Law that he did no Treſ. 43 E. 3 28. 
paſs, that then he ſhall £0 quit, not good; for that cannot be pleaded * ETD 
in Bar of an Action; for it ſuppoſes contrary to the Submiſſion, that 1 1 
there was no Treſpaſs, neither can it be averred that the Award was ſor Dyer 3 56. 
the ſame Treſpaſs the Action was brought for; for it ſuppoſes no Treſ- 
als. 55 Ty : N 
; There are Controverſies between A. and B. and A. and C. as At- Carth, 412. 
torney to B. ſubmit to an Award, the Arbitrators award ſo much Mo- Bacon and 
ney to A. and that A. and C. ſhall releaſe to each other, to the Uſe P*#barry. 


of each other, this is void, becauſe the Award is on one Side, for B. can- 9 8 ay 


The Award may be beneficial to the Party, though a Thing is award- 3 Leon. 62. 
ed to be done to a Stranger to the Submiſſion; as if the Arbitrators NV. Pyer 244. 


award that one of the Parties ſhall pay Mong to the Servant of che IS 


ward to pa 
other. 1 2 05 "Maney pay 


a mecr 


Stranger is ſaid to be void. 1 Rol. Abr. 247. but vide I Salk. 74. where by Holt it is good, and ſhall 


be intended for their Benefit. But an Award that the Parties ſhall in ſuch Proportion diſcharge a 


Debt by Bond in which they are jointly bound, is good, though the Obligce be no Party to the Sub- 


miſſion. 1 Rol. Abr. 247. if two Brothers ſubmit to Arbitration, and one of them is awarded to pay ſo 
much to his Mother yearly, this is good ; for the Payment being to be made to his Mother, ſhews 
it to be a Benefit to him. 1 Salk. 74. : | | 5 | | N 


- 


If an Award be to pay ſo much Money in Diſcharge of all Actions, a 2 Rel. Res. 1 
An Award ; 
is made ſu- 


„ ; , | E i fer Præmiſſis, 
that one ſhall pay 20. to the other at Michaelmaz next, and then the other ſhall releaſe ro him all 


Adtions Perſonal, this ſhall be underſtood a Releaſe to the Time of the Award, not till Michaelmas 


next. 1 Rol. Abr. 256. | 


bp 4. The 
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to be paid but by the Words thereof. 
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Arbitrament and Award. 


. 12 


4. The Award muſt be of a Thing lawful and poſſible, 


1 Rel, Ar. If the Arbitrators award a Thing (a) impoſſible ex natura rei, it is 
248. void; but if they award a Thing which cannot be done, but is not in 


(a4) If they the Nature of the Act itſelf (5) contradictory or repugnant, this may 


award a Sum 


of Money be a good Award; for there is no Conſtruction to be made of the Award, 


D «4 333 8 
5 f. It 10 void. 8 E. 4. 1. ö. If they award that a Man ſhall make an Obligation immediately, this 
1s no gocd award; for Time is required to the making. 18 E. 4. 21. but Quere, and vide 2 Brosonl. 


18 „ where he hath not 20 d. is good; for no Coutradiction appears in the Award itlelf. 19 E. 4. 1. 


Awards that one ſhall turn the River of Thames, Kill, Steal, Forge a Deed, &, are void. Co. Lit, | 


206. | 5 | 0 


— j 


1 Fol. Abr. If an Award be that one ſhall make a Feoffment to another of an 


248. Acre, and immediately after deliver the Charters, this is good, becauſe 


Mor 3, 359. they may be delivered in the ſame Inſtant. 


Ae An Award that a Stranger ſhall (a) do an Act is void, becauſe an- 


3 Leon. 62. other in his natural Freedom is not ſuppoſed within my Power. 


Ta 71. 46. 


(a) But an Award to do an Ad to a Stranger is good, becauſe it obliges only to an Endeavour; and 
this ſhall be ſuppoſed to be for the other Party's Benefit. 1 Leon. 140. 10 Co. 131. 1 Rol Alr. 249. 
1 Rol. Rep. 270. An Award to be obliged by Sureties, void as to the Sureties. 2 Sand. 337. 2 Bulf. 
202. = | | 99 0 ä 1 | 


„ Ret. 4, An Award to levy a Fine is good; for though it is an Act of the 


249, Court, yet by the Law and publick Juſtice of the Kingdom, it is not 


ks 0 be retuſed to any Man; bur if the Award be to command the Ju- 
abe Walt ſtices to do it, this is no good Award; for the Parties in effect pray 


turrender Leave to agree from the King himſelf, which is quite different from the | 


his Copyhold Nature of a Command. 
into the | | 


Hands of two of the Tenants of a Manor, who ſhall preſent it, is good. 1 Rol. Abr. 247. 


1 Rel. Abr. An Award to pay ſo much apud domum F. S. good; for he is not 
90 bound to pay it in the Houſe, but as near as he can to it, or it ſhall be 


I Rol. Red 6. 


Cro Car. 226. intended a Common Inn; and if the Party will not let him pay there, 
2 Bulſt. 39. it has been ſaid that the Endeavour is ſufficient; for they cannot award 
3 Lev. 153. any Thing that will make the Party a Treſpaſſer. LS 5 

1 An award that one of the Parties ſhould diſcharge the other of a 


 Cro. Car 541, Bond in which both were bound to a Stranger, this is a good Award; 


for it hall be intended that the Money was to be paid at a Day to come; 
and therefore he might then tender it and acquit the other; and if the 


Day of Payment be paſt, he may pay the Penalty and compel the other 
to give a Releaſe in a Court of Equity. 


1 Med. Rep. 9. An Award that one of the Parties ſhall diſcharge the other from his | 


Pekes and undertaking to pay a Debt to a third Perſon, a good Award; for by the 
Tayler. Award he is ſet in the Place of the other Perſon, and the Creditor upon 
Payment is compellable in Equity to give a Releaſe. | 
Tale. 35 An Award the Tenth Day of the Term to ſtay the Suit, and Judy: 
— ment given in the Action that Term, in an Action for Non- performance, 
hb and Non Aſſumpſit pleaded, it was moved in Arreſt, that every Judgment 
given was as of the Firſt Day of the Term, and ſo the Award to ſtay 
the Suit then was altogether impoſſible ; but it was held that though thi 
might have been a good Objection upon a Special Demurrer, where it 
is ſhewn for Cauſe, yet now the Court muſt give Judgment on this Re- 
cord only; and it doth not appear on this Record when Judgment v 

given on the other. — — 


211. and 1 Salk. 69. that it ſhall be done in reaſonable Time, (b) As an Award that one ſhall pay 
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Arbitrament and Award, — 


» 


If A and . ſubmit to the Award of Fi 8. and he awards that A. 2 Vent. 249- 
ſhall pay to B. 30. within two Months next following, and that vpon 
Payment thereof they ſhall give mutual Releaſes to one another, and 
within the ſaid two Months B. dies, the Money ſhall be paid to his Exe- 
cutor, who thereupon muſt releaſe ; for the Award creates a Duty. 


'5. That the Award muſk be final. 


An Award may be good for Part only, but then it muſt be final as to g If of 
that Part. OL (.) 2 Med. 
An Award that all Suits ſhall (a) ceaſe is a final Award; fo an Award 227. 
that one of the Parties ſhall not (Y) ſue an Obligation; for this amounts 8 8 38. 
to an Extinguiſhment of the Debt. An Award that a Suit in Chancery 6 Ad. 34. 
ſhall be (c) diſcuſſed, a final Award; ſo if the Arbitrators award a (4) S. P. 5 
Retraxit, an Award that one ſhall not (e) proſecute nor proceed in (b) 1 Rol. 
ſuch a Term, ſeems to be good, but an Award that one of the Parties 4% 
ſhall be (/) Nonſuit is not good, becauſe the Party may begin again, 55 1 
ſo that each Party ſhall (g) diſcontinue their Actions which they have 6 Med. 282. 
againſt each other ; for this is not a final Determination. (d) 5 H. 3. 


| | 22. 
(e) Cro. Fac. 525. (f) 19 H. 6: 36. 1 Rol. Abr. 540. 6 Mod. 282. S. P. admitted. (g) 5 H. . 220 


A Conditional Award not good, becauſe not final to determine Mat- 1 Sid. 59. 
ters in Difference; the ſame Law where any Thing is referred to the e a 
Arbitrator's future Judgment or Expoſition. 3 5 . 110. 
If the Arbitrators award general Releaſes within four Days after the Popb, 15, 16. 
Award, and if in ten Days after the Releaſes ſo made the Party diſ- | 


Sherry and 
like the Award, upon Payment of Ten Shillings, the Award ſhall be Richardſon. 


- diſcharged, here the Award is good; and the Proviſo to make void the: Rol. Repo 


Award after ſuch Releaſes, is altogether void and repugnant ; for if the \ wel and 
Obligation be once forfeited by Non-performance of the Award, it can Saunders. 
never be diſcharged by the Award itſelf ; but if the Arbitrators award 
general Releaſes within four Days after the Award; and if ten Days * 
after the Award made the Parties diſlike the Award, Cc. the Award ſhall 

be void, this Award is not good, becauſe not final and deciſive ; for the 

Parties may diſlike the Award within the four Days. FE 


If the Arbitrators award that A. ſhall beg B.'s Pardon in ſuch Man- 1 Fak. RY 
ner and ſuch Place as B. ſhall appoint, as to this 


Part the Award is Glozer and 


void; for the Arbitrators ought to have made a final Determination of Barrie. 


the Matter themſelves, and not to have left the Manner and Place of Ede Sid. 


begging Pardon, which in this Kind of Satisfaction makes the moſt con- Lo j 4 
Gderable Part to the Judgment of B. ER — = of the 
Y | Parties ſhall 


make his Acknowledgment before the Mayor of C is good. 
When the Arbitrators award a Thing not ſubmitted, with a Reſervation Palm. 146. 

to themſelves of a future Power of judging of the Matter, and they award Cre. Ja. 313, 

a Thing within the Submiſſion, this is good for the Thing within the Sub- 554 

miſſion; for as to that it is final, and void for the Reſidue. | 

If they arbitrate that all Controverſies ſhall ceaſe, except that con- Cre. Fac.2 77, 


cerning one Bond, this is final; for as to the Bond they arbitrate that 49% 
it ſhall continue in Force. 


@) The 


Arbitrament and Award. 


- 


(F) The Conſtruction and Effect of the Award, 
and therein of the Perfozmance thereof. 


2 Brownl. N Award, as has been ſaid, is to receive a liberal Conſtruction, 
3 * and to be governed by the Intent of the Arbitrators, Where no 
1 Galt. 69. Inconvenience will enſue ; therefore if the Arbitrators award a Thing to 
be done, without ſaying within what Time, the Party ſhall have reaton- 
able Time; becauſe they muſt intend all Things neceflary to the doing 
the Thing they award. 2 „ 

113 If the Award be to pay Money to J. S. if he dies, the Money ſpal 
LOG _—— paid to his Executors. A Submiſſion of all Actions, and an Award 
Cro. Fac. 277. of a Releaſe of all Actions, except a Bond, this is an Award that the 
Yelv. 203. Bond ſhall ſtand. _ - | 5 


2 Vent 249. 


Cro. Fac. 423. An Award that one ſhall enjoy ſuch a Houſe and pay the Rent, or 


1 N Abr. elſe the Award for enjoying the Houſe to be void, is a good Award; 
25% like for the Award is abſolute, unleſs upon his own Fault; and the Thing is 
gs - reſerved to the future Judgment of the Arbitrators. „ 

3 BH. 111, If a Battery is ſubmitted, and the Award is, That one ſhall releaſe, 


117. and the other pay him 101. the Releaſe muſt only be underſtood of 
21 H. 3. 28. the Battery, and muſt be firſt performed before the 107. ſhall be paid. 
Afoor 3. If an Award be that one ſhall make a Leaſe to the other, rendring 
Coo. Elis aii. Rent, the Leaſe is made, but the Rent not paid, the Obligation is not 
«Ont. Cro. forfeited; for the Award did not reach to the Payment of the Rent, 
OW which muſt be recovered by Diſtreſs or Action of Debt; but if the 
- Award had been that he ſhould pay the Rents at ſuch ſer Times, the 


Obligation would have been forfeited if they had not been paid ; and in 
ſuch Caſe it is a Sum in Groſs, and payable without Demand ; for the 
Party mvſt offer it to ſave his Obligation. f 


— 98 Co. 98. Ir is an eſtabliſhed Rule, that an Award may be good in Part, though 


1 Hand. 32. void as to other Parts of it; and that the Party is obliged to perform 


og Ke). that which is well awarded and excuſed, as to that only which is void; 
1 Rol. Abr. but if an Award is good as to one Party, and void as to what is awarded 
5 3 the other Party, the Award is void in the whole. 

1e. 58. 


1 Leon. ) 2. 1 Rel. Abr. 244. Hob. 218. 2 Lev. 3. 3 Lev. 413. Cro. Eliz. 758. 


36 H. 6. 12. If the Arhitrators award one Thing on the one Part, and the Time 


H. 6. 40. expires before they award any Thing on the other Part, this is altoge- 


ther void, and contrary to their Authority; becauſe it doth not finally 
determine the 'Things contained in the Submiſſion equally on both Parts. 
3 3 If it be provided by the (a) Submiſſion that the Award ſhould be noti- 
. fied or delivered to the Parties in Writing, it is no Award till notified 
1H. 3. 5. or delivered; becauſe it is not according to the Power in the Submil- 


1 Vert. 193. ſion. | 
(a) But if | 


there be no ſuch Proviſion, the Parties muſt take Notice of it at their Peril and if they do not | 


the Act awarded, it is a Forfeiture of their Obligation. 8 E. 4. 18, 21. 1 H. 7. 5, Hob. 51. 8 Cs 
92. b. vide Keilw. 17 5. cont. Es 3 | | | 


Dyer 218, If ſeveral Perſons of the one Part, and ſeveral of the other Part, 
ſubmit themſelves to Arbitrament, provided the Arbitrator deliver 

the Award to the Parties, or one of them, he is not obliged to deliver 

the Award to one of each Party; but it is ſufficient to deliver it to any 


— 


of the ſaid Parties. 


2 | | | | | But 
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another, yet it may be performed Part at one Time and Part at an- 


Arbitrament and Award. 449 


—̃ —ü— 


But if two on the one Part, and one of the other ſubmit to an 5 „ 103- 
Award, ita quod Arbitrium fiat & deliberetur utrique partium predit?, the e 642. 
Delivery of the Award to one on the one Part, and to the other of the $4 apts 
other Part, is not ſufficient; for each Party is each intire Party; for each, Cre. Hlis.88 5, 
by Non-pertormance, incurs the Penalty, and each provides in order to 
his Performance, that it ſhould be made known to him, if the Submitz 
ſion be by two, fo that it be delivered to either Party, that is to be un- 
derſtood to both ; and a Delivery to one only is not good. 1 

If two Men ſubmit to an Award, ſo that it be paratum 


1 


deliberare Pare Hard. 499. 


tibus ſuch a Day, it need not be averred that it is paratum deliberare, Ec. Cro. Car. 54 te 


at a Day, for the Publication of the Award itſelf is ſufficient. | 5 
If the Submiſſion be general, that the Award ſhall be delivered before Dyer 218. 
ſuch a Day, it may as well be delivered by Word as by Deed ; and 3 P. 75 
therefore non deliberavit in ſcriptis, in ſuch Caſe, no good Plae. 
Debt upon an Award by Word only, is within the Statute of 21 Fac. 1. 2 Keb. 462; 

cap. 16. of Limitations, and muſt be ſued within fix Years, otherwiſe it 
is of an Award by Specialty. 1 > | 

If there be an Obligation to ſtand to an Award, each ought to per- 21 E 4. 48.8, 
form it on his own Part, at the Peril of his Obligation. „„ 


| | | CR : | Money b 
awarded one of the Parties, and that they both ſhall give mutual Releaſes, if he who is to 8 
the Money refuſes it, yet upon a Tender and Refuſal, he is as much obliged to fign a Relcaſe, as 
if he actually received it. 1 Salk. 75. | 7 | . 


If Money be awarded and not paid, the Party may either have his 4 H. 6. 1. 4. 
firſt Action or Action of Debt; for if there be Payment, the firſt Wrong 25. 
was determined; but otherwiſe he cannot plead the Award as a Deter- | * ox 
mination and Bar of the Wrong; for ſince the Award of Arbitrators 266. 
doth not bind any Man's Property, as Judgments at Law do, it is fit Vide 1 Salk, 
the Party when he pleads it in Bar, ſhould ſhew an Execution at the 99 76. 
Time appointed. | . = raw aa? 
As to the Performance of the Award, if there be no Time limited, it og 


2 | g at 20 B. 4. 8. 
is to be performed in a convenient Time. Whas the 
De, | "4 | Party ſhall 
be excuſed by the Ad of GOD, vide 21 E. 4. 70. Where the Thing awarded to be done, 8 
impoſſivle by the Act of a Stranger, vide 2 Bod. 27, 28. . 


Though an Award cannot be made Part at one Time and Part at 3 E. 4. 10. 


other ; for the Nature of th 
rent Times and Places. | 


An Award for one Party to deliver a Releaſe or Bond to the other, if -- 


that one Party delivers it to A. who delivers it to B. who tenders it to 1g, PP 
the other Party, who refuſes, this is a good Performance of the Award, In Debt on 


| Gs an Obliza- / 
tion for performing an Award, by which Award the Parties were to give mutual Releaſes, the DE 
fendant pleaded that he made a Releaſe to the Plaintiff, and delivered ir to F. S. for his Uſe ; and 
this was held a good Performance of the Award; for the Defendant could nor plead non eft ſaftum, 
neither could he countermand it; and as the Arbitrators had not appointed any Place where the 


Releaſes ſhould be delivered, if the Plaintiff ſhould abſent himſelf it would be very inconvenient, 
Cro. Elix. 54. 5 | | | 


e Thing may require Performance at diffe- 


If the Submiſſion be of a Chancery Suit, and the Arbitrators award 1 Rol. Rep, 
that the Suit ſhall ſtay, and that one be quit againſt the other for all 75 _ 

Matters in the Bill, it is ſufficient Performance to ſay that the other $ Bulk 97 
ſtetit quietus; and though he did not procure an aun Diſcharge; but "I; Fac. 3405 
where one by Deed is obliged to acquit another of ſuch a Debt, or ſuch a | 


2 Suit, it is not ſufficient to ſave him harmleſs, but he muſt procure an 


actual Diſcharge ; but the Award here being quod ſtaret quietus, means 
ao more than that the Party ſhould be acquitted by Force of the Award 
elf, and not that another Diſcharge ſhould be procured ; and in this 


Q q Caſe 


— — 


his Knowledge, it is no Breach. Cro. Fac. 525. 


Note; TR. | 
ons 

rence be. Action of Debt after the Day, and ſo a double Satisfaction for the ſam: 
tween an Ac- Thing. | be | | | | 


150 © Arvitrament and Award. 


Caſe, if a new Bill be exhibited, yet that is no Diſturbance to forfeit, 


without Proceſs iſſuing out as the Subpzra, for till Proceſs the Party is 


not actually moleſted. Tag? 

| But if a Man ſubmits a Rent-charge to Arbitration, and the Arbitra. 
81 tor award quod Staret quietus of the Rent, he who hath the Rent ought to 
is quod Staret releaſe the ſame to the other, in Performance of this Award, for to be 


acquietus from quit of the Rent ſuppoſes the Demand not in Being. 


an Informa- 


tion, this is not good unleſs it be actually releaſed, becauſe the King may proſecute it. 2 Bulſt. 96. 


hs Fac. 525, An Award that the Plaintiff ſhall not proſecute or proceed in a Suit 
If an Award the ſame Term, the Entry of a Continuance is no Breach of this Award, 


be not _ for otherwiſe the Party can never afterwards go on in the Action. 
continue the ET | | | 
Suit, if the Party continue it by Attorney, this is a Breach ; but if the Attorney continue it without 


3 Bf. 65 An Award is made to infeoff J. S. F. S. comes and deſires the Party 


to infeoff 7. M. and him to the Uſe of himſelf, this is a good Perfor. 
mance of the Award, for though the Conſtruction of the Senſe of the 
Award is to be taken on the expreſs Words, yet what is a Performance 
of the Award is to be taken according to the Intent of the Arbitra- 
tors. 9 0 2 KY 


Moor 3. N. 9. A Man cannot plead Generally the Award performed, but he ought to 


ſet forth the Award, and therein how he hath Performed it. 


< (C) Ok the Pleadings in Awards. 
_ E. 3. z. J the Arbitrators award Money to be paid at a Day to come, this 18! 
1 Rol. Abr. 1 good Plea in Bar in an Action of Treſpaſs before the Day, becauſe it 


267. is debitum in Præ ſenti, though ſolvendum in futuro; and if he might hart 
an Action of Treſpaſs before the Day, and recover, he may have an 


cord with Sa- FD kg, 99 8 | 55 | 

tisfaction and an Award; for in an Accord a Man muſt plead preſent Satisfaction, and it is no Plet 
in Bar to plead an Accord with Satisfaction at a Day to come; for in all Perſonal Injuries the Liv 
gives Damages as an Equivalent ; and when the Party accepts of an Equivalent, there is no Injur] 


or Cauſe of Complaintz and therefore a preſent Satisfaction is a good Plea; but where the Wrong: 
doer promiſes a future Satisfaction, the Injury continues till Satisfaction is made, and conſequent!) 


there is a Cauſe of Complaint in Being, and if the Treſpaſs were now barred by this Plea he ct 


have no Remedy for the future Satisfaction, for that ſuppoſes the Injury ſtill ro have Continuance; 


but where Perſons ſubmit to Arbitration, the Arbitrators are Judges of the Injury; and if they * 
ward Money payable at a Day to come, that is a good Award, and may be a good Plea in Bar to an 


Action of Treſpaſs brought in the mean Time, becauſe this thereby becomes the immediate Debt at 


tainable by Law. 5 E. 4. 7. Ploud. 5. b. 


Fin Abr. It was formerly held, That in an Award of a Releaſe, a Horſe, a Quatt 
: Salk. 16. of Wine to enter into an Obligation, or any other collateral Marter in 


Satisfaction, Without Performance, was no good Plea in Bar; for were i 
a good Plea in Bar, he could have no Remedy afterwards to compel the 
1 w do the Thing awarded, for by the Bar the Treſpaſs would be 
nullified. | | | | 

Carth. 378. Bur it has been ſince held, in an Action on the Caſe upon a Specil 


between Promiſe made by the Defendant, to deliver a Parcel of Hops to it 
Freeman and | | 


Bernard adjudged, Trin. 9 W. z. 1 Salk. 69. S. C. and the Difference there taken, that by award!: 
a Collateral Thing to be done a new Duty is raiſed, and the Old diſcharged, and then it may be 
pleaded in Bar, though not executed; ſecus if a Releaſe only be awarded, which created uo ne- 
Duty. Vide Carth. 188. | PG is : 

| I Plaintif 
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E Arbitrament and Award. 151 


EZ Plaintiff on ſuch a Day and Place, on a certain Price agreed on, &. to 

= which the Defendant pleaded in Bar, that after the Promiſe made, both 

he and the Plaintiff referred all Matters, and that the Arbitrators awarded 

that the Defendant ſhould releaſe the Plaintiff, and that he ſhould releaſe 

the Defendant of all Actions and Demands whatſoever ; and alledged, 

that from the Time of the Award hitherto, he was always ready, and 
yet is, to releaſe the Plaintiff according to the Award, Sc. And upon 
Hemurter to this Plea after ſeveral Debates, it was adjudged that rhis 
Award was no Bar to the Action, becauſe nothing was awarded but only 

mutual Releaſes from each other, ſo that the Award it ſelf is no Bar, 

but the 'Thing awarded, when executed, would be a Bar; and a Diffe- 

rence was taken where any 'Thing is awarded in Satisfaction, there the 

Award it ſelf is a Bar before it is performed ; but where nothing is award- 

ed 'but Releaſes on both Sides, there when the Award is executed the 

Releaſe will likewiſe be a Bar: And the Court held, that the Defendant 

may bring his Action againſt the Plaintiff for not releaſing according to 

the Award, and therein ought to recover all his Damages and Coſts loſt in 
the Action againſt him. 5 
Ihe above Caſes muſt be underſtood where the Action was brought Xeite. 121, 
before the Time for performing the Award was expired; for if an Award 1 Kel. Abr. 
be to pay Money at a Day to come, and the Money be not paid at the — 
Pay, and afterwards an Action of Treſpaſs be brought, this is no good jj, 4 
EZ Plea in Bar, for no Man can plead this in Bar without ſhewing he has Raym. 450. 
paid the Money; for it is againſt Natural Juſtice ro make one Default 1 Salk. 69. 
and Wrong an Excuſe for another; but if the Party Tender it at the | 
EZ Day, and the other refuſe it, then it is a good Plea in Bar, it being his 

= own Fault, and he hath ſtill a Remedy for the Money. 
| If in an Action of Debt upon an Award, the Plaintiff declares that | 
the Arbitrators did make an Award that the Defendant ſhould pay unto Th," 
the Plaintiff 10 J. this is a good Declaration, though nothing is ſhewn to Plaintif may | 
have been awarded on the other Side; for 'tis-ſufficient for the Plaintiff to declare that 
ſet forth that Part of the Award which intitles him to his Action; and if er 94a 0 - 
the Defendant will impeach the Award for any Thing, he muſt ſhew it 4. 7 
EZ Specially on his own Part. T | 


Rep. 312. | 
Vide 1 Mod. 36. 1 Sid. 161. 8. P. 


I.! an Action of Debt upon a Bond conditioned for the Performance of 1 Sand. 326. 
an Award, the Defendant pleaded that the Arbitrators did make an A- Lea and 
ward that the Defendant ſhould pay to the Plaintiff 3100 J. and ſhould Le but 


give to the Plaintiff a General Releaſe, and pleaded that he had paid the e 
Mäoney and given a Releaſe accordingly; but did not ſhew what on the give Judg- 
a Part of the Plaintiff was awarded to be done, and the Plaintiff replied ment for the 
vwithout ſhewing the other Part of the Award in his Replication, and took e e 


iſſue that the Defendant had not paid the Money; and the Defendant the Plaintiff 
put in an inſufficient Rejoinder, upon which the Plaintiff demurred; and to Diſcon- 
dier Cur, the Plaintiff cannot have Judgment, becauſe the Award as ſer tinue, be- 
forth and agreed in Pleading is void; but if the Plaintiff would have aufe they 


Ws ; rehended 

; oh helped himſelf, he ought ro have ſhewn the other Part of the Award be- e 

fore he had taken Iſſue. | 5 a Trick in 
5 the Plead- 


WT ing, for which the Chief Juſtice reprehended Sanders, who excuſed kimſelf by Reaſon of the Seve- 
E 5 rity of the Award. 2 Keb. 558. S. C. Gs 


If in Debt upon an Obligation conditioned for the Performance of an el. 152. 
= Award, the Defendant pleads mullum fecerunt Arbitrium ; and the Plaintiff Cre. Fac. 229. 
eplies, and ſhews the Award, he muſt alſo ſhew the Breach, without 3 $9"* 127: 
which he hath no Cauſe of Action, for the Obligation is guided by the vide Syleg2g. 
Condition, and though the Defendant can make no Anſwer to the Breach, crete 

| | | ald that the 
Plaintiff can aſſign only one Breach, 


yet 
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= Arvitrament and Award. 


yet it ought to appear to the Court that the Plaintiff hath Cauſe of 
Action. 8 

1 Sid. 290. But if in Debt upon Bond to perform an Award, and Oyer of the Con. 

(a) So if the dition, the Defendant pleads non ſubmiſit, the Plaintiff (a). need not af. | 
eee ſign a Breach, for the Defendant puts the whole Streſs of his Cauſe up. 
"ay Nero a Matter antecedent to the alledging a Breach; for if there be no Sub. 
1 Brownl. go. miſſion there could be no Award, and conſequently no Breach of it. 

Yelv. 79. If in Debt upon an Obligation conditioned for the Peformance of an 
1 Leon. 304. Award, the Defendant ſhews that the Arhitrators did make an Award, 
Owen 153. that the Defendant before ſuch a Day ſhould pay to the Plaintiff 100 J. or © 
< dg ; otherwiſe ſhould procure one A. being a Stranger, to. be bound to the 
166 2 4. Plaintiff for the Payment of 12 J. per Aunuim to the Plaintiff for his Life; 
gainſt two, and the Defendant pleads that he hath performed the ſaid Award, and | © 
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who held the Plaintiff replies, that the Defendant hath not paid the ſaid 100 


3 without ſaying, nor hath procured A. Ec. yet this is a good Replication, 

ſhould have for the Award as to that Part is merely void, and therefore the Plaintiff | 
thewn the (b) need not take Notice thereof. | 1 : 
whole A- | CES | | s £ 
ward, and therenpon the Law would have adjudged one Part void and not to be done. 1 Leon. 140, { 
S. C. (6b) So if the Award be, that the Defendant, together with a Stranger, ſhall enter into a Bond, © © ©f 
in the Aſſignment of a Breach the Plaintiff muſt not ſay that the Defendant and Stranger did nt ® . 1, 
enter into a Bond, for though both did not, yet the Defendant alone might enter into Bond. Goh, | © 


2 Br aun. 13). In an Action of Debt upon an Award, it is not (c) neceſſary for the | tl 
(e) But where plaintiff in his Declaration to lay Time or Place where the Award ot m 


Award is a | R & ff : h RR 
ended Th. Submiſſion were made; but if the Defendant denies either, the Plaintiff | = 
Bar of a may reply, that the Award or Submiſſion was made at ſuch a Place. P. 
Treſpais, a ö . 55 „ f . | . I W. 
Place muſt be laid where the Submiſſion was made. Cro. Elix. 66. the Plaintiff need not ſet forth tte gn 
Profert thereof in Curia, becauſe it is no Deed. Style 459. | | | F- 

Cro. Fac. 5771. If there be a Submiſſion to the Award of J. S. ſo that the ſaid Award 4 
chung made under his Hand and Seal at or before the 5th Day of September follow Þ 
Chief, who ing, ready to be delivered at the Shop of 7. N. in the Exchange, Lond, ſÞ 
held the and in an Action of Debt upon an Award made thereupon, the Plaintif ! 
Publication declares that the ſaid J. S. under his Hand and Seal the 4th Day of Sy, tw. 
there, and following, apud Caſtrum Eborum, did make an Award ad tunc & ibidem jp 1 ria: 
Allegation 7 4 ; : | ir 
that it was 747 to be delivered at the Shop of the ſaid F. N. in the Exchange, Landi, if 
ready to be this is no good Declaration, for the Parties are not bound to take Cog- i ane 
W 62 nizance of the Delivery elſewhere than at the Place appointed. mo 
the laid Shop 5 X the 
in London, was well enough, but it was adjourned. 2 Rol. Rep. 193. S. C. adjourned, 3 Mod. 241 u: 
S. C. eited as if adjudged. Vide 2 Lev. 68. e 85 | FO 1 TM 
I Sid. 370. If in Debt upon an Obligation conditioned for the Performance of u Dee 
| Award, ſo as, Oc. the Defendant pleads no Award made, and the Plan- 
tiff replies, that ante exhibitionem billæ, ſcilicet the 24th of June (which! J 


was a Day within the Submiſſion) the Arbitrators made an Award, &. 
and the Defendant demurs Generally, the Plaintiff ſhall have Judgment, 
for though the Plaintiff ought to have replied, that the Arbitrators made 
their Award before the Day limited to them; yet this is Form on)). 

| and helped by a general Demurrer. | 
3 Med. 3350, If in Debt upon a Bond conditioned for the Performance of an Award, 
Bur for this ſo as it be made, Ec. and ready to be delivered to the Parties, or to 
17 e ſuch of them who ſhall deſire the ſame; the Defendant pleads 2lllin 
2% fecerunt Arbitrium, and the Plaintiff replies and ſets forth the Award, and 
ſhews a Breach, but doth not ſay that it was ready to be delivered ti 

the Defendant, yet this is a good Replication; for when the Award i 
made it is ready to be delivered to the Parties, or to ſuch of them who 
deſire it, ſo that it muſt be deſired; and if denied, the Party may plead “ 
that Matter ſpecially. | | 3 FS 
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and this in its Original is a verbal Contract. 


c ; : { | 

| ore an Ac» b 00 

5 | 5 | tion of Debt "it 

will not lic againſt the Adminiſtrator whoſe Inteſtate was Party to ſuch an Award. Cro. Elix. 609» Ml 11 

If in Debt on a Bond for Performance of an Award, the Defendant 1 Salk. 72. Wi 

= pleads no Award, and the Plaintiff ſets forth an Award with a Profert in Foreland and o Wo 

1 5 | | '  Maryeold, ad- {3.1 
Cur', and the Defendant craves Oyer, and then Demurs for Variance be- MY 
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Arbitrament and Award. 153 5 
nf in Debt upon an Obligation : 


conditioned for the Performance of an 2 Vel. 243. 
Award in Writing, or by Word of Mouth, the Defendant pleads no 5 — 
Award made, and the Plaintiff replies, that at the Time of the Bond and 7 
Award he had an Action againſt the Defendant for ſcandalous Words, 

and that the Arbitrator cre teuns did declare and publiſh his Award in 

Manner following, ©iz. That the Defendant ſhould pay to the Plaintiff 

12 Guineas, and alf fuch Money as he had expended circa profecutionem 

placitat* Præd' &c. this is a good Award, and well ſet forth; although the | 
Award doth not mention any Suit before; for he that ſets forth a Parol 1 
Award is not (a) tied to the very Words, but it is ſufficient to ſhew the (4) But if | 8 = 
Effect and Subſtance of what was awarded by Word of Month. the Award IE | 1 


| ; | had been in 1 f 
vriting in ſuch Form of Expreſſion, it had not been good. 2 Vent. 24:. agreed per Curiam. 


| | * 3 
A Man cannot plead generally the Award performed, but he (5) ought A, 3. 5 9. 4 
to ſet forth the Award and ſhew how he hath performed it. f ? 


(b) But if | N 
to pay the Rent mentioned in ſuch an Indenture, the Defendant in pleading Performance need not | =_ 
ſer forth the Indenture, but refer generally to it. 1 Vere. $5. Bur if it be to be paid in ſueh Manner EY 
and at ſuch Times as is expreſs'd in the Indenture, then it muſt be ſer forth at la 


rge. 1 Vent: $5. So 1 
if an Award be to pay Money given by Will. 1 Vent. 8. = 


In pleading a Countermand to a gubmiſſion to Arbitration, it need not 8 Co. 8 2: J 
be alledged that the Party gave Notice to the Arbitrators, for without | 
that it is no Countermand, and therefore if no Notice be given, Iſſue . : 
may be joined upon the Point god non re vocavit. „ | | | Wl 
If the Submiſhon be by Word, though the Award be by Deed, the ES | 1 
Party may (c) wage his Law; for though a Deed cannot be qiſſolved G Thr 25. it 
without Deed, yet a verbal Contract may be diſſolved by Word only, (JAndehere- 


tween the Award ſet out in the Replication and the Oyer, and the Va. Bed. 

riances appear material, the Defendant muſt have Judgment; otherwiſe 

if the Variance had been as to thoſe Parts in which the Award was void; 

and though in Debt on an Award the Plaintiff (4) need not fer forth a 5 
more than makes for him, yet it is otherwiſe in Debt on a Bond, for there 1 Sd. 10 1. 

the Plaintiff muſt reply the whole Award; and if ſuch Replication be Vide Lit, Ry 

without a Profert, che Defendant (e) may reply u tiel agard. 95 


9; | 
1 3 3 | (e) Vide Style 
non it 1s * than the Plaintiff need not ſet forth a Profert thereof in Curia, becauſe it is no 


ä — 
N ER Toon 
. _ 2 

—— — _—_ 


If an Award be made, that certain Buildings erected on a Wharf, 1 Salk. 16. 
which were a Nuſance to the Plaintiff, ſhould be pulled down within Irnitt and 
thirty-eight Days from the Date of the Award, Cc. and upon ul apard Brea me. 

pleaded the Plaintiff ſets forth an Award, but without Date; yet this 


| is well enough, for the Date ſhall be computed from the making the 
Award, as a Deed takes its Date from the Del 
dated on another Day. 


very, though actually 


* Aſſault 
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Allault and Batterv. 


(A) What wall be taid to be an Aſſault; 
(B) What ſhall be ſaid to be a Battery. 


(C) Jn what Caſes they may be juſtified, and therein | _ 
the Manner of ſetting fozth ſuch Jullification, | 
(D) Jn what Manner they are to be puniſhed, i 
(A) What ſhall be ſaid to be an Aſſault, | © 
"Palin & 6. N Aſſault is an Attempt or Offer with Force and Violence to do , 5 « 
6 Mod. 173. a corporal Hurt to another, as by ſtriking at him with or with. 
2 Rol. Abr. out a Weapon, of Preſenting a Gun at him at ſuch a Diſtance E 
SE 256, to which the Gun will carry, or pointing a Pitch-fork at hin!) 2 
3 How. 5. ſtanding within the Reach of it, or by holding up one's Fiſt at him, 1 — 
C. 133. by drawing a Sword and waiving it in a menacing Manner. _ 1 C 


1 Med. 3. But if A. lays his Hand on his Sword, and ſays, that if it were uw I 
Aſfſize Time I would not take ſuch Language from you, this is no Aſſaul, Þ la 
for it is plain he did not deſign to do him any Corporal Hurt at that Tim; þÞ © 


and a Man's Intention muſt operate with his Act in conſtituting u Sr 
Aſſault. ; ; it 


1 Hawk, P. It ſeems agreed, that at this Day no Words whatſoever, be they nei! 
C.134 fo provoking, can amount to an Aſſault, notwithſtanding the many ar 
tient Opinions to the contrary. | 


Falk. 384, Every Battery includes an Aſſault, therefore if the Defendant be foun 
7. P. guilty of the Battery it is ſufficient. 115 54711 51 


5 


(8) What ſhall be ta to be a Battery. 


6 Mad. 149, NY Injury whatſoever, be it never ſo ſmall, being actually done i 
172. * \ the Perſon of a Man, in an angry or revengeful, or rude or inſole"! 
1 Mod. 3; Manner, as by ſpitting in his Face, or any way touching him in Ange 


5 3 or violently juſtling him out of the Way, are Batteries in the Eye dl 


rr the Law. | | oo” 5 
. But to lay one's Hands gently on another whom an Officer has a War 
546. rant to arreſt, and to tell the Officer that this is the Man he wants, is 1 
1 Hawk, P. 4 Battery. | | OG | 

C. 134. So if two by Conſent play at Cudgels, and one happens to hurt the 


Datt. cap. 22. other, as their Intent was lawful and commendable, in promoting CY 


Bro. Coron. antes 
29, nage and Activity, it does not ſeem to amount to Battery. 
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Atſĩlault and Batterv. 155 


So if one Soldier hurts another by diſcharging a Gun in Exerciſe, this Hol. 134 
cannot amount to a Battery, though if it be done without ſufficient 11 5 
Caution he is liable to an Action at the Suit of the Party injured. f 


4 


(C) In what Caſes they may be juſtified, and 
therein of the Manner of ſetting fozth ſuch 
_ Juſtification, N 


IF an Officer, having a Warrant againſt one wlio will not ſuffer himſelf r Haut. 


to be arreſted, beat or wound him in the Attempt to take him, he P. C. 130. 
may juſtify it. So if a Parent in a reaſonable Manner chaſtiſe his Child, vor Ho 
or a Maſter his Servant, being actually in his Service at the Time, or a pere cited. 
Schoolmaſter his Scholar, or a Gaoler his Priſoner, or even a Husband 
his Wife; or it one confine a Friend who is mad, and bind and beat him, 

Oc. in ſuch Manner as is proper in his Circumſtances, or if a Man force a 
Sword from one who offers to kill another, of if a Man gently lay his 
Hands on another, and thereby ſtay him from inciting a Dog againſt a 
third Perſon ; if I beat one (without wounding him, or throwing at him 
a dangerous Weapon) who wrongfully endeavours with Violence ro diſ- 


poſſeſs me of my Land or Goods, or the Goods of another delivered to 


me to be kept for him, and will not deſiſt upon my laying my Hands 

gently on him and diſturbing him; or if a Man beat, wound or maim 

one who makes an Aſſault upon his Perſon, or that of his Wife, Parent, 

Child, or Maſter; or if a Man fight with, or beat one who attempts to 

kill any Stranger; in theſe Caſes it ſeems the Party may juſtify the Aſ- 

ſault and Battery. 1 * Lon 
And on an Indictment the Party may plead Not guilty, and give the 6 Mod. 172. 


Special Matter in Evidence; but in an Action on the Caſe he mult plead 


it Specially. „ 

In an Action of Battery the Defendant pleads that he was Maſter of a 5 
Ship, and that the Plaintiff being Nis Carpenter and Servant in the Ship, XI. 548. 
neglected his Duty, and gave him ſaucy Language, and that therefore 2 1 Vent. 70. 
derate caſtigavit ; Plaintiff 7 non moderate caſtigavit, and Iſſue joined, S. C. Aulrey 
and Verdict for the Plaintiff; and in Arreſt of Judgment it was inſiſted, 2 { 0 
that moderate caſtigavit was not a pertinent Negative, the proper Iſſue % Head ot 
being immoderate caſtigavit; but the Court held it well enough, eſpecially Pleadings, 
after Verdi. 5 | 5 nd Yelv 89. 

| | | | | Brocunl. 205. 
Godb. 251. 2 Bulſt. 215. Hob. 221. Yelv. 157. Goldſ. 5- Cro. Eliz. 93, 268. 1 Rol. Rep. 19. Moor $46. 
2 Lutw. 14S1. Carth. 280, 491. | | 85 | OE 


In an Action of Aſſault and Battery, and Wounding, it was laid with 1 Sid. 245. 
a mutilavit & ſiniſtr' Brach fregit ita quod uſum ſiuiſtri brachii amiſit; to ms vhs 
this the Defendant pleaded de ſon Aſſault demeſne ; and on Demurrer it pe 25 
was ſhewn for Cauſe, that this being a heinous Battery, and amounting Danry and 
to a Mayhem, he ſhould have ſhewed to the Court that the Aſſault was Lug. 
with ſuch Violence, that he could not otherwiſe defend himſelf but by Vide Cro. Fac. 
maiming the Plaintiff; and the Pleading ſhould have been, that the Plain- 3 1 
tiff Maybemaſſet & vulneraſſet the Defendant Ni, Cc. but the Court 1 Tutu 9er 
held the Plea good, and that it was Matter upon Evidence, whether the 
Aſſault were proportionable to the Battery; for if it were not, the Iſſtie | 
would be for the Plaintiff, although the Flaintiff did make the firſt Aſ- 2 1»p. 316. 
ſault; for every Aſſault will not juſtify every Beating, but it muſt be: Het. T. 
ſuch a one as may draw a probable Danger and Fear upon the Perſon up- © 159: 
on whom it is made. | 
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6 Allault and Battery. 
1 Lev. 282. In Afault, Ec. the Defendant pleaded ſon Aſſault Deme ſue, and the 
1 Sid. 441. Plaintiff replied, that he was ſtanding at his Gate, and that the Defen- 
2 Keb. 597. dant being on Horſeback offered to ride over him, whereupon he molliter 
S. C. between aſſaulted the Plaintiff in Defence of himſelf, quæ eſt cadem, Oc. and on 
Fones and Demurrer to this Replication it was adjudged to be ill, becauſe he there. 
Trefilian. by had confeſſed that he had made the firſt Aſſault ; for he ſhould have 
pleaded molliter manus impoſuit to hinder the Riding over him. 
1 Sid. 175, In Treſpaſs for Aſſault and Battery, the Defendant juſtifies by a Mo. 
1 liter #mpoſuit manus for due Correction of the Defendant as his Servant, 
„„ pleads over, that fince that Time the Plaintiff exoneravit & relaxavit 
(withour ſaying per ſcriptum) to the Defendant the faid Matter; to 
this Plea it was demurred for Doublenefs Specially ; and the Opinion 


_— — 


of the Court was, that it was Double; for though the Releaſe be not 


ſufficiently pleaded, yet it is pleaded ſo as Iſſue might be taken upon 
it, which will make it double. | 2 Wn | 


( Jn what Manner they are to be pu- 


niſhed. 


VERY Perſon guilty of an Aſſault or Battery, is ſubje& both to an 
E te 7 Action at the Suit of the Party, wherein he ſhall render Damages, 
not to be Ec. and alſo to an Indictment at the Suit of the King, wherein he ſhall 


Ene ys be fined according to the Heinouſnefs of the Offence. mm 
cial Bail, un- | „„ : 5 
| leſs the Battery be grievous; in which Caſe the Writ may be marked for Special Bail. Carth. 278. 


An Action of Aſſault and Battery is within the Statute which gives no more Coſts than Damages 


1 Vent. 256. For the Penalty for aſſaulting of a Servant of a Knight or Burgeſs in Parliament, vid: 
the Statute 5 H. 4. cap, 6. For puniſhing thoſe who aſſault any coming to Parliament, or to the 
King's Council. 11 H. 6. cap. 11. Concerning an Aſſault on a Privy Counſellor in the Execution of 


his Office. 9 Ann. cap. 11. For which vide Tit. Felny. For 8 or challenging to fight for Money 
won at Play. 9 Ann. cap. 14. and Tit. Gaming. For the Offence of aſſaulting in a Church or Church: 
yard, ſee 3 & 6 E. 6. cap. 4. And that Church- wardens who whip Boys for playing in the Church, 


or put off the Hats of thoſe who fit there with them on, or who gently lay their Hands on an Er 
communicated Perſon to turn him our, are not within the Statute, 1 Sand. 13, 14. 1 Sid. 301. bot 


Striking within the King's Palace, ſec 1 Hawk: P. C. 57. 
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Allignment. 


N Aiument is the Transferring and Setting over to anothe? 
ſome Right, Title or Intereſt in Things, in which a third Per- 
ſon, not a Party to the Aſſignment, has a Concern and Intereſt. 
1. How far the Privity of Contract is deſtroyed by the Aſſign- 

ment, and what Remedies the Parties may have againſt each other, is 

ſet down under the Head of Covenants; and therefore I ſhall here only 
conſider 


Fe” 


(A) What Things are aſſignable. 

A Poſſibility, Right of Entry, or Thing in Action, or Cauſe of Suit, Co. Lit. 214. 
or Title for a Condition broken, cannot be granted or aſſigned over by 1 Rel. Abr. 
Law; for if this were permitted it would promote Maintenance, and * 36 
prove prejudicial to ſuch as, being able to contend with thoſe with whom“ £2428 
the Original Contract was, migtit find themſelves depreſſed by a Power- 
ful Adverſary. | „„ „% re I | I 

But though a Bond being a Choſe in Action, cannot be aſſigned over 8 
ſo as to enable the Aſſignee to ſue in his (a) own Name, yet he has by (a) And by 
the Aſſignment ſuch a Title to the Paper and Wax, that he may keep or the modern 


Practice he 
may ſue for 


it in the Name of the Obligee, as his Attorney; but . Whether this can be done without an ex- 


preſs Authority. 


Alſo in Equity a Bond is aſſignable for a Valuable (5) Conſideration 2 Vern. 595. 
paid, and the Aſſignee alone becomes intitled to the Money, fo that if G) There 
the Obligor after (c) Notice of the Aſſignment pays the Money to the eee 
Obligee, he will be compelled to pay it over again. tion paid. 

| | PILE | | = ns, 3 Chan. Rep. 

But Payment to the Obligee withour Notice of the Aſſignment, is as 


90. (c) 2 Vern. 540. 
1 Chan. Ca. 232. 


An Aſſignee muſt take it ſubject to the ſame Equity that it was in the 2 Vern. 428, 
Hands of the Obligee, as if on a Marriage Treaty the intended Husband 522 0 
enters into a Marriage-Brokage Bond, which is afterwards aſſigned to to Fam I 
Creditors, yet it ſtill remains liable to the fame Equity, and is not to be vide Title 
carried into Execution againſt the Obligor. . Notice. 

If the Adminiſtrator of a Conuzee of a Statute extends the Lands, and 3 Lev. 312. 
a Liberate is returned, and before Entry or Recovery of the Poſſeſſion the Stephens and 
Adminiſtrator aſſigns his Intereſt, the Aſſignment is void, for by the Li- Hanbam. 
berate he has accepted the Poſſeſſion, and is eſtopped to ſay the contrary, 1 4. 


| | a , Show. 290. 
and then by ſuffering the Owner of the Lands to continue in Poſſeſſion, 2 Falk. 25 


this turns his Poſſeſſion into a Right, which is not aſſignable before the S. C. 


Tolleſon be regained by Ejectment or Re-entry, or ſome other lawful | 
ok ” — DE ME emo | 
If there be a Deviſe of a Term to A. for Life, Remainder to B. B. 10 Co. 47. 
cannot in the Life-time of A. aſſign his Intereſt, becauſe he has not a For s vide 


12 f Sid. 188. 
bare Poſſibility, for A. may outlive the Number of Years. bd Chin: e 


2 Vern. $62, 
8 A 
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Allignment. 
(a) Truſtee A Perſonal Truſt which one Man repoſes in another, cannot be (a) af. 


2 aſ. ſigned over, however able ſuch Aſſignee may be to execute it. 

ign his 6 | | 

Trust. 4 In. 85. vide Head of Truſt; nor a Guardian. Vaugh. 180. Whether a Pawnbroker, by rea- 
ſon of the Special Property he has in the Pledge, can aſſigu it, Q. & vide 1 Bulſt. 31. Ocven 124. 


| 158 


—— 


Vide the ſe- Several Things are aſſignable by Acts of Parliament, which ſeem not 

veral Heads. aſſignable in their own Nature; as Promiſſory Notes by 3 & 4 Ann. c. g. 

| Bail-Bonds by the Sheriff, by 4 5 Ann. cap. 16. a Judge's Certificate 
for taking and proſecuting a Felon to Conviction, by 10 & 11 V. z. cap, 
23. a Bankrupt's Effects by the ſeveral Statutes of Bankruptcy. 


N (5) Afiſe is a Remedy which the Law hath appointed for 
8 the Reſtitution of a Freehold, of which the Party has been 
Derivation DES | ; 
and Signifi- diſſeiſed, and appears to have been in Nature of a Commiſſion 
cation of the =: = to put the Diſſeiſee in Poſſeſſion by Trial at one Aﬀiſes. 
Word, vide | | | | 2 
Co. Lit. 153. b. 154. b. 159. 5. It ſeems to have been of Norman Extraction, vide Cuſtomier 16. and u 
have been introduced in the Reign of H. 2. to be a more caſy and expeditious Method of recovering 
the Freehold, than was obſerved in the Writ of Entry ; hence the Writ of Entry was afterward 
called a Writ of Entry in the Nature of an Aſſiſe. Vide Feta 214, 215. Glanvil ſays, it was Regal 
Quoddam Beneficium clementia Principis de concilio Procerum Populis indultum. Glanvil cap. ). fol. 17. 


(50 For the 


Aſſiſes are now ſeldom made uſe of, except for the Recovery of 0t- 
fices, being ſupplied by other Actions leſs perplexed, and which yield: 
more expeditious Remedy ; but as they are ſtill in Force it may be proper 
to conſider the Nature of them a little, under the following Heads: 


(A) Of the Nature of an Alliſe, and the Fozm of the 
P2oceedings on it. . 5 oh 

(B) In what Caſes an Action lies. „ 

(C) What Seiſin 1s ſufficient to maintain an Alliſe. 

(D) How the Demandant muſt ſet fozth his Title. 
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Commiſſion to the Sheriff to reſerve the Tenements with the Chattels n 
found in them, and put them in Peace till a Jury had tried the Cauſe, jg; in con- 
who were by ſuch Writ authorized to be returned at the Aſſiſes by the fnio Comita- 
Sheriff; and by the Original Practice in this Aſſiſe, the Sheriff uſed to % vide Co. 
take the Tenements, together with the Chattels found on them, into his FN * 545 
cn Poſſeſſion, till the Right was tried; but becauſe this proved incon- ) R. 3. c. 16. 
venient, for that the Sheriff could not keep ſuch Poſſeſſion, and turn it X. 98. 

” to the beſt Advantage, eſpecially where ſuch an Aſſiſe was long in De- Booth 211. 
pendance, therefore the Practice altered, and the Tenant was continued 

in Poſſeſſion until Judgment; and by ſuch Writ the Jury were impower- 

ed to inquire of Damages, becauſe the Sheriff was to refeiſe the Chat- 

tels as well as the Frank- tenement; and therefore ſuch Damages being 

ceſſed by the Jury were awarded to the Tenant that recovered, as well 

as the Frank-tenement. e 5 | b 
5 The Second Sort of Aſſiſe is an Aſſiſe of Mordauceſtor, which was, E. N. B. 195. 
where the Father, Mother, Brother, Siſter, Uncle, Aunt, Nephew or = Inf. 308. 
Niece died ſeiſed of the Lands, and a Stranger abated ; then the Heir Booth 206. 


bad ſuch Writ, and to ſuch Writ was required an immediate Deſcent, 
| as from Father to Son, or from Brother to Siſter originally; and it ſeems 
| by the Statute of Glouceſter, cap. 6. it extended to Uncles and Aunts, 
| Nephews and Nieces ; becauſe Abatements had frequently happened up- 


on the Death of ſuch Relations; but the more remote Relations were 
left to purſue their Writ of Entry as at Common Law. SOL 
The firſt Proceſs in this Action is an original Writ iſſuing out of par the 


(who are called the Recognitors of the Aſſiſe). Writ vide 
= Plow. 73, 415: F. N. B. 178. Booth 210, 267. The Demandant is to find Surety to Proſeeute, and 
this he may do before the Sheriff, or in Court, if the Sheriff returns that he hath not found Pledges. 
Booth 267. | | | Ds Bs 


Aſſiſes are to be taken in the King's Bench or Common Pleas, for the E N. B. 475. 
County in which they fit, and for all others are to be arraigned in their Ho 2 
(5) proper Counties, but are to be adjourned for Difficulty into the % e 


5 : 1 Charta, c. 12. 
Common Pleas, as the Court which has Juriſdiction in all Civil Ac- Aſſiſes are 


tions. NO | | appointed to 
__ | | - De | be taken in 
Proprio Comitatu ; thereupon an Adjournment iy Banco 2 difficultatem, &c. is given; but it was 
held ro Adjournment could be made by Virtue of this AQ, unleſs the Jurors gave a Verdict; where- 
upon by Weſtm. 2. cap. 3. an Adjournment is given in Caſe of a Foreign Voucher in an Aſſiſe of Mor— 
danceſtor, within the Equity of which are all Foreign Pleas, Demurrers, and other Pleas and Pro- 


ecedings, either before or after Verdict in an Aſſiſe. 2 Inſt. 26, 423. Vide 1 Rol. Abr. 131. 


An Aſſiſe is (c) Feftinum remedium, and to be (d) arraigned on the . 
I I. , D h W . . ; bl hi h D h f Style Reg. 88. 
Pay the Writ is returnable, on whic ay the Demandant is to 


(c) It is cal- 


| | | N remedium. 

1. Becauſe the Tenant ſhall not be eſſained. 2. Shall not caſt a Protection. 3. Shall not pray in 

Aid of the King. 4. Shall not vouch any Stranger, except he he preſent, and will enter preſently. 
into Warranty; fo of Receit. 5. The Parol ſhall not Demur for the Nonage of the Plaintiff or De- 

_ fendant. 8 Co. 50. Booth 262. For the Manner of arraigning an Aſſiſe, vide 3 Mod. 273. 1 Keb. 3. 

RR Comb. 173. (4) Bur where neither the Recognitors nor Plaintiff appeared on the firſt Day, and 

the Court adjourned the Aſſiſe to the next. 1 Saſk. $2, (e) Otherwiſe he will be nonſuit. 1 075 70 
(a) 1 


__ Aﬀfile. 

= (4) Of the Nature of an Aſſiſe, and the 
Feoꝛm of the Pzoceedings on it. 

7 SSISES () are twofold. Firſt, An Aſſiſe of a Man's own Poſſeſ- E N. B. 15. 
y” „ fion, and that was called an Aſſiſe of Novel Diſſeiſin, which was a Feta Liv. 4. 


Chancery, directed to the Sheriff, commanding him to return a Jury Form of the 


(e) Count led Feſtinur: 
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(a) If there Count, and the (a) Tenant is to applar and plead (5) inſtantly, unleſ; 
be ſeveral the Court thinks proper to allow him an Imparlance, which is ſaid can. 


Defendants, not be without ſhewing good Cauſe. 


and any one | 3 ; 3 
of them do not appear the firſt Day, the Aſſiſe ſhall be taken by Default againſt them. 1 Salk. $3, 


(50 That the Defendant may pray Oyer of the Writ and Count, vide 2 Bulſt. 160. and ſhall have an 
Imparlance to a ſhort Day. Style's Reg. 88. But it muſt be on ſhewing good Caule, 1 Salk. 83, 


Broth 214 When the Plaintiff Counts, the Deferidant may plead in (c) Abate. 
(e) And ſuch ment, and (d) over in Bar, or may take the General Iſſue nul Tort nul 


Plea is not Diſſeiſin. 

peremptory, Fe KD: © hag e | . | 
though found againſt him, vide Finch of Law 385. Dyer 310. 1 Jones 413. Cro. Car. 520. (d) Muſt 
plead over in Bar at the ſame Time that he pleads in Abatement. 1 Salk. 83. | 


Booth 313, Tf the Tenant pleads a Plea, which ſhews that the Aſſiſe ſhould not be 
314+ taken, and ſuch Plea is triable by a Jury, the Recognitors of the Affiſe 
may try it, and then the Aſſiſe is ſaid tranſire in Furata', and the Aſſiſe 
and Record adjourned into the Common Pleas. | | 
Booth 214. If a flat Bar be pleaded to the Aſſiſe, and Iflue is joined thereupon, | 
the Jury never inquire of the Seiſin or Diſſeiſin, but of the Matter plead. | 
ed in Bar, and of Damages if the Plea be found againſt the Defendant. 
Vide Booth But if the Defendant pleads a colourable Plea, then they are to in- 
314, 215. quire of the Seiſin and Diſſeiſin, which is called the taking the Aſſiſe at 
and for co- Large. Io BD 
lourable | | Es . 3 | 
Pleas vide Head of Pleadings, and where the Aſſiſe may or may not be taken at Large. 10 Co. 90. Find 
of Law 416. 1 Rol. Abr. 271 to 275, FS Ton 7 | 


1 Kol. Abr. Alſo if an Infant pleads a flat Bar, and the Bar is found againſt him, 
wo yet the Aſſiſe ſhall be taken at Large, becauſe the Law not allowing the 
Parol to demur in this Action, which was feftinum remedium, the Seiji 
and Diſſeiſin was inquired of, that the Infant's whole Title might appear 

| before the Court. FRY TS: „„ | T1. 
Vide Booth By Weſtm. 2. cap. 25. a Certificate of Aſſiſe is given, which is a Wii 
215, 287. for the Party grieved, by a Verdict or Judgment given againſt him in 
2755 : an Aſſiſe, when he had ſomething to plead, as a Record or Releaſe, 
wähich could not have been pleaded by his Baily; or when the Aſſiſe wa 
taken againſt himſelf by Default, to have the Deed tried, and the Re 
cord brought in before the Juſtices, and the former Jury ſummoned to 
appear before them at a certain Day and Place, for a further Exami- 

nation and Trial of the Matter. N e 


9 * 


(5) In What Caſes an Alliſe lies. 
> Inf 11 N Aſſiſe lies for any Thing a Præcipe quod reddat may be brough 
8 Co. 47. b. for at Common Law, therefore it lies for an (e) Office. 


e) An Aſ- | | 
file lies for the Office of Regiſter of the Admiralty ; for though their Proceedings are according b 
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the Civil Law, yet the Right of their Offices is determinable at the Common Law. 8 Co. 47. 2 Inf 
412. S. P. Of the Maſterſhip of an Hoſpital being a Lay Fee. 11 Co. 99. b. Of the Othce of Filizel 
Dyer 114. b. And if a Man be diſſeiſed of Parcel of the Profits of an Office, he may have an Aſk 
of that Parcel only. 8 Co. 49. b. 2 Inf. 412. S. P. But for an Office of Charge and no Profit, an Ar 
tile does not lie. 8 Co. 47. b. 49.6. 2 Inſt. 412. S. P. An Aſſiſe lies for an Office for Life as well 
in Fee. Co: Lit. 47. a. — eee — — | — 
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It lies for one ſeiſed of Lands, Tenements, (a) Rents in Fee-fimple, () Does not 
Tail or for Life, and for Tenant by (/) Elegit, Statute-Merchant, Sta- ſie of an An- 


ple, or Tenant by Recognizance in Nature of a Statute-Staple. naſty. * 

| wn a 2. Hooth 203. 
8 Co. 50. (5) By the Statute of 13 E. f. cap. 18. which ſee explained 2 Inſt. 396, 39). and vide Head 
of Statutes and Recognizances. 5 1 


"4 It lies of Tithes, Penſions, and other Eccleſiaſtical Duties in Tem- ,. | ; 
2 | | 7 7 "Is . | . ide Co. Lit. | 
poral Hands, but of a Rent iſſuing out of Tithes barely, no Aſſife 55, 1 
= . | | Vaugb. 204. vide 1 Danu. 578, 579. N i] 


Ke WIN an IS £ 
33 
8 * 2 * CE, "Ji a. 


_ There were at firſt but two Forms of Writs of Aſſiſe of Novel Diſſeiſm, , Inft. 411. = 

either an Aſſiſe (c) de Libero Tenemento, or (d) de coimmunia Pa- (e) So at this | 1 

fare. Is Dia for « 1 

| | 1 | Profit appren- ; | | 1 

der the Writ muſt be General de libero Tenemento, and the Plaint Special. 8 Co. 47. Co. Lit. 159. Be- 8 = 1 

cauſe no Special Writ is given by the Statote. Dyer 83. (d) In antient Time they held themſelves i 
'firiQly co the Forms in the Regiſter ; and therefore becaute there was no Writ of Common of Tur- | 

bary, Oc. it was held no Aſſiſe lay thereof. 8 Co. 48. a. b. T 55 | 


The Aſſiſe de Libero Teuemento did lie of Houſes, Land, Rent or other 2 Inſt. 411. | [ tl 
Things which lay in Render, but for Profits apprender, which conſiſted an | 1 
Capiendo, Colligendo, Habendo, Recipiendo Exercendo, (e) no Aſſiſe lay, (e) But now 1 
but a Quod permittat, in which there was great Delay, and they who had by the Sta- | | \ [ 
but an Eſtate for Life could not maintain that Writ. tute of Weſtm. 1 
A 2. (APs 25. 
a ſpeedy Remedy is given in theſe Caſes de Proficui., Sc. in certo loco Capiend', Ec. An Aſſiſe 3 | 
lie of a Way over certain Land, but a Quo! permittat, for it is but an Eaſement ; bur otherwiſe if ic 
© were appurtenant to Land. 8 Co. 46. 34 Af. 13. For an Aſſiſe à ſovent Diſtreſs, vide Keilw. 20. 2 Inſt. 
4413, 414 F. N. B. 178. e | | . | 


> 


bd . A — 98 


(c) What Seiſin is ſufficient to maintain an 


As the Writ of Aſſiſe reſtores the Party to the actual Seiſin of his ide 2 Rol. 
$4 A Freehold, for fo are the Words of the Writ facias Tenementum illud Abr. 463. 
ſeiſiri, Sc. conſequently the Party that brings this Writ muſt found it up- 

on an actual Seiſin, which he has been deveſted of, for otherwiſe this 
Remedy is not commenſurate to his Caſe. „„ 

Therefore if there be Lord and Tenant by Rent-Service, and the Lord x;, 5.5 565. 
grants the Services to another, and the Tenant attorns by a Penny, this Co. Lit. 313. 
being given by way of Attornment, is not ſufficient Seiſin to ground an 4 Ce. 9. 

. pin on; ſecus if the Penny had been given by way of Seiſin of the 10 Ce. 127. ö 
=] It the Leſſor dies, and after the Leſſee for (F) Years is ouſted, the 0 
Heir of the Leſſor ſhall have an Aſſiſe of Novel Diſſeiſin, and not of e "Rt Mi 
Mort danceſtor, for the Leſſee's continuing in Poſſeſſion after the Death of the 5 — 1 ; 1 
Leſſor, was in Right of the Heir. | | (Y) if Tenaat 1 


3 at Will be h Wo 
ouſted, the Leſſor may have an Aſſiſe. 21 E. 3. 34 1548 


If a Man Leaſes for Years, the Remainder over in Fee, and after the Kel. 199 
Tenant for Years is ouſted of his Term, he in the Remainder may have 
ro gn becauſe the Freehold was in him at the Time of the D 
ei ſin. | 5 

The Taking of 3 d. of A. for a Capias againſt B. is a ſufficient Seiſin of ; Rel Abs. 
the Office of Filizer de Banco, | 270 


T x If 


— — — 


— £ 


— „ 
„ — 
—— — 


HY 2 TEE nar _— - 0 


: » © 
cc 
1 _ * * 
— 


— * 


NE —— — — ION 
— 
—_ 
_ EA 0 
* CT * — 
2 Wy IR * 


— 


e 


—ũ—U—ĩ— dd — <.C 
— 


14 | 
N 1 8 2 ; 0 - „„ Sc DYING «1 _ by * * N wy Ip : 
a — 7 10%. b %F «o>. I” RE 2. Sn 7 8 * * 
THE 5 — | 
VT 
1 
| 5 "TOS e 
Tour Ke * 
1 8 : BAY . 
o 1 0 


2 Lev. 108. If one by the Houſe of Commons be committed to A. who before ay 
Fase, and long after was in Poſſeſſion of the Office of Serjeant at Arms to the Hou, | 
—ͤ and the Priſoner compounds with B. for the Fees, and gives him twert) 
1 Shillings, this is a good Seiſin of the Office by B. for he cannot be di 
15 | | ſeiſed thereof but at his Election; adjudged and held likewiſe, thy 
3 1 Proving that B. being in the Lobby of the Honſe of Commons, took hol 
— | of the Door of the Houſe, and laid his Hands upon the Mace, then he. 
ing in the Hands of A. to take it, but hindred by A. was good Eviden 
| both of a Seiſin and Diſſeiſin. | 
1 Lev. 108, The 5 of the Mace to the Houſe of Commons, in an Action upn 


the Caſe for a Diſturbance, recovered Damages; and whether this w: 
(a) If a Te. {ſufficient Seiſin, the Damages being recovered in (a) Satisfaction of th © » 
8 retuſes Fees, and he then being out of Poſſeſſion of his Office, was doubtet, 1 
Court and ſome of the Judges inclining one Way, and ſome the other; and it w 1 
the Lord re- intended to have been found Specially ; but the Plaintiff being unwillin 1h 
covers Da- to ſtand to it was Nonſuit. , _ N 
mages a- 57 9 | | N 1 5 
gainſt him, this is a ſufficient Seiſin of the Suit, becauſe the Damages are given as an Equiva 
and in Satisfaction for the Suit. 4 Co. 9. b. So if a Return irrepleviſable be awarded, that is a go 
Seiſin of the Rent for which the Diſtreſs was taken, becauſe ſuch Return is an abſolute Condemm 
tion of the Pledges; and being given as an Equivalent for the Rent, ſhall be looked upon as ti; 
- Rent it ſelf. 4 Co. 9. b. 2 Rol. Abr. 464 | Ne | 9 
) How the Demandant muſt ſet fozth hi _ 
„„ Title. : 4 
De ga. II is a common Learning, that in an Aſſiſe the (3) Plaint (c) need n 
(05 1 be ſo certain as in other Writs, becauſe the Judgment is to (d) reco 
Plaint in an Per viſum recognitorum ; and if the Plaint be but ſo (e) certain that th 
| . is as a Recognitors may put the Demandant in Poſſeſſion, it is ſufficient. Ly 
Ount in o- | | | 1 
ther real Actions, and muſt ſer forth Seiſin and Diſſeiſin within 30 Years, purſuant to the Statut; ſi 
H. 8. cap. Booth 212. (c) Style 30. Like Point F. Roll Ch. Juſt. (4) So though by Default, ande -: 
Damages releaſed; for by Intendment they had the View before the Aſſiſes. 2 Bult. 159. Godb. 1. __ 
; Cro. Fac. 334. (e) But a Plaint de uno Tenemento is not good. Style 77. But in an Aſſiſe the Plaintny Þ x 
| be de annuo redditu unius robe vel 20 8. Dyer 84. OE | | Fx de 
1 In an Aſſiſe of Rent in D. the Tenant cannot plead that in the fail / 5 
Jen. 33. ny . 1 | A: 1 8 b 
B alb the County there are (f) two D. 's, without any Addition to diſtingub ) D 
Judges of them, becauſe the Plaintiff ſhall recover per viſum Juratorum. Fo 
England. = . In 
(f) So if tuo D.'s, and none without Addition, per Dyer 84. ö. + 
5 C6 49% In an Aſſiſe for an Office newly erected and conſtituted, the Demand. 3s 
'rebs's Cale. ant in his Plaint muſt ſhew what Fee or Profit is granted for the Exerdt . 
thereof, for this Office cannot have a Fee or Profit appurtenant to its | Þ 
4 an antient Office may; and for an Office without Fee or Profit no Affe: 4 
| lies. 5 | ie 
80. 496 But in an Aſſiſe for an antient Office, the Demandant in his Plaint need 
n | not ſhew what Fee or Profit is belonging to it, for it ſhall be intended E 
- there is ſome Fee or Profit. | | CO 
F . In an Aſſiſe for a Rent- charge or Seck, the Demandant (g) muſt male 
) Dyer 85. A Title in his Plaint, otherwiſe in an Aſſiſe of Land, for there Poſſeh" BE 
> . - — without any other Title is () ſufficient. 50 1 
(Þ) Where in a Writ of Entry in the Nature of an Aſſiſe the Demandant counted of a Gift in Tais 
himſelf, and of his Sein and D/ſſciſin; but was compelled to declare upon a Seifin and Difſeiſen ol,, 
becauſe that was the antient Form, Vide 2 And. 100. CY — | \ 


Allie. . 


In an Aſſiſe for a Portion of Tithes, the Demandant in his Plaint muſt Dyer 38. ad- 
make a Title, for the Seiſin only is not ſufficient, no more than in the judged. 
Caſe of a Rent or other Profit in the Soil or Fee of another, which com- 

rences againſt common Right; for in all theſe Caſes of Neceſſity the 
Commencement thereof muſt be alledged by him who will make Title 

thereto, whether he be Privy or a Stranger; for it is againſt Reaſon to 


1 charge the Inheritance or Freehold of another, without ſhewing ſome 


ſubſtantial Foundation thereof. 


In Aſſiſe for an Office, the Demandant in his Plaint muſt ſer forth; 144. 253. 
a Title. | | 5 Savier and 
8 Lenthal, By 


4 which Book it appears, that the Demandanr not being ready to ſet forth a Title, the Aſſiſe was ad- 


journed till the next Day, when he appeared and ſet forth a Title, and Proceſs was prayed againſt 
the Defendants; but by 1 Salk. 82. S. C. The Demandant was nonſuited the ſecond Day for not count- 
ing, and the Court told him he might bring a new Aſſiſe. Comb. 173. 8. C. and the Plaintiff nonſuited. 
Vide Dyer 114. pl. 63, 149. pl. 81, 152. pl. 9. 8 Co. 45.6. 


Allumplit. 


N Aſſumꝑſit is an Action the Law gives a Party injured, by the 4 co. 92. 
Breach or Nonperformance of a Contract legally entred into; Moor 667, 
it is founded on a Contract either expreſs or implied by Law, 

and gives the Party Damages in Proportion to the Loſs he has 
ſuſtained by the Violation of the Contract. : | 


But here it muſt be obſerved, that the Law diſtinguiſhes between a 
- General Indebitatus Aſſumpſit and a Special Aſſumpſit ; for though they 
come under the Denomination of Actions on the Caſe, and the Party is 


* 


1 a ſuperior Nature, and will lie in no Caſe but where (2) Debt will lie; 


2 
92 
FR 
* 


to be recompenſed in Damages alike in both, yet the firſt ſeems to be of 


hi Sac i | , And 
but for a particular Undertaking, or collateral Promiſe to diſcharge the SUE wk Po 


Debt or Duty of another, a Special Aſumpſit muſt be brought. will not lie 


upona Wager, 


"5 nor againſt the Acceptor of a Bill of Exchange, for his Acceptance is bur a collateral Engagement ; 
= bur it lies againſt the Drawer himſelf, for he was really a Debtor by the Receipt of the Money. 


OY 1 Salk. 23. 6 Mod. 128. It will not lie againſt a Father, at whoſe Requeſt the Plaintiff lent Money 


# 1 by the Plaintiff at the Requeſt of the Defendant, unto his Son, it might have been good, for then it 


. 8 Buys, and the other to gain him Credit, promiſes the Seller, If he does not pay you I will ; this is a 
Collateral Undertaking; but if he ſays, let him have the Goods I will be your Paymaſter, or I will 


= fee you paid, this is an Undertaking for himſelf, and he ſhall be intended to be the very Buyer, 


2 


1 Falk. 28. Vide Title Agreements, where ſeveral ContraQts and Promiſes are made void by the Statute 


of Frauds and Perjuries. 


9 Under this Head we will conſider, 
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(A) In what Caſes an Aſſumpſit is the pꝛoper Action. 
* 1 5 Wozds create ſufficient Certainty in a Pꝛo⸗ 


(C) What 


* . 
2 * P nr Sr re — n 
— n a 2 od 2 . 
5 — A > * — — Re 1 el mars a> ow." — ev — 
s - ” 3 7 + 8 x « 
. 4 8 im he 2 S 
3 — ne" ere — . 
- op * 8 — <0 . — 
— — —— . — 2 <A 
* OT 


— * 


22 
* 
— —— — e 


3 


_ - 2 
— 


NY — 2 — 


—— 


— —— 
cy 8 
„ — 


— wr — 
TIT, — - 


2 — Pen — — 
N RI of 3 : 
LS. — 
. Dro EE ca 
” 2 —— — — 


win * 
was 
"+ 


— 
* 


164 NENT Aflumplit. 


ſumpſit. | 

(D) Where the Conſideration ſhall be ſaid to be executed 
02 con'inuing. _ : 
: (E) Where the P2omiſe (hall be void, the Conſideratign 
being againſt Law, „„ 
(F) Wyiere the Con(ideration and Pꝛomiſe ſhall be ſai) 

to be ſufficiently ſer koꝛth and averred, 
(G) Wyat may be pleeded as a good Diſcharge and Per: 

fo, mance of the Prꝛomiſe. 1 


1 


7 11 


(A) In what Caſes an Aſſumpſit is the pꝛopet 


Cro. Fac. 69. 
Yelv. 50. ; 
8. F. 5 ſumpſit lies againſt him, and A. need not bring a Writ of Account. 
1 Rel. Abr. ). | | | | | | 
S. P. 1 Rol. Rep. 396. Bulſt. 208. Moor 8 54. 


1 Falk. 9. 


vas objekted, expreſs Promiſe as well as Account. 


that a Sum | | CO + 
of Money given to Merchandize with, could not be demanded of the Party as a Duty, till he ha 


negle&«d or refuſed to apply it according to the Truſt, held that it was aided after Verdict. 1 Salk 
If a Man receives a Sum of Money to lay out to a particular Uſe, and lays out Part of it accort 
ingly, an Action only lies; but if no Part of it is laid out, an Aſſumpſit lies. 2 Show. 301. Ruled u 
Evidence by Juſtice Jones, in the Abſence of the Chief Juſtice, Vide Head of Account. | | 


So if a Tenant being in Arrear for Rent, ſettles an Account of tit 
Y Rol. Abr. 9. 4 i . 3 . |; . , 
Bro. Ac:ount Arrears with his Landlord, and promiſes to pay him the Sum in which 
81. he is found in Arrear, an Aſſumꝑſit lies on this Promiſe. 


 Raym. 211. | | : | 
2 Keb. 813. Vide Style 131, 283. Cro Fac. 602. A Diverſity where the Account was for Rent alone 


that the Account alters the Naturè of the Debt. 


and where for that inter alia, and vie Allen 73. Style 473. 2 Lev. 110. 1 Vent, 268. Where it is fail Þ : } 


1 Rol. Abr. 8. But if the Obligor in a Bond, without any new Conſideration, as For 
Hutt. 34 bearance, Cc. promiſes to pay the Money, an Aſſumpſit will not lie, 


* but the Obligee muſt ſtill purſue his Remedy by Action of Debt. 


240. ſeems 5 X 3 9 
contra, So if a Man Leaſes for Years, reſerving Rent, an Aſſumpſit will ot og 


1 Rol. Abr. 7. lie, becauſe it ſavours of the Realty, 
So though 


| the Leaſe be determined. 1 Rol. Abr. 7. ©. if there be an expreſs Promiſe to pay the Rent, ans ; 4 
wide Cro. Eliz 8 59. Style 463. 1 Sid. 279. 2 Keb. 8. Cro. Car. 343. 1 Lev. 179. and 3 Lev. 1 50. Whit Bom 
it is reſolved, that on an expreſs Promiſe Aſumtſit will lie, but not on a Promiſe in Law. Videi R 9 


Abr. 8. Where it is held clearly, that an Aſſumpſit will lie on a Promiſe to pay a Sum in Gros. 


(C) Wyat is a ſufficient Conſideration to create an 8 


T A. and B. having Dealings with each other make up their Account } 
and B. is found in Arrear, and promiſes to pay the Ballance, an 4. 


So if A gives (a) Money, or delivers Goods to B. to Merchandiz | 
(a) Where it therewith, and B. promites to render an Account, Aſumpfit lies on thi | 
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1 Leon. 43 If A. is poſſeſſed of a Term for Years in certain Lands, under a ce? 
tain Rent, the Inheritance whereof is in the Wife of B. and C. in Cor Þ 
ſideration that B. will procure A. to aſſign this Leaſe to him, affun* Þ*Z 

and promites that he will pay the Rent to B. during the Remainder © Þ 


$4 
„ 


the ſaid Term, if B. accordingly does procure A. to aſſign, and the | 4 
Rent is afterwards Arrear, B./ upon this Promiſe may have an Act“ 
Te again; py 
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againſt C. in his own Right, notwithſtanding the Rent grew due in the 1 
Right of his Wife. 5 5 | 5 | | 4 
74 F in an Action on the Caſe the Plaintiff declares quod locaſſet to the „, Fac. 398. ili 
” Defendant a certain Warehouſe, the Defendant promiſed to pay 8 s. for 5 i "ot 
* every Week he occupied the ſame, and avers that he occupied the ſame — 1 
for 27 Weeks, and had not paid, Oc. the Action lies, for this is not a I 
Rent, but a meer Promiſe in Conſideration of the Occupation. ; : 9 
Ik a Lord of a Manor aſſeſſes a Fine upon a Copyholder for his Ad- 3 Lev. 2617, | 1 
mittance, and dies, his Executor upon the Aſſumpſic in Law may bring Shattlecverth 1 
gan Action for it, becauſe it depends upon the Inheritance, but is guofi a and Garret. 14 
1 : | | | J 3 Mod. 239. 1 
Fruit fallen; adjudged by three Judges againſt Holt, Ch. Juſt. who aid, Cs. $i. ” 1 
that it being a Duty ariſing out of an Inheritance, Cuſtom and Tenure, 1 Show. 35. 1 
it was not fit to be thruſt into a Declaration in an Aſmꝑſit. Cart. 92. — 
* An Indebitatus Aſſumpſit lies for Money by Cuſtom due for Scavage ; * © 'Y 
adjudged upon a Special Verdict, by which it was found, that the Sum ., 170 = 
demanded was due by Cuſtom, but that there was no expreſs Promiſe Mayor of RE "4 
to pay it. 5 London and : . A 
bro IE 3 | 5 5 0 . Ge Carth. = 1 
0 78 S. C. cited as good Law, though the Duty might be ſaid to be the Inheritance of the Lord '$ 


ayor: But per Holt, It ariſes out of Things 1n the Perſonalty. 1 Vent. 398. S. C. adjudged; tho' | ; k 
objected, the Cuttoms of the City are confirmed by Parliament, and fo this is a Duty by Record. 2 nt 
An Aſſignee of Commiſſioners of Bankrupts may bring an Aſumſſit, and yet the Debt is aſſigned by | | | 
Vertue of an Act of Parliament. 1 Vent. 298. per Cur', 3 Keb. 677. ES | 


If a Man by Grant of the King hath Fines pro licentia conccrdandi, 3 Loos: 179. | | 1 
ind one wi a Fine, he may have an Indebitat: mpfit * Vent 175. | "M 
on _ will not pay a Fine, ans Sond From: Indebitatus A * . | 


Neither Debt nor a general Indebitatus Aſumpſit will lie againſt the Hard. 485, | bl 
Acceptor of a Bill of Exchange, for his engaging is but a collateral Pro- 3 7 ber ll | 
miſe, on which a Special Action on the Caſe lies, founded on the Cu- lay gee 8 8 it 

* ſtom of Merchants, but Debt or a general Indebitatus may be brought debitatus | if | 
againſt the Drawer, as for Money received for the Uſe of the Party. would lie. | 9 | | 
0 | „ e 5 5 1 Cal. 23. | | | mm 
S. P. 1 Mod 285. 1 Lev. 298. 2 Keb. 695, 713, 738, 822. S. C. 2 Salk. 125. S. P. agreed. 2 3 5 1 
13594. S. P. agreed. . | . _ | (38 
Alo if A. delivers Money to B. to pay over to C. and gives Ca Bill 1 Vert. 133. 1 


of Exchange drawn upon B. and B. accepts it, C may have an Indebita- 
tus Aſſumpſit againſt B. (a) as having received Money to his Uſe, but (a) So if 
' mult not declare only on the Bill of Exchange accepted. | Goods are 
: e | e | | received. 

T 1 | . 9 1 Rol. Abr. 32. Vide Title Bills of Exchange. 


The Plaintiff declared upon an Indebitatus Aſſumpſit for 201. quas ei ; Lev. 118. 
= folviſſe debuiſſet pro denar* per ipſum ad (b) jocum vocat” Chartas Piftas de Eogleton and 
VDeſendente per Querent Lucrat & acquiſit' ; and whether ſuch a General Evin. 


| . | : : b) Where an 8 A 
= Jndebitatus lay for Money won at play, Dubitatur, upon a Writ of Error "0 Weber wn oe 1 i 

In Cam. Scac. upon a Judgment by Default; and though a Caſe was cited was brought — 
I wherein iꝝ B. R. 32 Car. 2. it had been adjudged that ſuch Action lay, for 201. won bl, 
and the greater Part of the Juſt inclined to be of that Opinion; a Game 1 
q nd the greater Part of the Juſtices now inclined to be of that Opinion; called H. 30 
bet fome of them ſaid, they would give no more Incouragement to ſuch 24rd, 2 Fans. 'M 
Actions than needs muſt. | 175. It was 1 
ET i 3 BR | adjudged it w 
lay, and that it might as well as if pro opere and labore, Vice 1 Salk. 23. That a general Indebitatus will 9 
det lie, though a Special Action on the Caſe will; and Title Gaming. | | 8 
Z YM An Indebitatus Aſſumpſit lies for 20 J. forfeited by the Ordinances and W | 1 
LY Conflitations of a Company, for not ſerving in the Office of Steward of Barber. Sur. A 
me Company, according to a By-Law by them made. geons of Len- nt 

1 | | | | | don and 7, 
4 Pelſen, adjudged upon Demurrer. 1 


Uu If 


: 66 Alſumplit. 


2 Mod. 260. If the King grants the Office of Comptroller of the Cuſtoms to A. and 
adjudged up- B. durante beneplacito, and A. dies, and afterwards the King grants the 
on 93 1 ſaid Office to C. and yet B. under Pretence of Survivorſhip exerciſes the 
4 we ſaid Office, and receives the Profit thereof, C. may have an Indebitatys 


and Stufe.. Aſſumpſit for ſo much Money had and received to his Uſe. 


6, ; [1 3 . ; 
10 : 120 245. S8. P. between Howard and Mood, where the Defendant under Pretence of Title, re- 


ecived the Fees belonging to the Plaintiff, as Steward of a Court- Baron. 


1 Med. 263. So if one receives my Rent under Pretence of Title, I may have an 


and there Judebitatus Aſſumpſit againſt him. 
ſaid per Cur, * £5 


That where-ever an Account lies, an Indebitatus will lie ; but 2. 


1 Salk. 27. So where A. took out Adminiſtration to a Perſon ſuppoſed to have | 


Jacob and died inteſtate, and appointed F. & his Attorney, who received Money, 


3 . Ec. and paid it to the Adminiſtrator; afterwards a Will appearing, the 


ram Trevor, 


Ch. Jul. Judebitatus Aſſumpſit againſt the Attorney; who objected, 1. That he 
| acting only as Attorney for him, who in Fact was Adminiſtrator, the 
Receipt of the Money was not his, but the Adminiſtrator's: And 
2dly, That the Action ought to have been a Special Aſſumpfit, the Mo- 
ney being received by Special Authority, and that expreſly to the Uſe of 
another; but the Court held, that the Authority being void, it was a 
Receipt of ſo much Money for the Uſe of the Plaintiff on an implied 
| Contract, for which an Indebitatus Aſſumpſit well lies. 
1 Falk. 28. If a Feme Sole marries a Man, who in Truth is married to another 


adjudged Woman, and he makes a Leaſe of her Lands and receives the Rents, 


_ 6 Ann. ſhe may bring an Jndebitatus Aſſumpſit againſt him for ſo mach Money 
Host, and received to her Uſe: Adjudged after Verdict, though objected, that he 
Wallis. having no Right to receive, the Tenant remained ſtill liable, and he had 

his Remedy over againſt the Husband ; bnt the Court held, that he be- 
ing viſibly a Husband, the Tenant was diſcharged, at leaſt that the Re- 
covery in this Action would diſcharge the Tenant, as it would be a Satiſ- 
faction to the true Leſſor. | 


Comb, 430. If a Sheriff levies Money upon a Fieri Facias, the Plaintiff may 


per Holt, Ch. (a) have an Indebitatus Aſſumpſit againſt him for ſo much Money received 


Juſt. (a) So to his Uſe. | 
if the Sheriff | | | 
dies, an Action lies againſt his Executor. 1 Salk. 12. Vide Cro. Car. 297. 


Comb. 341. If A. takes an Apprentice and receives 30 J. with him, for which heis 
88 to teach him his Trade, and make him Free of the City of London, and 
8 being no Freeman himſelf, the Boy is bound likewiſe to a Freeman, ad- 

mitting that by the Cuſtom of London, the laſt Binding will not make 


Letters of Adminiſtration were called in, and the Executor brought an 


him Free without actual Service, yet an Indebitatus Aſumpſit will not le, 


nor has the <4 any Remedy, unleſs for the Cheat, or on a Special Ac- 

tion on the Caſe for not making him a Freeman. 
1 Salk. 22 If three are bound in an Uſurious Obligation, and one of them pays 
Ruled by Part of the Money, and afterwards the Obligee brings Debt againſt one 
 Treby, Ch. of the Obligors, who avoids the Bond for Uſury, yet the Obligor who 


ſti 5 ; 4 : : 
88 paid the Money cannot (Y) maintain an Indebitatus Aſſumpſit for it, for 


tween Tom- he is Particeps criminis, and having parted with his Money freely he 

Ein r Bar- comes within the Rule volenti non fit Injuria. 

net. in. 9 SN : | | 3 

411. S. C. 6 Mod. 16 1. S. P. Comb. 447. S. P. (b) So where one was employed as a Soliciror, and 

had Money given him to bribe the Cuſtom-Houſe Officers, which he laid our accordingly ; and an 

| Aſſumpſit being brought againſt the Solicitor for this Money, it was held it lay not. 1 Salk. 22. cited 
to have been adjudged. Skin, 412. L. P. 1 | 


* 


But 


2 


"CO K * A 


Aſſumpſlit. 167 


But if 4. Pays Money to B. upon a Miſtake, as thinking that there , WY 
was ſo (a) much due on Account, &c. he may maintain an Aſſumpſit () Vide 


| | Comb. 44 7. 
tor it. Where a Per- 


ſon pays Money far Fees which were not due, and where one ſells Goods that were not his own, 


— 


So if a Man pays Money upon a Policy of Aſſurance, (5) ſuppoſing a Skis: ain, 
Loſs, when in Truth there was not any, he may bring an /delitatns Aſ- 6 Med. 161. 


1pſit for ſo much Money received to his Uſe. SP. 
ſumpſit f. - (b) And whe- 
ther he parts with his Money by Miſtake, or through Fraud in the Receiver, it is the ſame Thing, 
Skin. 412. 1 Salk. 2 2s 8. P. g 155 


So if A. gives Money to B. to pay C. upon C.'s delivering up Wri-, a, 161. 
tings, Sc. and C. will not do it, an Jndebitatus will lie for A. againſt B. per Holt, Ch. 
for ſo much Money received to his Uſe. | Jul: oo 

1 a | 1 | ald, That 
| many ſuch Actions have been maintained for Earneſts in Bargains, &c. 
If one be named a Commiſſioner to examine Witneſſes in a Cauſe de- Carth. 208. 
pending in Chancery or Exchequer, who officiates accordingly, he may 3 e 
bring an Aſimpfit for his Labour and Pains, for though he is to be con- Collins ſon : 
- ſidered as an Officer of the Court, yet he is not compellable to attend a- Comb. 186. 
gainſt his Will, nor does the Truſt repoſed in him make his taking a Re- S. C. 
ward Bribery; for the Party is to take Care to name ſuch as will ſerve, 
and it is but reaſonable it ſhould be at the Charge of him for whom he 
officiates. | 5 „ 5 | 
The Gentlemen Uſhers and Daily Waiters to the King brought an Cars. 95. 
Aſſumpſit againſt the Defendant, in which they declared, That all Gen- Dyba and 
tlemen Uſhers, Daily Waiters, Sc. Time out of Mind, had uſed to Gard. | 
have a Fee of 5 . of every Perſon who voluntarily accepted the Honour . 8 
of Knighthood, and that the Defendant (on ſuch a Day) had voluntarily 
accepted Knighthood, and thereupon became indebted to them in 5 l. and 
in Conſideration thereof had promiſed to pay the Money, which he had 
not performed; and upon a Demurrer to this Declaration, it was adjudged 
this Action would lie for this Duty. bs 3 
Where a Man comes to buy Goods, and they agree upon a Price and a Vie Title 

Day for the Payment, and the Buyer takes them away, an Aſſumpſit for Trover and 
the Money is the proper Action, for Trover will not lie for the Goods, C, fen. 

© becauſe the Property was changed by a lawful Bargain, and by that Bar- 
gain the Buyer was to convert the Goods before the Money was due ; but 
if a Man comes to buy Goods, and they agree upon a Price for preſent 
Money, and the Buyer takes the Goods away without Payment, Trover 
lies, becauſe the Property is not altered, and therefore the Taking away 
the Goods without Payment of the Money, is an injurious Taking, for 
= which the Action lies; but if a Man fell Goods on Payment of Money 
on a Day to come, and the Money be paid, and the Goods not deliver- 
ed, Trover lies, becauſe the Property is in the Buyer. 

> If a Man and a Woman, being unmarried, mutually promiſe to marry 
= each other, and afterwards the Man marries another Woman, by which 


tl 
Toe 
% 
be 
7 


Carter 233. 
T REV : : ; Dickenſon and 
= he renders himſelf incapable of performing his Contract, an Aſſumpfit Hotecreft. 
8 | I Rol. Abr. 22. 
S8. P. 1 Leon. 14). S. P. Style 295. S. P. 1 Keb. $66. S. P. 1 Sid. 180. S. P. adjudged. 6 Mod. 172. S. P. 


ide Carth. 467. 1 Salk. 24. 5 Mod. 511. Where on ſuch a Contract the Man brought an Action a- 


2 


N 
bo 


= gainſt the Woman, and it was objected that it would not lie, becauſe Marriage was no Advancement 
0 him as it was to a Woman; but this Diſtintion was exploded, Such Promiſes are good, though 
the Time of Marriage be not agreed on; but in ſuch Caſe it is neceffary, to intitle the Party to his 
Action, to alledge that he offered to marry her, and that ſhe refuſed. Carth. 467. This Action muft 
Z 0 be founded on reciprocal Promiſes; and therefore if the Promiſe be on one Side only it does not 
= bind, being only nud«m Pactum. 1 Salk. 24. But if à Man of full Age, and a Female of Fifteen, 
oy Ss promiſe to intermarry, and afterwards he marries another, an Action lies a ga inſt him; for though 

9 on Promiſe may be ſaid ro be voidable as to the Infant, yet it ſhall be good againſt the Perſon of 
1 — 4455 who ſhall be preſumed to have added with ſufficienc Caution, otherwiſe this Privilege al- 
loud Infants, of reſeinding and breaking through their Contracts, which was intended as an Advan- 


tage to them, might turn greatly to their Prejudice. Trin. 8 f t we 
n Head o i greatly to their rejudice. Trin. 5 Geo. 2. Adjudged between Helt and Ward, 
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1 ACumpſit. 


1 lies, in which the Woman ſhall recover Damages; for though Matrimo- 
9 nial Cauſes are regularly cognizable in the Spiritual Courts, yet the Con. 
tract in the preſent Caſe being Executory, and revoked by the Husband 
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* by the ſubſequent Marriage, could not be inforced by Eccleſiaſtical Cen. 
_ | ſures, as a Contract in Præſenti may; hence therefore, there being gg 
1 | : adequate Remedy in the Spiritual Courts, and Marriage being an Advan. 
10 | | tage, and the Loſs of it a Temporal Loſs, it is fit that there ſhould bea 
1 Remedy in the Temporal Courts, otherwiſe there would be a Failure gf 
i Juſtice. i Gs i 
5 1 9 
| | , 1 . 5 75 0 
(B) What Wozds create ſufficient Certainty 
7 in a Pꝛomile. . 
| Vide Head of A Promiſes and Contracts are to receive a favourable Interpret. | x 
| Ded. LA tion, and ſuch Conſtruction is to be made, where any Obſcurity ax | n 
| W 1 pears, as will beſt anſwer the Intent of the Parties; otherwiſe a Perſon, | | 
1 25 | by obſcure Wording of his Contract, might find Means to evade and 
bu: | elude the Force of it. Hence it is a general Rule, that all Promiſes ſhall | 
[i | | be taken moſt ſtrong againſt the Promiſor, and are not to be rejected, if | 
Phe. they can by any Means be reduced to a Certainty : Therefore, 12 
N Pobb. 148. If A. in Confideration that B. will marry his Daughter, aſſumes alli n 
2 Rol. Rep. promiſes to give with her a Child's Part, and that at the Time of hs!  C 
| 104. 8. C. Death he will give to her as much as to any of his Children, except hi | 
4 | e eldeſt Son, this is a good Promiſe; for though a (a) Child's Part inn b 
mt . 4 9 a ſelf is altogether uncertain, yet being to give as much as to any of  V 
fl | London pro- Children, the Promiſe is certain enough, it being averred what th | tc 
| miſes a younger Son had. „„ „„ : 45 


Child's Por- 7 | 3 | | | | 
tion, this of its ſelf is certain enough; for by the Cuſtom there it is known how much each Chill | 
ſhall have. 2 Rol. Rep. 104. Per Mountague, Ch. Juſt. Vide 1 Rol. Abr. 14. S. P. 1 Rol. Rep. 193, 26, 
43. Cre. Fac. 417, 404. 3 Bulſt. 236. Several Caſe to this Purpole. | ES | 
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1 Kol. Abr. 6. But if there be a Diſcourſe between the Father of A. and B. in rel | 
tion to a Marriage between the ſaid A. and the Daughter of B. and.) 
tunc & ibidem affirms and publiſhes to the Father of A. quod daret ei gi | 
maritaret his ſaid Daughter with his Conſent 100 J. and after 4 marie 
the Daughter of B. with his Conſent; yet this Affirmance and Publi- 

tion of B. ſhall raiſe no Promiſe upon which an Action upon an Aſſumpi F 
5 But by may be brought, (4) becauſe theſe Words do not include any Promiſe. | 
Noy 11. S. C. 85 EET | . | 
«Cudged, becauſe the Words in the Declaration were Aſeruit and Publicavit, and it was not averted | 
or ſhewn to whom; and vide 1 Rol Rep. 275. Cro. Fac. 386. 3 Bulſt. 94, 95. When a Promiſe firm | 
facere, Anglice to make good a Portion, amounts to a Promiſe to pay. Vide 2 Rol. Abr. 738. pl. 2. A 
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1 Rot Abr, 6. If a Bill of Exchange be drawn on a Merchant, and he ſets his Nane 
Cre. Jac, 306. to it, this, by the Cuſtom of Merchants, (c) amounts to a Promiſe |. 
S. pay E 5 | 2 FL 
(c) Where to | | | 

warrant a Debt amounts to a Promiſe to pay it, vide 2 Rol. Abr. 718. 


* 


: Rot. tbr. If a Man promiſes another, in Conſideration that he will aſſign to hin 
Bana and certain Term, to pay him 101. this is a good Aſumpſit, though * # 
Sino Time of Aſſignment and Payment be not appointed; for the 10/. |: 

be paid in a convenient Time after the Aſſignment, which alſo muſt * po 
Tous in convenient Time, and he ſhall not have Time during | 7 
te. Þ 
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Atkkumpft. 


So if 4. be indebted to B. for certain Things to him ſold, and C comes 1 Rel. Abr. 
to B. and promiſes him that if A. ſhall not pay him the Money, that 4527. . 


— 


then he himſelf will pay it, an Action upon the Caſe lies for B againſt 


8 N 
3 
LOSS 


C. upon this Promiſe, if . does not pay the Money in a convenient 
Time. | 

If A. is indebted to B. in 107. and upon this C. promiſes that in r Rel. Abr. 
Conſideration that he will forbear A. till ſuch a Day, if A. does not 75: 
pay him the ſaid Day, he himſelf will pay him the faid Day, this is a 

ood Promiſe, upon which B. may have an Action againſt C. for tho“ 
4. had the whole Day to pay it, and ſo it was impoſſible for C. to pay it 
the ſame Day, if he did not pay it, yet the Subſtance of the Promiſe is 
to pay, and the Time limited being impoſſible, is void, and then it 
ought to be paid on Requeſt. | . 5 | 
If A. is indebted to B. in 107. by Obligation, and A. dies, and oro. Es 643. 
makes C. his Executor, and C. in Conſideration guod daret diem fſolutio- (a) The 
nis pro uno Anno, promiſes Payment if C. does nor pay it, an Action on Hanne _ 
this Promiſe will lie againſt him; (a) for though in proper Senſe, a D CITE GOD 


; 2 | : | AY a Promiſe 
cannot be given upon the Bond, yet it ſhall be taken according to com- to afiien the 


mon Parlance, viz. deferring the Dav of Payment. Shop of tlie 
. | | . 5 | | : Defendant, 
8 and tranferre negotiationem, Sc. All. 67. Stile 111. 


Pointer; ad- 
judged. 


of Seams are altogether uncertain ; but being (a) after Verdict upon judęed. 
the General Iſſue, it was adjudged for the Plaintiff; but per Cur'; upon 5 
= Demurrer, or the Special Iſſue, it had been naught. | edge. 4 
1 Sid. 279, 
per Cir”, 
(h) $0 upon 


. 5 N | 2 a Covenant 
to enter into a Bond that B. ſhall enjoy ſuch Lands, it ſhall be intended in a Sum, to the Value of 


= the Land, Samor's Caſe, 5 Ce. 78. a. Cro. Eliz. 432. (c) Of double the Value. Cre. Fac. 116, ad- 
= judged. Het!. 89. like Point dubitatur.— When for Payment, of Money, 1 Lev. 88. . 


| In an Aſſumpſit, the Plaintiff declared that the Defendant in Conſide- 1 Lev. 33. 
= ration, Cc, fix Months before the Return of King Charles the Second, 1 K. 56. 


aſſumed to pay 20/7. to the Plaintiff, if Charles Stewart foret Rex Anzlie © 


= wnfra 12 Menſes tum prox* ſequent', and adjudged a good Promiſe; for 
the Words ſhall be taken according to the Subject Matter, viz. that the 
= King that was then out of Poſſeſhon, ſhould be in Poſſeſſion within ſix 
© Monrhs. | | | 


CY (C) What 


Like Point 


' Aſſumplit, 


(C) What is a ſufficient Conſideration ti 


create an Aſſumpſit. 


Hard. 34. 


Doctor and 


213, 215. naked Promiſe, and will not oblige. 


Kelw. 50. 8 | 
1 Ro! Abr. 9, 10. (a) Bur if a Carpenter promiſes to mend my Houſe before a certain Day, and he 


docs not do it, by which my Houle falls, I ſhall have an Action upon the Cale 19 H. 6 4g. 1 Rely, 
S. C.—-So if a Carpenter undertakes ro build a Houſe for me, and does it ill, an Action on the Cab 


lies againſt him. 1 Rol. Abr 9. Kelw. 78. S. P. So if a Perſon undertakes to remove a uantiry d 
Brandy from Broot-Market 16 Water Lane, and by Reaſon of his Neglect, one of the Cadks break. 


an Aſſumtſit lies againſt him, though it is not averred that he was a common Porter, or that he ld 
any Reward. 1 Salk, 26. Coggs and Bernard. Vide Title Baulment. 5 | 


2 BH. 269. Alſo idle and inſignificant Conſiderations are lboked upon as none 2 


all; for where-ever a Perſon promiſes without a Benefit ariſing to tie 


Fromiſor, or Loſs to the Promiſee, it is looked upon as a void Promiſe, 
805 40 If a Leſſee for Years, in Conſideration the Leſſor will forbear to d. 
„id. ſtrain Corn in the Shocks, aſſumes and promiſes to pay all ſuch Rent x 
Hard. 75, is Arrear, the Conſideration is void; (e) becauſe ſuch Corn is not d- 


S. P. cited ſtrainable. 
as to have | 


been adjudged, (b) Vide Title Diſtreſs, that ſuch Corn is now diſtrainable. 


IIS If the Plaintiff declares that in Conſideration the Defendant was i 
adjudged 
between 


But ſin. fendant had not delivered the Cattle accordingly, &c. the Conſideratid 
is void, becauſe it does not appear that the Debt was to be diſcharge 
thereby; and if not, the Plaintiff notwithſtanding might bring his de. 
tion for the Money, ſo that the Promiſe is but udunt patum. 


1 Lecn. 2979. If A. in Conſideration that B. will deliver to him a Recogniſance v 


Cine 158. read over, aſſumes and promiſes within fix Days, to re- deliver the ſame 

to B. or to pay him 1000). this is a good Promiſe, upon which B. may 

have an Action againſt A. for the Conſideration is ſufficient. 

If A. demiſes certain Lands to B. rendring Rent, and B. aſfigns u 
after which Rent becomes due, and D. in Conſideration that 4 


cited. 


Cro. Elix. 67, 
150. S. C. D. 


adudged; will ſhew him a Deed, by which it may appear that ſuch Rent is due, 
but the Pro- aſſumes and promiſes to 4. forthwith to pay the ſame, if A. does ſhev 
miſe there P. the Indenture of Leaſe, by which it appears that ſuch Rent is due, 


was in Con- 


A. ſhall have an Action upon this Promiſe againſt D. for when any 


ſideration, ,. | : | ; 

Ec. to pay Thing, though never ſo ſmall is to be done by the Plaintiff, it will bes 
a Rent Conſideration ſufficient to ground an Action. 55 
charge. . | 


Cro. Car. 70. like Point adjudged, 


1 Leon. 103, If A. is Lord of a Manor, ard a Controverſy ariſes between A. and 2 
4 Leon. 31. B. concerning a certain Copyhold which B. claims to hold of the fad 


adjudged; 


. Manor, whereupon they ſubmit to the Judgment and Award of 7 x. 


both Promi- and in Conſideration that A. (a) had promiſed to abide thereby, 3 
tes muſt be aſſumes and promiſes that if the ſaid F. F. ſhall adjudge the Copy ii. 
wade at the ſufffcient, that then he the ſaid B. will forthwith deliver up to A. tte 
lame Inſtant, p 7 B . 1 a ; 7. 55 f 
elſe they vili 01 eſhon thereof, this is a good Conſideration, the Promiſe being ( 
b- »: dr patta Reciprocal, and to avoid Variances and Suits. 


© Fob $8." Oro. Eliz. 157. 2 Jones 168. (b) 4 Leon. 3. the like Point. March 75. like Point, per 0. 2 £4 
Cre. Elis 543. like Point adjudged, 889. like Point per Cur', Heb, 88. like Foint adjudged, 2 Aas, 


33. like Point adjude d. 


N Onſfideration is defined a Cauſe or Occaſion meritorious, that ye. 
Dyer 336. b. quires a mutual Recompence in Fact or in Law. | 

| Therefore if a Man promiſes ſo much Money at a Day to come 
Stud. 211, to (a) build a Houſe or a Church, without Conſideration, this is; 


debted to him in 201. the Defendant did aſſume aud promiſe to delive ] 
Goodkrin and ſeveral Cattle to 7. S. to the Uie of the Plaintiff, and that the I: | 
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the Promiſe, and though it appears that B. was then in Poſſeſſion 855. 8. P. 


Aſſumplit, 171 


If the Father of A. and B. lying ſick, declares his Intention to de— eee 
viſe a Rent of 4“. per Ann. to his younger Son, during his Lite, ane Adu es. 


* 


ro. El. z. 163 


thereupon A. the eldeſt Son, in Conſideration that the Father will not S. C. 
charge his Lands therewith, afſumes and promiſes to B. to pay the faid zudged. 
Rent; whereupon the Father for ears to charge the Land, and dies, aud 
the Land deſcends to A. diſcharged of the ſaid Rent, this is a good Con- 
ſiderat on. e | | 

If B. the Daughter of A. be Heir apparent to C and D. promiſes, % , 
to A. the Mother, in Conſideration that ſhe would (4) conſent and 19. 8 
agree that the ſaid B. her Daughter, ſnould marry his Son, that he A, $57. 
would give to the ſaid 4. 100 J. upon which A. contents, and the Mar- 3 
riage takes Effect, this is a good Conſideration; for Nature has given „ 
the Power of diſpoſing to Parents, and in Nature their Children are "6a, 
bound to obey them. | | 18. 8. C 


«a CL- 


| | 1 achudged, 
Hob. 10. S. C. adjudged by three againſt one. Hut 39. S. C. cited, (a) In Conſideratiop the Plain. 
tiff would give his good Will and FEurtherance to a Marriage. Moor 595. Pl. SS. Were Mariiaze- 
Brokage Bonds, and other Confiderations, to procure Marriages are made void in Equity, ide 


Abr. Eg. 89, 90. and Tit. Mr1rriace. In Conſideration the Plaintiſt would procure the Conſent of her Ma- 
ſter for the Defendant to have a Shop in his Houſe, . a good Conſideration. Godb. 216. —— In 


Conſiderestion the Plaintitt would procure the Conſent of the Leſſor, that the Leſſee might aſſign 
his Term, c. Hut. 39. adjudged a good Conſideration. —— In Confideration that the Mother f 
J. would permit her Son to ſerve him for ſuch a Time. 1 Rol. Abr. 20. adjudged. | 


If A. being on a Treaty with B. for the Purchaſe of certain Lands 1 Rel. Abr. 
from B. comes to B's Wife, and promiſes her in Conſideration that e Rr 
ſhe would not hinder the Bargain, that he would give her 101. or a Hadscg. 
Riding-Suit, this is a good Conſideration; and the Husband and Wife 
may have an Aſſumpſit on this Promiſe. | N 

If B. in Conſideration that A. at the ſpecial Inſtance and Requeſt of i Re. Alr. 
B. would permit B. to have and hold a Meſſuage and Land, then in 23. | 
the Occupation of B. una cum proficuis & commoditatibus inde provenien- 
tibus to his own Uſe, promiſcs to pay him 13s. at Michaelmas after, for 
Rent for the Premiſſes; and alſo at the ſaid Feaſt to deliver the Pol- 
ſeſſion of the Premiſſes to A. in as good Repair as it was at the Time 
of the Demiſe, this is a good Conſideration to maintain an Action, tho? 
it does not appear that A. had (a) any Eſtate therein at the Time of (4 Coo? Elis 


thereof. cont. but 

. . 8 | . 5 2 Ro! Rep. 
435. like Point adjudged. 1 Vent. 211, 212. like Point adjudged. Hard. 366. S. P. dubitatur. 4 Leon. 
2. like Point adjudged. Vide 2 Keb. $1, $2. 1 Sid. 323. like Point a ju ged. 2 Keb. 182. adjorn. 
1 Lev. 204 adjudged, and vie 2 Lev. 35. But upon Evidence, it muit be proved what Eftate 
the Plaintiff had, ſo that it may appear that there was a Conſideration. 2 Rol. Rep. 4 5. but afier a 
Verdict for the Plaintiff, the Court will intend it was proved. 1 Vent. 211. 1 Lev. 179, 


But if A. in Conſideration that B. will make an Eſtate at Will to 1 Rol. Abr 23. 
him, ſuch as Counſel ſhall deviſe, promiſes, Ec. this is no good Conſi- 4 27 193+ 
deration, for that he may preſently after the Eſtate made determine it. . 

If A. having ſeveral young Children, lies ſick, and B. in Conſide- 3 Leon. 88. 
ration that A. after his Death, will commit the Education of his Chil. adjudged 
dren, and the Diſpoſition of his Goods, during their Minority to him, Fab an 
aſſumes and promiſes to A. to procure certain cuſtomary Lands to be $5. 
aſſured to one of the Children; whereupon A. appoints B. Overſeer of Vde 3 Le: 
his Will, and that his Goods ſhould be under the Diſpoſition of B. 4 129. cont. 
aies, and B. by Virtue thereof, takes Poſſeſſion of the ſeveral Goods 
of A. if B. does not procure ſuch Lands to be aſſured accordingly, yet 
ſhall the Executor of A. have no Action againſt B. for here is no Con- 
iideration, inaſmuch as the Power whica B. had given him, was only 


pro 


IJ 


© AF mmm ter.” 


172 _ Aſſumplir. 
(a) Bur if ro eaucatione Niberorim, and no (a) Profit to himſelf; and though ſuch 
one Execu- Overſeers do too often make their Advantage, yet that is contrary b 


tor, in Con- their Truſt, and ſuch a Fraud as the Law will not preſume. 


ſideration : | | 3 
the other would relinquiſh the Executorſhip, aſſumes, Oc. this is good. 1 Bulſt. 185. vide 1 RI. 


Abr. 49. 5 


3 Leon. 105: If there be certain Controverſies between A. and B. and they ſub. © 
adjudged. mit to the Award of J. S. who among other Things, is about to award 
that B. ſhal] deliver up to A. two ſeveral Obligations, wherein A. was 
bound to B. whereupon B. in Conſideration that upon the Requeſt of 

A. the Clauſe in Relation to the Delivery up of the Obligations ſhala! 


be left out of the Award, aſſumes and promiſes to A. to deliver then 

up to- A. gratis, Ec. this is a good Conſideration, the Clauſe being 

omitted ad ſpecialem inftantiam ipſius A. | "1 

1 Rl. Rep. If A. pawns Goods to B. upon Condition of Redemption at a Day A 
* No certain, and after the Day the Goods being not redeemed, B. ſays he = 

F ang Will fell them, upon which D. ſays, if he will ſtay the Sale of them 3 

Pic ber ſin. but for three Days, he will pay the Money and have the Goods, if B. oY 

does ſtay the Sale accordingly, B. may have an Action againſt D. upon 13 

0) So where this Agreement; for this was in Nature of (4) a Sale; and if D. had 0 
eee : paid the Money, he might have brought Detinue for the Goods. „ 
a 1a | | = 
he had paid and delivercd to the Defendant twenty Pieces of hammer'd Money, being twenty old 5 ( 
Shillings, at his Requeſt, he the Defendant promiſed to pay him twenty Shillings new Money; and it = t 
was objetted that the Property was not altered; ſed non allocat' ; for a Delivery, in Conſideration of t 

being paid the Value, is a Sale. 1 Salk. 25. | | | 5 
Cro. Fac. 612. If A. and B. are both Sollicitors for the Office of Under-Sheriff, and , 
23 „ in Conſideration that B. will deſiſt, aſſumes and promiſes to B. tha | | 

adjudged, if he the ſaid 4. obtains the ſaid Office, that he the ſaid A. will pax Þ 
unto B. 201. for a Horſe, &c. this is a good Conſideration. = w 
Minh do. A. has Lands in D. of which Pariſh B. is Rector, and B. in Conf. a 

deration that A. will plant his Lands with Hops, and ſo better th: | 
Tithes, aſſumes and Promiſes to allow him 40s, for every Acre 6 3 


planted; and whether this is a good Conſideration, becauſe the Tiths Þ 

cannot be bettered by the Planting of the Hops, but by the growing o Þ 

them, dubitatur. EN ES LIE (1 
1 Sid. 89. If A. together with B. is bound to C. for the proper Debt of B. U. © 
adjudged and H. pays the Money, and B. dies and makes D. his Executor, d], 


ny ©; D. in Conſideration that A. will forbear to ſue him till ſuch a Tine, 
Stevens, Aſſumes and promiſes to repay him, this (c) Conſideration is good, tho 
i Lev. 1. S. C. D. was liable in Equity only. | 
1 Rol. Rep. | 


27. S. P. per Croke. (c) So if the Conſideration be that the Plaintiff ſhall releaſe an equitable In- 
tereſt only. Wells and Wells, 1 Vent. 40. 1 Lev. 272, ——In Conſideration the Plaintiff would for- 
| bear to ſue for a Legacy. 2 Lev. 3. 1 Vent. 120, 95 | 


1 Lev. 25. If the Plaintiff declares that he was poſſeſſed of ſeveral Seamen 

2 52 Tickets for Wages due to them, and had ſollicited the Treaſurer of tht 

judged, Navy to pay them, who had ordered the Defendant his Clerk to pa) 

1 Sid. 392, them, and the Defendant, in Conſideration the Plaintiff would not gie 

S. C. ad- his ſaid Maſter any further Trouble, about the Payment thereof, a- | 

judged. ſumed to pay them, this is a good Confideration ; for though it does not 
appear the Plaintiff had any Intereſt in the Money, or Authority to re-“ 
ceive it, and it was objected, though he might not trouble the Maet (4) 
further, yet the Owners might; yet after Verdict for the Plaintiff, JW ictelt 
was adjudged for him; for it cannot be intended but that the Plaint 225. 
had an Intereſt in the Tickets, or Authority to receive the Mone); end 
elſe the Treaſurer would not have ordered the Payment thereof. EE 
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Aſſumplit. 173 
If A in Conſideration that B. an Infant, hath promiſed to permit i Med. 25. 
A. to carry away ſo much of his Graſs, Gr. aſſumes and promiſes to beide 
pay B. 61. the Confideration is good, and B. may maintain an Action % and 
againſt A. upon this Promiſe, notwithſtanding B. may avoid his Pro- je. 
. | . | | 8. C. ad- 
judged. 1 Tel. 134. like Point per Cur. 1 Sid. 41. 1 Keb. 1. S. P. vide Head of Infants: 


5 jf A and B. are Church-wardens of D. and C. at the Proſecution 1 Vent. 297. 
> of A. and B. is excommunicated for not paying a Tax for the Repara- 6% 1. up 
tion of the Church of D. and C. in Conſideration that the Biſhop, at „ and Col. 


the Requeſt of A. and B. would abſolve him, aſſumes and promiſes to linzwoed. 


pay unto A. and B. ſo much, if C. is accordingly abſolved, A. and B. 2 Lev. 119. 
mar 1 Actio is Promiſ. init C. for it cannot be in- S' C- ad- 
may have an ion upon this Promiſe againit C. for it cannot be in- 9. | 
ES | judged, the 
> tended but the Abſolution was at the Inſtance of A. and B. and by Conſidera- 
* Reaſon of the Promiſe to pay them the Money. tion being 
i 5 | 3 5 that the 
> Biſhop would abſolve the Mother of the Defendant at the Requeſt of the Defendant; which the Bi- 
ſhop would not have done, if che Plaintiffs had not accepted the Promiſe of Pay ment. 


It B. is indebted to A. in 201. and C. is indebted to B. in the like i Rol. Abr. 
Sum, and C. promiſes A. in Conſideration that he is content to ac- 29. ide 


cept the ſaid Sum by the Hands of C. and to ſtay for this for four Days, KP get aa 


that he will pay him the ſaid Sum, this is a good Conſideration for A. there. 

to maintain an Action upon the Caſe againſt CC - 
If A. is indebted 20 J. to B. and dies, and his Executor in Conſide- 1 Rol. Abr. 
ration that B. will forbear him for a reaſonable Time, promiſes to pay — * 
bim the Debt, this is a good Conſideration to have an Action, with an gr eat: rg 
Averment that he forbore him for a certain Time. by an Exe- 
Ee | | | | | cutor or Ad- 
miniſtrator, or an Heir, to pay on Forbearance, makes a good Conſideration, vide the ſeveral Titles, 

and 1 Dan 51, 52, Ge. | | 8 V 


— —— 


F? ) Where the Conſideration ſhall be ſaid to 
_ be executed oꝛ continuing. 


_ „ altogether executed and paſt is not good to maintain 1 Ret. Aly. 
an Aſſumpſit ; but if it were moved by a precedent Requeſt it is 11, 12. 

good, and doth amount to a Promiſe; for it is not reaſonable that one 8 i 

Man ſhould do another a Kindneſs, and then charge him with a Recom- * 

pence; for this would be obliging him whether he would or no, and a 

= bringing him under an Obligtion without his own Concurrence. 


= "Therefore if the Servant of AH. be arreſted in London for a Treſpaſs, Dyer 252. 

and J. S. who knows A. bails him, and after A. for his Friendſhip, pro- 1 Rol. * 
= miſcs to {ave him harmleſs, and 7. S. comes to be charged, yet this!“, 
is no Conſideration to ground an Aſſumpſit on, becauſe the Bailing, which g 28 


We - : Owen 1 2 

wagas the Conſideration, was paſt and executed before. _ Yelw, ar 

(c) But it had been otherwiſe if the Maſter had before requeſted him Dyer 172. 
= to become Bail for his Servant, and the Bailing had been after. 1 Rl. Abr. 
9 1 1 » 


; (a) Hob. 106. S. C. and S. P. cited and agreed, becauſe the Promiſe is not naked, but couples 

Is ittelf with the precedent Requeſt, and the Merits of the Party procured by that Requeſt. 2 Leon. 

3 757 5. C. cited and agreed. Cro. Car. 409. S. C. and S. P. cited and agreed per two Juſtices 47- 
wt 5 gien 0. | 
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So if a Man requeſts another to labour for his Pardon, Sc. and at. 
2 465. ter he has done his Endeavour, if the other ſays, in Conſideration that 
A Sos. | he has laboured for his Pardon at his own Charge, he promiſes to pay 


1 Brownl. 8. him ſo much, Ec. this is a good Conſideration. 
Hob. 105 If A. ſerves B. for a Year, but has (a) nothing for his Service, an 


174 


1 Rol. Abr. 11. 


—_ 


Len va. afterwards at the End of the Year, B. for bis good and faithful Service, 


og 57 42 aſſumes to pay him 10 A may have an Action upon the Caſe, upon 


(a) But if a this Promiſe againſt B. for the Conſideration is good. 

Servant has 9 5 . 3 

Wages given him, and afrer his Service ended, his Maſter ex abundantia promiſes to pay him 10“ 
more, he ſhall not have an Action on this Promiſe, becauſe there is no precedent Conlideratiq,, 
2 Leon. 225. Hutt. 84. | | 8 


1 If A. leaſes Lar ds to B. for a certain Term of Vears, rendring Rent, 


Pe ing and after ſome of the Vears expired, and the Rent pa d, A. in Cori. 
Eduards, 


deration that B. had occupied the Land and paid his Rent, aſſun e; 
adjudeed to fave him harmleſs againſt all Perſons for his Occupation paſt ard t 
"ar gg eg come, if afterwards the Cattle of B. are diſtrained Damage-/eaſant, he may 


judged, and have an Action upon this Promiſe againſt A. for the Occup:tion, whicy 


la id the Con- is the Conſideration, continues. 


ſideration | | | 
that he was in Poſſcſhon, and had paid, and was to pay his Rent, was a ſufficient Cauſe for 4, ty 
defend his Poſſeſſion for the Time to come. 


2 Leon. 111. If there be a Communication between A. and B. concerning a Mu 


3 riage to be had between A. and the Daughter of B. upon which B. e. 


March and fers him 200 J. with his Daughter in Marriage; but they cannot agrc 
Rainsford, upon the Day of Payment, and afterwards A. ſteals away the Dauz hte: 
1 Leon. 102. of B. and marries her without the Conſent or Knowledge of B. ar 


S. P. after B. agrees thereto, and in Conſideration of this Marriage aſſvn- 


to pay 100 J. to A. this is a good Promiſe, upon which A. may ha» 
(a) A good àn Action againſt B. for the (a) natural Affection of the Father, ai. 
Conſidera- the () Advancement of the Daughter makes this a Conſideration (9 


tion to raiſe Continuing. | 
an Uſe, but | 


not an Aſſumpſit. Cro. Elix. 756. agreed per Cur”, Cart. 141. arguendo, (b) Marriage is alw:ycg 


continuing Conſideration. 2 Leon. 224. per Anderſon, Godb. 3 1. Cro. Car. 409. Hut. $4. Cro. Eliz 14, 
(c) A Serjeant at Law gives Counſel to A. who afterwards in Conſideration thereof, afſumes to 17 
him 20 J. an Action lies thereupon. 2 Leon. 111. per Poph. Cro. Eliz. 59. ſaid, 


In Conſideration that he had paid Money for the Defendant, and ob. 


2 Keb. 99. 
tained a Releaſe of his Debt, was held a continuing Conſideration, be- 


cauſe the Benefit of it was continuing to the Party. 


n_— 


(E) Where the Pzomiſe ſhall be void. the Con- 
ſiideration being againſt Law, 


A® all Confiderations are deemed inſignificant and void, that are rot 

of ſome Benefit to the Promiſor, or Loſs to the Promiſee: if 
they are wicked and ill in themſelves, or unlawful by being prohibited 
by ſome Act of Parliament, they are void; therefore 

1 If an Officer, who by the Duty of his Office is obliged to execute 

15 | Writs, promiſes in Confideration of Money paid him, to ſerve a certain 

1 Rol. Rep, Procefs, an Aſſumpſit will not lie on this Promiſe; for the Receipt of the 


313. S. P. ad- Money was Extortion, and eration: unis 
. : # „and the Conſideration unlawful. 


' Conſideration being that he would ſerve a Ne exeat Regnum. | | 
0 | &9 
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Aſſlumpſit. 175 


So if an Executor ſues Execution by Elegit, and B. a Stranger, as a 1 Rol Ahe. 16. 
Friend to the Executor, in Conſideration that the Sheriff would forth— 8 103. 
with execute the ſaid Elegit, and of 64. to him by the Sheriff paid, aged. 
promiſes to pay him 607. upon which the Sheriff executes the Wr:t, 

et no Action lies, becauſe the Conſideration is (a) againſt Law; for 


the Sheriff ouzht to do his Duty without Reward, and this 607% is no 3 


— : —— 


Diſcharge of the Fees due to the Sheriff, being given by a (5) Stranz zer, fer one that 


and not expreſſed for them. he has ar- 
| reſted ro 


eſcape, on the Promiſe of a Stranger, to be paid ſo much Money, yet no Action lies on this Pro- 
miſe. 1 Salk. 28. vide Head of Sheriff. (b) Otherwiſe where given by the Plaintiff himſelf. 1 Rol. 


Abr. 26. | 


— 


But if a Man brings a Capias that he has againſt A. to the Sheriff, 1 Rol 46.16. 
and prays him that he will make 7. S. his Special Bailiff, and promiſes ' _—u LAS 
him that if he will make his Special Bailiff, that if A. eſcapes from the S 
Bailiff, that he will bring no Action for the Eſcape againſt him, this is 178. 
an Aſſumpſit upon which an Action lies, if he brings any Action againſt Owen 97. 
the Sheriff for the Eſcape. S. O. ad- 


So where the Sheriff takes Goods in Execution upon a Heri facius, and 33 
a Stranger promiſes the Officer to pay him the Debt, in Caſe he would adjudged on 
reſtore them, this is a lawful Conſideration; for by the Heri facias he Demurrer, 
may ſell the Goods, and this in Effect is doing no more. | de an. 
If A. in Conſideration of ſome Benefit, promiſes not to ſet up or fol- „, ; 
low the ſame Trade with the Plaintiff in ſuch a Town, this is a good FO 1 7 | 
Promiſe ; but if the Promiſe were not to ſet up or follow the ſame Trade Co Fac.326, 
in any Part of the Kingdom, it would be void. is : 
| | 2 B //t. 136. 
1 Jones 13. March 7). 2 Rol fo. 201; 


If A. being a Clerk, promiſes B. in Conſideration that B. will pro- 1 Rl. Ahr 18. 


cure him to be Rector of a Donative Church, with Cure of Souls, to ee LA 
pay 101. to B. this is no good Conſideration to maintain an Action; for 1 


is is S1 f . §. C. 1 Fones 
this is Simony, and an Offence againſt the Laws of GOD and Man. 341 8. "x 


If A. levies a Plaint in the Court of Stepncy againſt B. upon which a «judged. 
Precept is directed to C. the Bailiff there, to attach the Goods of B. EI 230. 
and thereupon C. attaches certain of the Goods of B. and A. in Conſi- py ny 
deration that C. will deliver thoſe Goods to him to deliver at the next e 
Court, aſſumes and promiſes to ſave C harmleſs, Sc. the Conſideration is 3 Leon. 236. 
void, being againſt Law; for the Bailiff ought not to deliver them to the 8. C. hu 
Plaintiff. RE | | | judged, 


If A. being ſeiſed of Lands in Fee, enters into a Recogniſance to B. Cro. Elix. 


and after makes a Feoffment of thoſe Lands to C. who, in Conſideration 551: 


that B. will aſſign to him the Recogniſance, aſſumes and promiſes to Barrew and 


pay him 80. this is a good Promiſe; for the Conſideration being to aſ- * 
| ſign to the Ter- tenant, it operates by Way of Diſchar 
lawful; otherwiſe of an Aſſignment to a Stranger. 


ge, and is clearly 


If A. brings B. to a common Inn, of which C. is Hoſt, and affirms . 


do C. that he hath arreſted B. by Virtue of a Commiſſion of Rebellion, Hwy, 55. 
and in Conſideration that C. will keep B. as a Priſoner by the Space of e 
B one Night, aſſumes and promiſes to ſave C. harmlefs, 6c. | 

„ againſt C. in an Action of Falſe Impriſonment, C. may have an Action Harcourt. 
againſt J upon this Promiſe; for though the Conſideration, viz. the 5 oh 
== kceping of B. was unlawful, yet becauſe ir did not appear to C. to be fo, ju 3 


ö between 
if B. recovers Fletcher and 


| | dged ; bu? 
the Promiſe to ſave him harmleſs was good. ; 


15 0 PN ; erhaps 
there may be a Diverſity where a publick Officer, and where a private Man (as in ne 1 6 
kes the Arreſt ; but becauſe the Defendant had pleaded Non Aſſumpſit, which implied that tue 


Impriſonment was lawful, he agreed Judgment ſhould be given for the Plaintiff. 


But 
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ration was 


judged. 


\, Afſumplit. 


But if it appears that the Act which is to be done is unlawful ; as if 


— oY "= 


176 


. 3 J. in Conſideration that B. will beat C. promiſes to fave C. harmleſs, 
S.C. and the Conſideration is void. | 


hg 2 Lev. 174. like Point adjudged, where the Defendant in Conſideration of 20 f. aſſumed to 


pay 405. if he did not beat F. §. out of ſuch a Cloſe. 


1 Lv. 19). If A. is in Execution at the Suit of B. and C. in Conſideration that 


adjudged the Gaoler will permit A. to go at Large, aſſumes and promiſes to (a) 
between him that A. ſhall pay the Debt at a certain Day, and that he the ſaid 


Martin and 


Blitbman. C. will ſave the Gaoler harmleſs, the Promiſe is void; becauſe the Con. ; 


2 Bulft. 15 ſideration is againſt Law. 

and Godb. ; | | | 
250.S.C, adjudged, the Promiſe being to pay the Gaoler Money. Het. 175. S. P. 10 Co.102. S. P. ag, | 
per Wray, Ch. Juſt. and that if ſuch Promiſe was not void by the Common Law, it is made void i 
the Statute 23 H. 6. C0. Elix. 199. adjudged, 3 Leon. 208. adjudged. (a) Bur ſuch Promiſe to the 
Plaintiff is good, for that he may lawfully diſcharge him. Cro. Elix. 190. adjudged. 


1 Sid. 132. If A. is arreſted, and C. in Conſideration that the Bailiff will ſuffer 


z 00 483. A. to continue in the Houſe of C. till the next Morning, aſſumes and 
1 promiſes then to deliver him in ſafe Cuſtody to the Bailiff, the Conſide. 
8. C. ad- ration is lawful; for it ſhall not be intended that the Bailiff was ever 


judged Ni, abſent from B. ſo that it could be no Eſcape. | 
the Promiſe | 5 6 15 


being to deliver him or pay 107. and the Action being brought by the Plaintiff himſelf, who de. 


clared upon a Promiſe to the Bailiff ex parte queren; ſo that if he was out of Cuſtody, it muſt be 
intended by the Aſſent of the Plaintiff; becauſe the Promiſe was made to the Bailiff ex parte queren. 


tus; and by bringing the Action he hath affirmed his Aſſent. 


I Mod. 166. | 


469, 470. Oaths ſhall depoſe that the Father of A. was ſo indebted to B. that then 
bis like he will pay it, if B. does produce his Witnefles, Oc. he may have a 
DO ny Action upon this Promiſe againſt A. for the Conſideration is not un. 
eie e Jawful, nor the Oath prophane ; adjudged by two Judges againſt Vanghai, 
ro take ſuch who held that ſuch an Oath, illegally adminiſtred and taken, was within 
Oath before the Statute of prophane ſwearing. „„ 


the Mayor — | EP Dy 
of London. Bret and Pretiman, like Point. 1 Cid. 283. adjudged. Raym. 153. adjudged, 1 Keb. 20 
44. adjudged ; where the Conſideration was to take ſuch Oath before a Maſter in Chancery. 2 did 


123. hke Point adjudged ; where the Oath was to be taken before a Maſter in Chancery ; and a lik 


Point there cited to have been adjudged, where the Oath was to be taken before a Judge of Aſſiſe. 


1 Sid. 212, If A, obtains a Judgment againſt B. in the Marſhal's Court, and a. 
1 Keb. 744. terwards in Conſideration of Money in hand paid, aſſumes and promiſe 
; to aſſign this Judgment to C. this is a good Promiſe ; for it is lawful ſo 
to do, and the Intent muſt be that ir ſhall be aſſigned according to com- 
mon Uſage, viz. by Letter of Attorney, ſo that C. may take out Exe 
cution in the Name of A. which may be done without any Mainte- 

nance. N 


2 Fones 284. If A. obtains a Judgment againſt B. and thereupon takes out an El 


8 git, and delivers it to the Under-Sheriff, who by Virtue thereof ſeiſes 

More and Certain Goods of B. and afterwards the Under-Sheriff, in Conſideration 

Chayman, that A. will take out a new Elegzt, and deliver it to him, he promiſes to 

Carter 223, Cauſe and procure the ſaid Goods to be found by Inquiſition, and to de- 

S. C. ad- liver the ſame to ſuch Perſon as A. ſhall appoint, Oc. this Promiſe is 
againſt Law, being to do a Thing againſt the Duty of his Place, b) 
which he is bound to return an indifferent Jury ; and though Part of the 

— Promiie was to do a lawful Act, yet ſince that depended upon the oth! 
Part, which was illegal, the whole is naught. 


women : (F) (Whete 


If the Father of A. was indebted to B. and A promiſes B. that if | 
he will bring two Witneſſes before a Juſtice of Peace, who upon their | 
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be omitted, it cannot appear to the Court whether the Damages given 


here that imports a Promiſe or Contract. 
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FFF 


) Where the Conſideration and pꝛomiſe ſhall 
be ſaid to be ſuffictently ſet fozth and a- 


HE Plaintiff muſt ſet forth every Thing eſſential to the Gift of the But for 
+ Action, with ſuch Certainty, that it may appear to the Court that this 84 
there were ſufficient Grounds for the Action ; for if any Thing material r be 

eadings. 
by the Jury were in Proportion to the Demand, or whether the Party 
was at all intitled to a Verdict. | | ; 
Therefore in an Action upon the Caſe, the Plaintiff (a) cannot de- 
clare quod cum the Defendant was indebted to the Plaintiff in ſuch a Sum, 3 
and that the Defendant, in Conſideration thereof, ſaper ſe Aſſumpſit to point 10 
pay, Sc. without () ſhewing the Cauſe of the Debt. | _ 5 
odb. 185. 


Cro. Fac. 20), 213, 642. Hob. 18. Moor $54. Pl. 1167. Hetl. 106. 1 Rol. Rep. 391. 1 Bulſt. 67. 3 Bulſe. = 


207 Cro. Fac. 397. Hard. 132. but Palmer 171, per Croke and Chamberlain, there is a Diverſity where 
the Promiſe 1s to pay ata Day to come, and where not ; for the Promiſe to pay at a Day to come, 
implies a Forbearance in the mean Time; and vide 1 Rol. Rep. 396. (a) Such a Declaration is not 
made good by Verdict. Cro. Car. 6 31. 1 Sid. 182. and vide 1 Bronl. 14. Poph. 31. Fenk. 293. 


E () The Plaintift declared that the Defendant was indebted to the Teſtator of the Plaintiff in 207. 


uas ei ſolviſſe debuit ſecundum agreament inter eos habit. 2 Lev. 162. Judgment was ſtaid after Verdict; 
or the Agreement might be by Deed. Vide Carth. 276. | | | e 


So, if in an Aſſumpſit the Plaintiff declares that, in Conſideration quod | | 
procuravit F. F. to ſurrender a Meſſuage, Ec. the Defendant ſolueret * 34; 246. 
to the Plaintiff 101. the Declaration is not good; for there is no Pro- vr ee 
miſe laid, ſuper ſe Aſſumpſit, or agreavit being omitted; and nothing S. C. ad- 
Es judged Niſi. 

Raym. S. C. 

adjudged Ni. 1 Keb. 879. 


Super ſe Aſſumꝑpſit on an Inſmul computaſſet was left out, and a Diffe- 2 Keb. 97. 
rence was endeavour'd to be taken where the Law raiſes the Promiſe, and * $4: 306. 
where it is a ſpecial Promiſe; and that in the firſt it ſhould not be need- 
ful; but the Court held it neceſſary in both; for the Law does not (c) (c) 6 Med. 
create a Promiſe in any Caſe in Pleading, bur gives ſufficient Evidence to 131. S. P. 
a Jury to find a Promiſe. = by ber, Holt. 

But in this Action the Law requires no greater Certainty in the Al- ee of 
legations, than the Nature of the Thing requires; therefore if a Con- 8 
tract be made in general Terms, the Declaration may likewiſe be Ge- 
neral. Hence a Quantum meruit for diverſa veſtimenta & omnia alia ma- 
terialia adinde ſpectantia, is good. 5 „„ ; 

So if in an Aſumpſit the Plaintiff declares that, in Conſideration the? Bulſt. 31 
Plaintiff would find and provide for a ſick Man all ſuch Neceſſaries as ” ded - 
he ſhall want, the Defendant aſſumed and promiſed to pay, Oc. and between 
avers that he had found him Neceſſaries amounting to ſuch a Sum, Se. nd 
this is a good Declaration, without ſhewing in particular what thoſe Ne — 


| ; = 1 Rol. Rep, 
ceſſaries were - for that would make the Record too prolix. 17 8. G. . 

| = adjudged, 
and the rather becauſe it was after Verdi, Vide Tit. Error, 


If in an Indebitatus Aſſumpſit, the Plaintiff declares that the Defen- Ed 
dant was indebted to the Plaintiff in 101. for the (a) Feeding and judged, and 
| Z 2 | Agiſt- a ffirmed | 


upon\a Writ 


3 s of Error in Cam. Scacc. 1 Rol. Rep. S. C. adjudged and affirmed. (a) Indebitatus for Tithes, Wright 


and Beal, 1 Lev. 141. 1 Sid, 223. after Verdict adjudged good, and intended ſevered, and upon a 
| | | ſpecial 


Aſſumpſit, 5 177 
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Court hope. 


„ 


adjudged, had received 24 J. of ſeveral Perſons, to the Uſe of the (c) Plaintif, 


and ſaid they would intend it Money lent. 2 Keb. 615. adjudged, and vide 1 Rol. Rep 391. Cro. Fa | 
690. (4) So an Indebitatus lies for gol. pro diverſis denar ſummis ei ang wage ac pro diverſis denario | 
ſummis de ead' the Plaintiff recep?” & habit ac pro quadam pecunie ſumma, 


Palm. 442. for an Account may be for divers Cauſes, and ſeveral Matters and 


adjudged. Promiſe, to pay ſo much Quantum rationalibiter valerent, this is a g 
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Aſſumpſit. 


178 


— 


ſpecial Con- 


23 is certain enough; for as well the Wares and Merchandiſes, as the Pa. 
falko. turing and Wheat, are Perſonal Things, for which an Aſſumpfit may be 


1 Sid. 425. brought. 


I Vent. 44. 


2 Keb. 552. 1 Med. 8. adjudged . Pro premio, on a Policy of Inſurance, 2 Lev, 133. 


Carth. 26. 8o in an Aſſumpſit the Plaintiff declared pro opere & labore generally, 
adjudged. without ſetting forth what Sort or Manner of Work or Labour it was; 
and though it was objected that it ſhould be ſet forth particularly, ſo 
B. R. be- that it may appear to the Court to be lawful Work, yet the Court held 
tween Hib- it well enough ; and that the only Reaſon why the Plaintiff is obliged | 


Paſch. 5 W. 
& M. in 


bert and to ſhew wherein the Defendant is indebted is, that it may appear to the 
i Feu. 44. Court that it is not a Debt on (+) Record or Specialty, but only upon 
Es = © | 

1 Sid. 425. to appear, are ſufficient. 


2 Keb. 552+ 1 Mod. 8. S. P. (5) For Damages recovered in an Aſſumpſit, will be no Bar to an Ati. | 
on of Debt grounded on a Record or Specialty. Cro. Car. 6. 1 Leon. 155. Cro. Eliz, 242. N 


dos $54, Ii an Aſumpſit the Plaintiff declares, that whereas the Defendant 


i Rok Rep. in Conſideration thereof the Defendant did aſſume and promiſe to pay, | 


—_ ad. e, this is a good Declaration, without (4) ſhewing of what Perſons in 
(e) So an In- Particular he received the Money, (e) becauſe the Conſideration is exe. 
debitatus for cuted, and not traverſable. 5 e | 
Money re- | | | | . | Ce. . 3 
ceived by the Hands of F. S. to the Uſe of the Defendant. 1 Mod. 42. adjudged good after Verdi, | 


y the Plaintiff, at the Re | 
22 of the Defendant, to F. S. ſolut', without ſhewing in particular how much he was indebte | 
or each Cauſe ; for that is not material, he being indebted ſo much in toto. Cro. Fac. 245. Yelv. 11; | 


I Brownl. Ent. 71. (e) Where the Confideration is executed, it is only Inducement, and needs nt | 
be preciſely alledged as to Time or Place. Cro. Eliz. 715. : 


Cro. Car. 116. If in an Aſumpſit the Plaintiff declares quod cum there were ſever | 
Reckonings and Accounts between the Plaintiff - and Defendant ; ad 
judged. At ſuch a Day, Ec. inſimul computaverunt for all Debts, Reckonings ant 
Hetl. 106, Demands; and the Detendant upon the ſaid Account was found to bein | 
113. S. C. Arrear the Sum of 20 J. in Conſideration whereof the Defendant pro- 
adjudged. miſed to pay, Oc. this is a good Declaration, without ſhewing it ws | 


Holms and 
Savil, ad- 


Poph. 177. ; . 5 ; 
Loch 105 pro mercimoniis, or otherwiſe, wherefore he ſhould have an Account; | 


Yelv. 50. Things. may be included and comprized therein, which #2 Pede compd 
N are reduced to a Sum certain, and thereupon being indebted to tit | 
59% e Plaintiff, it is ſufficient to ground an Action. 

3 Mod. 199, If in a Quantum weruit for Meat, &c. the Plaintiff declares upon 


33 been valebaut. 


All. 5. ad- If in an Aſſmpſit the Plaintiff declares, that the Defendant in Conſ- 
judged. deration of, &c. inter alia, did aſſume to pay, Ec. this is no good De- 


"ide Alert claration, becauſe he ought to fer forth the whole Promiſe, which is in- 
: tire. ö | 


3 Keb. 469. Declaration, though general; and though objected that it ought to hatt 


Hb. 88. If in an Aſſumpſit the Plaintiff declares, that in Conſideration tht | 


Agiſtment of Beaſts, and for Wheat & aliis (a) mercimoniis per predio 
rat, (a) the Defendant habit” & recept”, this is a good Declaration ; for though 
So an Inde- it be not ſufficient to ſay that he was indebted generally, becauſe . 
bitatus lies that may be for Rent upon Leaſes or Debts upon Specialties, yet this 


ſimple Contract; and any general Words, by which that may be made 
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Plaintiff had promiſed to deliver a Cow to the Uſe of the Defendant, | 
the Defendant did aſſume and promiſe, Ec. this is a good Declaration. 
WE ng | without 


+7 


2 


„ 


Aſſumplit. 179 
without (a) any Averment of the Delivery of the Cow, (b) becauſe (a) And if in 
there is (c) Promiſe for Promiſe. ſuch Caſe 

= | 5 the Plaintiff 
doth aver a Performance, the Defendant can take no Iſſue thereupon. Cro. Eliz. 543. And an ill A- 
verment will not hurt. 1 Lev. $8, 293. (b) Where there are murual Promiſes, the Plaintift need not 
aver a Performance of his Part. Yelv. 134. 1 Mod. 621. 1 Rol. Rep. 336. 1 Vent. 41. Hard. 102, 103. 
March 75. Cro. Eliz, 703. 1 Lev. 20, 293. Cro. Eliz. 137. 1 Leon. 186. 1 Salk. 29. (c) Both theſe Pro- 
miſes ought to be made at the ſame Time, elle they will be zuda Pacta. Hob. 88. Cro. Eliz. 157: 
I Leon. 186. x AY | IE: 


() What may be pleaded as a good Diſcharge 


fendant muſt ſhew that there was no Contract, or that the Contract was 
void and without Conſideration, or that he hath performed it, and is verture, a 
therefore diſcharged. | 


and Perfoꝛmance of the Pꝛomiſe. 


"A N Afmpſit is an Action founded on a Contract, the Performance of Vide Head of 


which is a Fraud and Injury to the Plaintiff; and therefore the De- bom, 


fancy, Co- 


Releaſe, the 
Statute of 


5 Limitations, or more Money loſt at Gaming than the Statute allows, are good Bars, vide the ſeveral 
Titles; and where they muſt be pleaded, or may be given in Evidence, Title Evidence. 


If in a Quantum meruit for Medicines, the Defendant pleads that he March 17. 


had paid the Plaintiff (4) tot & tantas denariorum ſummas, as the ſaid (9) In an 4/7 


Fees and 


| Medicines were worth, without ſhewing what Sum in (e) certain he for 


El 2 hath paid ; this is no good Plea. 


Duantum meruit, and the Defendant pleads, That after the ſaid ſeveral 
+ Promiſes made, and before the Action brought, the Plaintiff and Defen- Ailward and 
| dant came to an Account concerning divers Sums of Money, and that the Ingram, 

= Defendant was found in Arrear to the Plaintiff 307. and thereupon, in 1 Med: 205. 
= Conſideration that the Defendant promiſed to pay the ſaid 30 J. the Plain- 8 . 


8 
1 


Money laid 
out, the 


Plaintiff avers that he had laid out 27 s. and the Defendant pleads that he paid all Fees and Money 
laid out, without ſewing what he had paid. Rob. Ent. 56. (e) Where the Defendant may plead Ge- 
nerally, that the Plaintiff exoneravit eum of the ſaid Promiſe. Cro. Car. 383. 2 Rol. Abr. 408. pl. 1. 


If in an Aſumpſi the Plaintiff declares that the Defendant did aſſume Mn 105 - 


and promiſe to pay to the Plaintiff ſo much Money, and alſo to carry adjudged, 

away certain Wood before ſuch a Day; the Defendant as to the Money and after a 
cannot plead that he paid it, and as to the Carriage of the Wood 0 ak us BY 
I 7 ; a Win e Plaintiff 
” Aſumpſit, (F) for the Promiſe being (g) intire cannot be appor- upon non 4ſ- 


= tioned. 


ſumpſit, a 


| Repleader 


Vas awarded. (f) 1 Brownl. Ent. 58, 59. In an Aſſumpſt to pay 24 s. per Hogſhead for Ale, &c. 
= the Plaintiff ſhews, licet 48 s. was due to him ſecundum ratam Predi#', Ec. and the Defendant quoad 
24 5s. de, &c. pleads aon Aſſumpſit, and as to the Reſidue, a Tender, and thereupon Iſſue is joined ; 
and vide Thomp. Ent. 66. Rob. Ent. 49. (g) The Defendant pleads the Promiſe was Conditional, and 
= traverſes that it was abſolute, as the Plaintiff had declared. Thomp. Ent. 74. Rob. Ent. 97. | 


If the Plaintiff declares upon an Jndebitatus Aſſumpſit, and upon a 
adjudged. 


ed: But 


1 tiff likewiſe promiſed to releaſe and acquit the Defendant of all Demands, North, Chief 
this is a good Plea, for by the Account the firſt Contract is merged. Joſt there 


| 2 2 BESET id, That if 
there had been but one Debt between them, the Entry into an Account for that would not determins 


the Contract, | 


The 


2 Mod. 43,44. | 
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upon a Writ 


180 Aſlumpflit. 

1 Rol. Abr. 32. The Defendant cannot plead that he revoked his Promiſe; as if 4, ;; 
2 Kol. Rep. in Execution at the Suit of B. and F. S. deſires B. to let him go at large 
—1— P. and that he will ſatisfy him; to which B. agrees, though J. &. before any 
Cro. Fac. 483. Thing is done in Purſuance of this Promiſe and Agreement, comes to B, 
S. C. adjudg- and tells him, that he revokes his Promiſe, and that he will not ſtand to 
ed. jt; yet ſuch Revocation cannot be pleaded in Bar to the Action. 

3 Lev. 244 Soif in an Aſſumpſit the Plaintiff declares, that in Conſideration the 


adjudged be- Plaintiff would ſolicit a Buſineſs for the Defendant, which he had with 
tween How T S. & finem adinde poneret, the Defendant did aſſume, c. and that he 


ann 4 Writ had folicited and employed much Care and Pains, Ec. but before he could 


of Error in finem inde Ponere, the Defendant countermanded him, the Action lies; 
Cam Scace though it was objected, that ſuch Employment is always countermand. 


1 ſt able; and if the Plaintiff had beſtowed Pains, and in Part done the Thing 


affirmed ac- before the Countermand, he might have had a Quantum mernit for what 


cordingly. he had done, but not an Aſſumpſit for the Whole; yet it was reſolved by 
| the Court, that if after Part done the Defendant countermands it, the 
Plaintiff ſhall have an Action for the Whole, and upon the Trial the 

Jury ought to give as much in Damages as the Buſineſs done deſerves. 


elo. 222 IF A. being poſſeſſed of a Horſe, lends him to B. and B. aſſumes and | 


Shelbur and promiſes to re-deliver the Horſe to A. by a Day, before which Day the 


— ad- true Owner of the Horſe contra voluntatem B. (a) takes him from 3 


2 Rol. Rep, this Matter, by reaſon of the precedent Property, is quaſi an Eviction of f 


Like Point the Horſe from the Poſſeſſion of B. and ſhall (0) diſcharge B. of his 


Dubitatur. Promiſe. 


(a) So if the | . . | oy | 
Horſe dies. 1 Fones 179. (6) If one aſſumes to Purchaſe Lands at the beſt Price he can, the Pro- 


miſe to Purchaſe is abſolute ; but the Price muſt be as reaſonable as he can. 1 Lev. 3. per Tiſden E 


But per Fofter, Ch. Juſt, he is not bound to Purchaſe unleſs the Owner will Sell. 


Attachment. 


Lamb. Eiren. 
lib. I. cap. 16. 


Judges of a Court of Record, againſt a Perſon for ſome Con- 

tempt, for which he is to be committed, and may be awarded 

by them upon a bare Suggeſtion, or on their own oer e 

without any Appeal, Indictment or Information; for though by t 

Vide = Meſtm. Statute of Magna Charta, none are to be impriſoned Sine Judicio Pariun 

2. ap. 3. wel per Legem Terre ; yet this ſummary Method of Proceeding being ab- 
ſolutely neceſſary to the Furtherance and Execution of Juſtice, ſeems to 
have been long Practiſed, and is certainly now eſtabliſhed as Part of the 
Law of the Land. e 


As ſeveral Matters relating to this Head fall more properly under 


others, 1 mall only in this Place conſider, 
(A) In what Caſes an Attachment is to be granted. 
(B) How the Perſon againſt whom it is granted is tob 
p2oceeded againſt, and how to be diſcharged, 
a N (4) It 


, 
1 


N Attachment is a Proceſs that iſſues at the Diſcretion of the | 
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= giving (e) Directions to a Sheriff what Perſons he ſhall return on a Pa- 


Attachment. oo 


(4) Jn what Caſes an Attachment is to be 
Eg ____ granted. | 


A LL Courts of Record have a Diſcretionary Power over their own Dyer 218; 
\ Officers, and are to ſee that no, Abuſes be committed by them, 2 Hawk. P. 


which may bring Diſgrace on the Courts themſelves ; therefore if a She- © 142: 


riff or other Officer ſhall be guilty of a corrupt Practice in not ſerving a EG _ 
Writ; as if he refuſe to do it unleſs paid an unreaſonable Gratuity from 

the Plaintiff, or receive a Bribe from the Defendant, or give him No- 

tice to remove his Perſon or Effects, in ordet to prevent the Service of 

any Writ ; the Court Which awarded it may puniſh ſuch Offences in fuch 

Manner as ſhall ſeem proper by Atrachment. 


But if there be no palpable Corruption, nor extraordinary Circum- Hb. 62, 264. 


ſtance of wilful Negligence or Obſtinacy, the Judgment whercof is to N tot. 
be left to the Diſcretion of the Court; it ſeems not uſual to proceed in 
this Manner, but to leave the Party to his ordinary Remedy againſt the 


© 


| N. B. 38. 
Sheriff, either by Action, or by Rules to return the Writ, or by an Alas 5 0 


Finch 237. 

5 Mod. 3145 
315. 

11 H. 6. 42. 


and Pluries, which if he have no Excuſe for not executing, an Attach— 
ment goes of Courſe. | 


Alio Sheriffs and other Officers are liable to an Attachment for an op- 
preſſive or illegal Practice in the Execution of a Writ; as uſing needleſs 
Force, Violence or Terror, treating Perſons under an Arreſt baſely and 
inhumanly, extorting Money from them, Cc. or making an. Arreſt with- 
out due Authority, as by Colour of a Blank (a) Warrant, filled up (a) Ney 101. 


without the Privity or ſubſequent Agreement of the Sheriff. Meor 570. 


2 Rol. Abr. 
278. But that there may be ſome ſpecial Circumſtances which may induce the Court to excuſe it, as 
that the Practice was ſo, and that it was done to prevent the Party's having Notice of the Arreſt. 
4 Hawk. P. C. 143. | DS. | | 


Alſo an Attachment is grantable for a corrupt Practice, in not execu- 2 Hawk. P. 
ting a Writ effectually; as if a Sheriff having levied a Debt on an Exe- ©: 143. 
cution imbezils the Money. | | 

Alſo an Attachment is grantable in Diſcretion for a falſe Return to a, | 

; 3 ; a f f e 2 Hawh. P. 
Writ, but this is not (5) uſually done without ſome viſible Corruption, C. 143: 
or extraordinary Circumſtances of Malice, Hardſhip or Oppreſſion. 


'(b) For an 
2 5 Action on the 
Caſe lies againſt the Sheriff; vide Tit. Sheriff, 


Attornies are liable to an Attachment, and have been puniſhed in this Vide Title At- 
Manner in numberleſs Inſtances; as for Proſecuting or Defending a Suit % and 
without Directions from the Party, for baſe and unfair Dealings towards; m_ 
their Clients, in the Way of Buſineſs, as for protracting Suits by little 1 8 
Shifts, demanding Money for Buſineſs never done, () detaining their 
Clients Writings, or their Money recovered and received by them, for (e) But may 
barely attempting to (4) forge a Writ, or other Matter of Record, for Ow w_ 


| | | rings till paid 
nel, or for endeayouring to impoſe on the Court, Se. | his juſt Fes: 


| | | (d) Cro. Car. 
74. Dyer 241. pl. 50, 244. pl. 38. (e) Moor 882. pl. 1237. 

Alſo all other Officers of Courts of Record are in like Manner puniſh- 
able for diſobeying the Commands of ſuch Courts, or for executing 4 2 Hawk: 


| | 5 42 . 5 
deem oppreſhvely, or otherwiſe miidemeaning themſelves in their 1 
ICES, | 1 5 | 


rors are pu- 
niſhable, vide Head of Furien 


Aaa Gaolers 


Attachment. 


x | 3 i 2 4 - 4 — 


— 


2 Hawk. P. 
C. 151. vide 
Title Gao! 
and Gaoler. 


1 Salk. 210, 
1 Keb. 484. 
Palm. 564. 
6 Mod. 90, 
vide Title 


Courts. 


i Salk, $4. 


ee... 


Gaolers are puniſhable in this ſummary Way, for groſs Misbehavioury 
in their Offices, by the Courts to which they more immediately belong , 
alſo by diſobeying a Habeas Corpus iſſuing out of a Court which has Ay. 
thority to award it, and by the Court of King's Bench, for uſing Pri. 
ſoners barbarouſly and inhumanly. 

The Court of King's Bench, as it has a Superintendancy over all In. 
ferior Courts, may grant an Attachment againſt the Judges of ſuch 
Courts, for oppreſſive, unjuſt, or irregular Practice, contrary to the ob. 
vious Rules of Natural Juſtice; as for denying a Defendant a Copy of 
the Declaration, or going on to Trial without giving him Notice or Time 
to make his Defence, or for compelling him to give exorbitant Bail, of 
for taking unreaſonable Diſtreſſes, or for taking Money for vitious Plead. 
ing, for Proceeding after a Prohibition, Certiorari, Ec. | 


Attachments have been granted for ſpeaking contemptuous Words con- 3 


cerning the Rules of the Court, and that in the firſt Inſtance, without 


any Rule made on the Party to ſhew Cauſe why ſuch Attachments ſhould 


1 Mod. 21. 
1 Salk. 71. 


1 Salk. 84. | 


2 Hawk. P. 


C. 154 


2 Hauk. P. 
C. 141. : 
1 Salk. 84. 
6 Mod. 73. 
2 Fones 178. 


not be granted, for it would be in vain to ſerve him with a Second Rule, 
who had deſpiſed the Firſt. 


An Attachment is the proper Remedy for Diſobedience of the Rules | 


of Court; as of thoſe made in Ejectment, Arbitrament, Cc. So where 


a Defendant in Account, being adjudged to Account before Auditor, re- | 


fuſes to do it, unleſs they will allow Matter diſallowed by the Court be- 
fore, or where one refuſes to pay Coſts taxed by the Maſter, whoſe Tax- 
ation the Law looks upon as a Taxation by the Court. 
But an Attachment is not uſually granted for Diſobedience of a Rule of 
Niſi Prius, unleſs it be firſt made a Rule of Court; nor for Diſobedience 
of a Rule made by a Judge at his Chamber, unleſs it be entred ; nor for 
Diſobedience of any Rule without Perſonal Service. . 


as for ſuing out Execution where there is no Judgment, bringing an Ap. 
peal for the Death of one known to be alive, making uſe of the Proceſs of 


a Superior Court, as a Stale to bring a Defendant within the Turiſdic | 


tion of an Inferior one, and then dropping it, uſing ſuch Proceſs in a 
vexatious, oppreſſive, or unjuſt Manner, without Colour of ſerving any 
other End by it. | | 


(B) How the Perſon againſt whom an Attach- 
ment is granted is to be p2oceeded againf, 
and how diſcharged. 


A2 are uſually granted on a Rule to ſhew Cauſe, unleſs the 
11 Offence complained of be of a flagrant Nature, and poſitively ſworn 
to; in which laſt Caſe the Party is ordered to attend, which he muſt do 
in Perſon, as muſt every one againſt whom an Attachment is granted; 
and if he ſhall appear to be apparently guilty, the Court in Diſcretion, 
on Conſideration of the Nature of the Crime and other Circumſtances, 
will either commit him immediately, in order to anſwer Interrogatories to 
be exhibited againſt him, concerning the Contempt complained of, or will 
ſuffer him to enter into a Recognizance to anſwer ſuch Interrogatories; 


Which if they be not exhibited within four Days, the Party may mode 


to have the Recognizance difchargedy otherwiſe he muſt anſwer them, 

though exhibited after the four Days; but in all Caſes, if he fully anſwe! 

them he ſhall be diſcharged as to the Attachment, and the Proſecuto! 

ſhall be left to proceed againſt him for the Perjury, if he thinks fic; but 
a | | 


Alſo an Attachment is proper for Abuſes of the Proceſs of the Court; | 
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a Attachment. | 183 


if he deny Part of the Contempts only, and confeſs other Part, he ſhall 
not be diſcharged as to thoſe denied, but the Truth of them ſhall be ex- 
amined, and ſuch Puniſhment inflicted as from the Whole ſhall appear 
reaſonable; and if his Anſwer be evaſive as to any material Part, he ſhall 
be pun ſhed in the ſame Manner as if he had confeſſed it. 


Attozney. 
N Attorney is one ſet in the Place of another, and is either Pub- Co. Zi. 52. 
lick, as an Attorney at Law, whoſe Warrant is Talis pot loco 6 Co. 38. 
ſuo talem Attornatum ; or Private, who has Authority given him Hob. 9. 
| . 88 * | | : 1 Rol. Rep. 3. 
35 to act in the Place and Stead of him by whom he is delegated, Of a Reſpon- 
in private Contracts and Agreements; which Authority muſt be by Deed, ſatis and his 
that it may appear that the Attorney has purſued his Commiſſion. Of Power, and 


| this all Perſons are capable, and therefore may be executed by Monks, N 


Infants, Feme Coverts, Perſons attainted, outlawed, excommunicated, „eralStatutes 


Villains, Aliens, Ec. for this being only a naked Authority, the Execu- that have 
tion of it can be attended with no Manner of Prejudice to the Perſons given Power 
under ſuch Incapacities or Diſabilities, or to any other Perſon, who by wo arne on 
Lau may claim any Intereſt of ſuch diſabled Perſons after their Death. C, I 8... 
But the Perſon (a) here treated of is an Attorney at Law, who is (4) For pri- 
appointed to Proſecute and Defend for his Client, and is conſidered as an vate Attor- 
Officer belonging to the Courts of Juſtice ; concerning whom there are , wide Tit 


9; . Authority an 
ſeveral Statutes and Reſolutions. 3 1 


2 Geo. 2. 


© (A) Of admitting Perſons to act as Attoznies, and the 
= MNualifications neceſſary fo2 ſuch Perſons, f | 


2 


(z) Who map appear by Attoznep, and in what Caſcs, 
+ (C) Of Retaining an Attozney, what Gall be an Ap- 
xearance, and therein of the Warrant of Attozney. 
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() Of the Power of an Attoznep, when appointed, and 
© the Begularity of his Pzoceedings. ; 
(E) Of the Determination of his Power, and therein 
bk diſmiſſing oz changing him, 5 
) Of his Fees and Disburſements, and the Remedy 
— TFfo2 the Recovery of them. 5 TS 
(G) Of the Pzivileges which an Attozney has. 
(H) Of Offences and Misbehaviours foz which he ts 
pun.ſhable, and therein of the Fozm of the P2oceed- 
ings againſt him, — _—_ 


(A) Df 


„ 
755 4M 


184 | 3 . Attoꝛnep. 


(A) Of admitting Perſons to ac as Atty 


nies, and the Qualifications neceſſary fo; | 


ſuch Perſons. 


Vide 2 Inft EFORE the Statute Weſtm. 2. cap. 10. all Attornies were made by 


249, 377. Letters Patent under the Great Seal, commanding the Juſtices to ad. 5 | 
Co. Lit. 128. mit the Perſon to be Attorney for ſuch a one; ſince which there hate 


8 Co. 59. 


> Med. $3, been ſeveral (a) Statutes and Rules made for the better Regulation of 


When firſt of Attornies. 
Record, vide | 


Statute 4 H. 4. cap. 18. and 1 Rol. Rep. 3. (a) 3 E. 1. cap. 41. which ſee explained 2 Inft. 249. 6 Ea, 


cab. 8. Explained 2 Inf. 311. 13 E. I. cap. 10. Explained 2 Inft. 377. 47 E. 1. 7 Rich. 2. 14. 3H 7 % 
23 H. 8. cap. 3. 29 Eliz. cap. 5. 31 Eliz. cap. 10. Relating to Caſes in which Perſons may proſecue 
or defend by Attorney; by the 4 H. 4. cap. 18. are to be inrolled, and ſworn o execute their Off, | 
truly; by the 1 H. 5. cap. 4. no Under-SheriF to Practice as an Attorney. 33 H. 6. cap. 7. torres | 
training the Number of Attornies in Norfolk, Suffolk, and Norwich, vide 2 Inſt. 250. 32 H. 8. ce 
18 Eliz. cap. 14. 4 & 5 Ann. cap. 16, Relating to thevFiling of Warrants of Attorney, by the 3 T 
cap. 7. are to ſign Bills of Fees, and produce Tickets of Money given to Council ; vide poſtea Let: 
(F). By the 4 & 5 Will. 3. Muſt enter common Bail for his Client, vide Title Bail. By we 13 ; 
cap. 6. Muſt take the Oaths; by the 12 Geo. 1. cap. 29. acting as an Attorney after a Conviction ts | 


Forgery or Perjury, to be tranſported, 


Vice the Sta- By the 2 Geo. 2. it is enacted, That no Perſon from and after th: Þ 
Firſt Day of December, 1730. who was not duly admitted as an At | 
* torney, purſuant to the Directions of the Statute, ſhall be permittel Þ 
ro Solicitors “ to act as an Attorney, or to ſue out any Writ or Proceſs, or to com. 
Practiſing in e mence, carry on, or defend any Action or Actions, or any Procet | 
ings, either before or after Judgment obtained in the Name or Nam Þ 
of any other Perſon or Perſons, in any of his Majeſty's Courts of . 
cord, unleſs ſuch Perſon ſhall have been bound, by Contract in . 


tute, and the cc 
ſame Clauſes c 
with reſpe& 


Courts of cc 


Equity, 
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< ting, to ſerve as a Clerk for and during the Space of five Years, tou ; 


Attorney duly and legally ſworn and admitted; and unleſs ſuch Pet 
% ſon ſhall have continued in ſuch Service during the ſaid Term of fit 

« Years, and unleſs ſuch Perſon ſhall be allowed of, admitted and i. 
rolled by a Judge of the ſaid Courts, and ſhall have taken the tt 
e lowing Oath, viz. I A. B. de ſwear, that I will truly and honeſtly & 
© mean my ſelf in the Practice of an Attorney, according to the beſt of i 


& Knowledge and Ability: And in Caſe any Perſon ſhall in his own Nane 


or in the Name of any other Perſon, ſue out any Writ or Proceſs, 
« commence, proſecute or defend any Action or Suit, or any Procett 


<« ings in any of the Courts of Law or Equity, as an Attorney or Solic- Þ 
tor, for, or in Expectation of any Gain, Fee or Reward, without i FR 
e ing admitted and inrolled, every ſuch Perſon for every ſuch Offenc, ? 
„ ſhall forfeit and pay 50 J. to the Uſe of ſuch Perſon who ſhall proc . 
ce cute him for the ſaid Offence, and is hereby incapable to maintain a! FR 


« Action or Suit in any Court of Law or Equity, for any Fee, Reval! 


or Disburſements, on Account of proſecuting, carrying on, or defent- jam 
ing any ſuch Action, Suit or Proceeding ; and that no Attorney“! 
<« Solicitor ſhall have more than two Clerks at a Time, except the P 0 
<« notaries and Secondary of the King's Bench, who may have the“? 


„ Clerks: Alſo a ſworn Attorney ſuffering any to act in his Name, fi 


ce himſelf be diſabled to act in any Court, and his Admittance in 4! 


N 
9 7p 
„„ 


« Court ſhall from thenceforth ceaſe and be void: Provided, That . 


Attorney or Solicitor ſworn in any one Court, may by the Conſenta Ba 


an Attorney or Solicitor ſworn in another Court, which Conſent m- 


appear in Writing, ſigned by the Attorney or Solicitor, in the Ni Wl . 


re to 


pF 
Your" 
v £5»; 


hs 


6e of ſuch Attorney ſue any Writ, Proceſs, or commence, carry , 


2 
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Attorney. MO 


ce proſecute or defend any Action or Actions, or any other Proceedings 
c in ſuch Court, notwithſtanding ſuch Perſon is not {worn or admitted 
c tg be an Attorney of ſuch Court. | | 5 
An Attorney ſworn and admitted in any of the Courts at Neff uinſter, 1 Vent. r. 
may Practice in any Inferior Court, unleſs ſuch Court by Charter or : 3 
Preſcription is reſtrained to a certain Number of Attornies, and has a Po TR 
” Power to exclude all others. | „ 
Alſo if an Attorney of any Inferior Court is refuſed the Privilege of 1 Lev. 75. 
acting, or turned out by the Judge or Steward, a Mandamus will lie to! Sid. 94. 


5 8 1 Reb. 349. 
reſtore him. Raye. 14. 
15 | | | | v de Tit.“ 
. Mandamus. 
| a 


(3) Who map appear by Attozney, and in 
3 what Caſes. 


Wi HE Statute of //eftm. 2. cap. 10. gives to all Perſons a Liberty of 2 Ut. 249. 

Fo appearing by Attorney without any Letters Patent, which it feems a a 
1 N a 85 i 15 | f - 5 1 ; | ; 0 8. 

. they were formerly obliged to take out, otherwiſe they were to appear , 5 


Fach Day in Court in their proper Perſon; for the Command of the Writ Of lafants 


being to appear, was always intended to be in proper Perſon. appearing in 
LR 5 TIF LR th | | Perſon, by 
EE | | | Guardian, or Attorney, vide Head of Infants. 


But in a (a) Capital Caſe the Party muſt always appear in Perſon, (a) 2 Hawk. 
and cannot plead by Attorney; alſo in Criminal Offences, where an . © *73: 


Act of Parliament requires that the Party ſhould appear in Perſon ; s Sg 


fo in (Y) Appeal, or on an (c) Attachment. 2 Bulſt. 299. 


(b) 3 Inſt. 


312. That the Appellant and Appellee muſt both appear in Perſon. 3 Mod. 268. 4 Nod. 99. 2 Jones 


410. (c) 2 Huck. 889 141. and vide Title Appeal. 


On an Indictment, Information or Action for any Crime whatſoever A 4 
0 5 ; . ; ; 7 4PY. * 
under the Degree of Capital, the Defendant may, by the Favour of the xj". '7 


| EN | - | I. 165. 
Court, appear by Attorney; and this he may do as well before Plea Dyer 346. 

plweaded, as in the Proceedings after, till Conviction. „ ä Cro. Fac. 462. 

8 2 | 5 | $ Inſt 12, 

ſ $2 3 C. 275. March 113. A Clerk in Court may confeſs an Indiftment for his Client. 6 10d, 

; TE ep. 10. 7 | : | 8 

b 3 7 | 

N | 5 0 . | | 2 2 f 3 : 

i = By the 18 ELiz. cap. 5. Part 1. it is enacted, “ That every Informer 

„ upon any Penal Statute, ſhall exhibit his Suit in proper Perſon, and 


Z* purſue the ſame only by himſelf, or by his Attorney in Court, and 

that he ſhall not uſe any Deputy or Deputies at all. 

By the 29 Elix. cap. 5. Part 21. it is recited, © That divers of her 

Majeſty's Subjects dwelling ia the remote Parts of the Realm, had 

been many Times maliciouſly troubled upon Informations and Suits 

RE exhibited in the Courts of the King's Bench, Common Pleas and F'x- 

S 4 cheque, upon Penal Statutes, and had been drawn up upon Proceſs 

out of the Countries where they dwell, and driven to attend and put 
in Bail, to their great Trouble and Undoing, and for Reformation 

thereof it is enacted, That if any Perſon or Perſons ſhall be ſued or 

informed againſt upon any Penal Law, in any the ſaid Courts, where 

ſuch Perſon or Perſons are Bailable by Law, or where by the Leave or 

Favour of the Court ſuch Perſon or Perſons may appear by Attorney , 
in every ſuch Caſe the Perſon or Perſons ſo to be impleaded or ſued, 

ball and may, at the Day and Time containcd in the firſt Proceſs 

RF {crvcd for his Appearance, appear by Attorney of the ſame Court 

* b6--wHert 


Attomey, _ — 


« where the Proceſs is returnable, to anſwer and defend the ſame, ang 

ce not be urged to Perſonal Appearance, or to put in Bail for the an. 

“ ſwering ſuch Suits. _ 

c If one be outlawed upon an Indictment for not repairing a Bride. 

ro. Fac. 616. . . 7a: | | Se, . 

ir MWiuiam and thereupon admitted to bring a Writ of Error, he (a) muſt appear. 

Read's Caſe. and in Perſon aſſign his Error; ſo adjudged and agreed by all the Clerk, © 

(a) Bur if an of the Crown-Office in Sir Milliam Read's Caſe ; and though the Cour © © 
ge ane greatly pitied Sir William, becauſe he was go Years of Age, and very 5 
Error an... infirm, and had kept his Chamber for a Year and more, yet they helq | 

an Outlawry that it could not be done by Attorney, being againſt the Courſe of the © 

of his Inte- Court, and doubted whether the King's Privy Seal would help him; ang © 
3 he) he was thereupon brought from his Houſe 10 Miles from London, in aa 

may appear Horſe-Litter, upon Mens Shoulders, to the Bar, and came into Court |, 


oy Attorney; and aſſigned his Error, and put in Bail to Proſecute. 
or though | | | 
the Party himſelf muſt have appeared in Perſon, that he might have ſtood ReFus in Curia, and an, 
ſwered the Matter of Fact; yet in this Caſe, that Reaſon fails, March 113. vide the Starute ) A, y, 
cab. 13. By which a Judge may examine into the Inability of a Perſon outlawed, to appear, and the 
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Court diſpenſe with a Perſonal Appearance; and Cro. Fac. 462. where on Affidavit of Sickneſs, th: | 
Court allowed of an Appearance by Attorney; vide the 4 © 5 W. & M. cab. 18. That Perſons qui. | 
lawed may appear by Attorney, except for Treaſon or Felony, and reverſe the ſame without Pi, | 
ide Title Outlawry. | | | . | mts 


2 Sand. 213. If Husband and Wife are ſued, the Husband is to make an Attorney 2 - 
Bridg. 73. for her. | | | 2 0 
Title Baron | | | | 

and Feme. Vide 6 Mod. 8 6. | | | 


9 


Ilk kan Ideot doth ſue or defend he cannot appear by Guardian, . 
Co. Lit. 135. b. "WT . | b ſt . | | { | ö 
1 chein Amie or Attorney, but muſt appear in proper Perſon; but other. 
4 Co. 124. ways of him who becomes Non compos mentis, for he ſhall appear by! 
Palm. 520. Guardian if within Age, or by Attorney if of full Age. 
%% / ED | Eh No yy 
Vide Title Ideots and Lunatic. 


SRS mo 


6 Mod. 16. In an Attachment of Privilege by the Marſhal, he ſhall have no Atti. | | 
[ney becauſe preſent in Court. 1 . 1 


he 
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(C) Ok Retaining an Attoꝛnep, what (hall 
be an Appearance, and therein of the War-f 
rant of Attozmey, nm” 
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| 5 N Attorney is not compellable to appear for any one, unleſs bt E 
1-Salk. 8). | ; 5 "| 
An Artorney, A take his Fee, or Back the Warrant; after which the Court vil | 
on Sight of a compel him to appear. | = i 
Writ againſt | e | : 
Husband and Wife, undertook to Appear for them, but after would not do it; a Declaration vu 
delivered, which he received de bene efſe, and Judgment was entred for want of a Plea ; and f: 


„ Court fer it aſide for Irregularity, but ordered the Attorney to be laid by the Heels, and iin“ . 
1 | aid, That if an Attorney undertakes to appear, and after will not do it, upon Summons before® © | 
{0 | | | Judge he ſhall be compelled to do it. 6 Mod. 86 5 = _ 
#88 | * 
; . # 6 o_ a If before a Writ be taken out, an Attorney promiſe to appear to 
+. Ft ; Jo & % and after it is taken out and ſhewed to him, he ought to appear, but that = 4 
14 | ' Comb, 299. is no actual Appearance; but if ſuch Undertaking be after Writ 5 * © * 
1 | h tually taken out, it is an Appearance. N = 
1 . 
nn 7 3 
1 1 V het f * 
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Attoꝛnev. 187 
Where an Attorney takes upon him to appear, the Court looks no far- 1 S. S6. _ 
ther, but proceeds as if the Attorney had ſufficient Authority, and leaves oy * 
the Party to his Action againſt him. | Prader 

If an Attorney appears, and judgment is entred againſt his Client, the the Court. 
Court will not ſet aſide the Judgment, though the Attorney had no War— 
rant, if the Attorney be able and reſponſible, for the Judgment is regular 1 Salk. 88. 
and the Plaintiff is not to ſuffer when in no Default; but if the Attorney 5 * 3 
be not reſponſible or ſuſpicious, the Judgment will be ſer aſide, for other- an _w 


an Action 
ways the Defendant has no Remedy, and any one may be undone by will lie a- 
that Means. | gainſt an At- 
| | torney for 


appearing without a Warrant. 5 Med. 205. And for that Reaſon an Attachment denied. Comb. 2. vide 
infra Letter (H). . | | | | | 


A Warrant of Attorney may be entred at any Time before Judgment, 1 Rol. Abr. 

or before a Writ of Error brought. . 209090. For this 
| | | | | vide 18 El;z. 
cap. 14. That after Verdi& in any Court of Record Judgment ſhall not be ſtayed or reverſed for want 
4. Warrant of Attorney; and vide 32 H. 8. 3o. and 45 Ann. That the Plaintiff's Attorney ſhalt 
file his Warrant the ſame Term he declares, and the Defendant's Attorney the ſame Ferm he ap- 
pears, on Pain of forfeiting ten Pounds, and alſo ſuffering ſuch Impriſonment, as by the Diſcretion 
of the Juſtices of the Court, where any ſuch Default ſhall fortune to be, ſhall be thought convenient. 
Vide 1 Rel. Rep. 186. March 122. Goldſ. 91. 1 Brownl. 46. Hetley 59. 1 Bulſt. 21. Cro. Fac. 277. Vide 
Title Error. | | | 0 555 18 | 


No Man, though by conſent of Parties, can be Attorney of both Fre. 47. 
Sides, for the Conſent of Parties cannot change the Law. „„ avant 
If the Attorney in the Original Action, acts as Attorney in the Pro- 1 Salk. 89. 
ceedings againſt the Bail without any (a) new Warrant, this is Error; Burr and At- 
for though any Perſon may take out a Scire Facias, yet upon the Re- _— ee | 
turn a Plea commences, and a new Warrant of Attorney ought to have makes a8 
been entred, becauſe this is a new Cauſe and different Record. Attorney in 
g . N | | | Banco, and 
after Conuzance of this Plea is demanded by a Franchiſe, and granted, the Attorney ſhall continue 
Attorney lor him in the Franchiſe alſo, without other making, and he is his Attorney there in Fats, 
withour other Removal; for the Conuzance is granted to hold Plea as the Juſtices ought if this had 
no been granted. 21 E. 3. 45. b 61. 21 4 pl. 17. Htz. Tit. Reſceit 133. 1 Rol. Abr. 290. 8 C. So 
if after Conuzance granted a Re- ſummons be ſued for the Failer of Right there in the Court where 
this was granted, he continues Attorney for him there alſo, upon the firſt Retainer. 1 Rol. Abr 290. 
If Judgment be given in Banco againſt tlie Demandant, and this is reverſed in B. R. for Error in the 
Proceſs; the Attorney which the Tenant had in the firſt Plea, ſhall continue his Attorney now in 


B. R. to anſwer to the Original. 1 Raf Abr. 290. 


In Debt on a Bail-Bond, the Principal gave a Warrant of Attorney 2 Show. Rep. 
to appear for himſelf, and likewiſe ordered the ſame Attorney to appear 1. _ 
for the Bail, who were his Neighbours; the Attorney appeared accord- * 1. 
ingly, and for want of a Plea Judgment was had againſt the Principal 
and Bail, but upon Motion ſet aſide as to the Bail; the Principal's Or- 
der not being a Warrant to appear for more than himſelf, but it being 
by Ignorance of the Law, and not a wilful Act, the Judges diſcharged 
the Attorney as to any Contempt. | 

If there be a Miſtake in the Attorney's Name, it may be amended b | 
the Warrant 6f Attorney, for the Warrant of Attorney being precedent, fer It 1. 


; þ 5. But if 
will amend the Roll, and the Court will take Notice that it is the ſame right Name 
that appeared. | be no where 


entred, the 
Court cannot amend. 3 Blſt. 202. Vide 1 Salk. $8. 
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(D) Of the Power of an Attozney When ap⸗ 
pointed, and the Regularity of his Piꝛo⸗ 
ceedings. 1 PE” 


comb. . HE Authority of an Attorney, when appointed, continues untl NJ 


1 Rol. Abr. 1 judgment, and for a Year and a Day afterwards to ſue out Execy. 
379. tion, and for a longer Time if they continue Execution; but if not, the 
ug op Judgment is ſuppoſed to be ſatisfied, and to make it appear otherwife, 
Style 426. the Plaintiff muſt (a) again come into Court, which he either does by 


(a) And then Sire Facias, or an Action of Debt on the Judgment. 
a new Au- | N | 
thority is neceſſary, 1 Salk. 86. 


By the 2 Geo. 2. it is enacted, . That every Writ and Proceſs for ar. 

c reſting the Body, and every Writ of Execution, or ſome Label ay. 

« nexed to {uch Writ or Proceſs, and every Warrant that ſhall be made 

c“ out upon any ſuch Writ, Proceſs or Execution, ſhall before the Ser. 

« vice or Execution thereof, be ſubſcribed or indorſed with the Name of 

« the Attorney, Clerk in Court, or Solicitor, written in a common le- 

„ pible Hand, by whom ſuch Writ, Proceſs, Execution or Warrant re. 

. ſpectively. ſhall be ſued forth; and where ſuch Attorney, Clerk in 
Court, or Solicitor, ſhall not be the Perſon immediately retained or 

cc employed by the Plaintiff in the Action or Suit, then alſo with the 


Name of the Attorney or Solicitor ſo immediately retained or employ- f 
<« ed, to be ſubſcribed or indorſed, and written in like Manner; ard 
ce that every Copy of any Writ or Proceſs that ſhall be ſerved upon 


ce any Defendant, ſhall before the Service thereof be in like Manner ſub 


c ſcribed or indorſed with the Name of the Attorney or Solicitor who I 
<< ſhall be immediately retained or employed by the Plaintiff in ſuc | 


pe 


5 


Writ or Proceſs. | 


For this vide All Warrants for confeſſing Judgments taken by any Sheriff or Bailif | 
1 Salk. 402. from any Perſon in his or their Cuſtody by Arreſt, if not executed in the 
Preſence of ſome ſworn Attorney of either Court, and his Name ſet or 


6 Mod. 85, 
6 orn A 
f Moi, x 44. ſubſcribed thereto as a Witneſs, ſhall not be good or of any Force, an 


Comb. 76, upon Oath made that the ſame was done, the ſame ſhall be fer aſide, an 
224. the Sheriff or Officer may be puniſhed for ſo doing; and if Judgment it 


entred thereon, the ſame on Motion will be vacated and ſet afide ; andi 


| 3 thereon be executed, the Party will have Reſtitution awarded 

1 Salk. 86. In Aſſampſit the Defendant pleaded nou Afſumpſit inſra [ex annos, the 
Plaintiff replied ; and for want of the Defendant's joining Iſſue in due 
Time, the Plaintiff's Attorney ſigned Judgment; but afterwards con- 

ſented to accept the Joinder in Iſſue; but upon Motion to the Court to 

compel him to accept -it, it was oppoſed, becauſe the Plea was a hard 

Plea, and the Client had Notice of the Advantage, and ordered the At- 

torney to inſiſt upon it; the Court ſaid, That fince it was a hard Plea 

they would not have compelled him, if he had not conſented to waive the 

| Advantage, but now they would hold him to his Conſent ;* and for ts 
(3) That the Client, he was (5) bound by the Conſent of his Attorney, and the) 


Attorney's could take no Notice of him. 
confent to ; DE 
ſtand to an Arbitration will bind the Client, vide Carth. 412. 1 Salz. 70, 


ay 
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In Debt the Plaintiff by Attorney cannot enter a Retraxit, becauſe that 8 & 58 
is a perpetual Bar, and in Manner of a Releaſe. Cre. Fac. 11 f. 


| | | Jen 283. 
In Treſpaſs in C. B. there was a Verdict for the Plaintiff, and his Attorney entred a Remitit Vamma 


as to Part, and judgment for the Reſt; and it was held, that the Attorney, by his being conſticuied 


Attorney, may remit Damapes, and that a Remittitur need not be by the Plaintitt in Propria Perſona, as 
a Retraxit mult. 1 Salk. 89. Lamb and Williams. | 


If a Client deſires his Attorney to put in a Plea, which the Attorney %%. v9 
knows to be falſe, in ſuch Caſe he may plead grod non fruit veraciter In- Where two 
formatus, and thereby he diſcharges his Duty. 


brought a 


| | Writ of Er- 
ror, and the Attorney for one of the Parties aſſigned Errors, to which the Defendant took Iſſue, and 


the other would plead in Abatement. Vide 6 Mod. 40. and Tit, Error. | 
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Van Order of the Courts it is provided, That nd Perſon without 74e Fareft. 
Rule of Court, Order of the Judge or Secondary, and Notice to 50. 
the adverſe Party or his Attorney, ſhall change or ſhift his Attorney ; or f 
if done by ſuch Order as aforeſaid, ſuch Attorney newly coming in, is 


to take Notice at his Peril, of the Rules in the Cauſe, whereunto the 


former Attorney was liable to take Notice, and ſhall alſo pay ſuch firſt 


Attorney, u 


pon Demand, all ſuch Fees as the Secondary ſhall tax to be 
due to him. „„ „„ 

That where the Attorney for the Plaintiff or Defendant dies pending Vide Fenk. 
the Suit, and the Party whoſe Attorney is dead, will not retain another 179. 
Attorney to manage his Cauſe, the Attorney againſt him may proceed, 5 8 
and is not bound to hinder his Client's Cauſe. 5 | . 

If A. gives a Warrant of Attorney to one to confeſs Judgment in Debt Raym. 18, 
to B. by non ſum In/ormatus at Eight in the Morning, and at Ten the ſame 


Day A. dies before the Judgment is ſigned by the Secondary, yet the 


Judgment is regular. 


SI 


. 


= the Court will give Leave to enter up the Judgment though the Party Vide Raym. 
= Party dies in the Vacation, the Attorney may enter up the Judgment Laib 8. 
that Vacation, as of the precedent Term, and it is a Tudgment at the 
EY Common Law, as of the precedent Term; though it be not ſo upon the 
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A Warrant of Attorne 


y to confeſs a Judgment is not revocable, and 1 Fak. 87, 


does revoke it, but it is determinable by the Party's Death; but if the 69- 


© Statute of Frauds in reſpect of Purchaſers, but from the Signing, alſo 
the Attorney muſt bring in the Roll before the Eſſoin of the 


{ubſequent 
Term, otherwiſe the Court will not admit it to be filed. 6 


O cc (F) Of 
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— 


A Attoꝛney. 


(F) Ok his Fees and Disburſenients, and the 
Remedy koz the Recovery of them. 


Vide Gro B* the 3 Fac. 1. cap. J. it is enacted, © That no Attorney, Solicitor, 
Car. 159, ce or Servant to any, ſhall be allowed from his Client or Maſter, of 


and Title 
Maintenance. 


cc 
> 


or for any Fee given to any Serjeant or Counſellor at Law ; or of or 
for any Sum or Sums of Money given for Copies, to ( any Clerk or 


X* 


(a) If an Ar- as 


— nn * ——— 
„3 — 


— 24. Eg 2 
—— — 


torney al- 


jodges a Spe-“ unleſs he have a Ticket ſubſcribed with the Hand and Name of the 


cial Promiſe « ſame Serjeant or Counſellor, Clerk or Clerks, or Officers aforeſaid, © 


gk ch. Ow ce teſtifying how much he hath received for his Fee, or given or paid for 

not be plead ** Copies, and at what Time, and how often; and that all Attornies and 

ed. Salk. 86.“ Solicitors ſhall (c) give a_true Bill unto their MiTters or Clients, or 

Comb. 126. cc tier Ages of all other Charges #ncernng the Suits which the 
e 


— . OS: | -—— 
3 os cc fave for them ſubſcribed with his "own Hand and Name, before ſoch 


there be 3 © Time as they or any of them ſhall charge their Clients with any the 
Counts in „ ſame Fee or che | 

the DEchd ths / m 7 ng | 5 

tion, the firſt for Work done in Proſecuting, &. 2d. Upon an Executory Conſideratiom to proſecute 


a) 


and defend Suits, and alledging a Performance. zd. Upon a general I:fmul! Computaſſet. Cartb. 51, 


(b) Therefore does not extend to Matters tranſacted in, or where Part of the Buſineſs was done in an 
Inferior Court, and Part in ac we Carth. 147. (e) Vide Raym. 245. and 3 Keb. 514, 118. Where 
this Clauſe of the Statute was pleaded, and held a good Plea ; but where the Exeentor of an Attorney 


Clerks, or Officers in any Court or Courts of Record at (%) Hein e,, 


ſued for Fees, the Court held that it was not neceſſary to have the Bill ſigned. Comb. 348. It may be 
given in Evidence upon non Aſſumpſit pleaded to an Action brought for Fees. 1 Show, Rep. 338. 


1 Salk, 89. 


The Executor of an Attorney brought an Action for Fees and Lav 


Buſineſs done by his Teſtator ; Defendant moved to refer the Flaintiff“ 
Demand to the Maſter, but denied, becauſe all the Buſineſs was done it 
another Court; otherwiſe had the Buſineſs been done in this Court, « 
partly in this; and beſides, the Plaintiff was an Executor. 
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cc 
cc 
cc 
cc 
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cc 
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By the 2 Geo. 2. it is enacted, “ That no Attorney or Solicitor ſhall 
commence or maintain any Action or Snit for the Recovery of any 
Fees, Charges or Disburſements at Law or in Equity, until the Expi- 


ration of one Month or more after ſuch Attorney or Solicitor reſpec- 


tively ſhall have delivered unto the Party or Parties to be charged 
therewith, or left for him, her, or them, at his, her or their Dwelling- 
Houſe, or laſt Place of Abode, a Bill of ſuch Fees, Charges and Dil- 
burſements, written in a common tegible Hand, and in the Eg 
Tongue (except Law-'Terms and Names of Writs) and in Words at 
Length, (except Timcs and Sums) which Bill ſhall be ſubſcribed with 
the proper Hand of ſuch Attorney or Solicitor reſpectively ; and upon 
Application of the Party or Parties chargeable by ſuch Bill, or of any 
other Perſon in that Behalf authorized, unto the ſaid Lord High 


Chancellor, or the Maſter of the Rolls, or unto any of the Courts, or 


unto a Judge or Baron of any of the ſaid Courts reſpectively, it 
which the Buſineſs contained in ſuch Bill, or the greateſt Part thereo 
in Account or Value, ſhall have been tranſacted ; and upon the Sub- 
miſſion of the ſaid Party or Parties, or ſuch other Perfon authorized 
as aforeſaid, to pay the whole Sum, that upon Taxation of the ſaid 
Bill ſhall appear to be due to the ſaid Attorney or Solicitor reſpectiveh, 
it ſhall and may be lawful for the ſaid Lord High Chancellor, the ſaid 
Maſter of the Rolls, or for any of the Courts, or for any Judge ot 
Baron of any of the ſaid Courts reſpectively, and they are hereby te- 
quired, to refer the ſaid Bill, and the ſaid Attorney or Solicitor's De— 


mand thereupon, (although no Action or Suit ſhall then be depending 


in ſuch Court touching the fame) to be taxed and ſettled by the pro- 
2 | ce per 
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Attoꝛney. 
« per Officer of ſuch Court, without any Money being brought into the 
c ſaid Court for that Purpoſe; and if the ſaid Attorney or Solicitor, or 
ce the Party or Parties chargeable by ſuch Bill reſpectively, having due 
« Notice, ſhall refuſe or negle& to attend ſuch Taxation, the ſaid Of- 
« ficer may proceed to tax the ſaid Bill ex parte (pending which Refe- 
« rence and Taxation, no Action ſhall be commenced or proſecuted 
4 touching the ſaid Demand) and upon the Taxation and Settlement of 
cc ſuch Bill and Demand, the ſaid Party or Parties ſhall forthwith pay to 
the ſaid Attorney or Solicitor reſpectively, or to any Perſon by him 
cc authorized to receive the ſame, that ſhall be preſent at the ſaid Tax- 
| « ation, or otherwiſe unto ſuch other Perſon or Perſons, or in ſuch 
“ Manner as the reſpective Court aforeſaid ſhall direct, the whole Sum 
csc that ſhall be found to be or remain due thereon ; which Payment ſhall 
be a full Diſcharge of the ſaid Bill and Demand; and in Default 
& thereof, the ſaid Party or Parties ſhall be liable to an Attachment or 
« Proceſs of Contempt, or to ſuch other Proceedings at the Election of 
& the ſaid Attorney or Solicitor, as ſuch Party or Parties was or were be- 
c fore liable unto; and if upon the ſaid Taxation and Settlement it ſhall 
be found, that ſuch Attorney or Solicitor ſhal] happen to have been 
cc gver-paid, then in ſuch Caſe the ſaid Attorney or Solicitor reſpectively, 
ce ſhall forthwith refund and pay unto the Party or Parties intitledhere- 
cc unto, or to any Perſon by him, her, or them authorized to receive 
& the ſame, if preſent at the Settling thereof, or otherwiſe unto ſuch 
ce other Perſon or Perſons, or in ſuch Manner as the reſpective Court 
<« aforeſaid ſhall direct, all ſuch Money as the ſaid Officer ſhall certify 
to have been ſo over-paid; and in Default thereof, the ſaid Attorney or 
ce Solicitor reſpectively, ſhall in like Manner be liable to an Attachment 
& or Proceſs of Contempt, or to ſuch other Proceedings at the Election 
= © of the ſaid Party or Parties, as he would have been ſubject unto if this 
Act had not been made; and the ſaid reſpective Courts are hereby au- 
& thorized to award the Coſts of ſuch Taxations to be paid by the Par- 
= © ties, according to the Event of the Taxation of the Bill (that is to ſay) 
= © if the Bill taxed be leſs by a Sixth Part than the Bill delivered, then 
= © the Attorney or Solicitor is to pay the Coſts of the Taxation; but if it 
„ ſhall not be leſs, the Court in their Diſcretion ſhall charge the At- 
= © torney or Client, in regard to the Reaſonableneſs or Unreaſonableneſs 
ce of ſuch Bills. | 
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) Of the Paivileges which an Attozney has. 


= A Ttornies have (4) Privilege not to be ſued in any other Courts ex- , 
= / Rs | | : | | Vide Head of 
E cept thoſe in which they are ſworn and admitted, becauſe of the Privilege and 
Prejudice that may accrue to the Buſineſs of thoſe Courts in which their Title Abate- 
| Attendance is required; neither are they to be held to Special Bail, be- Went. : 
cauſe they are obliged to attend, and therefore are preſumed to be al- (©) But thro 


am: Orr 
| ways amenable; alſo as Officers of the Court they are intitled to the 3 4— 


Proceſs of Attachment, and may ſue by Attachment of Privilege. ſhall not 

5 8 N 5 | | | | have at the 
King's Suit. 2 Rol. Abr. 274. Bro. Superſedeas 1. 9 H. 6. 44. nor unleſs there be the ſame Remedy in his 
5 dn Court; therefore ſhall not have it when Money is attached in his Hands by Foreign Attachment 
in the Sheriffs Court in London. 1 Sand. 67. 2 * N 

againſt an Attorney of the King's Bench. 1 Sand. 67. Nor Appeal againſt an Attorney of the Com- 
mon Pleas. 1 Sand. 67. Nor when he ſues, or is ſued in auter droit, as Executor or Adminiſtrator. 
2 Hob. 177. 1 Salk 2. Nor when one Attorney ſues another. 2 Mod. 298. 2 Rol. Abr. 214. Nor when 
. Le joins or is joined in the ſame Action with others. 1 Vent. 298. Dyer 277. Godb. 10. 2 Rol. Abr. 27 $ 


Alſo, 


eb. 346. Vide Comb. 427. Nor in an Action Reak 


4 


im Attoꝛney. 


en dun 283, Alſo if an Attorney of any of the Courts of IWeſtminſter-Hall be choſer 


as. 


309. 1 Conſtable, he may have a Writ of Privilege for his Diſcharge, for his 
Fs '% Attendance being neceſſary in thoſe Courts, it is apparent that he can. 


Noy 1122 not execute any Inferior Office in Perſon ; and this Privilege he ſj 


Mar h30. have, not only where there is no Special Cuſtom concerning the Election 
"x 477» of Conſtables, but alſo where they are choſen by a particular Cuſtom in 


1 Leb. 163. reſpect of their Eſtates, or otherwiſe, for that no ſuch Cuſtom ſhall he 
1 Med. 13. intended to be more antient than the Uſages of thoſe Courts, and thye. 
Raym. 179. fore ſhall give Way to them. 


may 


(H) Of Offences and Misbehaviours fo2 which | 
he is puniſhable, and therein of the Foꝛm of 
the Peoceedings againſt him. 


Style 426. FA Ttornies are Officers of the Court, and liable to be puniſhed in 
s. Car. . ſummary Way, either by Attachment, or having their Nam 
74, {truck out of the Roll of Attornies, for any ill Practice attended with 
6 Mod. 16, : 8 3 f . 

137. Fraud and Corruption, and committed againſt the obvious Rules of ſu 


4 Med. 367. ſtice and common Honeſty : But the Court will not eaſily be prevailed o 
to proceed in this Manner, if it appears that the Matter complained « 
was rather owing to Neglect or Accident, than Deſign, or if the Pan 
injured has other Remedy provided by Act of Parliament, or Action i 
R | : | [2 Oo» 

z8 E. 3. S. b. But if an (a) Attorney takes upon him to proſecute or defend a Sit 

Raſtal 582, for another, without any manner of Directions from him, the Cow 


(a) Alſo a will grant an Attachment againſt him. - 
Perſon ta- | | | 
king upon himſelf ro proſecute or defend any AQtion, who is no Attorney, is liable to be puniſhed" 
this Manner, whether he had any Directions or not. 2 Hawk. P. C. 144. In ſtrictneſs, is liable wh 
puniſhed unless he record his Authority or Warrant of Attorney in Time. 2 Hawk. P. C. 144. 


Raſtal 93. Attornies are alſo puniſhable for baſe and unfair Dealings towards the! 
BY Clients, in the way of Buſineſs, as for protracting Suits by little Shift 

2 Hawk. P. « . = * . 

C. 14 and Devices, and putting the Parties to unneceſſary Expences in ordern 


raiſe their Bills, or demanding Fees for Buſineſs that never was done, ut 
(%) But the for (c) refuſing to deliver up to their Clients Writings, wirh which they 
Court will had been intruſted in the way of Buſineſs, or Money which has been fe 
ſeldom grant covered and received by them to their Clients Uſe, and for other {uct 
an Arrach- like groſs and palpable Abuſes. 7 


ment for the | | 

Detainer of ſuch Writings or Money, without firſt making a Rule on the Attorney, to deliver then 
to the Party; alſo it will juſtify an Attorney's detaining ſuch Writings or Money for his Secur,“ 
till he be paid all his juſt Fees; nor will it ever interpoſe in this Manner, as to any Writings or Mo. 


ney received by an Attorney on any other Account, except only in his Way of Buſineſs as an i SK | 


rorney, but will leave the Party to his ordinary Remedy by Action. 1 Salk. $7, 


 Cro. Car. 744 Attornies are puniſhable for diſobeying the Rules of Court, of whid | 2 


2 241. 


he be they have Notice, either expreſly or impliedly ; alfo for forging a * fil . 1 
pl. 58. Fitz, Or any other Matter of Record, or but attempting to do it, or for taking = 
Attachment out a Capias which has no Original to warrant it, or for receiving Mone) . 
3, 7 of a Client for ſuing out an Original, and alſo for the Fine due thereon '! 2 


16 E. 4. 5. 


- 2* the King, where in Truth no Original was ſued out, nor any Fine paidt) 
Bro. Privilege : ; / y. a „ 
e the King, or for endeavouring to impoſe upon the Court, as by cauſing - 
Moor 882, an Action to be brought againſt one in it, by Colluſion, without any | RE 


Ground, in order thereby to intitle the Party to the Frivilege of the C0 
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Attoꝛney. — 


and afterwards, upon the Examination of the Matter in Court, giving a 
falſe Account of it, or for giving Directions to a Sheriff concerning what 
Perſon he ſhould return on a Panel. 


+ 


Audita Querela. 


N Audita Querela is a Writ to be relieved againſt an unjuſt 
Judgment, or Execution, by ſetting them aſide for ſome In- 
juſtice of the Party that obtained them, which could not be 
25 pleaded in Bar to the Action; for if it could be pleaded it was 
the Party's own Fault, and therefore he ſhall not be relieved, that Pro- 
cCœeedings may not be endleſs. 


: (4) rho may be relieved by Audita Querela, and againſt 
(B) Jn what Caſes an Audita Querela will lie, 


* — 
—— 


( Nuho may be relieved by Audira Querela, 
F 1 and againſt whom, 


5 T an Infant acknowledges a Recognizance, Statute-Merchant or Staple, _ 
. or Recogn:zance in Nature of a Statute-Staple, he cannot avoid this 5 673. 
without an Audita Qlerela brought before his full Age, becauſe his Non- S. p. 985 
= age ought to be tried by Inſpection. Moor ) 5. S. P. 
. adjudged. 


Practice was fo, elſe the Conuzor might be of Age before the Conuzee would procure it to be certi- 
1 fied. Vide 3 Bulſt. 307. vide Title Infant. | 


| Conſequence ſhall be avoided. | | 87, $8. 
W Infan ET N : 53 | Where an 
= tant was Bail and taken in Execution, and he brought an Audita Querela, and moved to be inſpect- 
= 1 ed ; and the Court, as a Matter Diſcretionary, refuſed to admit him to Bail till he corroborated his 
=: Allegation by the Oaths of Witneſſes, and a Copy of the Regiſter where he was born, was produced, 
gend then he was diſcharged ; but if he 
ion, he muſt have a Superſedeas of Courſe, Carth. 278, 279, 


F 1 - wud if A being witkin Age enters into a Bond to B. who procures C. C. Fac. 694: 

„ ihout any Warrant, to appear for A. and confeſſes a Judgment there- 14% fs, 

1 4 4 upon Letter (B). 
— | , 


. 
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had brought his Audita Querela before he was taken in Exccu- 
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194 Audita Querela. 

„ upon, yet A. ſhall not have an Audita Querela, but he muſt*take his Re. 
medy by Action of Diſceit againſt the Attorney. 

1 Rol Abr. If Tenant in Tail acknowledges a Statute, and dies, the Conuzee ſyes 

30 5. Execution againſt the Heir, he may avoid it by Aſſiſe, without being put 


Oro. Fac. 85. to his Audita Querela. | 

Vide 1 Sid. 55. | | „ F 

Bur the Iſſue at his Election may have an Audita Querela, if he will. 1 Rol. Abr. 305. Cro. Fac. 8j, 
That this is only an Equitable Adtion, and may be brought by a Reverſioner, or him that has but 
Intereſſe Termini, or might have been by Ceftui que uſe before the Statute. March 71. 


1 Rol. Aby. So if a Diſſeiſor acknowledges a Statute, and the Diſſeiſee enters, the 
82 For 1,, Conuzee extends the Land, the PDiſſeiſee is not put to his Audita Querela 

Jae. 424. to avoid the Extent, becauſe there is not the Appearance of Juſtice in 
this Extent, the Conuzor having only a tortious and unlawful Seiſin of 
the Land, and conſequently no Power to charge it. 


But if 4. be Tenant for Life, Remainder to B. his Son in Tail, 4 


| Raym. 19. enters into a Recognizance and dies, C. brings a Scire Facias, and B. i; 
1 Sid. 54 returned Heir and Tertenant, and warned, but makes Default; he can 


3 * have no Audita Querela to avoid this Execution, becauſe he had a Day 


1 Lev. 41, given him in Court to ſer aſide the Recognizance, and it was his Folly 


42. S. C. not to appear when warned. 
between Day 


and Guilford. Vide infra Letter (C). 


48 E. 3.12. b. Tf a Statute be acknowledged to two, of which one is an Infant, and 
1 Kol. . TY £ . 

they make a Defeazance, and after ſue Execution contrary to it, an 4. 
dita Querela ſhall be brought againſt both; for it does not appear within 
the Deed that he is an Infant; alſo the Deed of an Infant is only voidable, 
and peradventure he will affirm it. | | _ EL 
48 E. z. 12. If a Statute be made to Baron and Feme, and they make a Defex 


ol. Abr. zance, and ſue Executi n contrary to it, the Audita Querela ſhall b. | 
brought againſt borh, althaugh the Defeazance be void as to the Wife, 3 


312. 


for this Action is in Lieu of an Anſwer of the Execution, which is ſuel 


by both; and this is all one as if the Baron alone had made the Defes 3 


zance, which would have been a ſufficient Diſcharge. „ 
11 E. 4 8 5. If a Statute be acknowledged to a Feme Sole and F. S. and after ie 
1 Rol. Abr. Feme takes Husband, and J. S. Releaſes, and after Execution is ſuch 
i the Audita Querela may be brought againſt the Baron and Feme and 
21E.3.13.6, If two Executors ſue Execution for Damages recovered by the Teſt 


_ 2 tor, where one hath releaſed, an Audita Querela lies againſt both. 
0¹. Fe 


312. That no Audita Querela lies againſt the King. Noy 26. 2 Bulſt. 325. Fenk. 129. 


() In what Caſes an Audita Querela Will lit. | 


ory 40. FF a Conuzee of a Statute releaſes to the Tertenant all Right, Inte- 
3 reſt and Demands, together with all Suits and Executions, and after 


1 Nl. by; | 
zz. Wards ſues Execution, the Tertenant ſhall have an Audita Querela to ſe 
Co. Lit. 265, aſide this Execution, 

291. 


10 Co. 47. But it may be demanded, How a Statute, which has the Force and Solemnity of a judg 
ment, can be avoided by an Act of leſs Notoriety than it ſelf ; as a Releaſe, which is an AQ in Pa 
muſt be confeſſed to be; which overthrows the eftabliſhed Rule unum uodque folvi eo Ligamine quo Li 

_ vatur. The Anſwer to this is, that notwithſtanding the Releaſe, Sc. from the Conuzee, the Statue 
ſtill continues in Force; but the Law with Reaſon conſtruing all Mens Deeds moſt ſtrongly ag? 
themſelves, by this Act precludes the Conuzee from Execution ; but this muſt be by bringing a 
Audita Querela; for without this, nothing appears to the Court deſtructive of the Statute, that 
Words of the Releaſe mult be comprehenſive enough. Vide Cro. Eliz. 551. and the Authorities Ja- 
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Audita Querela. 195 


So in Treſpaſs or other Action, if it be found for the Plaintiff by NV 1 Ret. Alr. 
Prius, and after, before the Day in Bank, the Plaintiff releaſes, to the 307. 

i after | s priv. . . No) 26. 
Defendant, and after Judgment is given for the Plaintiff, the Defendant 00 Fae. 646. 
ſhall have an Audita Qrercl/a upon this Matter; becauſe he could not Hob, 162. 
plead the Releaſe at the Day in Bank. Telv. 125. 


Bur if it had 


deen in the Caſe of the King, the Defendant at the Day in Bank might have pleaded it; becauſe n 


Al dita Querela lies againſt the King. Noy 26. If there be Judgment againſt the Defendant for Debt 
and Dame ges, and before Execution the Money is paid to the Plainrift, who thereupon releaſes the 
Defendant, and afterwards takes him in Execution within the Year, yet he ſhall not have an Action 
for this Vexation, but mult bring an Audita Querela. 4 Mod. 14. | 


If a Conuzee of a Statute gives a Deed of Defeaſance to the Conuzor, 1 Rol. Abr. 

and afterwards ſues Execution, contrary to the Form of the Defeaſance, 3*”7: | 
F N. B. 10. 

the Conuzor may have an Audita Querela, becauſe the Defeaſance pre- Vi nam. 

cludes the Execution, if the Terms or Condition of it be performed by Abr. 633. 

the Conuzor; and the Conuzor may have the Audita Querela, though the 

Condition be not performed according to the Defeaſance, if Execution 

was ſued before the Condition broken, becauſe the Conuzee extended be- 


— 


7 fore his Time; and therefore the Execution being unjuſtly ſued, muſt 


Nh conſequently be an Injury to the Conuzer. 


In Audita Qnerela, the Caſe was this; The Conuzee gave a Defeaſance, Moor pl.1097. 


that if he ſued Execution of the Lands the Conuzer had in Kent, the 
= Statute ſhould be void; the Conuzce, contrary to his Defeaſance ex- 
tended the Land in that County; and it was adjudged this Writ well 
lay to avoid the Execution and vacate the Statute ; for the Defeaſance 
Was no way repugnant to the Statute, becauſe the Conuzee might {till 


extend the Lands of the Conuzor in any other County, and take his 


Body and Goods. 


5 If A. enters into a Statute to B. and pays the Money at the Day aſ- E N. B. 103. 
ſigned, upon which the Statute is cancelled, and affen , forges a new | 


- Statute in the Name of A. in this Caſe A. may rel |} 7! 


P37 Dy aidita | 


I 


Qierela; for the forged Statute having all the Efſentials of a true c the 


Court was obliged to look on it as ſuch till the contrary appeared, which 
the Conuzor could not ſet forth before Execution, having no Day to ap- 


pear judicially in Court, and therefore is put to this Writ to avoid the 


Execution founded on the Injuſtice of the pretended Conuzee. 


If the Conuzee of a Statute, upon Agreement with the Conuzor, de- 1 Ret. Abr. 


© livers up the Statute in Lieu of an Acquittance, and after ſues Execu- 33: 
tion, and the Conuzor prays a Re-extent, becauſe that the Land was 
extended too low, and has it granted him, he ſhall never avoid the Ex- 
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—_— 
2 


an equal Moiety is not delivered to the Party who recovered, but more 


than a Mojety ; yet this is not void, nor is it a Diſſeiſin by the Entry, 


3 
NE 
. 


tent by Audita Querela; becauſe by his praying the Re-extent, he admits 
the Statute good and Executory. | 
II upon an Hlegit the Sheriff takes an Inquiſition, and there are ſeve- 1 Rel. 47s, 
ral Lands found ſubject to the Extent, and ſeveral Values found, and 30. 


the Sheriff returns, that he has delivered ſome of the Lands in particu- 
lar for the Moiety, where it appears according to the Values found, that 


>. 

oy 
2 

1 


- 


Plaintiff 
"2 conſents that 
de- one Defen- 
dant only 
: LE : | | ſhall be de- 
le 387, So if that one of the Bail ſhall be delivered our of Execution; 


& 


te ſhall not 


But 


Hob. Co charged by Audita Querela, for B. has it ſtill in his Election to have him 


2 Leon. 118. 


the Treſpaſs was diſcharged by an AQ of Indemnity. 2 Mod. 37. Raym. 89. 1 Keb 634. Where the 5 3 


196 Audita Querela. 
Vide Title But if 1 be in Execution at the Suit of B. and after A. eſcapes with 


Execution, the Conſent of the Sheriff, and after A. returns to the Priſon, and the 


w * Sheriff keeps him in Priſon upon the ſaid Execution. A. ſhall not be gif. 


Cro. Elix. 555 in Execution at his Suit, and ſhall not be compelled to take his Remedy 
Moor 57. againſt the Sheriff for this voluntary Eſcape, who perhaps may be worth 
nothing. 3 | 
Vide Head of If he Principal be taken in Execution upon a Judgment, and after 3 
Bail, and Scire Facias returned according to the Courie of the Court, Judgment i; 
1 Rol. Abr. given againſt the Bail, and thereupon he is taken in Execution; ang © 
8 after the Principal is delivered upon an Audita Qlterela, becauſe the Re. © 
coveror had acknowledged Satisfaction, Sc. in this Caſe, though the 
Recoꝑnizance was forfeited by the Bail, by not bringing in the Principal 
at the Time appointed by Law; yet in as much as the Judgment and 7 
Execution againſt the Bail depends upon the Judgment againſt the Prin. 
cipal, and he was but a Security for the Payment of the Money, of 
which the Recoveror is ſatisfied, the Bail ſhall be diſcharged. 


5 Co. 86. If A. and B. are bound in an Obligation jointly and ſeverally, and | 


Blomfield's judgment given againſt each on ſeveral Actions brought, and both taken | 
Caſe. in Execution, and after A. eſcapes, yet B. ſhall not be delivered upon an 


'1 Rol. Abr. 


208. S C. Audita Querela; for though the Obligee may have an Action againſt the 
5 log . . . . | 

©. If there Sheriff for the Eſcape, yet till he is actually ſatisfied, the other ſhall na | 
3 a wee have an Audita Qierela, for perhaps the Sheriff is worth nothing. = 
ity where | 7855 | - 5 
the Plaintiff recovers againſt the Sheriff in Debt, and where in Caſe. Vide 1 Mod. 10. 1 W 


478. C. ſion, and the Rent from A. by which he has ſuſpended the Execut ond 
between Har. the Statute during the Term, and conſequertly laid the Land oper v | 
„ing ton and the Extent of D. the ſecond Conuzee, who ſues Execution; if therefck! ? 
Garroway. C ſhould extend the Reverſion and Rent during his own Leaſe, B. W x 
Leſſee is not obliged to pay him the Rent, but may avoid the Extent? Þ 1 
Plea without Audita Qnuerela, becauſe C hath ſuſpended the Execution dt, 


Abr. 635. : 2A 
1 Rol. Abr. If A. Leaſes Black- acre for Years to B. and then acknowledges a St.:.) 1 
304. tute to C. and afterwards another to D. then C. takes a Leaſe of the Reve . 
Cro. Fac. 424, 5 
0 
3 


his Statute, the firſt in Date, by the Acceptance of the Leaſe from ti: p 
Conuzor. „ | . oF 
r Rol. Abr. If upon an Elegit the Sheriff takes an Inquiſition, and there are ſevenl Fo 
1 Lands found ſubject to the Extent, and ſeveral Values found, ande 2 
Sheriff returns, that he has delivered ſome of the Lands in particularfor | = 


the Moiety, where it appears according to the Values found, that ma 
equal Moiety is not delivered to the Party who recovered, but more than = 7 
a Moiety ; yet this is not void, nor is it a Diſſeiſin by the Entry, but? 
only voidable by Audita Querela, 0 _ 
Cro. Eliz, If a Statute is erroneouſly acknowledged, as before one that has no 
23 3, 319» Authority; or if a Statute-Merchant hath but one Seal, an Audita Suerela | 
O . 5 . . : . . - : . 
113 (a) lies, and not a Writ of Error, for this is no Record ; but if a Sa „ 
Owen 142. tute is well acknowledged, and the Execution erroneous, a Writ of E- | 1 
Dyer 3 5. l. 29. ror lies. : | * 
(a) That it | ves | | = 
lies where a Man onght not to be charged, and yet without any Default in himſelf hath no oth*t | RC 
way of avoiding it. Kel. 25. That it muſt be founded upon a Suggeſtion not contrary to, but «© | 
m1:rting the Verdict. Sav. 69, 70. Where a Judgment in a Copy hold Court reverſed upon Petition 0 | 
the Lord, and the Party reſtored to his Damages by Audita Querela. Hob. 54. Where after Judgment 


Party muſt bring a Scire Facias, and cannot be relieved by Audita Querela, vide Title Scire Ea: 


And where a Writ of Error, vide Title Error, and Carth. 282. 4 Mod. 314. And where the Party a 
be relie ved on Motion. 1 Salk. 93. | 


1 N If a Statute be delivered to B. to be kept in an indifferent Hand, upon 
e. 2 certain Conditions between the Conuzor and Conuzee; if B. before the 


1 | Conditions 


the Conuzee ſues Execution, the Conuzor ſhall have an Audita Querela 3 10. 
upon this Matter. 4 


Audita Nuerela. 


Conditions performed, delivers it to the Conuzee, and he ſues Execu- 
tion, the Conuzor at his Election may either have an Audita Querela 
upon this Matter, or a Writ of Diſceit againſt B. 5 | 
If the Conuzor is taken in Execution upon a Statute, and the Conu- Cre. Fac. 218 
zee covenants to diſcharge him from the Statute, the Conuzor ſhall not 5 upon. a 


; all not tr. 
thereupon have an Audita Qierela, but muſt take his Remedy by Action picha _ 


of Covenant. Exc. an Ac- 
| | 255 tion upon 
the Caſe only lies. 1 Blſt. 152. 


If a Man makes a Feoffment, upon Condition to re-infeoff him, and i Rol Abr. 


> after the Feoffee, to the Intent to deceive him, falſly and by Covin be- 319. 
> tween him and B. acknowledges a Recogniſance to B. and after re- 

= jnteoff him, the Feoffee may have an Audita Q/erela upon this Matter; 
for this is grounded upon the Matter of Record as well as upon the Mat- 
ter of Deceit, which is Matter 7 Pais. | | 


If a Man acknowledges a Statute, which is uſuriouſly entred into, and, Rel. Abs. 


An Audita 
werela lies 


5 upon a Suggeſtion that a Statute was made by Dureſs of Impriſonment. t Rol. Abr. 310, Owen 242. 
Vidian Ent. 101. So upon a Suggeſtion that it is forged, F. N. B. 104. 


If A. hath Lands in ſeveral Counties, and enters into a Recogniſance 2 And. 170. 


to B. and after acknowledges a Statute to C. upon which C. extends Lelo. 12. 


the Lands in one County, and after B. ſues Execution upon the Re- 9 41+ 


cogniſance, and hath the Moiety of the ſame Lands delivered to him, 


but ſued no Execution of the Moiety of the Lands in the other Coun- 


ty, A. hath no Reaſon to complain, becauſe B. hath taken in Execution 


only a Moiety of his Lands, but C. may have an Audita Qyerela againſt 


and after the Conuzee ſues Execution of the Statute againſt one, he 
mall have an Audita Querela (2) upon this Matter. e 


F. becauſe it is prejudicial to him. 


If the Conuzor infeoffs ſeveral Men of ſeveral Parts of the Land, 1 Rol. Abr. 


(a) But whe- 
ther there- 


*% 


upon the Execution ſhall be avoided, or the Party only have Contribution, vide 3 Co. 14. b. 2 Inf. 


5 396. Mo. 537. Dyer 331. 8. 15, 17. but now vide 16 © 17 Car. 2. made Perpetual by 22 & 23 


C.ar. 2. cap. 2. by which no 
or delayed, becauſe Part of the Lands extendable are omitted, ſaving to the Party, whoſe Lands arc 
extended, his Remedy for Contribution; but note; no Statutes, unleſs conditioned for Payment of 
Money only, not Extents, unleſs within Twenty Years after Judgment, Sc. had, are within this 
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T lay of Execution, and A. takes B in Execution for the whole, upon an 
Audita Querela, B. ſhall be diſcharged quoad the Damages and firſt Coſts, 
© but not quoad the ſecond Coſts. 1 8 5 | 


xtent upon any Statute, Judgment or Recognitance ſhall be «voided 


If A. brings an Audita Qyerela againſt B. and declares, that whereas 8 Cs 141. 


B. had recovered againſt A. 200 l. Debt, Ec. and thereupon the ſaid 8 
A. was outlawed, and upon a Capias Utlagatum taken, and in Execution 17 * 


at the Suit of the ſaid B. and after from the ſaid Execution was deliver'd 3 Keb. 291. 
and ſuffer'd to go at Large, c. and yet B. hath taken out Execution upon Rob. Ent. 15 ;. 
the ſaid Judgment, and endeavours, Cc. the Defendant may plead and 


Thew, how that after the ſaid Enlargement, and before the Purchaſe of 
the Audita Suerela, the Outlawry was ſet aſide and made void, and ſo 


” conclude Qyod non habetur tale recordum. | | 
II A. hath Judgment againſt B. for Coſts and Damages, and re- Cro.Fac.337. 


eaſes to B. all Executions, and after B. brings a Writ of Error, and! Rol. Rep. 


thereupon the Judgment is affirmed, and further Coſts given for the De- 3 


Eee If 


19 Audita Querela. 


2 Sand. 148. If A. as Adminiſtrator recovers Damages in Trover againſt B. and 


—— 


Turner and after his Adminiſtration is repealed and granted to another, upon a Sur. 


1 6. Miſe that A. intends and endeavours to ſue Execution, B. may have n 
2 Keb. 668. Audita Querela; for by the Repeal of the Adminiſtration the Power . 


1 Lutw. 34 3. A, is abſolultely determined. | 
For this vide | | | ; 805 . PLE . 
1 Brownl. 29, 91. Yelv. 125. Noy 15. Style 417. Dyer 203. Cro. Fac. 394. and vide Tit. Executor and 44. EY 
mini ſtrator, and 17 Car. 2. cap. 8. revived and made perpetual, 1 Fac. 2. cap. 17. by which the Al. 

miniſtrator de bonis non is enabled to take out Execution upon a Judgment obtained by the Executor 


or former Adminiſtrator, and note, this Audita Querela was brought only againſt the firſt Adminiſta. 
tor, and does not diſcharge the Judgment, but the Execution at his Suit only. Vide Co. Ent. 91. 4 Hy 
An Executor, durante minori «tate, obtains Judgment, and the Infant comes of Age, c. Quere if a 8 


5 
* 
, 
Audita Querela lies. Vide 3 Leon. 278. Godb. 104. DEE 8 


Authoꝛitv. 


(A) Where an Authozity ſhall be ſaid to be giben 
and therein of the Confiruction of the Moꝛds thi 
create it. „ VF 0-40 O58 5. 

() Who are capable of executing an Authozity, 

(C) Wyere an Authozity is well purſued and executed 

(D) There an Authoꝛity cannot be transferred, 

(E) Chen it (hall be ſaid fo be determined and reveh!, 


— 


(A) Where an Authozity ſhall be ſaid to beg“ 1 
ven, and therein of the Conſtruction of t! 
Moꝛds that create it. „ 3 


{HAT Power of Acting which one Man has, being transferred t! 
I ape to another, is called an Authority, and this the Law alloy + 
Vide Head of bor as a Contract is no more than the Conſent. of a Man's Min 
Pocver, and to a Thing, if ſuch Conſent or Concurrence appears, it woll 
Power to be very unreaſonable to oblige him to be preſent at the Execution e! 
make Leaſes, every Contract, ſince it may be as well performed by any other Pert? 


43's: 4 


11 H. 4 71. * 
2 Rol. Abr. 8. 


. 
i 


no delegated for that Purpoſe. : 


cad But ſuch Delegation or Authority muſt be by Deed, that it ana) P 5 * 
2 No. Abr. 8. Pear that the Attorney or Subſtitute had a Commiſſion or Fower tos, 
Salk. 96. preſent. the Party; alſo that it may appear that the Authority was e 
Vide infa yutſued; © fo = 1 P48: e eee 
RT If A. by Letter of Attorney conſtitutes and appoints, and in his Ste : 
and Place puts B. to ſurrender a certain Copyhold, this Author? "| 

ſufficient, and as: full as if ſaid for him and in his Name, Ec. 1 

1 : | & 


jo A 
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1 e Oi Me roy ain, 128 
3 N Oo 
2 


1 
a ** 


Autyouty. 199 

If a Man figns and ſeals a Leaſe of Ejectment indented, but docs not 1 Rel. br. 
deliver it, and at the ſame Time ſeals and delivers a Letter of Attorney, 11 8 
in which he recites, J/hereas by Indenture of Leaſe, bearing ſuch a Date, _ 
&c. hath demmiſed to B. ſuch Land Habendum : Now theſe Preſents 
coitneſs that he makes J. S. his la, Attorney to deliver the ſaid Tnden- 
ture upon the Land as his Deed ; though according to the proper Sig- 

nification of the Words, the Leaſe ought to be taken to be delivered by 
him, and ſo this Letter of Attorney void, to deliver it again; for this 
cannot be an Indenture if it was not delivered ; yet all Parts of the Let- 
ter of Attorney being laid together, and the Intent of the Parties, and 
Proof being made that the Leaſe was not delivered, but only ſigned and 
ſealed, it appears that this was only an improper Expreſſion of his In- 
tent, by calling it an Indenture and a Demiſe; for if he had intended 
that this was an Indenture ſealed and delivered, this Letter of Attorney 
to deliver it upon the Land, need not have been made. 1 5 ee 

If the Authority in a Letter of Attorney be ad petend', recipiend* & _ Rep. 
recilperand' a certain Debt, it is ſufficient to Arreſt, Sc. becauſe neceſſa- 7 594. 
ry in order to recover. 5 „„ | Gedb. 359 

If a Steward makes a Deputy Vac vice to take a Surrender of a Copy- Co. Elis. 48. 
hold, & ulterius ad faciend q autum in ſe eft; by Virtue of theſe laſt 
Words the Deputy may take a conditional Surrender. 

An Authority may be delegated by Deed indented, though the At- 2 Rol. Abr. 
torney be not Party to the Deed; becauſe the Attorney takes nothing 8, 9 ' 
by the T'eed, but has only a naked Authority delegated to him; and Sbepb. Touch 
therefore, ſince a Man may take an Eſtate in Remainder, though he 1 
no Party to the Deed, a fortiori one not Party to the Deed may receive 
a naked Authority or Power by it. | OO 


* 


thozty. 


| OG) Who are capable of executing an Au- 


Authority to which they are delegated; and therefore Monks, In- Perk. Se#. 


fants, Feme Coverts, Perſons Attainted, Outlawed, Excommunicated, 187 


Villains, Aliens, Ec. may be Attornies; for the Execution of a naked Au- 
thority can be attended with no Manner of Prejudice to the Perſons 
under ſuch Incapacities or Diſabilities, or to any other Perſon, who b 
Law may claim any Intereſt of ſuch diſabled Perſons after their Death. 

A Feme Covert may be an Attorney to deliver Seiſin to her Huſ- Cs. Lit. 52. 4. 
band ; and ſo may he in Remainder be an Attorney to make Livery J Seck. 
to the Tenant for Life. | 15 1 8 rk 13" 19, 1065 499- 

So if Ceſtui que Uſe had deviſed that his Wife ſhould ſell his Land, the Co. Lit. 112. 
might ſell it to a ſecond Husband for ſhe did it iz Auter Droit, and the Vide Lt. 9. 
Vendee was in by the Deviſor. | | 9, 3H 1.38: 


(0) Where 


HERE are few or no Perſons excluded from exerciſing a naked Ce. Lie. 52. 4 


I Fones 137. 
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200 e 5 Authozity. 


(O) Where an Authozity is well purſued and 


Ge. Lit. 181, HE E it is neceſſary to take Notice of a Difference in the (a) old 
ris 114; Books, between a naked Authority and an Authority coupled with 
(a) Bur it an Intereſt ; for if a Man deviſe that his Executors ſhall ſel] his Land, 
has been this gives but a naked Authority; and the Lands, till the Sale is made, 
quity, that deſcend to the Heir at Law; and in this Caſe all muſt join in the Sale; 
if a Man and if one die, it being a bare Authority cannot ſurvive to the Reſt. 

CS that be fold for the Payment of his Debts and Legacies, that though one of the partie; 


who was impowered die, the Survivor and Heir at Law muſt join in a Sale. Hard. 204. $ if 
Lands are deviſed to be ſold, and no Perſon is named for that Purpoſe, the Heir muſt do it. 1 Chan 
Ca. 177+ 1 Chan. Rep. 283. S. P. | | Es | | N 


co. Lit. 113. But if a Man by Will give Land to Executors to be ſold, and one 

181. b. S. P. of them die, the Survivors may ſell; for the Truſt being coupled with 

— 956. an Intereſt ſhall ſurvive together with it. „ 

Co. Lit. 112.3. Alſo if Lands be deviſed to A. for Life, and that after his Deceaſe 
his Lands ſhall be ſold by his Executors, and he makes three or four 
Executors, and during the Life of A. one of the Executors dies, and 
then A. dies, the ſurviving Executors may ſell, becauſe the Land could 

(3)So if there not be ſold before, and (%) the plural Number of Executors remains. 


had been but 5 | | ; „„ 5 
one Executor living. Cro. Car. 382. 1 Jones 352. Vide 1 And. 145. Moor 61. 


Co. Lit. 113. But it is ſaid, that if a Will had given ſuch Power to certain Perſons, 
naming them by their Names; as to F. S. J. N. J. D. and one o 
them died, the Survivors could not ſell; for the Words of the Will ir 
that Caſe could not be ſatisfied. 

> And. 59, If 4. being ſeiſed in Fee of a Reverſion in Twenty Acres expectan 

| Townſend and upon an Eſtate for Life, and of other Twenty Acres in Poſſeſſion, and 

Wales. for the Performance of his own and his Father's Will, deviſes all hi 

Owen 155- Lands and Tenements to his Executors, and Wills that they ſhould take 

| Nn 4. the Profits thereof for Ten Years, and that after the Expiration thereo, 

S. C. the ſame ſhould be ſold by his Executors, or by one of them, and dies 
| and after the Tenant for Life dies, and then one of the Executors dies 
the other two may fell the Twenty Acres; for as they may perform this 

Will, ſo they may ſell in order thereto.  _ 1 
Co. Lit. 113, At Common Law, if one of the Executors who were impowered to 
181. fell Lands refuſed, the others could not ſell ; but now, by 21 H. 8. cp. 
4. notwithſtanding Part of thoſe to whom ſuch Power is deviſed refuſcd, 
the reſt may ſell; and ſo may ſuch of thoſe to whom Land is deviſed 
to be ſold, who are willing, though the others refuſe, by a favourable 
Conſtruction of that Statute ; but they cannot in either Caſe ſell it to 
_ Executor that refuſed ; for he is Privy to the Will, and Executot 

III. | | © | 

Co. Lit. 113, My Lord Coke obſerves, that it is ſafeſt in giving ſuch Power by De- 
* viſe, to limit it to the Survivors or Survivor, or thoſe that prove the 
Will, Ge. and when an Eſtate is deviſed to Executors to be ſold, it 13 
adviſeable to appoint that the Profits taken by them before the Sale ſhall 


(e) But vide be Aﬀets ; for otherwiſe they ſhall (c) not. 
Head of 


Power and Truſt; and that they are now conſidered only as Truſtees, ſhall have no more than their 
Colts and Charges, ; 2 
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Autyozity. 2OL 
a If a Man deviſes Lands to his Executors to ſell, and dies, the Exe- Co. Lit. 113. 
7 5 cutors may ſell Part of the Land at one lime, and art at another T ime, 
as he can find Purchaſers, 

A. by Indenture demiſed to B. hatend' a die dotus (which was the Cre. Fac. 
Tenth of Fane) Indenturæ predic? for his Life, with a Letter of Attor- 353, op 
© ney to make Livery, the Attorney makes Livery the Twenty-third of %, Elz. 
57% following; and the Livery was held to be void, becauſe the Eſtate 873. 

* for Life being by the Indenture to commence the Tenth of Yune, the Lit. Reb. 144+ 
Attorney had no Authority to change the Commencement of the Eſtate; 
and therefore having not purſued his Authority, by not giving Livery, 
to let the Freehold commence according to the Deed, what he did af- 
 terwards was without any Authority, and conſequently void; bur in 
this Cale, if the Deed had not been delivercd till after the Day of the 
Pate, and the Attorney had given Livery at the Time of the Delivery 
of the Deed, this had been a good Livery, becauſe the Deed of Feoff- 

ment was to govern the Livery, but the Deed itſelf had no Effect till 

the Delivery; and therefore the Attorney making the Livery at the 

= Time the Deed of Feoffnent began to operate, which was to govern it, 

= ſeems to have well enough executed his Authority. | | 
If a Letter of Attorney be to make Livery upon Condition, ſo as to 11 H. 4. 3 2 
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3 make a conditional Feoffment, and the Attorney delivers Seiſin abſolute- : ee 9. 
ly, the Livery is not good; becauſe the Attorney had no Authority to tha Aner- 
create an abſolute Fee-ſimple; and therefore ſuch abſolute Feoffment ney in ſome 
mall not bind the Feoffor, becauſe he gave no ſuch Authority. Books is 
= - | I: He | | . called a Diſ- 
8 ſeiſor. Co. Lit. 258. Perk. Sect. 188. 


But if the Letter of Attorney had been to make Livery abſolutely, 26. 4. 39. 
and the Attorney had made it upon Condition, this ſeems a good Exe- jo __ Abr. 9. 
cution of his i'ower, and the Feoffment good; becauſe when the At- Shak Fob: 
dorney had once delivered Seiſin, he has fully executed his Power; and fore 218. 

the Condition annexed to it being without Authority is void; and there- Perk Sed. 188. 
| fore ſhall nor deſtroy the Operation of the Livery. . 
| If a Warrant of Attorney be given to make Livery to one, and the pe. Sex. 
EE Attorney makes Livery to two, or if the Attorney had Authority to 189. 
make Livery of Black-Acre, and he made Livery of Black-Acre and Bur if the 
© + White-Acre, though the Attorney has in theſe Caſes done more, yet wat 


= 05 were to de- 
' © — there is no Reaſon that ſhould vitiate what he has done purſuant to his 


5 liver Seiſin, 

Power, ſince what he did beyond it is a perfect Nullity and Void. to two, r. . 

"= _ | | | | | | he had made 

s © = Livery only to one, that had been void, becauſe he had no Authority to deliver the whole Poſſeſſion 
= to one excluſive of the other; and therefore it is void for the whole. Peck. Sect. 189. 

. If a Letter of Attorney be given to two Jointly to take Livery, and Ce, Lit 49. b. 

5 this Feoffor makes Livery to one in the Abſence of the other, in the * Rl. Abr. 8. 

4 | Name of both, this is void; becauſe they being appointed jointly to re- 

le ceeive Livery, and to be conſidered but as one. ; | 


ow But if a Feoffment be made to A. and B. and the Feoffor gives a Co. Lit. 49. 

ax © Letter of Attorney to deliver Seiſin, and 7. S. gives Livery to A. in 2 Kol. Ab». 8. 
=: the Abſence of B. in the Name of both, this is a good Livery ; for 

= thorvgh the intire Poſſeſſion be delivered to one only, yet they being 

= Jointenants by the Deed of Feoffment, ſuch Livery to one makes no 

5 Alterat'on or Change in the Poſſeſſion ; becauſe if the Livery had been 


* 


4 


3 mide to both, each had been placed in the whole Poſſeſſion ; beſides 
dhat, every Man being preſumed to accept a Gift for his Advantage, A. 
is looked vpon as the Attorney of B. to receive the Poſſeſſion for him; 


it and therefore the Livery to A. enures to the Benefit of B. till he diſ- 
agrees to it. 1 
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Dyer 63 But, if a Letter of Attorney be made to three conjrr dim E diviſim, 
1 Rol. Abr. and two only make Livery, this is not good, becauſe not purſuant to 
8. 181. their Authority; for the Delegation was to them all three, or to each 
1 255 'Rep. of them ſeparately ; yet if the third was preſent at the Time of the 
299. Livery made by two, though he did not actually join with them in the 
Telv. 26. Act of Livery, yet the Livery is good; becauſe when they all three are 
| © *,upon the Land for that Purpoſe, and two make Livery in the Preſence 
of the third, there is. his Concurrence to the Act, though he did nor 
join in it actually, ſince he did not diſſent to it. | | 


Co. Lit. 52. If A. be diſſeiſed of Black-Acre and White-Acre, and gives a Let. 
2 Rot. Abr g. ter of. Attorney to enter into both, and make Livery, if the Attorney 
enters into one Acre only, and makes Livery ſecundum formam Charte, 

this is not good, becauſe the Attorney has not purſued his Authority ; 

for the Eſtate of the Diſſeiſor cannot be defeated without an Entry into 

both Acres; and till the Eſtate be defeated the, Attorney cannot execute 

his Power in the Manner it was delegated; and therefore what he did in 

6 Ei 3 this Caſe was voic. %% nr HIge 0-105 fon} vg 
Pop. 103. If a Letter of Attorney be given, to A. to make Livery of Lands 
Dyer 131. a. already in Leaſe, the Attorney may enter ,upon' the Leſſee in order to 
3 ks make .Livery ; becauſe whilſt the Leſſee continues in Poſſeſſion, the At- 
1 1 . torney cannot deliver Seifjn of it; and therefore to execute the Eower 
ſafer Way given him by the Letter of Attorney, it is neceſſary he ſhould have a 


— — 


1 


for the Feof · Power, to enter upon the Leſſee. 

for to inſert, ESE . 1 : . 3 
a Clauſe in the Letter of Attorney for the Attorney to enter & omnes alios inde expellend'. 2 Rol. Aly. 
8, that an Attorney cannot make Livery within View. Vide Co. Lit. 52. 2 Rol. Abr. 9. 


11 Co. 92. Tf the King grants a Warrant to four Officers of the Exchequer, by 

1 Ret: An which he authoriſes them, or any of them, to pay out of the King's 

325, 329 Treaſure the Coſts and Expences of any Man who ſhall be employed 

Nin the Service of the King; and two of the four give a Warrant, for the 

Payment of a certain Sum to J. S. this is a good Warrant, though nei- 
ther all four nor one only did ii. 3 3 


* , 


. » 


5 Co. 91. So if a Judgment be ai igned to the King in Satisfaction of a Debt 
1 Rol. Abr. due to the King, with a Proviſo, that if the, Barons of the Exchequer, 
328. or any two of them revoke it, that it ſhall be void ; and after three of 


*g*!.: 


1+ 1 } \ - ? FS ' 8 117. 54 71 1 1 5 s : 
the Barons revoke it (there being four in all) this a good Revocation.. 


5 Co. 91. + '» But if the Words had been that if the Barons, ,or avy two of them, 
1 Rol. Abr. 1272175 1x or le all EET K 91 „44 here 58 h 33737 _Y. , | 

3% an op Bentaaby© Hori trace it, Oc. there three of them could not revoke 
itz; for this is neither jointly nor ſeverally. | | 


Co. Tir: 181i. But if a Sheriff makes a Warrant to four or three, on a Capius joint- 
Palm. 32. ly or feverally to arreft one, two of them may atreſt the Party, for the 


2 Rol. Rep. greater Expedition of Juſtice. 
137.9 [ ) . e 5 N Men t ani 5 1 k, i ** { 
Poph. 202. C. Eliz.913. Ney, 47. ;Yelp. 26. 3 Bulſft. 209. 1 Rol. Rep. 406., 1 Rol. Abg. 329. But à Com- 
miſſion directed to Six, Four or Two, cannot be executed by Three, becauſe that is a Judicial Ad. 
Tels. 26. e t ee OO CMS oe OO NP © PRE 


DT do it in the Name of him who gave the Authority. | | 
389. CES 4 „ {4 * 10 Fx ; E 3 43431 Ts. 
1 Rol. Abr. 331. Moor 70. PI. 191, 818. PI. 110. b. (a) But if Executors have Power to ſell 
Lands, they may do it in their own Names. 1 Rel. Abr. 33 1. So if a Deputy Steward makes an 
Attorney, or appoints kn Under. Deputy to take a Surrender of a Copy hold Eſtate, and he does it 
| accordingly, without Teciting his Power, this is good; for where a Man does ſuch an Act as he can- 
not do, ſo as to be effectual any otherwiſe than by Virtue of his Authority, that ſhall be taken to 
be in Execution of his Authority. 1 Salk. 95, 96. But where a Man has an Intereſt and Authority, 
and does an Ag, without reciting his Authority, it ſhall be taken to be done by Virtue of his In- 
tereſt. 1 Salk. 96. For this vide 6 Co. 18. a, Sir Edward Cleer's Caſe. Cro. Eliz. 878. Cro Fac. 31. 
Co. Lit. 111, b. Fenki 201, 215. Cro. Car. 335. 1 Jones 327, Ney 80. Latch. 9, 10, 39, 134. 1 Tones 13). 
"2 0-207 gg rr . — — — —— { 


Vide 9 8 16. » Where a Perſon is authoriſed to do a T hing, it is moſt (a) regular to 
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If the Lord gives Licence to a Copyholder for Life, to leaſe the Co- 1 Rot. Air. 
pyhold for five Years, the Copyholder may leaſe it for three Years ; for 330. | 
this is comprehended within the Licence, inaſmuch as he hath given him ei f 
Licende to leaſe for more Years; ee aro be 

| P e r- 
ſned, vide Head of Power, und Moor 43. Godb. 39. 2 Rol. Rep. B. Owen 53. 1 BulP. rictly pur 
Kel. 43. Lit. Rep. 141. One who hath Power to make a Leaſe for Ten Years, m 
Twenty, decreed good in Chancery for Ten Years. 1 Chan, Ca. 23. vide Head of Leaſes, 


So if the Lord gives Licence to a Copyholder for Life, to leaſe the 1 Rol. Aly. 
Copyhold for five Years, if the Copyholder tamdiu vixerit, and he leaſes 339, 331- 
it for five Years generally, without Limitation, this is a good Execution, * nd be 
and purſuant to the Licence ; for the Leaſe is determinable by his Pop. 105. 
Death, by a Limitation in Law; and therefore as much is implied by S. C. 
Law as if he had made an actual Limitation. ns Cro. Elix 461. 


their Bailiff to receive their Rents, and to make Demand of them, and Seed be 

Bailiff to take Advantage, and demand a Rent accrued due after the dence in E. 
Authority given ; for it is a new Right attached, and there ought to be one. vi 
_ a ſpecial Authority for this Purpoſe. | e 


* * 


(D) Where an Authozitp cannot be tranſ- 
No no = C er 
O E who has an Authority to do an Act for another, muſt execute 9 C.. 5). b. 
Vit himſelf, and cannot transfer it to another; for this being a Truſt 1 Rol. Abr. 
and Confidence repoſed in the Party, cannot be aſſigned to a Stranger 33% 
whoſe Ability and Integrity were not ſo well thought of by him for (4) Dyer 4 
whom the Act was to be done; therefore an (a) Executor having Au- af F 


a x of Exe.utors. 
thority to ſell, cannot ſell by Attorney. „ += 6 06.36. 
So if Leſſer for Life hath Power to make Leaſes, rendring the antient 2 Rol. Rep. 

Rent, he cannot make them by Letter of Attorney. 303. | 


If A. lends B. a Horſe to ride to V, B. cannot let his Man ride Re 457330. 


| 3 bs | | | | 1 Mod. 110. 
him; for the Licence is a Matter of Pleaſure annexed to the Perſon of Bring and 


B. and cannot be transferred; adjudged upon a Demurrer, in an Action Morris. 
of Treſpaſs, for immoderately riding the Plaintiff's Mare; where the mm el 
Defendant pleaded that the Plaintiff /icentiam eidem dedit equitare; and 9 ao 


h \ 
that the Defendant and his Servant alternatim had rid upon the ſaid ertain'T 
Mare. | | 1 ii 


is limited 
I 5 5 | | for the Loan 
of the Horſe; for in that Caſe he hath an Intereſt in the Horſe, and may let his Servant ride him. 
So if B. for Money hires a Horſe to A. to ride to York, 1 Mod, 210, | 


(E) Then 


104. 2 Mod. 3 18. 
akes a Leaſe for 


Where the Mayor and Commonalty of London had conſtituted J. §. Oe 12:50: 


to make Entry, ſuch general Authority is not ſufficient to authoriſe a Holt, in Evi: 


certain Time 
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E) When it ſhall be ſaid to be determined and 


Vide Head of T HE Authority given by Letter of Attorney, muſt be executed du- 

Revocation. ring the Life of the Perſon that gives it; becauſe the Letter of At- 

83 9 torney is to conſtitute the Attorney my Repreſentative for ſuch a Pur- 

Perl. Seel 188. poſe, and therefore can continue in Force only during the Life of me 

that am to be repreſented ; and hence it is, that if 7. S. make a Letter 

of Attorney to deliver Seifin after my Death, it is void ; becauie he can- 

not deliver Seiſin during my Life; for that were plainly without any 
Authority from me; nor can he do it after my Death, for the former 

| Reaſon. 3 3 3 3 . 

14 H. 8. 3. But if any Corporation aggregate, as a Mayor and Commonalty, or 

11 H. 7. 19. Dean and Chapter make a Feoffment and Letter of Attorney to deliver 

we” gy ap Seiſin, this Authority does not determine by the Death of the Mayor 

12 or Dean, but the Attorney may well execute the Power after their 

Death; becauſe the Letter of Attorney is an Authority from the Body 
aggregate, which ſubſiſts after the Death of the Mayor or Dean, and 

therefore may be repreſented by their Attorney ; but if the Dean or 

Mayor be named by their own private Name, and die before Livery, or 


de re „ Li frer ſeem 3 
Co. Lit. 52. b. be removed, Livery after ſeems not good 


| If the Leſſor by Deed licenſes his Leſſee for Years or Life to alien, 
(a) So if the T My | 7 <p . 
Leſſor grants Who is reſtrained by Condition not to alien without Licence, and the 
over his E. Leflor (a) dies before the Leſſee aliens, yet this is no Countermand of 
* yer the the Lixence; for the Licence exempts the Leſſee out of the Penalty of 
alien the Condition, and it was executed on the Part of the Leſſor as much 
| Cre. Fac. 103, as Could be. 5 85 5 . 
c Li $4. be. If the King gives licence to alien in Mortmain, and dies, yet it may 

be executed after. „ | 

x Sid. 6, J. So if the King licenſes F. S. to ſell Wines, and dies. 


- „ Ball 


Bail in Civil Cauſes, 


AIL and Mainprize are often uſed promiſcuouſly in our Law- 
Books, as ſignifying one and the ſame Thing, and (a) agree in 2 Hat. 
this Notion, that they ſave a Man from Impriſonment in the ©: ©: 55: 


Rag 1 | . 
Common Gaol, his Friends undertaking for him before certain ©) * Moy: 


Perſons, for that Purpoſe authoriſed, that he ſhall appear at a certain giffer, vide 


Day, and anſwer whatever ſhall be objected to him in a legal Way. 8 180. 
8 | | Godb. 339. 
ard 2 Hawk. P. C $8. That the chief Difference is, that a Man's Mainpernors are barely his Sareties, 
and cat not impriſon him themſelves to ſecure his Appearance, as his Bail may, who are looked upon 
as his Gaolers, to whole Cuſtody he is committed, and therefore may take him up upon a Sunday, 
and confine him till the next Day, and then render him. 6 Med. 231. per Cur'.— Apainlt him that 
is mainprized de die in diem, no Bill can be filed; otherwiſe againſt him tha! is bailed. 4 Int. 180, 
— Alto it ſeems that before the 23 H. 6. cap. 10. the Sheriff was not upon an Arreſt oblipe1 to take 
Bail, unleſs the Party ſued out a Writ of Mainprixe; but for this vide 2 Rol. Abr. 112. Tule Main— 
pri xe. Oe | | 


The putting in Bail in Perſonal Actions ſeems to be in Imitation of the Fin. $39. 
Civil Law, which requires that Cautions ſhould be put in either by Pig— 3 25 
nora or Fidejuſſores, and the Idoneus fidejuſſor was ex arbitrio judcis 
approbatus vel litigantium con ſeuſu acceptus; for formerly in theſe Actions, 
if the Defendant did not appear on the Summons, the Proceſs was an 
Attachment, and the Sheriff might attach him either by his Goods or 


by pledges; and if he attached him by his Goods, by his Non- appearance Booth 9, 10. 


his Goods were forfeited; if by Pledges, and the Party did not appear, 
they were amerce tc. | 


Under this Head I ſhall conſider 


(A) What Perſons are authoziſed to take Bail. 
(B) In what Caſes Special oz Common Bail are re- 
gquired. And herein, 


1. What the Debt muſt amount to for which there muſt be 
Special Bail. | 


2, Where the Demand is uncertain, and ſounds only in Da- 
mages. | Fon 

3. Whether Bail be required in Actions on Penal Statutes. 

4. Of Perſons that are not required to put in Special Bail. 

5. Where Special Bail is required on removing a Cauſe out of 

an inferior Juriſdiction before Judgment. 
6. Of putting in Bail on bringing a Writ of Error. 
7. Common Bail in what Caſes neceſlary. 


O) Where Bail ſhall be ſaid to be put in regularly : 


nd herein, 


Gg 1. Of 
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1. Of the Manner of putting in, excepting to, and juſtifying 
Bail. 

2. To what Time it ſhall have relation. 

3. Where a different Action is proſecuted from that to which 
Bail was given. 

4. What Defect or Irregularity may be amended. 


(D) Of the Pzoceedings againſt the Bail, and what 
they may plead in their Diſcharge. | 


—— 
ä 
— — 


——— 


(4) What Perſons are anthoziſed to take 


2 Sand. 59. WW HEN the Sheriff arreſts any one, he is not only authoriſed, but 
3 * obliged to take Bail, otherwiſe an Action on the Caſe lies 
11 TR againſt him. ot: | 
Fall. 9 9. This the Sheriff is obliged to by the 23 H. 6. cap. which enadts, . That 
5 ed. 122, „ Sheriffs, Coroners, Ec. ſhall let to Bail Perſons by them arreſted, or 
s in their Cuſtody, by Force of any Writ, Bill or Warrant, in any Per- 
& ſonal Action, or becauſe of any Indictment of Treſpaſs, upon reaſon- 
able Sureties (having ſufficient within the County) to keep their Days 
“ in ſuch Place, Ec. as the Writ, Oc. require (ſuch as are in Ward by 
“ Condemnation, Execution, Capias Utlagatum or Excommunication, 
C Surety of Peace, or committed by Command of the Juſtices ; and 
“ Vagabonds refuſing to ſerve according to the Statute of Labourers, 
<« only excepted.) : —- . 
But though the Sheriff is obliged to take Bail, yet if the Plaintiff 
diſlikes the Security, and does not take an Aſſignment of the Bail-Bond, 
; he may have him brought up; for the Sheriff having arreſted the Party, 
0 (a) muſt return a Cepi Corpus, on which Return it is a Breach of Duty 
2 zz, in him not to bring him up, for which the Court amerces him as one of 
57, 244. their Officers. | j | UE 
' Vide Tir, But if the Writ be not returned, and the Court makes an Order that 
Sheriff. the Sheriff ſhall return his Writ in four Days, as is uſual, there the Dil- 
obedience is to the pronounced Order cf the Court, and conſequently a 
= Contempt of the Court, for which an Attachment lies. NN 
1 Rot. Abr. If the Sheriff returns Cepi on a Meſne Proceſs, & paratum habeo, he 
8 ſhall be only (5) amerced, if he does not bring in the Body, tho' he 
824, 852. ſhall be attached if he does not return his Writ; and the Reaſon is, be- 
Ny 39. cauſe the Sheriff is bound to bail the Party; and therefore if the Sheriff 
%% Tat it js miſtaken in his Sureties, he is not to ſuffer in his Liberty; and the 
8 Dov returning his Writ is in his own Power; but it may not be in his Power | 
ſerve the ro bring In the Body which he was obliged tO bail. 
Sheriff with | | | 


a Rule to bring in the Body before you move to amerce him. 1 Salk. 99, —— Tf the Sheriff re- 
turns a Cepi Corpus and Paratum habeo, or Languidus, where the Defendant is at Large, without any 


Pail taken, he is not aided by the Statute ; but an Action for a falſe Return lies againſt him. Ny 
39. I Rel, Abr. 80). 5 


1 Salk. 99. And if the Plaintiff takes an Aſſignment of the Bail-Bond, the She- 


Abd 122. riff is not amerciable; for by accepting of the Bond, the Plaintiff has 
waived the Benefit of the Amercement, and he may now ſue it in his 
own Name; though formerly he could only ſue in the Sheriff's Name ] 

a ee an 
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and if the Sheriff releaſed the Action, his Remedy was in a Court of 
Equity. 5 | EY 
But now by 4 & 5 Ann. for Amendment of the Law, it is enacted, 
tc That if any Perſon ſhall be arreſted by any Writ, Bill or Proceſs, out 
« of any of her Majeſty's Courts of Record at Heſminſter, at the Suit 
« of any common Perſon, and the Sheriff or other Officer takes Bail 
« from ſuch Perion againſt whom ſuch i'roceſs is, the Sheriff or Officer, 
« at the Requeſt and Coſts of the Plaintiff in ſuch Action or Suit, or 
4 his lawful Attorney, ſhall aſſign to the Plaintiff in ſuch Action the 
ce Bail-Bond or other Security taken from ſuch Bail, by indorſing the 
cc ſame, and atteſting if under his Hand and Seal, in the Preſence of 
« two or more credible Wirnefſes, which may be done without any 
« Stamp, provided the Aſſignment ſo endorſed be duly ſtamped before 
« any Action be brought thereon ; and if the ſaid Bail-Bond, or other 
« Security taken for Bail, be forfeited, the Plaintiff in ſuch Action, af- 
ce ter ſuch Aſſignment made, may bring an Action and Suit thereupon, 
cc in his own Name; and the Court where the Action is brought, may 
« by Rule or Rules of the ſame Court, give ſuch Relief to the Plain- 
ce tiff and Defendant in the original Action, and to the Bail upon the 
« {aid Bond or other Security taken from ſuch Bail, as is agrecable to 
« Juſtice and Reaton; and that ſuch Rule or Rules of the ſaid Court 
ce (hall have the Nature and Effect of a Defeaſance to ſuch Bail-Bond or 
& other Security for Bail. Es | . 
If the Plaintiff accepts of an Aſſignment of the Bail-Bond, the De- Vide 1 Salk 

fendant may put in the ſame Bail to the Action that were Bail to the 9%. 0. 
Writ; and the Plaintiff (a) cannot except againſt them. enz | 
| | | ON | a t wide 

6 Mod. 122. where per Holt, if the ſame thar were bail to the Writ become bail ro the A en, 2 
he except againſt them, and they do not juſtify, he may go on with his Amcrcements,—— And note; 
by the Rules of the Court, the Plaintiff may now except to ſuch Bail, wiicr the Condition of a 
Bail Bond was that the Defendant ſhould appear on ſuch a Day, and he appeat: before the Day, and 
was diſcharged for Want of Proſecution, held a good Performance of the Condition, Comb. 4. The 
Defendant ought to put in Bail the ſame Term the Writ is returnable, but may do jr ar any Time 
before the Efſoin Day of the ſubſequent, and till then it is irregular to proceed upon the ha ]-Bond 3; x 
bur one in the mean Time may take an Aſſignment upon it, and take out a Warrant. 6 . 226. 
By a Rule of the King's Bench, no Bail-Bond ſhall be pur in Suit till four Days after the Return 
of the Writ, if the Arreſt be in London or Middleſex, and not till fix Days after the Return of the 
Writ, if the Arreſt be in the Country. 5 


By the 4 ,. & M. cap. 4. The Judges in each, or any two of them, 
66. hereof the Chief to be one, may by Commiſſions under the Seals 
ce of their reſpective Courts, appoint Commiſſioners to take Recogni- 
ce ſances of Bail in Suits depending before them, and upon Affidavit of 
ce the true Taking of them, ſuch Recogniſances ſhall be as effectual as 
<« if they were taken before themſelves; the Cognizors, unleſs they live 
in London or Weſtminſter, or within ten Miles, may juſtify before the 
“ Commiſſoners in the Country. | - 
Before this Statute, Bail was always taken de bene effe before a Judge, 
as it may, and muſt be ſtill, if the Cognizors live within ten Miles of 
London or Weſtminſter; the Commiſſioners are obliged by Rule of Court to 
keep a Book wherein are the Names of the Plaintiff and Defendant, and 
Bail, and the Perſon who tranſmits the ſame, and who makes Affidavit 
that the Recogniſance was duly acknowledged in his Preſence ; on ſuch 
Affidavit, the Judges make a conditional Allocatur, and the Bail are to 
ſtand abſolute, unleſs the Plaintiff except againſt them within twenty 
Days; and if he except the Bail may juſtify by Affidavit taken before 


the Commiſſioners in the Country. 
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Cro. Car. 196. If one is arreſted in London by a Serjeant of the Mace, upon a Plaint 


Fra "2 of Debt entred in any“ of the Counters, the Serjeant cannot take Bail, 
: 83 (a) but the Judge in Court muſt. | | 


8. U. | 
(a) Cro. Eliz. 77. S. P. agreed, and like Point agreed, where an Arreſt was upon a Plaint in the 
Court of Nottingham, and the Defendant in Gaol under Cuſtody of the Mayor, and not of the Ser- 
jeant, and Cro. Eliz. 168. it is ſaid, that in all Corporation Courts the Mayor, who is Judge, ig 
Gaoler alſo. Bail being a Matter of Record cannot be found before any bur the Judge of the 
Court, and not before the Serjeant, though alledged ſecundum conſuetudinem villa; bur Bail for Ap- 
pearance only, may be taken by the Serjeant. Cro. Fac. 94. 


CA 


) Jn what Caſes Special oꝛ Common Bail 


are required. 


Vide Head of HE E it muſt be firſt obſerved that regularly, after Judgment, no 


Sheriff, vide Bail is to be taken; for the Plaintiff having aſcertained his Right, 
poſt, where | 


.- and proved his Demand, the Defendant muſt pay the Condemnation 
upon bring- : | 8 g : | k 
ine a Writ Money; for which Purpoſe a Writ of Execution iſſues, to which the 
of Error, and Sheriff can take no Bail. ml 


where upon „„ 
reverſing an Outlawry, Title Outlawry and Carth. 459. 


N N. B. 106. But one in Execution brings an Attaint, () he may have (c) a 
2 Rol. Abr. Writ to the (4) Juſtices, commanding them to let him to Mainprize. 
Aas Hg 8 | | | oe | 

(b) Cro. Elix. 5. per Wray, the Court doth not uſually bail; for the Verdict is intended true till re- 


verſed ; bur in ſome Caſes upon good Conſideration they will bail. (c) Reg. 123. 4. (d) Lyer 193. 


Pl. 29. though at firſt it was doubted whether it lay to the Juſtices de B. and a Caſe cited cnt, 
where it was commanded to the Warden of the Fleet to have the Body in Court quolibet die, Ec. 


Dyer 365. If an Audita Querela is founded upon a Releaſe or Record, the Plain- 


Pl. 31. tiff may be bailed. 
1 Rol. Reb. | - | 9 3 | 
132. ſaid per Coke, S. C. but ſuch Bail muſt be taken in open Court. 1 Bulf. 140, Latch 113. 


i Rol. Rep. But if upon (e) a Surmiſe of a Matter of Fact only, it is otherwiſe. 
132. per 8 | | | 

Coke, Ch: Juſt, 1 Rol. Rep. 384. S. P. per Coke, who ſaid that in the Time of Dyer and Wray, and all 
his Time, the Practice had been never to bail, where grounded on a Matter of Fact only; but where 
upon a Matter of Wricing in Diſcharge, the Plaintiff had uſed to be bailed, the Defendant being call'd 
to know whether he could deny it. Vide 1 Sid. 286. Dyer 285. Pl. 41. 339. Pl. 46. and vide 11 H. 6. 
cap. 10. 2 Rel. Abr. 113. (e) yet vide in ſuch Caſes where the Plaintiff was bailed, Cro. Fac. 29, 6). 


Faym. 4753, If in an Homine Replegiando an Elongatus is returned, and the Defen- 


vide 3 Mod, 


1 dant taken upon a Vithernam, though this is no Execution, yet the De- 


1514. 210. fendant ſhall not be bailed unleſs he will confeſs the taking and having 


the Party in Cuſtody. Sk 

Naym. 475. Hut if in an Action for a falſe Return of an Elongatus againſt the She- 
5 riff, it is found for the Plaintiff, he may be bailed. = 

As to the Caſes in which Special or Common Bail are required, I ſhall 
conſider, | £ | 


. What the Debt muſt amount to fo2 which there muff 


be Special Bail, 


Comp. Attor., Ihe old Rule in the Compleat Attorney is, that if the Defendant be 
printed 1667. arreſted by Meſne Proceſs, as Capias, Alias or Pluries, and the Plaintiff 


Joh 45. holdeth him not ſufficient to anſwer to Debt or Damages contained in 


the Writ, the ſame amounting to 201. or upwards, that in this Caſe 
. | the 


[—y 4 Gan | EE EY wu » 


hen} oo Oct ba oc 


nds 4 2 © a, 


fan 2 
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the Plaintiff, upon the Return of the Writ, by entring a (a) Ne reci- (a) The Ne 
iatuy with the Philacer, out of whoſe Office the Cap:as did iſſue, may recipiatuy is 

have Special Bail to be put in to his Action, which the Defendant mu{t entred by 
at in before ſome Judge of the Court where the Cauſe depends, who ne, , 

will accept of ſuch Bail as the Validity or Weight of the Cauſe doth fers of the 


require, or in his Diſcretion ſhall be thought fit. Court: after 
| 555 „ = . which no +. 
Appearance is to be received till Bail is filed with the Judge, 


This was the Rule that both the Courts of King's Bench and Com- 

mon Pleas went by, but was afterwards ſunk to 107. which has been 

long the ſtanding Rule of the Courts. „ 135 8 
And now by the 12 Geo. 1. cap. 39. it is enacted, “ That where Vie the Sta- 

« the Cauſe of Action ſhall not amount to the Sum of 107. in a ſuperior 7 ng 

« (Zourt, or 40s. in an inferior Court, the Plaintiff thall only ſerve DO 

« the Defendant with a Copy of the Proceſs, and ſhall not arreſt his 

« Perſon ; and that in all Caſes where the Plaintiff's Cauſe of Action 

c fall amount to the above Sums or upwards, Affidavit ſhall be made and 

« filed of ſuch Cauſe of Action, and the Sum or Sums ſpecified in ſuch 

« Affidavit, ſhall be indorſed on the Back of ſuch Writ or Proceſs; for 

« which Sum or Sums ſo indorſed, the Sheriff or other Officer ſhall take 

“ Bail, and for no more. | EE 2 FCC EE 
In an Attachment of Privilege, which is a Capias in the firſt Proceſs, Vide 'Fitle 

the Defendant is held to Bail for any Sum though never ſo ſmall; for Privileee. 

this being a Capias in the firſt Proceſs, without Suminons, does not ariſe 9 63. 

from a Suppoſition of a Nihil returned, but ariſes from a Debt due to the 

Officers of the Court, by the Acts of the Court; and therefore ancther 

Officer dught not to appear without ſeeing a Security given for ſuch 

Debt. f - | 


2. Where the Demand is uncertain, and ſounds only 
5 in Damages; . 


Where the Action is only for Damages, there regularly the Party is y;4 13 Car. 
not to be held to Special Bail; for there is no certain Sum for which 2. cab. 
Bail can be aſcertained. . : „„ 

But in Actions of Aſſault and Battery, Scandalum Magnatum, and for 1 54. 3074 
other Perſonal Wrongs, in which it is apparent the Damages will ex- 1 Rol. Abr. 
ceed the Sum of 101. the Court, or any Judge of the Court may and 333. 
do, on good Cauſe ſhewn, give Leave to the Plaintiff to ſue out a Writ | 2 4 
with the Clauſe of Acetiam bille, to hold the Defendant to Special 1 $;4. 183. ; 
Bail. 1 = | | : Raym, 74. 

So upon an Affidavit of a great Mayhem, and that he intended to de- 1 6 
clare in Treſpaſs, the Court ordered a Special Latitat, with an Acetiam, Special Bail 


and that ſo there ſhould be Special Bail. | ordered per 

* | | ; | | Cur', in 
Caſe of a notorious Battery. 1 Sid. 367.—80 in Caſe of a foul Battery againſt a Man and his Ser- 
vants. Comb. 5. — But this ſeems to be diſeretionary in the Court; therefore vide 1 Mod. 2. Special 
Bail denied for putting an Arm out of Joint; and vide 1 Rol. Abr. 33 5. Pl. 14. | 


In Debt upon a (a) Bond, for Performance of Covenants, the Court 1 $:4. 63. 
will order Bail according to the (4) Breaches aſſigned. | (9) * 75 
Cla all ein 


And the Mea- 


Account, ſecus in Debt upon an Account. 2 Hol. Rep. 53. (b) Ney 28. 1 Lev. 300. 
ſure of that ſhall be taken from the Plaintiff 's Oath, 1 Salk. 100. | 


In an Action of Debt on a Bond, though the Defendant ſays it was 1 Salk. 109, 
by Dureſs, or on an Uſurious Contract, yet there ſhall be Special Bail, 
for the Merits of the Cauſe ſhall not be determined on Motion ; agen 
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will the Court put a Slur upon the Plaintiff's Cauſe, which ought to 


come down fairly to Trial, without Prejudice. 
1 Falk. 100. So in an Action for Money won at Play, if the Contract be lawful, 


Vide Head of as being under 1007, the Defendant muſt put in Special Bail. 
Gaming. | | | 


z. Whether Bail be required in Actions on Penal Statytes, 


Yelo. 53. On a Penal Statute, the Defendant is not held to Bail, becauſe the 
2 Brownl, Penalty on a Statute is in the Nature of a Fine or Amercement ſet on the 
293. Party, for an Offence committed, and therefore no Perſon ought to 


ſuffer any Inconvenience by Reaſon of ſuch Law, till he is convicted of 
the Offence. | | 


4. Of Perſons who are not required to put in Special Bail, 


An Heir, Executor or Adminiſtrator, (a) ſhall not be held to Special 


2 Brownl, Bail; for the Demand is not on the Perſons, but on the Aﬀets of the 


293. 


3 Bulp. 316, Deceaſed ; and it would be unreaſonable to ſubject their Perſons to an | 


(a) So tho Execution for the Debt of another. 
an Attorney | 


was Plaintiff, and it was pretended he was intitled to have Special Bail by his Privilege. 1 Sid. 63. 
S. P. per Cur. | | | . | 


Cro.Fac:3522 So if there be a Judgment againſt an Executor for the Debt !. 
Gro. Care 39. nis Teftatoris, and for the Damages only de bonis propriis, he may uri 
Error, and have a Superſedeas, without giving Sureties according 
3 Fac. 1. cap. 8. For though the Words of the Statute are General, v 
it muſt be intended where Judgment is againſt the Defendant hin. ſell. 
upon his own Bond, or where the Judgment is general againſt the Ex:- 
cutors ; for it would be unreaſonable they ſhould find Sureties to pay the 
whole out of their own Eſtate. | | 1 | 
2 Lev. 204, Neither is an Executor, Adminiſtrator or Heir, upon the Removal of 


1 Sid. 418. a Cauſe out of an inferior Court, obliged to put in Bail. 


1 Lev. 245, | | 
268. 2 Jenes $2. 1 Salk. 38. S. P. cont. Lit. Rep. $1, 


„% But if there be a Devaſtavit ſuggeſted, which can only be on an Ac- 


15%. 63. tion of Debt on a Judgment, they muſt find Special Bail. 


1 Salk. 98. | 
Vide Head of Executors and Adminiſtrators. 


| An Attorney or other Officer, whoſe Attendance is required in the 
1 Mod 10. Court to which he belongs, ſhall not be held to Special Bail 
Bur for this | ; 
vide Title Attorney. | 


Vide Title Tf Baron and Feme are ſued, the Husband muſt put in Bail for both; - 
Baron and but if the Husband does not appear upon the Arreſt, the Wife muſt file 


Feme, and 


' Goleſ. 127, Common Bail before ſhe can be diſcharged; for otherwiſe the Plaintiff 


Cro.Eliz.370. could not proceed to obtain Judgment. 


Cro. Fac. 445. : 
Stile 475. 1 Mod. 8. 6 Med. 17, 105. Fareſl. 10 
other. 1 Afed. 45. . 


20 


5. Where 


FF 


And where one Partner muſt put in Bail for an · 


Batl in Civil Cauſes. 4277 


—— 


5. Where Special Bail is required on removing a Cauſe 
out of an Inkerioz Jurisdiction bekoze Judgment. 


Upon the Removal of a Cauſe by Habeas Corpus out of any Inferior , . 
f ; | | 1 Salk. 98. 
Court into the Courts above, though the Sum be under 107. the Party Va Title 
(a) muſt file Special Bail; fo that the Plaintiff may not be in a worſe Courts, ard 
Condition than he was in the Court below; and the Reaſon hereof is, be Furiſdic- 
that thoſe Inferior Juriſdictions being confined, they cannot follow the a) Bur ir 
Debt out of their own Juriſdiction; and therefore it is requiſite that they dne Aut ap. 
ſhould be Bail who live within their Precincts. | pears to be 


8 . 8 : 1 3 vexatious, 
the Court above will conſider the Quantum of the Sum in which Bail ought to be taken. 1 Salk. 101 
| 102. 6 Mod. 242. S. P. | | . | 


If a Cauſe be removed by Habeas Cirpus out of the Marſbalſca, or 1 Salk. 97. 
any other Inferior Court, and the Bail there offer to be Bail to the Ac- 17 Holt Ch. 
tion in the Court above, the Plaintiff is compellable to take them, be- . : 
cauſe he might, but did not except to them below. | 5 N 
But it is otherwiſe where the Cauſe comes out of London, for the Suf- 421, 485. ; 

ficiency of the Bail there is at the Peril of the Clerk, and he is reſpon- 1 Salt. 97. 
ſible to the Plaintiff; ſo that the Plaintiff had not the Liberty of except- her Holt, Ch, 
ing againſt them, and the Clerk is not reſponſible for their Deficiency in Juſtice. 
the Court above, though he was in London. ©, 5 
If a Cauſe is removed out of an Inferior Court by Habeas Corpus, and, 
new Bail found, and after in the ſame Term it is remanded by Procedendo, g, Far. 363, 
the old Bail ſhall ſtand; for when a Cauſe is remanded the ſame Term in 4 5 
which it was removed, no Record is made thereof. . nag, my 
| there laid, 


that Brook, Mainprize 96. and Procedendo 16. is ſo to be underſtood. Moor 836. S. C. adjudged. 2 Bulſt. 


286, 287. S. C. adjudged. 1 Rol. Rep. 64. S. C. adjudged, notwithſtanding the old Bail was diſcharged, 


and new put in, the new Bail being taken off the File and made void the flame Term, while the Re- 


cord was in the. Breaſt and Power of the Court. Vide co og 203. S. P. cont. and Yelv. 120. S. P. 
adjudged cont. But per Curiam it is there ſaid, If the Procedendo 

into the Superior Court, it ſhould have been a Swuperſedeas to the Habeas Corpus, and the old Bail 
ſhould have ſtood. Ts : : | 


— 


Otherwiſe where it is remanded in another Term. Oro. Fac. 363. 


Moor 8 3 6. 


pl. 1128. 1 Rol. Rep. 64. 2 Bulft. 286. S. C. and S. p. per Cur, and Skin. 244. 8. p. Where it ſeems 8 
agreed generally, that upon ſuch Removal the Bail below are diſcharged, for they declare e 


novo. 5 5 


But where a Replevin by Plaint was ſued in the Sheriffs Court of Skin. 244. 
London, and Pledges there found de retorno habend' fi, &c. and this Plaint F pa 
was removed according to their Cuſtom into the Mayor's Court, and kw g 
after into the King's Bench by Certiorari; and there Oyer of the Certiorari 2 Show. 42 l 
being demanded, the Party declared in B. R. and upon this a Return a- 435: S. C. 
warded; and upon an Elongat' returned a Sire Facias went againſt the *9vdged. | 
Pledges in the Sheriffs Court of London: The Queſtion was, Whether 
this Caſe being removed by Certiorari, the Pledges in the Inferior Court 
were diſcharged ; and it was held that they were nor. 


6. Of putting in Bail on bꝛinging a Crit cf Erroz. 


By the 3 Fac. 1. cap. 8. it is enacted, c That no Execution ſhall be 
** ſtayed or delayed, upon, or by any Writ of Error, or S#per/edeas 
** thereupon, to be ſued for the Reverſing of any Judgment given, or to 

| | „% he 


was delivered, &. before Bail given 


— — 2 —— — 


for Payment 60 
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(a) The 13 „ be given, iin (a) any Action or Bill of Debt, upon any ſingle Bond 
Car, 2. Stat. 2. C for Debt, or upon any Obligation with Condition for the Payment of 
. Money only, or upon any Action or Bill of Debt for Rent, or upon 
enacts in like , A | c 3 
Manner, © any (b) Contract ſued in any of the Courts of Veſtminſter, Counties 
That no Exe- cc Palatine, or great Seffions in ales; unleſs ſuch Perſon or Perſons in 
cution . « whoſe Name or Names ſuch Writ ſhall be brought, with two ſufficient 
be frayed al  cureties, ſuch as the Court (wherein ſuch Judgment is or ſhall be 
ter Verdict ; 7 F 

and Judg- © given) ſhall allow of, ſhall firſt, before ſuch Stay made, or Superſedeas 
ment, in & awarded, be bound unto the Party for whom any ſuch Judgment is or 
Actions for c ſhall be given, by Recognizance, to be acknowledged in the ſame 
an” 1 « Court, in double the Sum adjudged to be recovered by the ſaid for. 
Actions on „ mer Judgment, to proſecute the ſaid Writ of Error with Effect; and 
the Caſe on © alſo to fatisfy and pay (if the ſaid Judgment be affirmed) all and ſin- 
any Promiſe ce gular the Debts, Damages and Coſts adjudged, or to be adjudged up- 
of Money, on the former Judgment; and all Coſts and Damages to be alſo award- 
Trover, Co-“ ed for the ſame delaying of Execution. 

venant, De- | . 8 | a | 
tinue, and Treſpaſs : The 16 & 17 Car. 2. cap. 8. Par. 3. extends to Writs of Error on Judgments 
af.er Verdict, in Dower and Ejectment. (5) On this Starute it hath been adjudged, that Judgment 
on an Inſimul comtutaſſet was not an Action founded on ſuch a Contract as comes within che S:atute ; 
2 Bult. 53. Yelv. 227. So of a Debt due by Arbitration. Ibid. per Cur'. Judgment on a Demurrer, on 
a Boiromree Bond, for Payment of Money, and Performance of Covenants not within any of the 
Statutes. 1 Show. 14. Comb. 105, V | | | 


Co. Fac, 94. If A. becomes Bail for B. in an (c) Inferior Court, and there Judg- 
per Cur', ment is given for B. and thereupon the Plaintiff brings a Writ of Error, 
(H became and that Judgment is reverſed, and Judgment given for the P! intiff 
mg againſt B. the Bail is liable; for when the firſt Judgment is rever'ed, it 


mote Court is as if that Judgment had never been, and as if at the firſt the Princ.pal 


of the City had been condemned in the Inferior Court. 


of Cheſter, | | h 5 | 
and 8 was there given for B. and upon a Writ of Error before the Juſtices of the Great Seſ- 


ſions of the County of Cheſter, that Judgment was reverſed; and after upon a Writ of Error in B. R. 


both Judgments were reveried; and it was adjudped, that the Plaintiff ſhould recover 50 J. Damages, 
Sec. and it was urged, that A. was not liable; for by the Reverſal there is no Judgment in the In- 
ferior Court againſt B. and took a Difference where the Judgment of the Inferior Court is affirmed, 


and where reverſed, 2 Fones 96. Adjornatur. 


Cro. Fac.go2, If A. brings a Writ of Error upon a Judgment obtained againſt him, 
Arſten and according to the 3 Fas. 1. B. enters into a Recognizance, conditioned 
2 ade , that A. ſhall proſecute his Writ of Error with Effect, and if Judgment 
ara gy ak ſhall be affirmed, that he ſhall pay the Condemnation, Sc. and after the 
ment. Judgment is affirmed, B. cannot render A. the Principal, for this Manu- 


Moor $54: 0 caption is not to render the Body, but to pay the Debt. 
pl. 1165.8. C. | | 


and S. P. adjudged per totam Curiam. But 3 Bulſt. 191. S. C. and 1 Rol. Rep. 392. 8. C. Upon this 


Point the Court were divided, but gave Judgment for the Plaintiff becauſe of a Defeat in the Plea. 
Vide 3 Mod. 87. Fenk. 129. | | = 


1 Rol. Abr. If Judgment be affirmed upon a Writ of Error in the Exchequer- 
335. Chamber, (4) no Execution ſhall go againſt the Bail in the Original Ac- 
b 6. tion for the Coſt occaſione Dilationis Executionis, and the Party might 
5 ” have compelled the Defendant in Error to put in Bail, purſuant to the 


Noy 18. Statute 3 Fac. 1. - 


Cro. Elix. 587. | | | | 

(d) In a Scire Pacias upon a Recognizance againſt Bail, the Defendant pleaded a Writ of Error 
brought by the Principal ; and per Cur', This is no Plea, for the Writ of Error upon the Principal 
Judgment doth not affect the Recognizance : But per Holt, Ch. Juſt, I have known an Attachment 


againſt a Town-Clerk for Proceeding in an Inferior Court, after a Writ of Error here; but I never 
took it to be right. Comb, 295. | | 


3 Salk. 97. In Debt on a Bond in C. B. and Judgment for the Plaintiff, Error was 


" Tilly and Ri- 


alan, brought 5 B. R. and Bail put in according to the Statute, and Judgment 
a 
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2 


affrmed thereupon, Error was brought in (a) Parliament, and the (% Vide 2 
Clerk of the Errors refuſed to allow the Writ, unleſs the Party would BAH. 162. 
give a new Recognizance. It was objected, that it was not required by That one in 
3 Zac. 1. But per Cur', The firſt Recognizance does not include Payment NO ts 
of Coſts to be aſſeſſed in the Houſe of Lords, and theſe Coſts ought to Batted be, 
be paid, and therefore a new Recognizance ought to be given within the bringing a 
Intent of the Statute ; and it is not the Buſineſs of this Court to examine Writ of Er- 
whether Bail was put in upon the firſt Writ, for the want of that does 4 _ 3 1 
not hinder the Proceſs of the Writ of Error, but only makes it no Sa- gan wats Tor es 


cauſe of the 
perſedeas. Uncertainty 


how long the Parliament may continue. 


If there is a Judgment in B. R. and the Defendant is taken in Execu- Cro. Jac. 108. 
tion, and after brings Error in the Exchequer-Chamber, and the Record © EI Yz. 
4 ed. ; f n 1 () By a Rule 
is removed, he (Y) cannot be bailed in B. R. becauſe there is no Record of H x. 
there, nor can he be bailed in the Exchequer-Chamber, for they have every At- 
Authority only to affirm or reverſe the Judgment. torney who | 
55 1 | ſhall ſue out 
any Writ of Error in any Judgment of this Court, returnable in the Exchequer- Chamber, ſhall forth- 
with allow ſuch Wrir of Error with the Clerk of the Errors of this Court for the Time being, and 
in Caſe where Special Bail ſhall be required, if the Plaintiff upon ſuch Wrir of Error, do not 
within four Days after Allowance thereof, put in Special Bail thereon, the Plaintiff in the Action 
may proceed to take out Execution notwithſtanding ſuch Writ of Error, and where Special Bail is 
put in, the Plaintiff or his Attorney muſt forthwith give Notice thereof to the Defendant in Error, 
or bis Attorney; and if the Defendant in Error do not except againſt ſuch Bail within twenty Days 
| after ſuch Notice given, ſuch Bail ſhall be allowed. — By a Rule in C. B. Mich. 6 Geo. 2. in all Caſes 
| where Bail ſhall be filed on Writs of Error, ſuch Bail ſhall be Perfected within four Days after Ex- 
* ception taken thereto; or in Default thereof, the Clerk of the Errors of this Court ſhall Non- Pros 
ſuch Writ of Error. | 8 | 1 5 | 


Upon a Writ of Error of a Judgment in Ireland, the Record being re- Paim. 286. 
moved in B. R. the Court took Bail here, and ſent Directions to have the 
Defendant ſet at Liberty there. VVV 5 


The Filing of Common Bail is neceſſary, that it may appear that the But 


where 
Court had Conuzance of the Cauſe. ; 


F the want ot 
it is Error, vide Title Error, and Hob. 264. 


I a Priſoner be diſcharged for want of being declared againſt within Vide 1 Satk. 
(c) two Terms, or upon Non-proſſing the Plaintiff, or if he ſurrender 95, 99. and 
himſelf in Diſcharge of his Bail, and is not charged within two Terms; 4%, E ar 
in all theſe Caſes he muſt file common Bail, that it may appear by the (e) Formerly 
Acts of the Court that he was actually in Court when diſcharged. three Terms, 
By the Rules of B. R. no Attorney ſhall be compelled to appear or Ce Jae. 620: 
file common Bail for any Defendant, unleſs ſuch Attorney hath by a 
Note in Writing under. his Hand undertaken ſo to do, and ſuch Note 
produced by the Plaintiff's Attorney; but if any Attorney hath accepted 
2 Warrant to appear for the Defendant (which Warrant be in no wiſe re- 
voked) or hath ſubſcribed the ſame, and do not cauſe Bail to be filed ac 
cordingly, ſuch Attorney ſhall be compelled to file common Bail of the 
(4) proper Term, and take a Declaration and plead to the ſame, or in * 
Default of Pleading Judgment may be entred by Default, if Rules for ©. 13 
Pleading have been given; for that the Default of the Defendant or his A. cap. 21. 
Attorney ſhall not tend to the Plaintiff's Prejudice. Os The Defen- 


| dant ſhall 
cauſe an Appearance or common Bail to be entred or filed within eight Days after the Return of the 


_ Proceſs, on Penalty of 5 J. to be paid to the Plaintiff, for which the Court ſhall immediately award 
Judgment, and the Plaintiff may take out Execution. Vide 5 Mod. 392. 


I ii | RD 7 


4 | 
(a) At the 


Comb, 263. 


Ball in Civil Caules 


1 Saſk. 99. In an Action upon a Replevin Bond, common Bail ſhall be filed. 
2 Show. 249. A Judgment in Ejectment againſt the caſual Ejector is erroneous, un- 


and ſuch a leſs a Latitat was ſued out, and common Bail filed for him. 
Judgment | 


actually ſct 
aſide. 
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» 


(C) Where Bail ſhall be ſaid to be put in re⸗ 
gularly: And herein, 


1. Of the Manner of putting in, excepting to, and julli⸗ 
0 kping Bail, En 


Y the printed Rules of the Courts, every Attorney who ſhall appear 

I for any Defendant in any Action, in which Special Bail is not re— 

1 Salk. 98. quired, ſhall duly file common Bail for ſuch Defendant, of the Term of 
6 Mod. 24, Which he appears, and give Notice thereof to the Plaintiff or his Attor- 
| ney ; and that where Special Bail is required and put in (a) de bene eſſe, 
9.2 before any Judge or Commiſſioner on a Cepi Corprs, the Defendant's At- 
as torney ſhall forthwith give Notice thereof in Writing to the Plaintiff or his 
Days with- Attorney, and of the Names of ſuch Bail, with their Additions and 
out any Ex- Places of Habitation; and if no Exception be taken to ſuch Bail, and 
e 13 entred in the Judge's Book within (Y) twenty Days after ſuch Notice, 
in Court: then upon Oath thereof made, for which no Fee is to be taken, ſuch 
but if the Bail ſhall be filed; and if Special Bail ſhall be put in before any Judge 
Defendant de bene eſſe, on any Writ of Habeas Corpus or Certiorari, and no Rule for 
TO better Bail, or Exception taken, or entred in the Judge's Book, againſt 
ef the the Bail ſo put in, within twenty-eight Days after putting in ſuch Bail; 
Defendant's that then ſuch Bail ſhall be filed by the Defendant's Attorney after the 


Attorney End of the ſaid twenty-eight Days. 


muſt bring | | 5 | RN | | | 
up the Bail-Piece, and the Bail muſt Juſtify in Court; and Note, That in the Common Pleas the 
Bail- Piece remains with the Philacer till the twenty Days are expired; but in the King's Bench it 


is left with the Judge, becauſe Judges of that Court determine all Matters relating to their Priſoners. 
And for the Difterence of the Manner of taking Bail, and the Form of the Recognizances in each 


Court, vide Cro. Fac. 449, 645. Cro. Car. 4$1. 2 Bulſt. 232. 1 Rol. Rep. 38). 2 Show. 33 5. 2 Salk. 564 


(b) The -"x Time to except where the Plaintiff puts in Bail upon bringing a Writ of Error. 
1 Salk. 98. 5 | | 


6 Mod. 24,25. It is ſaid, That after Exception to Bail there is no ſet Time to juſtify 


1 a NO or exchange them for better, but it muſt be in convenient Time. 
ide a Rule | | 


3 4 Geo. 2. in C. B. If Special Bail put in by the Defendant be excepted to, the Defendan! ſhall 
perfect his Bail within four Days after ſuch Exception taken, in Default whereof the Plaintiff may 


proceed upon the Bail-Bond : And if inſufficient Bail be put in ſeveral Times, the Court will order 
Execution. Fareſl. 50. ah SL | | | 


If the Plaintiff accepts the Bail, he may take away the Bail-piece from 
the Judge's Chamber, and file it for his own Expedition; but after 
Fenty aye then it becomes abſolute, and the Defendant takes it away 
and files it. . a Zoe | 


faid, 


2. To what Time it hall have Relation, 


1 Rol. Abr. In B. R. though the Bail of the Defendant be taken and entred the 
Hi 50.8. C. laſt Day of the Term, and the Bill be put in at any Time the ſame 
adjudged; Term, this is well enough by the Courſe of the Riug's Rench ; though in 
Cro. Fac. 384. ſtrictneſs of Law the Defendant is anſwerable but from the Bail as is 
S. C. adjudg- Cuſtodia Mareſchalli, and not before. | 

ed; becaule | | _ os — 

the Bill, whenſoever filed, hath Relation to the firſt Day of the Term, 


1 5 | It 


Bail in Civil Cauſes. „ 


If in Trover commenced in Hillary Term, the Converſion is alledged to 1 Vert. 155. 
be the 3d of February in the ſame Term, and Bail is filed the laſt Day of udged. 


the Term (a), yet this is well enough, for the Action ſhall not be ſaid to es = 


be depending until the Bail js filed. | Wien 


| | | may be 
pleaded, if the Time be elapſed before the Day wherein the Bail is filed, though not before the firſt 
Day of the Term wherein the Action is brought. 1 Vent. 135. 


Bail is put in one Term, and new Bail is added the next Term after; 1 Salk. 100. 
and the Queſtion was, If this ſnould be Bail of the firſt Term, or only of 
the Term when added ; about which the Clerks differed ; but the Court 
was of Opinion, That it was only Bail of that Term when the additional 
Bail was put in, for they ſaid it was not Bail till (5) compleated and ac- __ . , Fr 
cepted, and making the additional Bail to be Bail of the firſt Term, might * 8 
do a (c) Wrong to a third Perſon, who might be a Purchaſer after the the eſtabliſi— 


Firſt, and before the additional Bail was put in. 1 Practieg, 

| 5 | 5 that ever 
Bail taken before or upon the Continuance Day, ſhall be a Bail, and filed of the precedent Ter, 
and every Bail taken after the Continuance Day ſhall be a Bail, and filed of the ſubſequent Term, 
and not otherwiſe; but where any new Bail is added to any other, but ſo as aforeſaid taken on or be- 
fore the Continuance Day, the ſame ſhall be taken and filed as of that Term in which the Bail was 
firſt put in. (c) For this vide Cro. Fac. 449. 2 Salk. 564. | | 


3. Where a difierent Action is p2oſecuted from that to 
which the Bail was given. 1 


If there be an Original and Capias in one County, and Bail thereupon TE 
filed, and the Plaintiff after declares in another County, and thereupon 37% *37 


obtains Judgment, by this Variation the Bail are diſcharged, and not Plaintain, ad- 


liable to the Damages upon this Declaration. _ judged, and 
| | | | agreed by 


the prothopotaries, though by the Courſe of the Court the Plaintiff might declare in another County, 


and the judgment would be good. 


If 4. arreſts B. in an Action of 200 J. and Bail is put in thereto, and 2. Show. 335. 
afterwards A. delivers two Declarations, one for 200 J. and another for Reſolved on 


500 J. the Bail ſhall be only liable for the 200 J. . | Motion ; bur 
| 55 how far the 


Bail have been held liable in other Actions at the Suit of the ſame or other Perſons, vide Cro. Fac. 


449, 451. Style 464. 2 Sid. 163. 2 Fones 188. 1 Mod. 5, 15, 16. 


A. brings a Bill of Middleſex, with an Acetiam for 401. and recovered 1 Salk. 102, 
100 J. and the Court held, that the Bail ſhould not be liable for more than 
the Acetiam, which was the Meaſure of his Undertaking: And per Holt, 
Ch. Juſt, He is not liable at all, for his Recognizance is to anſwer the 
Condemnation, and fince that cannot be, he is bound to nothing; and 
Clerk, Secondary, affirmed, That there was a (4) Rule of Court, that ( That no 
where the Plaintiff recovers a greater Sum than is laid in the Action, the perſon be. 


Bail ſhall not be chargeable 2 Ha actions. 1 ing Bail in 

| . 5 | Court, or be- 
fore a Judge upon a Haheas Corpus or Cefi Corpus, ſhall upon a Recovery againſt the Defendant be an- 
ſwerable for any greater Sum or Sums than are mentioned in the Writ on which ſuch Defendant 


was arreſted, or in the Return of the Hahea; Corpus, bur ſhall be liable for ſuch Sum that ſhall be re- 


covered againſt the Defendant or Defendants, for whom he is Bail as aforeſaid, 


4. What Defect o: Jrregularity may be amended. 


If Bail in Debt is entred in this Manner, viz. ſub pæna executionis in Cy, Fac. 272. 
adjudicatione, where it ought to have been ſab pœna condemmationis; (e) For Bail 
(e) yet it ſhall ſtand as well for the Judgment as Execution, adjudged 8 | 

x taken lor 
Part, viz. the Execution and not the Judgment, no more than far Part of the Debt. 1 Bulft, 10). 


upon 


1 Ty 

24 
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þ Dal in Civil Cauſes. 


upon a Writ of Error, and it was ordered to be amended; and made fil 
pena executionis Fudicii as well as for the Execution. 
Laich 182. If two are arreſted on a Latitat, and one puts in Bail in Michaelimas 


So ruled on Term, and the other of the Term ſubſequent; the Court will allow the 


a 
111 


— any Flix Bail put in on the Michaelmas Term to be filed as put in of the {ubſe. 
459, quent Term; for otherwiſe it would be Error to proceed in a joint Ac- 


tion on Bail put in at different Terms. 
6 Mod. 309, If a Writ be taken out in the Name of A. and the Officer takes a 
per Cur', Ber- Bail-Bond to appear at the Suit of B. and after there is a Reddidit ſe, by 
nardiſton and the ſame Name, though this be vitium Scriptoris in not making the Baj]. 
Vic. Middleſex, : 75 , b Jed. for the Bail 
vide Title Bond according to the Writ, yet it cannot be amended, for the Bail muſt 


Amendment. be according to the Bail-Bond, and not according to the Writ. 


1 


— 
> —__—_—_—_— 


(D) Of the Pꝛoceedings againſt the Bail, and 
what Matters they may plead in their 
Diſcharge. 95 


1 Act of the Court in delivering the Defendant to Bail being of 
1 Record, intitles the Plaintiff to a Scire Facias, when it appears that 
ca) Bot the Defendant has not ſatisfied the Judgment; hence it appears, that 
A. 308,333. there muſt be a (a) Capias returned againſt the Principal before the Soire 
Moor 432. Facias is to iſſue againſt the Bail. | 
Cro. Elix. 597. | 3 . | | 
Goldib. 194. But this being reſolved and admitted in ſo many Books, that it ſeems needleſs to cite 
them. Vide 1 Lev. 225. That it muſt Iſſue and be returned, but may be filed at any Time after; — and 
that it muſt be awarded within the Year, elſe not till a Scire Facias againſt the Principal. 2 Fones 96. — 
And Note, That every Capias ad Satisfaciendum to warrant a Scire Facias againſt Bail, muſt have ſeven 
Days at the leaſt excluſive betwixt the Teſte and the Return thereof; and every ſuch Capias is to be 
delivered and left with the Sheriff, to whom it is directed, four Days exclufive at leaſt before the 


9 Return. Vide Head of Writs, and 2 Salk. 602, That there ought to be eight Days between the Teſte 
1 „„ and Return. | | | | 1 | 


=. 1 Salk. 161. But though on the Return of the Capias the Plaintiff is intitled to 
9 And for the 


9 e U. Scire Facias, and the Recognizance in ſtrictneſs is forfeited, yet if the 
7 derſtanding Defendant render himſelf at any Time before, or on the Day of the Re- 
A at what Time turn of the ſecond Sire Facias againſt the Bail, where two Nih1ls are re- 
vi | | Gong gre turned, or on or before the Day of the Return of the firſt (Y) Scire 


1 Principal © Facias, where a Scire Feci is returned ſedente Curia, and Notice of ſuch 
1 vide 1 Rol. Render is given to the Plaintiff or his Attorney, the Bail ſhall be diſ- 


6 Abr. 333,334. charged. 
VA | Cro. Fac. 109, 1 | | — 

* 5 165. 2 Brownl. 76. Cro. Eliz. 738. 3 Bulſt. 182. Moor 8 50. pl. 1156. 2 Rol. Rep. 367, 382. 1 Leon. 58. 
4 : Godb. 339. Lit. Rep. 194. Style 134, 324, 425. 1 Fones 139. 6 Mod. 238, 239. (b) How it is to be re- 
1 rurned, and how many Days there muſt be between the Tefte and Return, vide Cro. Eliz. 738. 2 Salk. 


599. and Title Scire Facias. 


jd | x 7 Rot 4br. If an Action of Debt be brought on the Recognizance, if the Defen- 
| N dant renders himſelf in Cuſtody within eight Days in full Term, after 
0 | Winch $1 62, the Day of the Return of the Proceſs againſt the Bail, they ſhall be 
bl | Godb. 354. diſcharged. | | 

= | Raym. 1g. | | Pp 

is 2 Show. 77. 1 Salk, 101, 600. Carth. 515. 6 Mad. 132 


— 


* _—__ tt. 1 4 _ 88 „1 


Y * 1 / * | - 
If the Defendant dies (4) before the (5) Return of a 8 ad Satisfa- 1 Rol. Abr. 
ciendum againſt him, his Bail pleading the ſame may be diſcharged. 336. 
| | ; I Jones 29. 
Minch 61, 62. Cro. Fac. 97. Godb. 354. Moor 175. Poph. 186. Hut. 47. Style 314. 2 Mod. 28. S. P. 
(a) They may plead that the Principal died before any Judgment againſt him, becauſe they cannot 
have a Writ of Error to reverſe thar Judgment. Cro. Eliz. 199. adjudged. But 2 Leon. 101. the whole 
Court, except Wray, inclined otherwile. And wide Go b. 377. 1 Rol. Abr. 742. 2 Med. $08. (5) But if 
he dies after the Return of the Capias, this will not excuſe the Bail. 1 Rol. Ahr. 336. And where the 


Defendant pleaded that the Principal died before the Scire Facias brought, and without more, it was 
adjudged no good Plea. Cro. Fac. 163. Hutt. 47. 


If A. as Bail, enters into a Recognizance that B. upon eight Days Cro. Fac. 45. 
Warning comparebit to any Action that ſhall be brought by C. necnon that and Telv. 53. 
if H. ſhall be condemned in the ſaid Action, and does not pay, Ec. that Tae * 
then he will anſwer the Condemnation, and C. does bring an Action * in 
againſt B. and he is condemned, and does not pay, Oc. in Debt upon both Books, 
this Recognizance, it muſt be averred that he gave B. eight Days Warn— = — 
ing to appear, Cc. for A. is bound only to aniwer the Condemnation in ee 
ſuch Action, upon which eight Days Warning was given, for that is the diſcontinued 
Foundation of the Whole; and there is no Reaſon that B. by his volun- bis Afton. 
tary Appearance without Warning ſhould prejudice his Bail. 5 | 

If a Defendant gives Judgment with a Stay of Execution until a cer- 
tain Day, the Plaintiff may, notwithſtanding ſuch Stay of Execution, 
ſue forth a Capias ad Satisfaciendumn to the Sheriff of the County where 
the Action is laid, and returnable before the Day, to make out a 7. eſt atum 
againſt the Defendant; but no ſuch Capias ad Satisfaciendum ſhall be ſued 
forth to warrant a Scire Facias againſt the Bail, (c) becauſe it is to the (e) Where 
Prejudice of a third Perſon. | | there was a 


Ez | ; EEE | | | Contrivance 
between the Plaintiff and Principal, to free and diſcharge the Principal, and charge the Bail, 
| Vide I Bulft. 43» | | | | | 


If the Plaintiff does not declare againſt the Principal within two Cro. Fac. 625, 
Terms after Bail put in, the Bail will be diſcharged, as likewiſe the St. 98, 99. 
Principal on filing common Bail. „„ . . 
But if after Bail put in, and before the Plaintiff hath declared, the ; u 274. 
Defendant obtains an Injunction, and this is continued for ſeveral Terms, adjudged be- 
and after diſſolved, and the Plaintiff ſoon after declares and gets Judg- Ven Dor 
ment, and brings a Scire Facias againſt the Bail, they cannot plead that and Doreen. 
no Declaration was delivered or filed againſt the Principal within two 
Terms after the Action commenced and Bail entred, for there was no 
Default in the Plaintiff that he did not declare ſooner. 

J. $S. acted as Attorney for the Plaintiff in the original Action, and > 
after Judgment in that Action took out a Scire Facias, and proceeded to]; _ ns” 
Judgment againſt the Bail without any new or ſecond W arrant ; on dwelt wedge 

Writ of Error, as well of che Principal Judgment, as upon that againſt ed, and faid 
the Bail, the Court held, That any Body might have taken our the Þy ihe Chief 
Sire Facias ; but as to the further Proceedings they were irregular, the gs Bang 
Attorney's Authority determining with the firſt Judgment, and therefore Writ of Er- 
reverled the Judgment. ror the Re- 


| Ns 8 g 1 | | G cord of the 
Judgment againſt the Principal ought not to have been certified. Carth. 447. S. C. and only ſaid, 


That the Writ of Error was quaſhed, grad all that related to the principal Judgment. 5 Med. 397. 
Ao Said in general that it was quaſhed. And vide Style 174. Cro. Car. 481. 1 Jones 396. 1 Nol. 
Abr. 749. 3 . 


If Judgment be given againſt the Principal, and after, upon a Scire 


5 5 * ; > Cro. Car. 300. 
Ficizs againſt the Bail, Judgment be alſo given againſt them, theſe 55 
Judgments are ſeveral, and they ſhall not join in a Writ of Error no more Gods. 440. 

| | S. C. adjpdo- 
ed between Lancaſter and Keyleigh. Hob. 12. Cro. Fac. 384. 1 Rol. Rev. 294. Cro. Car. 408, 574. 1 Jener 
200. 1 Bulft. 12g. Lit. Rep 93. 1 Lev 137. Com. 108. >. P. | 
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than 'Tenant for Life, and he in Reverſion, or the Tenant and Vouchet 
may join, | oe, | 3 
1 If che Condition of a Recognizance be, that the Principal ſhall ſur. 
adjudged. render himſelf, or pay the Money; and the Breach aſſigned is, That he 
(a) Where hath not ſurrendred himſelf, this is naught, for he might have (a) paid 


the Bail may the Money, and then the (Condition is not broken. 
plcad Pay- 


ment by the Principal, and how ſuch Plea is to be pleaded, vide 1 Rol. Abr. 335, 336. 2 Lev, 212. 
Cro. Elz. 233. Style 324. 2 Leon. 213. Cro. Elix. 132. Where a Releaſe to the Principal diſemarges tho 
Bail. 1 Rol. Abr. 336. 


oY | ; 
2 Show. 147. But if in a Joint Action againſt two, 7. S. is Bail for one of them, 
and there is Judgment againſt the Principals, in a Sire Facias againſt T3 
the Bail, it is ſufficient to alledge, that the Defendant, for whom he was 
bound, did not pay the Money, and if the other had paid ir, he ſhould 
have pleaded it. | | 
1 Rel. Ahr. A. and B. are Bail to an Action in B. R. where Judgment is given 
334, 335- againſt the Principal, who brings a Writ of Error in the Exchequer. 
Moor 533: Chamber, pending which the Bail bring in the Principal, or the Principal 
Cro. Fac. 402, Tenders himſelf to Prifon ; though the Recoveror cannot pray him in Exe. 
3 Bulſt. 191. cution, nor can the Court put him in Execution, becauſe: the Writ of 
1 Rol. Reb. Error is a S1perſedeas to it; yet this is a good Diſcharge of the Bail; for 
* he Marſhal ought to keep him in Priſon as a Pledge, till the Judgmen 
Raym. 100. i 187805 Y 855 C gment 
3 Med. 87. be affirmed or diſaffirmed, as he does upon mean Proceſs for want of 
Etreſl. 77, Bail. „ h e 
97, 98. | 


Darling, ad- 
judged Niſs. 


S. P. Latch 149. 3 Bulſt. 331, 332. Noy 83. Popb. 186. S. 2 


+ If the Principal ſurrenders himſelf, or the Bail render him up, this 
157 will diſcharge the Bail, and may be (5) pleaded to the Scire Facias, but 
Moor 888. ſuch Surrender or Render are not ſufficient, unleſs the Plaintiff or his 
1 e * Attorney have (c) Notice of it, and this is required, that the Plaintiff 
05 * may, if he pleaſes, charge him in Execution; alſo, that he may not be 
the bring pal at any further Trouble or Charge in proceeding againſt the Bail. 
Was in actua | | 


Execution, and a Committitur entred, yet after two Scire Facias's returned, and Judgment thereupon, 


the Court would not ſet it aſide on Motion, for the Bail ought to have pleaded it. Skin. 120.— 80 


where the Principal ſurrendred himſelf before the Return of the Capias ; yet the Plaintiff having 
had no Notice, and there being no Diſcharge of the Bail-piece, or Exoneratur entred ; and the Plain- 
ritf having proceeded to Judgment againſt the Bail, the Court would not relieve them on Motion, 
bur put them to their Audita Querela. 1 Salk. 101, (c) But if through want of Notice he is at further 
Charge againſt the Bail, that Thall not vitiate the Surrender ; but yet the Bail ſhall not be delivercd 


till they pay ſuch Charges. 6 Ad. 238. | 


1 Salk. 98. If A. ſues B. in three Actions, and B. puts in three ſeveral Bails, 


per Cur , the Plaintiff recovers in all, and the Defendant renders himſelf, on 


which one of the Bail only enters an Exoneratur, though the Rendring is 
(d) Where a Diſcharge in Poſſe as to all, yet it is not (d) compleat and actual as to 


after a Sur- all, till an Exoneratur entred upon all. 


render at a | | ST. | 
Judge's Chamber the Principal cſcaped from the Tipſtaff. 6 Add. 238, 239. Farrell. 77. 


Latch 149. If the Bail plead a Render of the Principal, they (e) muſt conclude 
Ney 82. their Plea prout patet per recordum ; for this is not to be tried per Pais, but 
55 185. by the Record. e e 


Hob. 210. Afeor 8 88. pl. 1249. 1 Keb. 761, 815. S. P. adjudged. 1 Sid. 216. Dubitatur, and ſaid there 
were Precedents both ways; but vide 1 Lev. 211. 2 Keb. 189, 206. Like Point adjudged. (e) So if in 
a Scire Facias againſt Bail upon a Writ of Error, according to the Statute of 3 Fac. 1. They plead the 
Plaintiff proſecuted the Writ of Error with EtfeQ, and thereupon the Judgment was reyerled ; they 


muſt conclude Prout patet per re ordum. Raym. 59. 


— | | — . — 55 


Bait in Civii Caules. 219 


** — WE * 


Alſo in pleading a Render of the Principal, the Bail muſt ay: quod 3 Bulf.. 192. 
reit Dic in (4) Curia & in ( eadem Curia reddidit ſe & per eandem Curiam Pot b. 186. 
commiſſus fuit, but it being here laid to de done the 2d of Febrnary, (be- 1 Rol. Rep. 
ing Candlemas-Day, and ſo dies non Furidicns) it judicially appears there 592, ke 
could be no Court that Day, and fo the Render and Commitment s. p. . | 


void. per Cry” ) t hoꝰ 
| it is ſaid 
quod adbuc remaret in Cuſtod', Soe. for if; in Priſon hv Render or Commitment it is not material. 


(a) Vide Style 330, 331. () The Render muſt be made in that Court where the Record | is at the 


Tine. Cro. 8 98. 1 Rol. Abr. 334. 


In a 15 Facias againit Bail, they cannot plead that the Plaintiff hath Moor 400. 
arreſted the Principal in the Stamiery Court, per quod they could not have oF 24. d- 
his Body, for ey might have removed him by Habeas Corprts. Jude. 

So in a Scire Facias againſt Bail, they cannot plead that before the Re- 2 Fones 75. 
turn of the ſecond Sire Frcjias the Plaintiff proſecuted a Teftatum Coping 2 Mode 312. 
againſt the Principal, directed to the Sheriff of, Sc. who took the Prin- 1 80 8 


cipal in Execution upon the ſaid Judgment, 6 adbuc habet & detinet ; for Vide 1 Ann. 


the Recognizance was forfeited before. cap. 6. Vide 
Title Audita 
Querela, Let 


ter (B.) 


Bail in Criminal Caules. 


ATL in Criminal Cauſes is regularly to be allowed in all ſuch Caſes 2 Irſt. 189. 
wherein it ſeems doubtful, whether the Perſon accuſed be guilty 
of the Offence or not; in which Caſe, according to another Ge- 
8 neral Rule, it may be allowed and taken by that Perſon who has 
Cognizance of the Criine, and therefore being Judge of the Offence, s s Hawk, P. 
may, if he thinks fir, Bail the Offender. e BP 


(A) Tn what Caſes it is grantable bp a Sheriff, 

(5) Ghere by a Juſtice of the Peace. | 
(C) Where by Juſtices of Gaol⸗Deliverr. 

(D) Where by the Court of King's Bench. 
(E) Where by the other Courts of Weſtminſter. 
(F) What call be ſaid to be ſufficient Bail. 

(G) The Offence of taking inſufficient Bail, 


(H) The Offence of granting it where it ought to be 
denie 


a Tye Offence of denying, delaying 02 obſtructing it, 
where it ought to be granted. 


-(K) In what Fo2m it is to be taken. 
(9 That ſhall fo2feit the Becogntzance. 


(A) In 


Mainbrige, 


220 Bail in Criminal Cauſes. | 


(A) Jn What Cafes it is grantable by a 
Sheriff. 


.de 2 Hawk. JD the Common Law, according to ſome Opinions, the Sheriff with. 
P. C. 93. out any Writ, might ex Officio as (a) principal Conſervator of the 


85 e Peace, Bail any Perſon arreſted on Suſpicion of Felony ; and it is cer- 
nitadic 


had the like tain, that x the Common Law he (/) might Bail any Perſon who was 


Power, vide indicted before him at his Torn for Felony, or any other Crime that is. 
2 Hawk. P. bailable. | 
C. 93. And | | . | | 

how far this Power is taken away by thoſe Statutes which impower Juſtices of the Peace to admit 
Perſons to Bail on an Accuſation of Felony, and particularly preſcribe in what Manner they ſhall 
do it, vide Ibidem 93. (6b) But this Power is now taken away by 1 E. 4. ct). 2. by which it is enacted, 
Thar the Sheriff ſhall nor proceed on ſuch Indictment, but ſhall remove it to the next Seſſions of the 
Peace. H. P. C. 106. 2 Hawk. P. C. 93. | | | 


Co. Bail xd Alſo Bail is grantable by a Sheriff by Virtue of the following Writs. 

I. By that of Odio & Atia, by which a Perſon committed for the Death 
lad Pp. Of a Man, might on an Inqueſt taken by the Sheriff, if he were found to 
C. 93, have done the Fact by Miſadventure or ſe Deſendendo, be mainprized by 


1 Hawk. P. 12 Men, upon the Writ de Ponendo in Ballium; but this Writ ſeems ob- 
Ge IS ſolete at this Day. | | EE 


Neeiſter 269. 2dly, By Writ of Mainprize, which of late has been diſuſed, but ſeems 


H. P. C. 103, ſtill in Force, and may be brought by Perſons Bailable, as thoſe who are 


. 1 impriſoned for a ſlight Suſpicion of Felony, or indicted of Larceny, be- 
2 * fore the Steward of a Leet, or of a Treſpaſs before Juſtices of the 


Peace, Cr. | a : 
F. N. B. 66. 3dly, That of Homine replegiando, whereon if he return that the Plain- 


— vi Ld 4 tiff is eſloigned, he may by Capias of Withernam impriſon the Defendant, 


of Wits, Whether he be a Peer or Commoner, till the Plaintiff ſhall be replevied. 


By Heſtm.. 1. cap. 15. it is enacted as followeth ; “ For as much as 
(c) This Sta-. (“) Sheriffs and others, who have taken and kept in Priſon Perſons de- 
ture begin- © tected of Felony, and Incontinent, have let out by Replevin ſuch as 
ning with „ were not repleviſable, and have kept in Priſon ſuch as were repleviſa- 
Inferior Of. c ble, becauſe they would gain of one Party and grieve the other; and 


ficers, ex: > EE | 
tende not to“ for as much as before this Time it was not determined which Perſons 


Judges of ** were repleviſable and which not, but only thoſe that were taken for 


Superior © the (d) Death of a Man, or by (e) Commandment of the King, or 
vourts- „ © of the (F) Juſtices, or for the (g) Foreſt: It is provided, and by the 
Inſt. 185, 186. (. Ki d d Th | N N P Ty 7 3 : of d 
But though ing commanded, That fuch Priſoners as before were (Y) outlawed, 
the Superior | I | 8 de and 
Courts are 8 N 

nat ſtrictly within the Purview of the Starute, yet they will always in their Diſeretion pay a due 
Regard to the Rulcs preſcribed by it; and not admit a Perſon to Bail who is expreſly declared by 
it to be irrepleviſable, without ſome particular Circumſtances in his Favour. 2 Hawk. P. C. 113, 
114. — And by the 1 & 2 Pb. & M. Juftices of the Peace ſhall not Bail any Perſon for Offences 
declared irrepleviſable by this Statute, vive ixfra. (d) For this vide 2 Hack. P. C. 95. and the Sta- 
tutes of Glouc, cap. 9. 3 H. 7. 1, (e) This Exception is not to be applied generally to every Com- 
mand of the King, but only to ſuch as proceed from him in Perſon, or from his Privy Council. 
2 Hack. P. C. 95. () This is not to be underſtood of ordinary Commitments by ſuch Juſtices for 
ſafe Cuſtody, but of Impriſonments by their abſolute Command, by way of Puniſhment, as for 


Contempts, and ſuch like Matters, which lie rather in their Diſcretion than in their ordinary 


Power. 2 Hawk P. C. 96. F. P. C. 75. Dali. ch. 114. F. N. B. 251. £4 E. z. 33. pl. 25. 1 Rol. Reb. 131. 
(e) They muſt be Foreſts, ſtridly ſuch, and not Parks or Chales; but it is not material whether the 
Foreſt be the King's, or a SubjeQ's. Regiſter 77. 4 Inſt. 514. Co. Lit 2. a. 233. a. F. N. B. 67. Plocud. 
124. Vide the 1 E. 3 cap. 8. and 7 R. 2. cap. 4. That no Man ſhall be Im pr ſoned by ary Officer of the Fo- 
reſt <vithout due Indictment, or being taken with the Manner, or Treſ" aſſing in the Foreſt : For the Explana- 
tion of winch vide 2 Hawk. P. C. 97. And for what ſhall be ſaid a Taking in the Manner, vice 
Carth. 57, 78. () Yet the King's Bench may in Diſcretion Bail a Man upon an Ontlawry of Fe- 
lony; as where an Error > alledged in the Froccedivgs, r. 19 I 6. 2. 4. 2 Hawh, P. 98. Ve 

Titi 


B * 


Bail in Criminal Cauſes. 
cc and they which have abjured the Realm, (a) Provers, and ſuch as be Title Out- 
ec taken with the (5) Manner, and thoſe which have broken the (c) King's 1 D 
« Priſon, Thieves (d) openly defamed and known, and ſuch as be ap- Wy. e 
« pealed by Provers, ſo long as the Frovers be living (if they be not of P. C. 204. 
« good Name) and (e) ſuch as be taken for Houſe- burning feloniouſly Head of 4 
&« done, or for falſe Money, or for counterfeiting the King's Seal, or Ter. (% Or 


224 


= 


* = ” - 4 2 . . K | 2 7 1 ; 
« Perſons (J) excommunicate, taken at the Requeſt of the Biſhop, 8 


, : ; 8755 of ; er, that 1s 
« for (g) manifeſt Offences, or for 'Creaſon touching the King himſelf; wich the 


« ſhall be in no wiſe repleviſable by the common Writ, nor without Thing ſtolen 
« Writ, but (5) ſuch as be indicted of Larceny by Inqueſts taken before ** '* were mn 


* 


« Sheriffs or Bailiffs by their Office, or of light Suſpicion, or for Petit e e ee 


| 1 x * H. P. C. 101. 
&« Larceny, that amounteth not above the Value of Twelve Pence, if 2 Hatz. P. 


« they were not accuſed of ſome other Larceny afore- time, or accuſed C. . 
« of (i) Receipt of Thieves or Felons, or of Commandment, or Force, &. 0 ney 
« or of Aid in Felony done, or accuſed of ſome other Treſpaſs, for beten at , 
« which one ought not to loſe Life or Member, and a Man approved by other Priſon. 


f « a Prover after the Death of the Prover (if he be no common Thief 2 1»f. 188. 


« nor defamed) ſhall be henceforth let out by ſufficient Surety, whereof 3 9% PF. 


ce the Sheriff will be anſwerable, and that without giving ought of his 


Ty (d) The Judg- 
cc Goods, _ | 5 


ment Wwhere- 
| | POS. ig iy | 3 | 5 . of mult be 
left to the Diſcretion of the Perſon who hath Power to Bail them. 2 Hawk. P. C. 98. (e) Perſons 
taken for Arſon, or for falſe Money, or for falſify ing the King's Seal, or for Treaſon which touches 
the King himſelf, are in reſpeC of the Heinouſneſs of their Offence 2xcluded from Replevin, eſpe - 
cially if they be in aGtual Cuſtody ; but yer ſuch, according to the Circumſtances of their Caſes, 
may be Bailed in the King's Bench. 2 Hawk. P. C. 99. (f) Bur if a Perſon appear to be Impriſon-— 
ed for an Excommunication, in a Cauſe whereof the Spiritual Court hath no Cognizance, he may be 
_ delivered either by Habeas Corpus or by Quaſhing, or ſuperſeding the Writ of Excommrni-ato capiends. 
2 Hawk. P. C. 98. (g) Muſt be intended of inferior Crimes of an enormous Nature, under. the De- 
gree of Felony ; the Judgment whereof ſeems to be left to Diſcretion. Vide 2 Hawk. P. C. 99. 
(5) But how far it muſt appear that thoſe excepted out of the Statute are of good Reputation, and 
innocent of the Fact, vide 2 Hawk. P. C. 101. And that it muſt he left to rhe Diſcretion of the Per. 
fon who has the Power of Bailing them. (i) This is to be underſtood of Acceſſories before end after 
to Capital Offences, with theſe Reſtraints, that the Perſons ſo accuſed are of good Reputation, and 


under no violent Preſumptions of Guilt, 2 Hawk. P. C. 104. and 31 Car. 2. cap. 2. Part 21, 


(B) Where by a Juſtice of the Peace, 
Tr ſeems clear, that where-ever Juſtices of the Peace have Power to2PC. 198. 


1 hear and determine any Offence which is bailable within the Statute Cones Bail and 
IWWetm. t. any one of ſuch Juſtices ſeems conſequently to have Power to {, *P<*s 


af 8 . F ; 7 & ; ; h * 6. 

Bail any Perſon indicted at tlie Seſſions for ſuch Offence, becauſe every 14255 347. 

ſuch Juſtice is a Judge of the Court which is to determine it. 2 Hack. P. 
Allo every Juſtice of the Peace has a Diſcretionaty Power of admitting © 193: 

| : » * * . 3 \ 3 0 4 ” - 8 - 7 : 155 2 Haul. 5 
Perſons to Bail who have given a dangerous Wound. "©. 103. 


But the Power of Juſtices of admitting to Bail, is chiefly regulated by 
Acts of Parliament, to which Purpoſe it is recited by 1 R. 3. cap. 3 
« That divers Perſons had been daily arreſted and impriſoned for Sufpi- 
s cion of Felony, ſometime of Malice, and ſometime of a light Suſi. 
** cion, and fo {Da in Priſon without Bail or Mainprize, to their great 
* Vexation and Trouble; and thereupon it is enacted, That every Ju- 
* ſtice of the Peace in every Shire, City or Town, may by his or their 
© Diſcretion; let ſuch Priſoners and Perſons ſo arreſted to Bail or Main- 
prize, in like Form as though the ſame Priſoners or Perſons were in- 
* diCted thereof of Record before the ſame Juſtices at their Seſſions. _ 

Bur this Statnte, fo far as it gives ſuch Power to a ſingle Juſtice, is re- 
pealed by 3 H. J. cap. 3. which enacteth, Thar Juſtices of the Peace, 
or two of them at the leaſt, whereof one to be of the Harum, have 
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C. 105. 


2 Hawk, P; 
C. 105. 


2 Hawk. P. 
C. 105. 
| 1 Rol. Rep. 
268. 
H. P. C. g. 
Dale. c. 114. 
Lamb. 346. 
2 luſt, 314. 


T Ia zul. P. | 


A 


& Power to Bail any Perſon Mainpernable by Law, to their next Ge- 


cc neral Seſſions, or to the next General Gaol- Delivery, as well within 


& Franchiſe as without; and that the ſame Juſtices, or one of them, 
<« ſhall certify the ſame to ſuch Seſſions or Gaol-Delivery, on Pain 
« of 101. | 

But theſe Statutes having been often abuſed by Juſtices of the Peace 
bailing Perſons in the Name of two Juſtices, where one only was pre. 
ſent, andzfor Offences not bailable ; ee . 
It is enacted by 1 & 2 Ph. & Mar. cap. 13. That no Juſtice ſhall 
% Bail any Perſon for Offences declared to be irrepleviſable by Jeſt. 1. 
c and that no Perſon arreſted for Manſlaughter or Felony, or Suſpicion 


c thereof, ſhall be let to Bail or Mainprize by any Juſtices of the Peace, 
cc if it be not in open Seſſions, except it be by two Juſtices at the leaſt, 


« and one to be of the Quorum, and the ſame Juſtices to be preſent to- 


„ gether at the Time; which Bailment or Mainprize they ſhall certify 


« jn Writing, ſubſcribed or ſigned by them at the next General Gao]. 


„ Delivery; and ſuch Juſtices before ſuch Bailment for Felony, ſhall 


« take the Examination of the Priſoner, and the Information of them 


that bring him, of the Fact and Circumſtances thereof, and ſhall put 


ce in Writing ſo much thereof as ſhall be material, before they make the 
« Bailment, and ſhall certify ſuch Examination and Bailment to the next 
« General Gaol-Delivery, and ſhall have Authority to bind all ſuch by 
„ Recognizance or Obligation, as do declare, any Thing material to 


c prove the ſaid Offences, to appear at the next General Gaol-Delivery, 


& and to give Evidence, Cc. and ſhall certify the ſaid Evidence and 
& Bonds, c. before the Time of the Trial; and if any Juſtice of Qo- 
ce rum ſhall offend againſt this Act, he ſhall be fined in Diſcretion by the 
c Tuſtices of Gaol-Delivery, or Proof by Examination before them, Ec. 


Hit it is Provided, That Juſtices in Middlefex, and in Cities, 3 


& and Towns Corporate, ſhall have Authority to Bail Priſoners in ſuch 
&« Manner as was before accuſtomed, and alſo ſhall take Examinations 


and Bonds as aforeſaid, upon every Bailment, and certify the Bail- 


% ment-Bond and Examination at the next General Gaol-Delivery. 
The Authority given to one Juſtice of the Peace by 1 R. 3. to admit 
Perſons to Bail for Felony, being repealed by 3 H. J. and 1 & 2 Ph. & 
Ma. one Juſtice of the Peace cannot admit Perſons to Bail, unleſs it be 
for an Offence directly tending to the Breach of the Peace, the Reſtraint 
whereof is the chief End of his Office, or for an Offence by Statute put 


under the Conuzance of one Juſtice, or for an Offence indictable at the 


Seſhons, _ WO Fs e 
But though the Statute of Ph. & Ma. has preſcribed the Statute of 
Il eſtin. 1. as a Pattern for Juſtices to follow in relation to Bail, and it 
therefore follows, that a Perſon under an actual Arreſt for any Crime, 


declared to be irrepleviſable by that Act, cannot be bailed by any Ju- 


ſtice; yet if a Perſon at large be only accuſed of any ſuch Crime on a 
flight Suſpicion, before a Juſtice of the Peace, it ſeems that the Juſtice 


_ ought not to commit him, but ought to take Surety from him to appear 


before a proper Court. 
Alſo the Statute of 1 & 2 Ph. & M. expreſly mentioning the Bailing 
of Perſons for Manſlaughter, as well as for other Felonies, it is clear, 
that Juſtices of the Peace, may by Force thereof ſafely Bail any Perſon 
impriſoned on a. light Suſpicion of a Fact, appearing to be no higher an- 
Offence than Manſlaughter; and much more if it appear to amount to no 
more than Homicide by Miſadventure, or in Self-defence ; but the Ju- 
ſtices ought to be cautious the Offence does not amount to Murder ; alſo 
that there be no violent Preſumptions that the Party did the Fact; for 


if any ſuch appear, the Party ought not to be Bailed, though the Of- 


fence amount to no more than Homicide by Miſadventure or Self- 
defence. | | 


2 | (q) Where 


ä , tt 


. 


E 
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(O) Where by Juſtices of Gaol-Delivery. 


Uſtices of Gaol-Delivery not being within the Reſtraint of the Statute Cromp. 1 54. 4. 
Weftm. 1. may bail Perſons convicted before them of Homicide by H. E. C. 101 
Miſadventure, or Self-defence, the better to enable them to Purchaſe I - __ 
their Pardon. | : HD 
Alſo it ſeems that in Diſcretion they may Bail a Perſon convicted be- C. 106. 
fore them of Manſlaughter, upon Special Circumſtances ; as if the Evi- H. P. C. 101. 
dence againſt him were flight, or if he had purchaſed his Pardon. | Cromp. 153, 
Alſo if an Appellee plead an Excommunication in Diſability of the 2 Hr. P. 
Plaintiff, it ſeems they may bail him till the Plaintiff ſhall be abſolved ;© 45 61. 
for otherwiſe the Appellee might lie in Priſon for ever, without having an 11 
Opportunity of coming to his Trial | 33 
And where ſuch Juſtices have Power to admit Perſons to Bail, it ſeems C. 106. 
that they may do it after their Seſſions is over, as well as during their 2 Hawk. P. 


Seſſions. C. 106. 


— 


* _ — 4 
IM f 1 


) Where by the Court of King's Bench. 


1 Court by the Plenitude of its Power, may in Diſcretion ad- Vangh. 1 


mit Perſons to Bail, though committed by other Courts for Crimes 6 1/9 73- 

not bailable by thoſe Courts, on Conſideration of the Nature and Cir- 12. 
cumſtances of the Caſe.  _ „ Raym. 38 1. 
But here it muſt be obſerved, that with reſpect to the Nature of 2 hf. 183, 


Offence, although this Court is not tied down by the Rules preſcribed by 186, 189. 
the Statute of Meſim. 1. yet it will in Diſcretion pay a due Regard to the H., 5 


1 Salk. 61. 


| Rules preſcribed by it, and not admit a Perſon to Bail who is expreſly 3 Bulſt. 113. 


declared to be irrepleviſable, without ſome particular Circumſtances in 2 Hawk. P. 
his Favour. | | 72 50 | C. 113,114. 

And therefore if a Perſon be attainted of Felony, or convicted thereof 5 Mod. 454 
by Verdict General or Special, or notoriouſly guilty of Treaſon or Man- Xehnge go. 
laughter, &c. by his own Confeſſion or otherwiſe, he is not to be ad- Der 79 
mitted to Bail without ſome ſpecial Motive to induce the Court to 12 
grant it. | | | | | 


„ C. 114. 
As where a Perſon taken by a Capias Utlagatim on an Appeal of Felony, , Hanz. P. 


E by the Name of F. S. Gentleman, pleads that his Name is F. S. Yeoman, C. 114. 


and not Gentleman, and fo he is not the ſame Perſon that was outlawed ; So for any 
in which Caſe, the Court in Diſcretion may Bail him, for until the Plea ether Error 


be determined, it appears not whether he were the Perſon intended or |, r 


lawry, eſpe- 
not. | | | | | cially if ir 
be an apparent one. Vide 5 H. 7. 16. pl. 7. 2 Inſt. 188. H. P. C. 101. 1 Sid. 316. 


So if a Man is convicted of Felony upon Evidence, by which it plain- Cromp. Juſtice 
ly appears to the Court that he is not guilty of it; in which Caſe even 54 


the Juſtices of Gaol-Delivery may bail him. 3 525 
Or where a Proſecution is unreaſonably delayed, or where the Priſoner 5 
may be in Danger of loſing his Life, either by Famine or dangerous Di- 1 Sid. 18,” 


ſtemper, Oc. unleſs he bailed. 1 Bulſt. 85, 
| - : Palm. 55s. 
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224 Bail in Criminal Cauſes. 


5 Mod. 78. The Court of King's Bench hath always admitted Perſons to Bail = 
4 ws 143- priſoned by the King's Special Command, or by Order of the Privy 
2 Council, where the Commitments expreſſed the Crime or Cauſe for 
it hath ap- Which the Party was committed, on the like Circumſtances, on which in 
peared that Diſcretion it will grant Bail on other Commitments. 

Pertons have we ; ; a | 
been committed by Colour of an Authority claimed under any illegal Patent, this Court hath al- 
ways diſcharged the Perlons fo committed without Bail. 1 Leon. 70. 1 And. 297. 2 Hatvk. P. C. 10). 


8 


(4) 33 H. 6. But it was formerly (a) holden by many, and at Length adjudged in 
4p 08 (b) Sir John. Corbet's Caſe, that Perſons committed by the ſpecial Com- 
5 OS Bo mand of rhe King, ſignified by Warrant from the Lords of the Privy 
134, 192,219. Council, were not Bailable without the King's Conſent, unleſs there ap- 
Con. Moor peared ſome extraordinary Circumſtances in the Caſe; it being to be pre- 
1 ſumed that the King could not exert his Prerogative in ſuch a Manner, with- 
. N. B 66. out ſome good Reaſon for the Safety of the State, not fit ro be divulged ; but 
S. P C. z. this being thought to be a great Strain of the Prerogative, and to make the 
(b) See the Liberty of the Subject precarious, and contrary to the Purport of Magna 


3 Charta, and many other Statutes, which declared, That no Man ſhall be 


bras Corpus, impriſoned but by due Proceſs of Law, Ec. occaſioned the Petition of 
concerning Right, 13 Car. 1. and the 16 Car. 1. cap. IO. By which it ſeems now 


Loans, and eſtabliſhed, That where Commitments by the Frivy Council do not 
x ing * with convenient Certainty expreſs the Crime alledged againſt the Party, 
Fart ſol. 458. he ought to be bailed. | | 1 
Vide Cro. Car. The great Regard which is fo juſtly due, and which has always been 
597,579-593- paid to the Proceedings of either Houſe of Parliament, who are the 
2 Hawk, P. Guardians of the Liberty of the Subject, makes it ſomewhat doubtful 
C. 110. in what Caſcs the Court of King's Bench will Diſcharge or Bail a Perſon 
committed by either of thoſe -Houſes. EEE 


2 Hack. P. Hence no Precedent can be found, where the Court of King's Bench 


in has bailed a Priſoner ſitting the Parliament, on a Commitment, which on 
the Return of it ſtands indifferent whether it be ſtrictly legal or not. 

i Md. 144, And therefore in the Lord S$ha/tsbury's Caſe, who upon his Habeas 

145, GC. Corpus in the King's Bench was returned to have been committed by the 

| Houſe of Lords, for a High Contempt committed againſt the Houſe; 

the Court would not take Notice of any Exceptions againſt the Form of 

the Commitment ; as that it was too general, and did not expreſs the 

Nature of the Contempt, or in what Place it was committed, E2c, for 

that ir ſhall be preſumed that it was ſuch, for which the Lords might 

_ lawfully make ſuch an Order, and no other Court ſhall preſcribe to them 
in what Form they ought to make it. | 


2 Hack. PD. But a Perſon committed for a Contempt by the Order of either Houſe | 
C. 111, of Parliament, may be Diſcharged by the Court of King's Bench after a 
1 Keb. $71, Diſſolution or Prorogation of the Parliament, whether he were commit- 


Pets, 97 ted during the Seſſions or afterwards for that all the Orders of Parlia- 


I Lev. 165. ment are (c) determined by a Diſſolution or Prorogation, and all Mat- 


i Med. 155, ters before either Houſe muſt be commenced a-new at the next Pariia- 
157. ment, except only in the Caſe of a Writ of Error; and if the Subject 
&) Bar ſhould be deprived of his Liberty till the next Parliament, which perhaps 


the Proroga- MAY not meet again in many Vears, no one could ſay when his Impriſon- 


tion of the ment would end. 
Parliament | 


was the chief Reaſon why the Farl of Danby was bailed; yet the binding him to appear at the next 
Seſſions of Parliament, was an Affirmance of the Commitment, and a plain Proof of the Opinion of 
the Court at that Time, that the Commitment was not avoided or diſcharged by the Prorogation of 
the Parliament. Carth, 132, 133. Vide Skin. 56. That Earl of Danby was not bailed, 


| SOT 2 And though the Court of King's Bench may in their Diſcretion bail 
ord Staf- à Lord upon an Impeachment of High Treaſon, after a Diſſolution or 
Prorogat on of the Parliament, yet may they refuſe it, not as a Matter 
| 2 | out 


8 WV 
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out of their Power, but as a Thing which they are not bound to do, 
and improper on Conſideration of the whole Circumſtances of the 
Affair. | | | | 

The Earl of Salisbury was Impeached for being Reconciled to the Cart. 131, 
Church of Rome, by the Convention that was turned into a Parliament 132. 
1 V. & M. and lay in the Tower till the next Parliament, which being « 2 12 
adjourned for two Mofiths, he moved to be Diſcharged on the Act of Salichury's Mm 
Oblivion, wherein neither his Crime nor his Perſon were excepted, but Caſe. 
clearly within the Act of Pardon, or that he might be bailed; but as to 
the Act of Pardon, the Court held, that it ſhould be (a) pleaded with (a)For which 
proper Averments, which could not be done here, becauſe there was are cited 
nothing before the (5) Court upon which to ground ſuch Plea; and that "0g 4845 
as to the Bailing him, this being a ſhort Adjournment, the Application 8 Ce. 68. 
for that Purpoſe ſhould be to the Parliament. 4 H. 5.8. 


| | | Raſt. Ent. 
665. (b) But the Reporter makes a Quære, Whether he might not plcad it in Diſcharge of the Mat- 
ter returned by the Habeas Corpus, and enter it as the ſame Roll. Carth. 132. t 


In former Days, and particularly at the Time when Sir Edward Coke 
was Chief Juſtice, ſeveral Perſons committed to the Fleet by the Lord 
Chancellor, were bailed by the Court of King's Bench, upon Exceptions 
to the (c) Generality of the Form of the Commitments. ET (As not 


os | . 2 5 ; | ſhewing the 
Time of the Commitment. 1 Rol. Rep. 192.— Or ſetting forth only the Command of the Lord Chan- 


cellor as the Ground of the Impriſonment, without mentioning any Crime at all. Moor 839. 1 Rel. 
Rep. 219. — Or mentioning the Crime in general Terms; as for a Contempt to the Court of Chan- 
cery ; without mentioning what the Contempt was. 1 Rol. Rep. 192, 218. | | 


Alſo one Glanvil, who was generally committed by the Command of i Rel. Rep. 
the Lord Chancellor, without ſetting forth any Cauſe of ſuch Command, %, 719 
ſeems to have been bailed upon Examination of the Merits of the Decree, , B., 301. 
for diſobeying whereof he was in Truth committed; whereby it appeared Cro. J 345 
that the Decree related to a Matter before adjudged at the Common 3 Bez. 
Law; which was thought contrary to the Purport of 27 E. 3. cap. 1. 1 Hel Ned. 
and 4 H. 4. cap. 23. But this Procecding being reſented by the Lord Daliſon 71 
Chancellor, the ſaid Glanvil was afterwards recommitted by him for the 3 Leon. 18. 
ſame Matter, and yet was afterwards on another Habeas Corpus bailed 
the ſecond Time by the Court of King's Bench. | BY 

But as there have been no ſuch Proceedings of late Days, the Diſuſe , yux. p. 
of them has certainly leſſen'd, if not wholly removed the Force of theſe C. 111, 112. 


Reſolutions, eſpecially as it is now eſtabliſhed, that a Court of Equity Abr. Eq. 130. 


can give Relief after a Judgment at Law; for otherwiſe it would have 
no Power of moderating the Rigour of the Law, it being in many Caſes 
very doubtful what the Law is before it be determined; the Superior 
Courts therefore will put the (4) moſt favourable Conſtruction on one ( A Com- 
another's Proceedings, and not intend that they acted beyond their Ju- mitment 
riſdiction. | | from Chan- 

| | 1 | OY cery for Diſ- 
_ obedience to a Decree, is good without ſhewing what the Decree was. 1 Mod. 155. adjudged. Moor 


340. S. P. 


The Court of King's Bench having the Supreme Controul of all In- Vaugh. 157. 
ferior Courts, may in Diſcretion admit Perſons to Bail committed by «200TH; 
ſuch Courts, upon Conſideration of the whole Circumſtances of the Caſe, 8 ; 8 ; 
as the (e) Length of the Impriſonment, the (f) Enormity, or dangerous (e) 1 Rel. 
Tendency, or Notoriety, or ſmall Conſequence of the Offence, or Obſti- Rep. 218, 
nacy of the Offender, or the (g) Dignity of the Court by which he was . JA 
committed, and other ſuch like Circumſtances ; of which the Court will : oP 2 ade 


Mmm receive (7) 1 Bulſt. 

85 ä 48 to 34. 
(g) For this vide 2 Hawk. P. C. 112. Vaugh. 139. 2 Bulſt. 139. Cro. Fac. 219. Cro. Car. 579. 1 Sid. 
| | 144. 
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144, 286, receive Information by Suggeſtion or Affidavit, being (a) conſiſtent with 
320. i the Return of the Habeas Corpus. 

Salk. 348. | 

5 Mal. 9. March 52. (a) That no one can in apy Caſe controvert the Truth of the Ret 
Habeas Corpus, or plead or ſuggeſt any Matter repugnant to it; yet a Man may confeſs and avoid 
ſuch Return, by admitting the Truth of the Matters contained in it, and ſuggeſting others not re- 
pugnant, which take off the Effect of them. 1 Sid. 287. 5 Mod. 323, 454. 2 Jones 222. 2 Hawk, P. 
C. 113. 1 0 


1 


8 


3 


*) Where by the other Courts of Weſtminſter, 


L Inſt. 53, T E Courts of Common Pleas and Exchequer, at any Time during 
615 | Term, and the Chancery, either in Term or Vacation, may by the 
3 mw=_ Common Law award a Habeas Corpus for any Perſon committed for a 
124 = Crime under the (6b) Degree of Felony or Treaſon; and thereupon dif. 
Daliſon $1, charge him, if it ſhall plainly appear by the Return that the Commit- 
3 Leon. 18. ment was illegal, or bail him if it ſhall appear doubtful. 


2 Fones 13,14. 


2 Mod. 198. (5) That in ſome Caſes the Chancery may by the Common Law bail Perſons for Fe- 
lony. 2 Hawk, P. C. 115. | 1 | 7 7 


Vide infra And by the Habens Corpus Act, any of the ſajd Courts in Term-time, 


Letter (). and any Judge of the ſaid Courts, being of the Degree of the Coif, in 
the Vacation, may award a Habeas Corpus for any Perſon bailable with- 

in the Intent of that Act, for any Crime under the Degree of Felony. 
(F) That ſhall be ſaid to be ſufficient Bail. 
2 Naw. T. NI O Perſon ſhall be bailed for Felony by leſs than two, and it is ſaid 
SE 697, not to be uſual for the King's Bench to bail a Man on a Habeas 


Datt. cap. 14. Opis, on a Commitment for Treaſon or Felony, without four Sureties; 
That former- the Sum in which the Sureties are to be bound, ought to be never leſs 
ly none un- than 40/7. for a Capital Crime; but it may be higher in Diſcretion, on 
3 Conſideration of the Ability and Quality of the Priſoner, and the Nature 
fidy Men of the. Offence ; and the Sureties may be examined on Oath concerning 
were admit- their Sufficiency, by him that takes the Bail; and if a Perſon be bailed 
ted to be by inſufficient Sureties, he may be required either by him who took the 
Bail for any Bail, or by any other who hath Power to bail him, to find better Sure- 


Perſon. ; | 1 ! 5 | 
Datt. c. 70, ties, and on his Refuſal may be committed; for inſufficient Sureties are 


and 114, as none. | 


2 Hawk, Þ, But Juſtices muſt take care, that under Pretence of demanding ſuffi- 

C. $9. _ cient Surety, they do not make ſo exceſſive a Demand, as in Effect a- 
mounts to a Denial of Bail; for this is looked upon as a great Grievance, 
and is complained of as ſuch by 1 I. & M. Sf. 2. by which it is de- 
clared, that exceſhve Bail ought not to be required. 
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(G) The Offence of taking inſufficient Bail. 
F the Party bailed by inſufficient Sureties, do not appe: ding t . 
1 the Condition of he R e the Tuſtice, Gel who bailed ft 8 S. P. C. 333. 


8 f 5 H. F. C. 57. 
is Fineable by the Juſtices of Aſſiſe; but if he appear, it ſeems that the 2 Harb. P. 


Perſon who bailed him is excuſed. 0. $9. Vide 


„ - infra Letter 
(H). And that if a Juſtice admits a Perſon to Bail by inſufficient Sureties, whom he knows not to be 
bailable by Law, corruptly for Lucre or Reward, the Court of King's Bench will grant an Infor- 
mation againſt him, vide Title Informations; or it is ſuch an Offence for which he may be indicted, 


vide Title Indict wents. | 


(1) The Offence of granting it where it ought 


to be denied. 


HE Bailing a Perſon not bailable by Law, is puniſhable at Com- 2 Hawk. P. 
mon Law, as a negligent Eſcape, or as an Offence againſt the ſeveral ©: ny 1 

| 8 44 * 990 
Vide Title 


following Statutes. 


By the Statute of 77 e/tm. 1. cap. 15. it is enacted, © That if the Sheriff Eſcape, 


cc or any other let any go at Large by Surety that is not repleviſable, if 
c he be Sheriff or Conſtable, or any other Bailiff of Fee, which hath 
& keeping of Priſons, and be thereof attainted, he ſhall loſe his Fee and 


% Office for ever; and if the Under-Sheriff, Conſtable or Bailiff of ſuch 
« as have Fee for keeping of Priſons, do it contrary to the Will of his 


“ Lord, or any other Bailiff, being not of Fee, they ſhall have three 


& Years Impriſonment and make Fine at the King's Pleaſure. | 

Allo it is enacted by 2) E. 1. commonly called the Statute de Finibys 
levatis, cap. 3. That the Juſtices aſſigned to take Aſſiſes, E9c. when 
c they Deliver the Gaols, Sc. ſhall inquire if Sheriffs, or any other, have 


“let out by Replevin Priſoners not repleviſable, or have offended in any: 


“ Thing contrary to the Form of the ſaid Statute of Het. 1. and whom 
< they ſhall find guilty they ſhall chaſten and puniſh in all Things accord- 
<« ing to the Form of the ſaid Statute. 1 1 = 
And it is further enacted by 4 E. 3. cap. 2. © That at the Time of 
c the Aſſignment of Keepers. of the Peace, Mention ſhall be made, that 
<« {uch as ſhall be indicted or taken by them, ſhall not be let to Mainprize 
«© by the Sheriffs, nor by none other Miniſters, if they be not Main- 
© pernable by Law, nor that none who are indicted ſhall be delivered but 
«© by the Common Law; and that the Juſtices aſſigned to deliver Gaols, 
„ ſhall have Power to inquire of Sheriffs, Gaolers and others, in whoſe 


© Ward ſuch Perſons indicted ſhall be, if they make Deliverance, or let 


* to Mainprize any ſo indicted, which be not mainpernable, and to puniſh 
the ſaid Sheriffs, Gaolers and others, if they do auy Thing againſt the 
© {aid Act. | CE | | 
And it is enacted by 1 & 2 Ph. & AM. cap. 13. That no Juſtice or 
Juſtices of the Peace ſhall let to Bail or Mainprize, any Perſon or 
Perſons, which for any Offence or Offences by them or any of them 
committed, be declared not to be repleviſed or bailed, or be forbidden 
to be repleviſed or bailed by the above-mentioned Statute of Heim. 1. 
cb. 15. And that the Juſtices of Gaol-Delivery of the Place where 
© ſuch Juſtices of the Peace ſhall. be guilty of ſuch Offence, vpon due 
Proof thereof, by Examination before them, ſhall for every wen Of- 
| | 6 3ENCe 
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ce fence ſet ſuch Fine on every ſuch Juſtice, as the ſame Juſtices of Gaol. 
« Delivery ſhall think meet. 

Juſtices of the Peace, before they bail a Man under Commitment, 
muſt at their Peril inform themſelves of the Cauſe for which he was com- 
mitted; for if he were in Truth committed for a Cauſe not bailable by 


Law, it is no Excuſe that they did not know that he was committed for 
fuch Cauſe, 


- 
1 8 LF FI. mY * 1 *— 
r 
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(1) The Offence of denying, delaying oz ob⸗ 
_ firucting it where it ought to be granted. 


T is clearly agreed to be an Offence by the Common Law as well as 


1 by Statute, and puniſhable by Indictment as well as by Action, to de- 
ny or delay, or obſtruct Bail where it ought to be granted. | 


But it ſeems alſo clear, that he who has Power to bail another, is not 


bound to demand of him to find Sureties, and to forbear committing him 
5, till he ſhall refuſe to find them, but may well juſtify his Commitment, 
P. unleſs the Party himſelf ſhall offer his Sureties. 


The principal Statutes relating to this Offence, are the above-mention- 
ed Statute of J/eſtm. 1. cap. 15. and the Statute de Finibus cap. 3. and 
31 Car. 2. cap. 2. commonly called the Habeas Corpus Act; by the Firſt 


| whereof it is enacted, © That if any with-hold Priſoners repleviſable af. 
c ter that they have offered ſufficient Surety, he ſhall pay a grievous 
„ Amercement to the King; and if he take any Reward for the Deli- 


ce yerance of ſuch, he ſhall pay double to the Priſoner, and ſhall alſo be 


e in the great Mercy of the King. And by the latter of the ſaid Sta- 


tutes it is enacted, © That Juſtices of Aſſiſe ſhall inquire if Sheriffs, or 
«© any other have offended in any Thing contrary to the ſaid Statute of 
« Weſtm. and whom they ſhall find guilty, they ſhall puniſh in all Things 
according to the Form of the ſaid Statute. | 


Habeas Corpus Alſo it is recited by the above-mentioned Statute of 31 Car. 2.“ That 
< great Delays had been uſed by Sheriffs, Gaolers, and other Officers, 
to whoſe Cuſtody the King's Subjects had been committed for Crimi- 


% nal, or ſuppoſed Criminal Matters; in making Return of Writs of 
« Habeas Corpus, by ſtanding out an Alias and Pluries, and ſometimes 
more; and by other Shifts to avoid their yielding Obedience to ſuch 
Writs, contrary to their Duty and the known Laws of the Land; 

«© whereby many Subjects had been detained in Priſon in ſuch Caſes, 
« where by Law they were bailable, Oc. And thereupon it is enacted, 
« That whereſoever any Perſon ſhall bring any Habeas Corpus directed 
<« to any Perſon whatſoever, for any Perſon in his Cuſtody, and the ſaid 
«© Writ ſhall be ſerved upon the ſaid Officer, or left at the Gaol or Pri- 
<* ſon with any of the Under-Officers, Under-Keepers, or Deputy of the 
ſaid Officers, or Keepers or Deputies, ſhall within three Days after 
ſuch Service thereof (unleſs the Commitment were for Treaſon or 
Felony, plainly and ſpecially exprefſed in the Warrant of Commit- 
ment) upon Payment or Tender of the Charges of bringing the ſaid 
* Priſoner, to be aſcertained by the Judge or Court that awarded the 
<« ſame, and endorſed on the ſaid Writ, not exceeding 12 d. per Mile; 
* and on Security given by his @wn Bond to pay the Charges of carrying 
* back the Priſoner, if he ſhould be remanded; and that he will not 
«© make any Eſcape by the Way, make Return of ſuch Writ, and bring 
or Cauſe to be brought, the Body of the Party ſo committed or re- 
c ſtrained, unto or before the Lord Chancellor, or Lord Keeper, or the 
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« Judges or Barons of the Court from which the ſaid Writ ſhall iſſue; 
« or ſuch other Perſons before whom the ſaid Writ is made returnable, 
cc according to the Command thereof; and ſhall then likewiſe certify 
« the true Cauſes of his Detainer or Impriſonment, unleſs the Commir- 
« ment be in a Place beyond Twenty Miles Diſtance, E9c. and if bes 
« yond the Diſtance of Twenty, and not above one Hundred Miles 
« then within the Space of Ten Days; and if beyond the Diſtance of 
« one Hundred Miles, then within the Space of Twenty Days.  _ 

And it is further enacted, Par. 3. That all ſuch Writs ſhall be 
« marked in this Manner, per Statutum triceſime primo Caroli ſecund! Re- 
« gie, and ſhall be ſigned by the Perſon that awards the ſame ; and if 


cc any Perſon ſhall. be, or ſtand committed or detained as aforeſaid, for 


« any Crime, unleſs for Treaſon or Felony, plainly expreſſed in the 
« Warrant of Commitment, in the Vacation Time, it ſhall be lawful for 
& ſuch Perſon ſo committed or detained, (other than Perſons Convict 
& or in Execution by legal Proceſs) or any one on his Behalf, to com- 


« plain to the Lord Chancellor or Lord Keeper, or any Juſtice of either 


« Bench, or Baron of the Exchequer of the Degree of the Coif; and 


c the ſaid Lord Chancellor, Er. Juſtice or Baron, on View of the 


« Copy of the Warrant of. the Commitment, or otherwiſe on Oath 


« that it was denied, are authoriſed and required, on Requeſt in Wri- 


ce ting, by ſuch Perſon, or any in his Behalf, atteſted and ſubſcribed 


« by two Witneſſes who were preſent at the Delivery of the ſame, to 


ce grant an Habeas Corpus under the Seal of the Court, whereof he ſhall 
ce be one of the Judges, to be directed to the Officer in whoſe Cuſtody 
© the Party ſhall be, returnable immediate before the ſaid Lord Chan- 


& cellor, £c. Juſtice or Baron, and on Service thereof, as aforeſaid, the 
* Officer, Oc. in whoſe Cuſtody the Party is, ſhall within the Times 
© reſpectively before limited, bring him before the ſaid Lord Chancel- 


% lor, Juſtice or Baron before whom the Writ is returnable; and in. 
«© Caſe of his Abſence, before any other of them, with the Return of 
“ fuch Writ, and the true Cauſe of the Commitment and Detainer; 
« and thereupon within two Days after the Party ſhall be brought be- 


& fore them, the ſaid Lord Chancellor, Juſtice or Baron before whom 


«© the Priſoner ſhall be brought, as aforeſaid, ſhall diſcharge the ſaid 


| © Prifoner from his Impriſonment, taking his Recognizance with one or 
| © more Sureties, in any Sum according to their Diſcretions, having re- 


« gard to the Quality of the Priſoner and Nature of the Offence, for 


« his Appearance in the King's Bench, the Term following, or in ſuch - 


« other Court wherein the Offence is properly Cognizable, as the Caſe 
« ſhall require, and then ſhall certify the ſaid Writ, with the Return 
thereof, and the Recognizance into ſuch Court, unleſs it be made ap- 


e year to the ſaid Lord Chancellor, Sc. that the Party ſo committed, 
| © js detained upon a legal Proceſs, or Order, or Warrant, out of ſome 


« Court that hath Juriſdiction of criminal Matters, or by ſome War- 


© rant ſigned and ſealed with the Hand and Seal of any of the ſaid Ju- 


&© ſtices or Barons, or ſome Juſtice or Juſtices of the Peace, for ſuch 
« Matters or Offences for which by Law the Priſoner is not bailable. 
But it is provided, Par. 4. That if any Perſon ſhall have wilfully 
ce neglected, by the Space of two whole Terms after his Impriſonment; 
to pray a Habeas Corpus for his Enlargement, he ſhall not have a Ha- 
* beas Corpus to be granted in Vacation Time, in Purſuance of this Act. 


And it is further enacted, Par. 5. That if any Officer, Oc. ſhall 


* neglect or refuſe to make the Returns aforeſaid, or to bring the Body 


: of the Priſoner, according to the Command of the Writ, Within the 
0 


cc 


for the firſt Offence 1007. for the ſecond 2007. and be made unca- 
* pable to hold his Office. | 


Nnn And 


reſpective Times aforeſ:id, or ſhall not within ſix Hours after De- 
mand, deliver a true Copy of the Commitment, Sc. he ſhall forfeit 
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And it is further enacted, Par. 6. That no Perſon who ſhall be ſet at 
Large upon any Hateas Corpus, ſhall be again impriſoned for the ſame 
Offence, by any Perſon whatſoever, other than by the legal Order and 
Proceſs of ſuch Court wherein he ſhall be bound by Recognizance to ap- 
pear, or other Court having Juriſdiction of the Cauſe, on Pain of 500. 

And it is further enacted, Par. . That if any Perſon, who ſhall be 
cc committed for Treaſon or Felony, plainly and ſpecially expreſſed in 
cc the Warrant of Commitment, upon his Prayer or Petition in open 
c Court, the firſt Week of the Term, or the firſt Day of the Seſſions 
& of Oyer and Terminer, or General Gaol-Delivery, to be brought to 
ec his Trial, ſhall not be indicted ſometime in the next Term, Seſſions of 
« Oyer and Terminer, or General Gaol-Delivery, after ſuch Commence. 
ce ment, the Juſtices of the ſaid Courts ſhall, upon Motion in open 
ce Court, the laſt Day of the Term or Seffions, ſet at Liberty the Pri- 
c ſoner upon Bail, unleſs it appear upon Oath, that the Witneſſes for 
ce the King could not be produced the ſaid Term, Oc. and if ſuch Pri- 
“ ſoner upon his Prayer, Oc. ſhall not be indicted and tried the ſecond 
« Term or Seſſions, he ſhall be diſcharged from his Impriſonment. 

And it is further enacted, Par. 10. That it ſhall be lawful for any 

„ Priſoner, as aforeſaid, to move and obtain his Habeas Corprs, as well 
© out of the Chancery or Exchequer, as the King's Bench or Common 
“ Pleas; and if the ſaid Lord Chancellor or Lord Keeper, or any Judge 
or Judges, Baron or Barons, for the Time being, of the Degree of 
the Coif, of any of the Courts aforeſaid, in the Vacation Time, upon 
« View of the Copy of a Warrant of Commitment or Detainer, or on 
& Oath made that ſuch Copy was denied, ſhall deny any Writ of Ha- 
« beas Corpus by this Act required to be granted, being moved for as 
ce aforeſaid, they ſhall ſeverally forfeit to the Party grieved the Sum of 
KEE 8 FFVäßfV Oh EE 
But it is provided, Par. 18. “ That after the Aſſiſes proclaimed for 
« that County where the Priſoner is detained, no Perſon ſhall be re- 
moved from the Common Gaol upon any Habeas Corpus granted in 
„ Purſuance of this Act; but upon ſuch Habeas Corpus, ſhall be brought 
„ before the Judge of Aſſiſe in open. Court, who thereupon ſhall do 
% what to Juſtice ſhall appertain ; but it is provided nevertheleſs, Par. 19, 
© that after the Aſſiſes are ended, any Perſon detained may have his 
&« Habeas Corpus according to the Direction of this Act. 


8 


(Y) In what Fozm it is to be taken, 


> Jones 210. HERE a Perſon actually preſent in Court is bailed for a Crime 


| 1 Lev. 106. | 


V puniſhable with Loſs of Life or Member, it ſeems to be in the 
1 N zu Diſcretion of the Court to take a Recogniſance from each of the Bail, 
4 Inſt. 178. either in a certain Sum, or Body for Body, or both Ways; however ſuch 
and per 2 : BE ; 

Hawk. P. C. Recogniſagce of Body for Body doth not make the Bail liable to the 


; 15. Is ſame Puniſhment with the Priſoner, but only to be fined, Sc. 
ices o | | 


the Peace may take the Recogniſance in ſuch Form. 


— 


a e But for a Crime of an inferior Nature, it ſeems that the Recogni- 


P. C. 115. ſance ought to be only in a certain Sum of Money, and not Body for 


Where the Body. | 


Court on 


Motion, may diſpenſe with the Principals joining in the Recogniſance, 1 Salk, 3. 


8 ud cbt 


{ 


D 


Wail in Criminal Caſes, 


() What ſhall fozteit the Recogniſance. 


F the Recogniſance be in the uſual Form, ad fandum refo de felonia 2 fit. 130. 
] preditia & ad reſpondendum Domino Regi, and at the Trial the Party 4 %% 178. | 
ſtands mute, though it may be reaſonably argued from the Import of N # C. ;. 
theſe Words, that in Strictneſs the Recogniſance is forfeited, yet the TR 5 
later Opinions hold otherwiſe; for if a Man's Bail, who are his Gaol- P. C. 115. 
ers of his own chooſing, do as effectually ſecure his Appearance, and put 
him as much under the Power of the Court, as if he had been in rhe 


Cuſtody of the proper Officer, they ſeem to have anſwered the End of 


the Law, and to have done all that can be reafonibly required of them, 


IF A. enters into a Recogniſance that B. ſhall appear in the King's , wt 
Bench ſuch a Term, to anſwer ſuch an Information, and not to depart P. C. 116. 
till he ſhall be diſcharged by the Court, and afterwards a Nolle proſequi is 
entred on that Information, and another exhibited, whereto he refuſes 
to appear, Ec. the Recogniſance is forfeited. 


Balliff, 

ALY or Bailiff, ſaith my Lord Coke, is an old Saxon Word, Co. Lit. 61.8, 
which ſignifies a Keeper or Protector; and though there be ſe- BV, ſome 
veral Officers called Bailiffs, whoſe Offices and Employments 8 
ſeem quite different from each other, yet doth ſomething of Magna 


Keeping or Protection belong to them all. Hence the Sheriff is conſider- Charta, cap. 
ed as Bailiff to the Crown; and his County, of which he hath the Care, 28. ſignifies 


and in which he is to execute the King's Writs, is called his Bailiwick; 32 Judge. 


: n : Vid C a ; . 
alſo his Officers, who by his Precept execute Writs, are called Bailiffs; 168. 5. 88 


there are likewiſe Bailiffs of Liberties, who are Officers under Lords who Vide 10 . 


have Franchiſes exempt from the Juriſdiction of the Sheriff; there are 4 4: 
likewiſe Bailiffs of Lords of Manors, who collect their Rents and levy ay _ 
their Fines and Amercements; alſo he is called a Bailiff who hath the B, affen hog. 
Adminiſtration or Charge of Lands, Goods or Chattels to make the beſt Feta lib. 2. 
Benefit for the Owner, againſt whom an Action of Account doth lie for the /. 63. 


Profits which he hath raiſed or made, or might by his Induſtry and Care A. 


reaſonably have made, his reaſonable Charges and Expences deducted ; iich. Retorn. 
there are likewiſe thoſe termed Bailiffs, to whom the King's Caſtles are Brev. 285. 


committed, as the Bailiff of Dover-Caſtle, E9c. The Chief Magiſtrates „%, 453- 
in divers antient Corporations are called Bailiffs, as in Ipſwich, Tarmouth, . 
Colchefter, &c. There are likewiſe Officers of the Foreſt which are Manwood, 


_ termed Bailiffs; but as there is but little ſaid of ſome of theſe in our 5 1. 5. 


Books, and as what relates to others will more properly fall under other 
Heads, we ſhall in this Place only conſider what we find relating to 


(A) Sheriffs Batliffs 
(B) Bailiffs of Liberties oz Franchiſes, 
(C) Bailiffs to Lozds of Manozs, 


(4) Df 


Glany lib. 15 h 
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for a particular Time only, as to execute one Writ, &c. is nor obliged to rake the Oath. 1 


0: Co. 69 when he has 


232 | . 3 Bailiff, | 


(A) Of Sheriffs Bailiffs. 


"oe? Sheriff*s Bailiff is an Officer appointed in every Hundred to execute 
all Writs within the Hundred, directed to the Sheriff; he is like. 


A Bailiff 1s 
3 wiſe to collect the Poſt-Fines, Fee-Farms of the King, Oc. for the She. 


which the Tiff, and to attend the Juſtices of Aſſiſe and Gaol-Delivery, and Juſti- 


Under-She- ces of Peace in their Courts. 
riff takes, 


preſcribed by the Statnte 27 Eliz. cap. 12. But a Special Bailiff, or one employed by the Sheriff 
| gp Tones 249. 
2 Lev. 151. Bur what he doth is conſidered as done by the Sherift himſelf ; and therefore a Resch 


from him ſhall be judged a Reſcue from the Sheriff, and his Eſcape the Eſcape of the Sheriff, for 
which the Sheriff ſhall anſwer. | | | 


Stile 18. Tf an Under-Sheriff takes Bond from a Bailiff, conditioned to ſave 
ans and him harmleſs in executing all Proceſſes, &c. and on Action brought on 


2. this Bond, the Sheriff aſſigns for Breach that the Bailiff had not execy- 


ted a certain Warrant ſent to him upon a Proceſs directed to him out of 
the Exchequer, to levy Iſſues upon certain Lands in D. and it is not al- 
ledged that D. is within his Hundred, this is no Breach of the Condi- 
(a) Unleſs tion; for the Bailiff (a) cannot execute a Precept out of the Hundred 
it be di- where he is Bailiff, | 
rected to DET 
him particularly, and he made Special Bailiff for that Purpoſe. 1 Salk. 176. 


8 7 14. 8 A ſworn Bailiff, commonly known to be an Officer, acting within his 
14 , 7.9. . 


6 05. 0. own Precinct, ou not ſhew his W rit to the Perſon he arreſts; but 

made his Arreſt, he is to inform him of the Subſtance of 
ile 455. his Writ, at whoſe Suit the Action is, and out of what Court the Pro- 
ro. Fac ceſs Iſſues; but a Special Bailiff is obliged to ſhew his Warrant. 
9 5 2 3 Sberiff, who has a Writ directed to him, may authoriſe others to 
7 ut, a. Execute it; bur the Perſon to whom he directs it, mult perſonally exe- 


7. cute it; yet it ſeems that one may (5) lawfully aſſiſt him. 
9 But an 3 


- r Rt by a Bailiff's Follower is not good ; Qucre if good by the Follower in the Bailiff's Preſence, 
76 ng; but no Reſcue unleſs the 


. 211. A Contempt to the Court to hinder a Bailiff from arreſti 


ert. 306. A Bailiff caught one by the Hand (whom he had a Warrant to ar- 
8 omg 173. reſt) as he held it out of a Window, and the Court ſaid that it was ſuch 


2. . 


la whatCaſes a Taking of him that the Bailiff might juſtify the Breaking open of the 
a Bailif may Houſe to carry him away. E | 


_ juſtify break- - 


ing open a Houſe, Vide Cro. Fac. 280, Palm. 53. 6 Med. 105. and Tit, Sheriff. 


3 and if reſcued, the Sheriff may alledge that he was reſcued out of his 
2 Lev. 26. Cuſtody. | OT 2, 


But where 
the Sheriff return 


rant the Defendant, & in C:ftodia mea habuerunt quouſque ſuch. and ſuch reſcuſſerunt him ex Cuſtodia bat 
livorum meorum, it was held ill; for when the Bailiffs have arreſted the Party, ha is in Fact and in 
Truth in their Cuſtody; but in Law he is in the Cuſtody of the Sheriff, and an Anſwer either way 
15 good; bur to ſay that it was in the Cuſtod 


5 t y of the Sheriff, and yet reſcued out of the Cuſtody of 
the Bailiffs, is repugnant. 2 Salk. 58. b. | 


2 Salle 79. A Bailiff having a Warrant againſt A. went to him in his Yard, and 
3 and being at ſome Diſtance told him he had a Warrant, and ſaid he arreſted 
6 Med. 173. him, 4. having a Fork in his Hand, keeps off the Bailiff from touching 
8. U. him, and retreats into his Houſe; and on Motion for an Attachment 

— 8 5 


for 


One who is arreſted by a Sheriff*s Bailiff, is in the Sheriff's Cuſtody, 


ed virtute brevis mibi dived” feci warrant” A. and B. ballivis meis qui virtute inde cepe- 


oy YG hs food 


3 


| Party, againſt whom it went, became a Bankrupr 6 Fine, and a Com- 
miſſion was taken out 17 Fane, and Trover and Converſion was brought 


Bailiff, 


fr a Contempt, the Court held that bare Words will not make an Ar- 
reſt ; bur if the Bailiff had touched him, that had been an Arreſt, and 
the Retreat a Reſcous, and the Bailiff might have purſucd and broke 
open the Houſe, or might have an Attachment or Reſcous againſt him; 
but as this Caſe is, the Bailiff has no Remedy but an Action for the 
Aſſault; for the holding up of the Fork at him, when he was within 
reach, is good Evidence of that. Ns | n 

« By the 29 Car. 2. cap. J. it is enacted, That no Perſon or Perſons An Arreſt 


* — 


Io 


s upon the Lord's Day, ſhall ſerve or execute, or cauſe to be ſerved or on Say is 


« executed any Writ, Proceſs, Warrant, Order, Judgment or Decree; void, and 


« (except in Caſes of Treaſon, Felony or Breach of the Peace) but that Dy dog 
« the Service of every ſuch Writ, Proceſs, Warrant, Order, Judgment an Attion 


or Decree, ſhall be void to all Intents and Purpoſcs whatſocver ; and for falſe Im- 


« the Perſon or Perſons ſo ſerving or executing the ſame, ſhall be as li- gh" 
« able to the Suit of the Party grieved, and to anſwer Damages to him *,"* 7e: 


1 5 5 A. was ta- 
“ for doing thereof, as if he or they had done the ſame, without any ken on a 
« Writ, Proceſs, Warrant, Order, Judgment or Decree at all. Sunday, with- 


33 5 WE. out any War- 
rant, and lock'd up all that Day, and then on Monday Morning a Writ was got againſt him; and 


on a Motion to diſcharge him, the Court held that the Party might have an Attachment or an Action 

of Falſe Impriſonment againſt thoſe who took him on the Sunday. 6 Mo. 96. vide 1 Med, 56. where an 
Atta hment was granted for arreſting one on Chriſtmas Day. Hetley 19. Bur Bail may take their Prin- * 
cipal on Sunday, and confine him till Monday, and then ſurrender him. 6 Mod. 231. vide Stat. 

5 Ann. by which one may be taken on an Elcape Warrant on a Sunday; that a Bailiff may arreſt in 
the Night, vide 9 Co. 65 b. Cro. Fac. 486. Where he may juſtify eniring the Houſe of «Stranger to 


1 make an Arreſt, vide Lutw. 1432. If a Sheriff makes out a Precept to his Bailiff ro arreſt one be- 


fore any Writ directed to him, and the Bailiff arreſt the Party accordingly, and afterwards a Writ 
iſſues — 8 Sheriff, the Party arreſted may have an Adion of Falſe Impriſonment. 1 Sand 298. 2 Keb. 
173, 838. . b „„ 5 
A Special Verdict found that a Heri facias bore Teſte + Fane, but 1 yo 271. 
| | | | | | ä 3 | I Lev. 173. 
was really ſued forth 11 June, and executed 12 J%e; and that the | l. 93%, 
932. 8. Co 


againſt the Bailiff, who executed the Writ ; and the Court held, that 

though the Property was ſo bound that the Execution ſhould not have 

Effe & againſt the Aſſignment of the Commiſſioners, yet it was hird to 

puniſh the Officer in Trover, and make h m a Treſpaſſor for doing what 

he was oblized to do, and from which he could not plead to excuſe him- 

ſelf, and therefore gave Judgment for the Defendant. | 
« The Statute 23 H. 6. cap. 10. enacts, That for an Arreſt or At- Vide 5 Med. 

« tachment, the Sheriff ſhall have 20 #. and the Bailiff who makes the +" Fra 

“ Arreſt 44. and that the Sheriff or Bailiff who doth contrary, ſhall brought 

pay treble Damages to the Party grieved, and forfeit the Sum of 40 J. againſt a 

one Moiety to the King, and the other to the Party that will ſue ; and Bailiffon this 


e that the Juſtices of Aſſiſe in their Seſſions, Juſtices of the one Bench Stttute, for 


| 7327 ; | 3 3 taking 5 x. 
“ and of the other, and Juſtices of Peace in their County may deter- 44. for * 


© mine the ſaid Offences. % Spe 5 Arreſt. 
« By the 1 H. 5. cap. 4. it is enacted, That they which be Bailiffs of 
* Sheriffs by one Year, ſhall be in no ſuch Office for three Years next 


following, except Bailiffs of Sheriffs which be inheritable in their She- 


* riffwicks ; and that no Under-Sherif, Sheriffs Clerk, Receiver, nor 
* Sheriff's Bailiff, be Attorney in the King's Courts, during the Time 
that he is in Office with any ſuch Sheriff, NT 5 | 

Bailiffs being Officers who are to execute the King's Writs, are moſt Finch 29. 
commonly puniſhed in thoſe Courts out of which ſuch Writs iſſue, by 5 Med. 314- 
Attachment; bur it is impoſſible to ſer down all ſuch Miſdemeanors and 47s 55 2930 
oppreſſive Practices of which the Court is to determine, for which they MM 6.42%, 
ſhall be puniſhed ; however Attachments have been granted againſt them 43. 2. 
where they have uſed needleſs Force, Violence and Terror in making an Ney 101. 
Arreſt; or where they have broke open Doors where by Law they could 9 

| | Ooo not 5 
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B 234 Bailitf. 


2 Rol. Abr. not, and there was no plauſible Excuſe for doing it; where they have 


* —— 


jj 278. treated the Perſons arreſted baſely and inhumanly, or kept them in Cy. 
| | Va 2 the 2. ſtody till they conſented to pay Money for their Deliverance ; or for ma. 
An excel- 


=. king an Arreſt without Authority, by Force of a Blank Warrant filled 

+] | | | ar on l up Sh the Name of a Special Ballif, by the Party himſelf, without the 
8 vides a Re- Privity or ſubſequent Agreement of the Sheriff ; or if a Bailiff levy a Debt 
[4 | meny againſt by Virtue of an Execution, and keep the Money in his Hands, and im. 
8 | Abos = bezil it; but even in theſe Caſes there may be ſuch Circumſtances ot 
= - mitted by Matters of Alleviation as will induce the Court to excuſe if not wholly 


Sheriffs and diſcharge them. 
their Offi- 


, 
ay e cers, in the Execution of their Offices. 


= 


(B) Of Bailiffs of Liberties 02 Franchiſes, 


WO 4. Bailiff of a Liberty is one who hath the ſame Juriſdition with the 
Thefe Li A E ; - | 
berties and Sheriff's Bailiff, granted to him by the Lord of a Liberty or Fran- 
Franchiſes chiſe. | | | 
begun by the | | | | | 3 
Lord's purchafing the Bailiwicks of the Hundreds, ſometimes for Years, for Life, or in Fee, ata 
certain Rate in Fee-farm; and for this the Lords had the Court- Leet, the Aſſiſes of Bread and Beer, 
and the Amends, viz. the Fines for the Breach of any of the Articles examinable in the Leer; and 
they likewiſe had the Return of Writs. | 1 5 | 
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Theſe Franchiſes proving very inconvenient, becauſe the Sheriff could 
by | not enter into them to execute the King's Writs, but was to direct them 
111 to the Bailiff of the Liberty, who had the Execution of all Writs, the 
1 + Statute Weſim. 2. cap. 29. enacts, That if ſuch Bailiffs gave no An- 
ſwer to the Sheriff, the Court ſhould grant a Special Warrant with a Na 
omittas, which authoriſes the Sheriff to enter the Franchiſe; and it being 
uſual to take out the Capias and Non omittas together, we have but lit 
Dal. Sher, te material in our Books relating to this Matter. „ 
463. But there are ſome Caſes in which the Sheriff might enter without 
1 * 6. 94. any Clauſe of Non omittas; as in Cafe of a Quo minus. So where the 
How Office 34: Sheriff is by Weſtm. 1. cap. 17. to make Deliverance by Replevin ; ſo 
2 H. 4. 1. Where he is Judge, as in a Writ of Rediſſeiſin; ſo in F/afte ; ſo in exe- 
Plow. 216, cuting a Warrant for Breach of the Peace. | . 
247 If the Sheriff executes the Writ of a common Perſon, without a N 
'Þ * Ks. omittas, the Execution is good; but the Sheriff is liable to an Action to 
Finch 54. the Lord for entring into his Baili wicx. 


11 H. 4. 9. The Bailiff of a Franchiſe cannot enter into the Guildahle; and if he 


- * — 
as gy — "— — 
* e 


| =. „35 does, it is Erroneous, becauſe he has no Authority out of the Fran- 
Tis. * chiſe more than the Sheriff has in another County. ; . 

Offic. Bree, If there be two Liberties within a County, viz. St. Edmond de Biuy 

135: and St. Ethelbed de Ely, in Com“ Suffolk, and a Capias is directed to the 


7 Brev. Sheriff to take the Body of B. and the Sheriff returns that he has made 
y his Mandate to the Bailiff of Erhelbed, who has made no Anſwer, the 
Sheriff, on a Non omittas, ſhall enter into the Liberty of Bury, though 
| | the Bailiff of that Liberty has made no Default. „ | 
- 1 3 H. 75.12 If the Bailiff of a Franchiſe had made an inſufficient Return, which 
| H 7.27. the Sheriff returned to the Court, they formerly held the Sheriff was 
Bio Ret. 89. anſwerable, and not the Bailiff ; for an inſufficient Return is no Return, 
5 ws wk and the Bailiff making no Return, the Sheriff ought to have ſaid l. 
1 1. p 2 lum dedit mibi reſpondum; but this is altered by the 2) H. 8. cap. 24. 
1 which ſays that the Amercement for inſufficient Returns made by Bai- 
I = of Franchiſes, ſhall be ſet on the Bailiff's Head, and not on the She- 
i riff's. | | 
. | 4 If 
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all Things within the Manor. 


| the Profits of the Poſſeſſion. 


_ 9 * T * 


rr 


Bailiff. 
"of the Bailiff of a Liberty dies after he has returned Cepi, a Diftrin- Bro. Ret. 


gas iſſues againſt his Succeſſor, becauſe he takes it up under the Return 2 99. 
of his Predeceſſor. | | 14 E. 4. 7 


(O Ok Bailiffs to Lozds of Manoꝛs. 


DAILIEFE of a Manor may himſelf, or may command another to 1 Rol. A, 
take Cattle Damage-feaſant upon the Land; for he hath the Care of 339: 


But if a Diſtreſs be taken for Damage-feaſant, Amends cannot be ten- 5 Co. 76. 
dred to the Bailiff; for he cannot deliver a Diſtreſs when it is once ta- berg el 
ken, no more than he can change the Avowry of his Maſter, or De- gut 4 


mand a Rent upon a Condition of Re-entry. _ ide 1 Brown! 


3 5 | I 73. | 
Hob. 154. 1 Rol. Abr. 316. Dyer 222. Moor 141. PI. 282. Cro. Eliz. 22, 813. 


A Bailiff of a Manor, though he has no Intereſt in the Land, has an Vide Or. Fac. 


Authority to receive Rents, take Fealty, pay Quit-Rents, repair Houſes 8. 


Owen 28. 


and Fences, and in other Things act for his Maſter's Benefit; but he x, 154. 


cannot do any Thing to his Prejudice, nor can he Tile a Houſe that was 
before thatched, nor impale a Place before mounded with a Hedge. 
A Bailiff may be Steward of the ſame Manor; for thoſe are Offices Cre. Fac. 178. 
which are compatible. e e | 5 5 1 
A Bailiff hath no Permanent Eſtate, but is removable at the Lord's 9%. Ja. 178. 


Pleaſure. © VF „„ 
A Bailiff of a Manor may leaſe the Piſcary for Years, but he can- 1 Rol. Abr. 
not by any Uſage, make a Leaſe of his Maſter's Land. Zo, WG 
| | Diverſity 


| Where he may moke a Leaſe get Will, though not a Leaſe for Years. Lit. Rep.71. for this vide 1 Rol. 
Rep. 258. Cro. Fac. 37). Leon. 46. | | | | = 


If a Man takes Cattle without any Command for Services due to the, Rot. 457. 
Lord, if the Lord after agree to the Taking, he ſhall be adjudged his 685. 
Bailiff, altho' he was not his Bailiff in any Place before. __ on. this 

DS | | vide ; 


110. Kelw. 174. Fitz. Bailiff. 1. Bro. Diftveſs $3. Comp Incumb. 481. 


& Bailiff may give Licence to another to go over the Land; for this 1 Rol. Abe. 
is a Treſpaſs to the Poſſeſhon only, and the Bailiff hath the Diſpoſal of 33?- Quote if 
„ | 1 there muſt 
not be a 


Conſideration given for ſuch Licence, and vide 1 Rol. Rep. 238. Cro. Fac. „ 


In Debt for Rent, upon a Leaſe for Years, the Defendant pleaded Palm. 402. 


| that the Plaintiff made J. S. Bailiff of his Manor, of which the Lands 


in Leaſe were Part, and gave him Power to receive the Rents of the 
Leſſees, Oc. and alſo Power to make Leaſes for Years; and that an 
Agreement between the ſaid Bailiff and Defendant was made, that he 
ſhould pay 1001. and alſo ſurrender his Leaſe to the Uſe of the Lord, 


and then ſhould be diſcharged of the Rent, which he hath done; and 


whether this Agreement would bind the Lord was doubted, and a per- 
emptory Day given to the Defendant to maintain his Plea, after which 
the Reporter Nil plus inde audivit. - 5 Lit. Rep. 33 
A. leaſes to B. for Ninety-nine Years, if B. C. or D. ſhall ſo long 50, 11. 
live, reſerving a Heriot of 5 J. upon the Death of every of them, A. Hetl. 12, 16, 


dies, and the Bailiff of A. makes Conuzance as Bailiff generally for a 27: S. C. 
| | Heriot, ill reported. 
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4 Co. 83. b. 


Heriot, but does not ſhew that A. had made his Election; and whe. 
ther this was not good and incident to the Place of Bailiff, or at leaſt 
whether this ſhould not be intended for the Benefit and Advantage of the 
Maſter till the contrary was ſhewn, dubitatur, and after the Parties agreed. 
4 Mod. 138. No Bailiff can diſtrain for a Fine or Amercement, without a Special 
Cro.Eliz.698, Warrant for ſo doing, which muſt be ſet forth by him in an Avowry ot 


748. Juſtification of ſuch a Diſtreſs. | 


Mocr 574. 
1 Falk. 107, 108. Skin. 587. 2 Keb. 745. 


—ꝓ—y — 


(A) Of ſimple Bailment, by which the Bailee has only 
the bare Poſſeſſion. | . | 
(k) St Pledging of Goods as a Security foz Money. 
(C) Of Bailment, which veſts a Special P2operty, and 
therein of Lending on Special Contrans, 
(D) Where the Thing bailed is violated oz deſtroyed, to 
whom is the Loſs, and to whom is the Remedp. 


A i meme etch 's 2 - . . . 1 8 A 


—— 


(4) Of ſimple Batlment, vp which the Bailer | 
has onip the naked Poſſeſſion, | 


Zolt's Argu- F a Man deliver Goods to another to be kept, or which is all one, 


» 


ment in to be ſafely kept, the Bailee undertakes to keep them only from all 


Coges's and . 2 . | 5 ; 
12 Fra Damage that ariſes from his own Negligence ; and the Undertaking 


Cale ar the being only to keep them, he ought not to uſe them as though he 
End of this had an Intereſt in them. ” 1 
„ mT | | | | ; | 

it was formerly held, that where Goods were bailed Generally, that if thoſe Goods, with others of 
the Bailee's were ſtoln, though without his Default, that the Bailee ſhould be reſponſible for them, 


there being & Warranty in Law annexed to all ſuch Bailments. 4 Co. 83. Sowthcctes's Caſe. But for 


this Vide Co Lit. 89. a. Cro, Eliz. 815. Kelæv. 77. Sav. 74. 1 Sid. 36. 1 Rol. Abr. 3. Pl, 2. Bro. Tit. 
Bailment 7. Tit. Detinue 35. UVM; 


Co. Lit. 80 a fortiori, if a Man delivers Goods to another to keep as a Man 
TO would keep his own; and this us called a Special Bailment, in which the 


Dock. & Stud. Bailee doth undertake for no more than for his Diligence in the keeping 
129. of them, and has no Manner of Uſe of the Thing to him committed, 
6 but the naked Poſſeſſion only. | 

| Co. Lu. 8g, If A. leave a Cheſt lock'd with B. to. be kept, and take away the 
a. b. Key, without acquainting B. with the Particulars, the Goods in the 


4 Co. 83. Cheſt are in the Poſſeſſion of A. for ſince A keeps the Key, the Goods 
| are 


4 


| than the naked Poſſeſſion in the Nature of a Bailment ; for he hath the 


Thing thus pledged. 


* , N 
657 £76 ©; 6 A 
. 0 n * W K . 
n * * n 


Bailment. 235 


are lock'd out of the Poſſeſſion of B. and B. being unacquainted with 
the Particulars, cannot be ſuppoſed to have them under his Cuſtody ; ſo 
that neither the Poſſeſſion nor Uſe of the Goods are in B. for though 
the Poſſeſſion of the Box is in B. yet is he ſhut out from the Poſſeſſion 


of the Goods in the Box; for that cannot be ſaid to be in his Poſſeſſion, 


that he cannot take hold of and remove, or order, during the Continu- 
ance of ſuch Poſſeſſion. _ | | | 
The naked Poſſeſſion of Chattels Perſonal cannot be aliened, for ſuch Bro. Attach- 
Alienation if admitted, would deſtroy the Right of the Proprietary ; and ment on Aſſſe 
if allowed to be tranſlated or handed about from one to another, b . 
Concealment or Imbezilment, might be loſt and deſtroyed, and would 
not be returned as they ought, to the right Owners. | . 
If the Goods of A. are bailed by B. to C. C. muſt deliver them to 1 Rel. Abr. 
B. for C. cannot pretend to remove or alter that Poſſeſſion committed to 927: 
him, in order to reſtore it to the right Owner; for the Right of Reſti- 
tution muſt be demanded of him that did the Injury, of which C. has 
no Pretence to judge; and therefore it would be down right Treachery 
in him to deliver it to any other than him from whom he had it. 
But if A. bail Goods to B. to which C. has a Right, and B. dies, 1 Rol. Abr. 
his Executors are chargeable only to C. that has Right, for the Execu— 607. 
tors came to the Poſſeſſion by the Law, and therefore muſt deliver it!“ 255 
to thoſe Perſons in whom the Law has eſtabliſhed the Property; and the ane 
taking up of an Executorſhip is an Engagement to anſwer all Debts of 
the Deceaſed, and all Undertakings that create a Debt, ſo far as there 


are Aſſets, but doth not imbark him in the Perſonal Truſts of the De- 
ceaſed, no more than he is obliged to anſwer for his ſeveral Injuries, 


which no Man can tell how they might have been diſcharged or an[wer'd 


( Of Pledging of Goods as a Security for 


Money. 


JHLEDGING is where Goods and Chattels are delivered in Security Dod. & Studs 
for Money lent, and by ſuch Pledging the Pawn-Broker hath more „ 
Ol. Abr. 

Property and Intereſt in the Thing itſelf ; and by the berter Opinions, 33% 67 A 

ſhall have a reaſonable Uſe of it, ſo that it be without Damage to the 2 Salk. 522. 


If a Man pledge Goods to B. and they are (a) ſtolen, B. ſhall not 
anſwer for them, becauſe he hath a Property in them; and his Cuſtody 7 8 ” 
is but a Conſequent of that Property; and therefore he doth undertake co. $3. 
to keep them as his own; for a Man that undertakes to ſecure what is Palm. 551. 
another's, is bound to keep them at all Adventures, ſince the right Owner Owen 123. 
might poſſibly defend them with his Life; but where a Man is only =o ee 
obliged to keep them as his own, no unavoidable Accident is to be impu- | Bulſe. 29, 
red to him. 1 

5 | FO | 1 Rol. Rep. 

181. (a) The Law is the ſame in Caſe of Fire, and all other inevitable Accidents, Co. Lit. 89. ö. 


But if a Man pledge Goods, and tender the Money to the Pawn- Cre. Fac. 243. 
Broker, and he refuſes, this determines the qualified Property; and 7: 179. 


therefore if after ſuch Tender the Goods are ſtolen, Se. the Bailor ſhall A 20+ 


have Satisfaction made him in an Action of Trover; for a Tender and ment ). 


Refuſal muſt in thoſe Cafes amount to a Payment; becauſe other- 1 Rel. Fep. 


| 1 129. 
P P p | viſe Co. Lit. 89. 
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wiſe no Man could again come to his own, ſince Pawns are over the Va. 
lue lent. 9 . | | 
Cro.Fac-243. And though the Borrower tender the Money and recover the Goods 
Telv. 179. in an Action of Trover, yet the Pawn-Broker may have an Action of 
__ 29 Debt for his Money; becauſe though the Security ceaſes, yet the Dut 


If 4. pawns remains, inaſmuch as the Money lent is not paid back to the Party from 


Goods ro whence it came. | 

B. for 251. | | 

and B. deliver them over to C. and makes D. his Executor, and dies, A. ſhall tender the 251. to 
the Execuror, and not to C. for C. is no more than a Bailee, and hath only the Cuſtody of them, but 
the Property of them is in D. as Repreſentative of B. and therefore to him muſt the Tender be 
made; otherwiſe it is in the Caſe of a Mortgage, where the Tender may often be to the Aſſignee, 
becauſe the Property of the Land is in him. Cro. Fac. 244. Telv. 178, 179. 


Telv. 179. So if a Man lend periſhable Goods as a Pledge, and they decay, yet 
Lit. 299. the Perſon to whom they are pledged, may have an Action of Debt for 
his Money, becauſe the Duty continues. | 
Bro. Attach Theſe Goods thus taken to Pledge, cannot be forfeited by the Pawn. 
in Aſiſe 20. Broker for his Offence, nor can they be taken in Execution, nor attach- 
c for his Debt; for the abſolute Property is in another; and therefore 
they are not alienable, nor by conſequence forfeitable ; becauſe they can- 
not be forfeited without Loſs and Danger to the abſolute Owner; and 
all qualified Poſſeſſors do take the Property under the Reſtriction to pre- 
ſerve the Property of the right Owner. | | 
+85; 1. If a Man pledge Goods, and after is Attainted of Felony, the King 
1 Bulft, 29. ſhall not have the Goods without paying the Sum for which they were 
pledged; for the Alteration of the general Property doth not alter the 
ſpecial Property in the Pawn-Broker. 55 
1 Buſt. 29. If a Man pledge Goods, and then is outlawed, he cannot redeem 
them, becauſe then the abſolute Property of them is in the King ; but if 
the Outlawry be reverſed, then the outlawed Perſon is re-inſtited in his 
Property as if there had been no Outlawry, and therefore may redeem 
: 5c. 22. 2 es — og 
Co. Lit. 205. If the Money be not paid at the Day, the Property is abſolute at 
_ Shep. 106, Law, but ſtill the right Owner has his Redemption in Equity, as in Caſe 
of a Mortgage. 


2 Vern. 1179, One pawned Jewels to A. who ſigned a Writing that they were to be 
698, 691. redeemed in Twelve Months, otherwiſe for the 1107. lent they were to be 
2 3 * as bought and ſold, A. within a ſhort Time after delivers over the Jew- 
= 1 6p 8 els, together with ſome Plate of his own to B. as a Fledge for 200. 
and Miet- afterwards A. borrowed 381. and gol. of B. on Promiſſory Notes, to 
calf. be repaid on Demand, B. by his Anſwer in Chancery, inſiſted it was 
agreed that the Fledge ſhould be a Security as well for the Money on the 
Notes, as for the Money firſt lent, but could make no Proof of any 

ſuch Promiſe or Agreement; and though a Redemption was decreed, 

yet it was on Payment of all that was due to B. as well upon the Notes 

as on the Pawns ; but the Goods of A. which were pawned, were to be 

firſt applied as far as the Value of them would extend. Goes 

5 H. 7.f1, In the old Books they took the Nature of a Pledge to be, that it 
ought to be delivered at the ſame 'Time that the Money was lent ; and if 
the Goods were not delivered at the ſame Time, in Security of..the 

Money, they did not plead it as a Pledge, but in the Nature of a Li- 

| cence, to excuſe the Treſpaſs. | 3 
2 Leon. 50. But by later Authorities it appears that the Pawn-Broker hath a ſpe- 
Telv. 164. on Property, though it be not delivered at the Time of the Money 
len. RT | | | N 


2 Leon. 30, As if A. be indebted to B. and delivers Goods to G in Satisfaction 
31. for the Debt of B. the Property is thereby altered, and the Right to 
Yelv. 164. the Goods. is veſted in B. ſo it is where the Goods are delivered to 2 


1 in 


* 
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in Security of the Money of B. there B. hath a ſpecial Property in 
them; and in theſe Caſes A. cannot countermand ſuch Delivery to C 
or take the Goods back again, becauſe the Property of theſe very Good: 
is veſted in B. for here there is a Conſideration to alter the Property, 
and that is the Debt due to B. ſo that it is not a bare naked Donation 
which the Party may poſſibly revoke before the Poſſeſſion be veſted in 
B. himſelf, for ex udo pao non oritur adtio; for there is no Conſidera- 
tion to found an Action on a naked Donation ; but here there is a 
Conſideration. to, alter the Property; ſo that upon the immediate Deli- 
very of the Goods, the Property is veſted in B. | | 

Before theſe Reſolutions that the Property was altered by the Del'- per ao. 
very of the Goods by A. to the Uſe of B. the only Remedy for ſuch 
Goods, when countermanded was in Equity, upon the Conſid-rat »n ; 
for it was ever thought altozether inequitable that ſuch Delivery of the 


Goods upon a valuable Conſideration, ſhould be countermanded at i lea- 


ſure. | 
There is great Difference between a Pawn and a Mortgage of Lands; 2 Co. 79. 
for if Goods be pawned without Mention of Time for Redemption, 5, 29- 
| | : e r Vide Head of 
they may be redcemed after the Death of tne Pawn-Broker ; but if %s, 
Lands are mortgaged without any Mention of the Time for Redemption, ha 
they cannot be redeemed after the Death of the Feoffee in Mortgage ; 
for when the Feoffment is made to the Morrgagee and his Heirs, the 
Limitation is abſolute, and the Condition only goes in Derogation -of 
that abſolute Feoffment; ſo that as far as the Condition doth not extend, 


the abſolute Words in the Feoffment muſt take Place; and from hence 


it is that a Condition mult be taken ſtrictly, and can never be extended; 
becauſe fince the Condition. goes in Deteaiance of the Eſtate abſolutely 
limited, it abſolutely muſt come in to ſut ont all extended Conſtrue- 


tion; and therefore in this Caſe, where the Feoffment is made on Con- 


dition that the Feoffor pay ſo much Money to the Feoffee, the Money muſt 
be paid to the Feoffee, during his Life; for the Money is not limited to 
be paid to his Heirs ; and therefore there the Words of the ai ſolute Feoff- 
ment take Place; but where Goods are pawned, the Pawn-Broker hath 


| but a qualified Property, the abſolute Ownerſhip is in the Perſon that 


depoſits them; and this Property cannot be extended beyond the Intent 
for which it was created; and that is only for ſecuring the Money lent ; | 
for ſhould the Property be thus extended, it would be to the Injury of 
him that has the abſolute Ownerſhip. Now the Intent of the Parties in 
not limiting a Time of Redemption, was plainly in Eaſe of the Pledger ; 
and therefore the I ime of Redemption muſt be during his Life; and he 
cannot be confined to the Life of the Pawn-Broker, tor that might fall 
more to the Diſadvantage of the Perſon pledging than if a 'Time had been 
limited ; and there are no abſolute Words to induce ſuch a rigorous 
Conſtruction, contrary to the Deſign of the Parties; but if the Pledger 
doth nor redeem during his own Life, his Executors cannot redeem, for 
then the Words and Intent both agree to make an abſolute Property 
to the Pawn-Broker. * 5 

But if Time be ſet for the Redemption of a Pledge, and before the 
Time the Pledger dies, his Executors may redeem it, and it ſhall be 30 
Aſſets in their Hands; for when there is a Time limited, there by the 


expreſs Words the Party hath till the Time appointed; and the Time 


appointed is definite, and not during the Life of the Pledger; and there- 
fore if he dies his Executors ſhall redeem; and therefore the Death of 
either Party cannot prejudice.” ue 3 

Some have held that upon a valuable Conſideration a Pledge is aſſign- 


able over, and that on ſuch Aſſignment the Tender of the Money from 1 Bulſt zr. 


Owen 124. 


the Pledger muſt be to the Aſſignee, becauſe the Pawn-Broker hath a But if a 


Special Property, and what he hath he may transfer over. Thing is * 
in my Fol- 


ſeſſion, I cannot grant it as a Pawn, though I have a Right to it; for a naked Right is not transferr- | 


able over. 2 Rol. Rep, 439. 
It 
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2 Salk. 522. If a Pawn-Broker refuſes, upon Tender of the Money, to re-deliver 


dy 478518. Agreement; but the only Remedy that B. has is upon the Contract. 


FR 
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un 


wg" the Goods pledged, he may be indicted ; for being ſecretly pawned, it 
an 


Eyre Juſt, may be impoſſible to prove a Delivery in Trover for Want of Witneſſes. 
N ; A Pawn-Broker was indicted for refuſing to deliver a Silk Petticoat 


Carth. 27. which the Wife of 7. S. had given him in Pawn for the Re-payment of 
or Berl 2s. 64. after a Tender of the Money, and it being moved to quaſh 
bur the Re- the Indictment, the Court (alſente Holt) refuſed, becauſe of the great 
porter adds Abuſe by Pawn-Brokers. 

a Quære, and | : . 

ſays that if the Defendant had demurred to this Indictment, it could not have been maintained b 


Law, being only a Breach of Contra, which is Ad ionable but not Indictable. Vide 2 Hawk. P. C. 
210. | EP 


2 111 eee 1 4 3 . Is. TE 


— 


(O) Of Batlment which veſts a Special Pꝛo⸗ 
perty, and therein of Lending on Special 
Contracts. %%% 


Co. Car. 271. 


% IF A. puts his Beaſts into B.'s Paſture, on Agreement to pay B. 64. 
gt D per Week for the Paſturage, B. cannot retain the Beaſts of A. until 
he hath paid him the Money, unleſs this were at firſt provided by their 


5 H. 7.15. But if a Horſe be committed to an Hoſtler, he ſhall detain him til} 
2 Rol. Abr. 85 he is paid for his Meat. ©. 1 . 
22 E. 4. 49. So if Cloth be committed to a Taylor to make up into a Garment 


0 | | 3 
_ Car. 271. he ſhall detain the Cloth until he is fatisfied for his Labour. | 
0. 147. | | 


For in Behalf of Trade and Commerce, the Law doth annex the Condition that the Baile ſhall 


Tetain in certain Caſes; for Men that get their Livelihood by Commerce, and by Entertainment of 
others, cannot annex ſuch diſobliging Conditions that they ſhall retain the Bailors Property in Caſe 
of Non-payment, or make ſuch diſadvantagious and impudent Suppoſitions that they ſhall not be 
paid ; and therefore the Law annexes ſuch a Condition, without any expreſs Agreement of the Par- 
ties. Beſides, Goods that are put into the Places of publick Entertainment and Trade, are for the 
Sake of publick Commerce, taken into Cuſtody of Law as well as of the Party ; and therefore can- 
not be there ciſtrained. Now Goods, that are in the Cuſtody of the Law, cannot come out thence 
till the Purpoſes are ſatisfied for which they were there placed; and the Purpoſe for which theſe 
Chartels are firſt committed to ſuch publick Places is, that they might be there conſerved, and the 
Party ro whom they were committed paid for his Trouble and Charge about them. Now fince the 
Act of Law doth no Man any Injury, it cannot free any Thing from ſuch publick Cuſtody till the 

Party is ſatisfied to whom they were thus committed. Vide Tit. Innkeepers, © 


Palmer 223, A Taylor hath Cloth delivered to him to make up into a Garment, 
So which he doth accordingly, he ſhall have an Action for his Work, with- 
out delivering the Garment; and if the Taylor refuſe to deliver the 
Garment upon Requeſt, it ought to be ſhewn on the other Side in Ex- 
cuſe of the Action; for the Taylor's Action is founded upon the Pro- 
miſe, and if he hath done the Work, and is ready to deliver the Gar- 
ment, he hath performed all that the Law requires on his Part, and on 
that Conſideration is intitled to the Benefit of the Defendant's Promiſe. 
Docf. Sr Sud, If a Man lends another his Sheep, Oxen or his Cart, the Borrower 
129. hath a qualified Property in them, according to the Purpoſes for which 
they were borrowed ; and by Force of this Loan they may be uſed rea- 
ſonably for theſe Purpoſes and for the Time agreed on; and if they Pe- 
riſh in ſuch Occupation, it is at the Peril of the Lender; but if they 
Periſh in any other Manner, the Borrower muſt anſwer for them. 


Flv. 112. If A. borrows a Horſe to ride to Dover, and he ride out of his Way, 


and the Owner of the Horſe meet him, he cannot take the Horſe from 
him; for A. has a Special Property in the Horſe till the Journey is de- 
termined ; and being in lawful Poſſeſſion of the Horſe, the Owner can- 

* | | : not 


om 


an- 
not 


5 Bailment. | - M6: 


not violently ſeiſe and take it away, for the Continuance of all Property 
is to be taken from the Form of che original Bargain, which in this Caſe 
was litnited till the appointed Journey was finiſhed. OE 

But if A. borrows a Horſe to go to Dover, and goes to other Places, the 1 Rol. Rez. 
Owner may have an Action on the Cafe againſt him, for exceeding the 128. 
Purpoſes of the Loan; for ſo far it is a ſecret and falacious Abuſe of his 
Property ; but no general Action of Treſpaſs, becauſe it is not an open 
and violent Invaſion of it. | x 5 

If a Man lend another his Sheep to Stock his Land, the Borrower hath 5 
the bare Uſe of them; but if he kill them, the Owner ſhall have a general Co. Tir. 57. 
Action of Treſpaſs, or an Action of Trover at his Election; for though 5 ©: ) 5: 
the Uſe is in the Borrower, yet the Property is in the Lender, and the 


complained of in the general Action of Treſpaſs. Mo. 248. 


Godb. 66, 67- 
Oven 52. Dyer 121. pl. 17. 


If I fell you a Horſe for 20 s. I ſhall retain him unleſs the Money be 5 E. 4 2. 6. 
actually, or conditioned to be paid at a future Day, for unleſs there be 


| quid pro quo the Property is not altered. 


As to the borrowing of Things periſhable, as Corn, Wine, Money or Dr. aud $146. 
the like, a Man muſt from the Nature of the Thing have an abſolute 129. 
Property in, them; otherwiſe it could not ſupply the Uſes for which it 
was lent, and therefore he is obliged to return ſomething of the ſame 


Sort, the ſame in Quantity and Quality with what is borrowed. 
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(O) When the Thing bailed is violated oꝛ de- 
. ſtroyed, to whom is the Loſs, and to whom 


=y 


is the Remedy. 
* 1277215 7 7511 1 e 13 14.5 


| T is held by Folie, that if A. commits Goods to B. to be kept, or 4 05. 83. 
which is all one, to be ſafely kept, and they are ſtolen, that B. muſt Southecte's 


anſwer the Value of them to A. others have made a Diſtinction, that if Caſe. 


B. Had undertaken for à Price to keep them, that then he ſhould have 15 and Stud. 


been bound to anſwer for them if they had been ſtolen; becauſe there is 9 
a Conſideration to found the Promiſe; but where no Reward is agreed on, 
there they” ſay there tan be no Conſideration on which the Promiſe is 
built, and therefore -a naked Promiſe which affords no Action; but the 


Reaſbns urged againſt this are, That where another loſes by by Under- Poſt, Corps 


taking, I am equally bound to make good the Value of my Promiſe, as and Barnard. 
if T my'ſelf was to receive Gain by the Bargain; for ſince another Man's 

Property, and poſſibly” the whole Fruits of a long and painful Induſtry 

1s loft and! waſted by my Undertaking to ſecure it, certainly, I from 

whom the Damage aroſe ought ro make him Satisfaction; for every Man 
i-preſumed to Guard his own, and not eaſily to part with that which 


- clifinot be acquired without great Difficulty; and therefore it muſt be 


preſumed that he would have ſafely kept it, and not have committed it 


to me, unlefs I had undertaken to ſecure it; and if I fail in that Under- 


taking, I am bound to a Reſtitution; for I am equally obliged to a Re- 
ſtitution, where another Man ſuffers an Injury by my Means, as where I 
my ſelf commit an Injury; and had the Law any other Courſe in theſe 
Cafes it were a perfect Inlet into all 'Colluſion; for Agreements and Con- 


trivances. Tight ariſe, between the Men of Violence and ſuch treacherous 
Undertakers, as are not eaſy to be diſcovered. 
Qaqq rem 


1 Lev. 87, 88. 
; 9 | e ene re. Re 78. 
Killing of the Sheep is an open Violation of another's Property, which is 1; EA. 4. 54. 
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13 Cs. 69. 


242 Bailment. 
8 Co. 84. If a Carrier, Ferryman, or Hoſtler be robbed, he ſhall anſwer the 
Co. Lit. 89. Value of the Goods, for the Carrier hath his Hire, which implies an Un. 
Aug 36- dertaking for the ſafe Cuſtody and Delivery of them; for no Man would 
1 15 2 give another Money for ſecuring his own, if the Party that received it 
124 were not to undertake on his Part to ſecure it. 

of. Abr. 
18 (Rat Rep. 79. Hob. 17, 18. Cro. Fac. 162, 330. 1 Mod. $5. 2 Sand. 380. 1 Bulft. 280. 
1 Rol. Abr. If 4. delivers Goods to B. to be delivered over to C C hath the Pro. 
606. perty, and C. hath the Action againſt B. for B. undertakes for the fafe 
Delivery to C. and hath no Property or Intereſt but in order to that 
Purpoſe. 125 | : 
1 BI. 68. But if the Bailment were not on valuable Conſideration the Delive 
compared is countermandable ; and in that Caſe, if A. the Bailor bring Trover, he 


reduces the Property again in himſelf, for the Action amounts to a Coun. 
termand of the Gift; but if the Delivery was on a valuable Conſideration, 
then A. cannot have Trover, beeauſe the Property is altered, and in 
Trover the Property muſt be proved in the Plaintiff. wy 

If a Man delivers Goods to another, the Bailee ſhall have a general 


14 H. 4. 28. Action of Treſpaſs againſt a Stranger, becauſe he is anſwerable over to 
25 H. 7-14: the Bailor; for a Man ought not to be charged with an Injury to ano. 


other, without being able to retire to the Original Cauſe of that Injury, 
and in Amends there to do himſelf Right. 


F. N. B. 13). If I deliver Goods to B. and C. that hath Right demands them of 


1 Ref. Abr. 


607. 


1 Wo. Abr. 
507. 


607. 


5 C. 4. 


Was none of my own. _ 
3 Rot. Abr. 


him, if B. either before or pending the Action deliver over the Goods to 
me, this is a good Bar to the Action of C. brought againſt B. for ſince 
B. hath undertaken to deliver the Goods back to me, he ſhall not be 
chargeable for the honeſt Performance of that Undertaking; for B. that 
is truſted with my Poſſeſſion, ſhall not remove nor alter my Poſſeſſion, and 
therefore ſhall not be put to anſwer for that to which the Law obliges 
him. 1 FVV 
But if I find Goods and convert them, and another recover them from 
me, yet a Stranger that has Right ſhall have his Action againſt me, and 
therefore two Perſons claiming in Trover ſhall interplead with each other; 
for I have by my finding the Property in me till another ſhews a better 
Right; now this Property continues till the real Owner appears; and ifl 
by weak Defences do not ſupport that Property, that ſhall be no Injury 
to the Right of another; for the original Injury begins from me, by un- 
dertaking to intermeddle with what is another's, and which I were ſure 
If a Bailee deliver the Goods to another, there he ſhall have an Action 
of Detinue againſt him, becauſe he hath his Poſſeſſion, and undertakes 
for the Cuſtody; and the Original Bailor may bave his Action againſt 
cither of them, becauſe in him is the Property which. both are bound to 
anſwer to him. | i 8 pt of oe ee | ad 
If a Man lend or hire another his Horſe, and for want of ſafe keep- 


Gro. Elz. 77, ing he die, the Owner hath an Action on the Caſe for to repair the Da- 


784. 

Owen 52. 
Dyer 121. 
Godh. 72. 


mage ſuſtained by the Negligence; ſo if a Man lend another; Sheep to 


Iath his Land, and by the N deine of the Borrower they are drown- 


ed, an Action on the Caſe lies; ſo if a Man lend another a Horſe, and 


Dr. and Stud he put him into a Stable that is ruinous, and the Stable tumbles in upon 
1:8. b. The the Horſe and kills him, an Action on the Caſe lies; but if the Stable 


Reaton of 
theſe ſeveral 


had been ſtrong and ſubſtantial, and had fallen by violent Tempeſt, then 


” 


Caſes is this, That when any Man borrows or hires any Thing, and only uſes it according to the 
Purpoſes of the Loan, that Contract bears him out from all Accidents that are conſequent upon eh 
Uſage ; for there is no Reaſon why the Borrower ſhould not have the Uſe af: it according as the 


Owner had licenſed and impowered. him; and if any unavoidable Accident hap 


upon ſuch a LI. 


cence, the Lender muſt impute it to the Folly of his own Permiſſion; but if it happened through 
the Negligence of the Borrower, then it is fit he alſo ſhould anſwer for that whereby he become 
injurious to the Lender. | | e e e 


* 
4 8 x t5 
; . 


- as 


3 2dly, Becauſe it was not averred that he had a Reward. 


3 modat um. | 


js the Borrower excuſed, ſo if a Man lend another a Horſe, and he dies 
of divers Diſeaſes, the Borrower is excuſed. 

If A. take a Gelding to Paſture, and the Gelding be ſtolen, no Action de- 5a: 
lies againſt A. unleſs he had made a Special Aſſumpſit to deliver him, for 55 
the Undertaking of A. is to feed the Gelding in the Fields and in the 
open Air, and not to keep him ſafely as the Hoſtler is obliged to do in his 
stable; and the Law will not ſtretch Mens Promiſes beyond their firſt 
Undertaking. | 9 

If a Man find Goods and abuſe them, or if he find Sheep and kill 1 Leon. 1:7. 
them, this is a Converſion; but if a Man find Butter, and by his negli- 7 . 
gent keeping it putrifies; or if a Man finds Garments, and by negligent 2 L. 11 ; 
keeping they are Moth-eaten, no Action lies; ſo it is if a Man fads 
Goods and loſes them again, and the Reaſon of the Difference is this, 
for where a Man delivers Goods to another, the Bailee by Acceptance of 
the Goods undertakes for the ſafe Cuſtody of them; and it is to be pre- 
ſumed that the Owner would not have parted with them but under the 


Confidence of that Security; but where a Man only finds the Goods of 
| another, the Owner did not part with them under the Caution of wy 


Truſt or Engagement; nor did the Finder receive them into his Poſſeſ- 
ſion under any Obligation; and therefore the Law only prohibits a Man 
in this Caſe from making an unjuſt Profit of what is another's, bur the 


Finder is not obliged to preſerve thoſe Goods ſafer than the Owner him 


ſelf did; for there is no Reaſon for the Law to lay ſuch a Duty on the 
Finder in Behalf of the careleſs Owner; for it ſeems too rigorous to ex- 
tend the Charity of the Finder beyond the Diligence of the Proprietor ; 
it is therefore a good Mean to puniſh an injurious Aft, viz. The Con- 


verſion of the Goods to his own Uſe, but not to puniſh a Negligence in 


him that is much greater in the Ownerſhip. e 
A Carrier is bound to the ſafe Delivery of a Box, though he doth not As 93. 


| know what is in the Box, unleſs he refuſes to carry it without he be in- 44 Head of 
| firucted in the Particulars, for the Party is not obliged to tell him. 


Carriers. 


I I ſhall, as applicable to this Doctrine, inſert the following noted Caſe, 

with the Argument at large of the Lord Chief Juſtice Hit. 
In an Aſſumpſit, the Caſe was this; The Defendant did undertake to Term. Trin. 
remove a Quantity of Brandy from Brook's Market to Water-Lane, and 2 Fax 
by reaſon of his Neglect one of the Casks broke; and Not guilty, a Ver- R. 103; 
dict was for the Plaintiff; and in Arreſt of Judgment two Exceptions Coggs v. Bar- 
were taken: TP T-Sh 5201 nard, Holt, 
Iſt. Becauſe in the Declaration he was not alledged to be a common Sbief Juſt. 


p Powel, owis, 


But the whole Court reſolved, That in this Caſe the Plaintiff ought to 
have his Judgment. e 1 
Holt, Chief Juſtice, his Argument was to this Purpoſe. 
There be fix ſeveral Sorts of Bailments, which lay a Care and Obli- 
gation upon the Party to whom the Goods are bailed. „„ 

t. The firſt is a bare and naked Bailment to another, to keep for the 


Uſe of the Bailor, which is called Depoſitumn. 
2. A Delivery of Goods to another which are in themſelves uſeful to 


Keep, and theſe are to be reſtored again in Specie, which is called Accom- 


; 3. A Delivery of Goods for Hire, which is called Lecatio or Com- 
ubb10. Wh OEE 3 £-2 3 ee, | 

4. A Delivery by way of Pledge, which is called Vadium. 

5. A Delivery of Goods to be carried for a Reward. 
6. Such a Delivery as here in the Caſe at Bar, where Goods are de- 
livered to do ſome AQ about them, as the Carrying, and without a Re- 
ward, which is called Mandatum, by Bracton, Lib. 3. roo. in Bugliſp, 
an acting by Commiſſion. e. we £2 7 : 
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And though I do not think all theſe immediately neceſſary to the Caſs 
in Queſtion, yet the Explanation of them will make the Cauſe clearer, 
I. Then as to the Firſt, if a Perſon out of Kindneſs keeps the Goods 
of another, he ſhall not be anſwerable if they be ſtolen, without there be 
a particular Default in him: And 2dly, Such a Bailee is not chargeable 
for a common Neglect, for it muſt be a groſs Neglect for which he ſhall be 
liable. I muſt confeſs I have a great Authority to encounter, which is 
Southcott's Caſe, 4 Rep. 83. . Howſoever, my Lord Coke in his Report 
goes farther than the Caſe it ſelf, for he there makes a Difference between 
keeping generally, and ſafe keeping; which in the Caſe it ſelf is not 
mentioned, but in his Note at the End of it; and I cannot think it tobe 
Juſtice to charge the Bailee if the Goods be loſt without any Default of 
his; for why ſhould he anſwer for the Wrongs of other People againſt 
whom he undertook not. © © e 
There never was before Southcott's Caſe, any ſolemn Determination of 
this Matter; the firſt Caſe of it was in 29 A/. pl. 28. 8 Ed. 2. Fitz. 
Detiuule 59. both quoted in Su,hcott's Caſe ; but I cannot agree to the 
Reaſons of thoſe Caſes; for the Neglect of the Party may be as great 
where Goods are locked up in a Cheſt, as where not, and by that reaſon 
ought to be chargeable as much in the one Caſe as in the other; and the 
4 Ed. 4. is only a Debate of two Council at the Bar, for ——— was not 
then Ch. Juſt. and what he ſaid was only for his Client, and not of Au- 
thority; and 3 H. 7. is only a ſudden Opinion; now $1thcott's Caſe came 
long after, viz. 43 Eliz. and there two Judges in the Abſence of the 
other two gave that Opinion, which Cauſe was improved by my Lord 
Cook ; but it has been the conſtant; Practice for as long as I knew the 
Court, that in all the Trials at the Gπmiu0,hall, Where upon the Evidence 
no Default appeared in the Bailee, to direct for the Defendant; nor did 
ever any one venture, upon the Authority of S$uthcort's Caſe, to find the 
Matter Specially; I rake it that this Bailee is ſo far from being charged, 
that though the Goods be loſt. by a- common Neglect he ſhall not be an- 
ſwerable; as if he negligently' keep his own Goods, and that his own 
and his Friend's Goods are both loft; now the Loſs of his own is not an 
Argument of his Sincerity, and therefore he ſhall not be chargeable; this 
is in Bracton go. and though this is an antient Author, yet it js agreeable 
to Reaſon, and is not in this Point only the Law of England, but of Fo- 
reign Countries, as may be ſeen in Fuſtinian's Inſt. where I believe 
Bratton got his Notion; now if there be an apparent groſs Neglect, it 
is looked upon to be « Hg a frvg otherwiſe, if it be not a groſs Neglect; 


and I know no Reaſon why the Bailees upon taking Goods, if it were in 


Writing, ſhall not be charged againſt the Wrong of a third Perſon, as in 
Hob. 34. 2 Cro. 425. and 3 Cro. 514. and yet without Writing, as in 
Sout bcgtt's Caſe, to be charged; and the Doctor and Student 128, 212. 
ſays, it is for the Advantage of the Bailee, and that an Action does not 
lie _unleſs-they be loſt through negligent keeping; ſo that I do not find 
bl 8 Reaſon nor Authority to ſupport the Opinion of Sbuthcott's 
GA diene len e n oa eg SL 
2. A Lending gratis to uſe for his Advantage, there the Borrower is 
ſtrictly bound to keep fit, far if he be guilty of the leaſt Neglect he ſhall 
be anſwerable; as if I lend a Horſe. to go tothe North of England, and 
he goes to the ft, and the Horſe is ſtole, he ſhall in that Caſe be 
chargeable; for if he had gone as Edirected, the Horſe, ' perhaps, would 
not have been ſtolen; this Sort of Bailment is mentioned in Bratton 99. 
but in this Caſe, if this Horſe had been in the Stable of the Bailee, and 
ſtolen thence without his Default, as perhaps the Thieves : might firſt 
hae bound the Bailee, and then have taken the Horſe, lie ſhall not be 
auſ{yerable ; but if. he left the Stable Doors open he ſhall for thar Neglect 
be anſwęrable; Rracton ſays, he ought to take the utmoſt Care, but in 
no Place ſays he ſhall be charged where no Default was in him. A 
SAN 2 ; 3. 5 


ä 


D . . 


Bailment. 


it at the Time, and he is bound to ſuch a Care as a diligent Maſter of a 
Family uſeth to his Family, which Care, if he ſo uſeth, he ſhall not be 
hound ; now the moſt diligent Man is liable to be robbed, and therefore 
| collect, that if he be ſo careful, as according to Bracton's Definition, 
and be robbed, he ſhall not be liable. | | 

4. If Goods be pawned, the Pawnee has a Special Property, which is 
in Nature of a Security to compel the Pawner to pay ; and if the Goods 
be the worſe for uſing, the Vawnee muſt not uſe them; as Cloaths, E9c. 


- but if they be not the worſe for uſing, he may uſe them ar his Peril; as 


ſewels pawned to a Lady, and ſhe keeps them in a Box, and they are 
ſtolen, ſhe ſhall not be charged, but if ſhe goes abroad with them to a 
Play, and there they are ſtolen, ſhe ſhall be anſwerable. 2dly, If the 


EF Pawnbroker be at Charge in keeping of them, as if it were a Horſe, and 


he gives it Meat, he may uſe it for his reaſonable Charge he has been at, 
Bratton 99. If a Creditor takes a Pawn, he is bound to reſtore it upon Pay- 


ment; but if he, notwithſtanding all his Diligence loſe it, he ſhall howſo- 


ever recover his Debt, 29 HA, pl. 28. for the Law does not lay upon him 
an Obligation to keep againſt all Accidents ; but if the Money be tendred, 
and he after detains, and then it is loſt, he ſhall then be liable, for he is 
then a Wrong-doer, and his Keeping it after is the Occaſion of its being 
ſtolen, and ht is then anſwerable at all Events. 2 


5. Goods to be carried for a Reward. 1. If you deliver them to a 


publick or common Carrier, and they are ſtolen, he muſt be liable, for 


the Law charges him at all Events; but yet the Act of God, or the Ene- 


mies of the Queen, may excuſe, and this is a political Inſtitution by the 
Laws of England, that People may be ſafe in their Dealing ; for other- 
wiſe Carriers, that are frequently truſted with Things of greateſt Value, 
would be often tempted to confederate with Thieves. 2dly, But he who 
has a particular private Employment, though he has a Reward, yet he is 
not bound againſt all Events, as a Factor or a Bailiff, if they do to the 
beſt of their Power; and that is Sonthcott's Caſe, and he is bound no 


 - otherwiſe than as his Maſter himſelf ſhould do; for it were unjuſt to 


charge him with what he cannot prevent. | 
6. To this Foint, Here is a Man not intruſted to keep, but to carry, 


and not to have any Thing for his Pains, and he through his own Negli- 


gence miſcarries, though he be to have nothing, yet it appears there was 
a Neglect, and for that Reaſon he is chargeable ; but if the Goods had 
been miſuſed by a third Perſon in the Way as he carried them, and with- 


out any Neglect of his, I hold that he would not then be liable, becauſe 


he had nothing for a Reward; in Bradton lib. 3. 100. this is called Man- 
datum, and ariſeth upon the Emendato, in Engliſh, Acting by Commiſ- 


ſion; and if he thro' his Negligence ſuffers the Goods to be damaged, he 


is liable. Vivzan's Comment upon faſt. Inſt. 684. Mandatum is there de- 
fined to be a Contract whereby any Thing is committed gratis to be done 
for another; and with this agrees Bracton; and though this Word be not 
uſed in any other Book of the Law, and this be an old Authority, yet in 


this Point he is ſupported by Reaſon ; and upon the whole, I am of Opi- 


nion that the Defendant in this Caſe is liable, for it is a Deceit to the 
Plaintiff his being negligent; for it is upon the Confidence of his Careful- 
neſs that the Plaintiff intruſted him; and in Godb. 64. and 2 H. 7. For 
the negligent keeping of Sheep, Sc. an Action lay, for there is a Con- 
ſideration, viz. the Truſting, though no Money be paid; and here he 
becomes chargeable by the Miſchief he has done. 29 H. 6. 49. 33 H. 6. 
34. 11 H. 4. 33. By theſe Caſes, though a Man promiſes to build an 


Houſe for another, he ſhall not be bound, being audum Pactum; yet 1 


doubt not but if he had once gone about the Building it, and he do it ſo 
ill that it falls, an Action would lie; and in 7% v. 4. the Plaintiff decla- 
Nr red, 


z. As to the third Bailment, where Goods are hired out for a Reward, 
Bracton 62. ſays, the Hirer is to take all imaginable Care, and to reſtore 


246 Bailment. 

red, that in Conſideration that he delivered to the Defendant twenty 

Quarters of Corn, the Defendant aſſumed upon Requeſt to deliver the 

Corn again to the Plaintiff; and it was there held that the Action lay ; 

but this Judgment was after reverſed in the Exchequer-Chamber ; and con- 

trary to it is a Caſe in Telv. 128. but in the ſame Book 50. is the Caſe 

fol. 4. of Biggs and Riches, confirmed and allowed good Law ; and there 

Gaudy and the Court held it a bad Reverſal, and contrary to that Re. 

verſal ſolemnly adjudged in 2 Cro. 667. Now if a Truſt be once under. 

taken, that is a ſufficient Conſideration ; the Caſes in the Regiſter 110, 

are full in Point, for there the very Precedent is quod (the Defendant) 

tam negligenter, Ec. carriavit quod Papa illa confracta fuit, without any 

Mention of a Reward, or that he was a common Carrier; though in lat. 

ter Days for the greater Caution they inſert theſe Words, pro quadam 

mercede, ſo that he that is intruſted by Commiſſion, if he enters upon the 

Employment, and after any Loſs accrues to the Owner through his Neg. 

lect, he is liable though he receive no Reward; but if any Loſs accrews 

to the Owner not through any Neglect of his, though he receive a Re. 

| ward as a Factor, Oc. yet ſhall not he be liable: So that upon this whole 
Matter, I am of Opinion Judgment ought to be given for the Plaintiff. 


nm 


Sanzrupt. 


Digeſt. Lib. T HE granting Commiſſions of Bankruptcy ſeems to be derived 


27. Tit. 10. from the Civil Law, which conſtituted a Guardian to a Prodi- 
8 the 21 gal in the ſame Manner as to a Madman; and ſuch Guardian 
nition an 


3 the Pretor appointed on the Petition or Application of Relations, 
of the Word, as well as Creditors: But the Feudal Law, though it admitted of Com- 


vide 4 Inſt, miſſions of Lunacy ex neceſſitate, would allow of none for Prodigality, 


277. not being reckoned injurious, becauſe ſuch Prodigal could not alien his 

Lands without the Leave of his Lord; alſo the Condition of a Freeman 

was not to be altered without the Crime of Felony. But as Trade and 

Commerce increaſed, it was found neceſſary, for the Support of Credit, 

to introduce ſuch a Law amongſt us, and therefore our Acts of Parlia- 
ment have confined it to Traders and Creditors only. e | 


We ſhall conſider the Laws of Bankruptcy as moulded by ſeveral 
Statutes and Acts of Parliament, under the following Heads: 


(A) What kind of Trade, Occupation oz Pꝛokeſſion 8 
Man mult be of, oz of what Nation, befoze he can 

be adjudged a Bankrupt, and what Acts muſt he do, 
permit oꝛ ſuffer, which will make him one. A 

(B) Of the Commiſſion of Bankruptcy, and herein of 

the Creditoꝛs who may obtain it, and what they are 
to do previous thereto. 


OL 1 ) Of 


Bankrupt. . 


8 (C) Of the Commiſſioners, their Duty, and herein of 
the Power they may ercrciſe over the Bankrupt oz 
x others in diſcovering of the Bankrupt's Eſtate, 

: (D) Ok the Aſſignees; and herein of the Manner and 
A Time of chuſing them. 

- (E) Of the Creditozs, who are ſuch, and therein of 
p20ving their Debts, and Time ok coming in. 
7 (F) Of the Bankrupt's Eſtate and Cffects, to which the 
o Commiſſioners oz Allignees are intitled, when it 
4 ſhall be ſaid to be veſted in them, and therein ok krau⸗ 
e dulent Diſpoſitions by the Bankrupt, and of the Ac- 


tions they map bing foz the Recovery thereof, 
(G) Of ſetting off, fubnutting to Arbitration, and com⸗ 
pounding Debts due to the Bankrupt, | 
(H) 2 the Distribution to be made of the Bankrupt's 
ate. . 5 
(1) How the Bankrupt is to demean himſelf, and herein 
of the Crime in not appearing, not diſcovering his 
Eſtate, and the Privilege he is to enjoy during his 
Attendance, al a OO” 
() Overplus of the Bankrupt's Eſtate, and the Al- 
| lowances to be made him; and herein of his Dif- 
charge and Certificate. Do 8 


4 FR 3 te to. — 


— — 5 Ds 


 W (4) Mhat kind of Trade, Occupation o2 Pꝛo⸗ 

n WW fefſion a Man muſt be of, oz of what Na- 

tion, befoze he can be adjudged a Bankrupt, 

and what Acts mult he do, permit oz ſuffer, 
which will make him one. 


B* the 13 Eliz. cap. 10. Any Perſon being a Subject or Denizen, 
c ufing or exerciſing the Trade of Merchandize by way of Bargain- 
<« ing, Exchange, Rechange, Bartry, Cheviſance, or otherwiſe in Groſs 
ce or by Retail, or ſeeking his or her Trade of Living by buying and 
ce ſelling, that departs the Realm, or begins to keep Houſe, or other- 
ce ways to abſent himſelf, or take Sanctuary, or ſuffers himſelf willingly 
« to be arreſted for any Debt not due, or ſuffers himſelf to be outlawed 
© to defrayd any of his Creditors, being Subjects born, ſhall be deemed 
e a Bankrupt. | . | 
The 1 Fa. 1. cap. 15. Sect. 1. is the ſame with the foregoing Statute, (4 In Trover 
the following Addition only, viz. * Or fraudulently procures his Goods and Conver- 
* to be attached or ſequeſtred, or makes any (a) fraudulent Grant of ſion « Spe- 
* his Land, Oc. to the Intent that his Creditors, being Subjects born, fps 13 
Cc | . 5 . , 
may be defrauded, or being arreſted for Debt, ſhall lie in Priſon for char a Mer- 
| 6 fix chant had 


3 | —_ | — made a frau- 
dulent Deed to the Defendant of the Goods contained in the Declaration, and that afterwards he 
went to the Exchange and appeared publickly in Trade, and then abſconded ; and afterwards a Com- 
miſſion being taken out, theſe Goods were aſſigned by the Commiſhoners ; the executing of the 7 

| oes 


ee - ; . 
—— een tt moe We 


248 - -....,_ Bankrupt. 


does not © fix Months or more, on that or any other Arreſt, ſhall be adjudged a 
make him a «© Bankrupt. | 
Bankrupt, 
becauſe the Jury find that he was afrerwards abroad, and that then he abſconded, and that the Cora. 
miſſioners pitched upon that Act of Bankruptcy to declare him a Bankrupt ; and though they have 
found it a fraudulent Deed, yet they did not find it in fraudem Creditorum, and it might be only a 
fraudulent Deed in reſpe& of ſome ſubſequent valuable Sale; and therefore no Title was found for 
the Plaintiff, Hutton 42, 43. Cartwright and Underbill. 


21 Fa. 1. cap. 19. Seck. 2. ſets forth, “ That every Perſon that uſes 
« the Trade of Merchandize, or that uſes the Trade of a Scrivener, re- 
cc ceiving other Mens Money into his Truſt and Cuſtody, who by him. 
< {elf or others ſhall procure any Protection, except ſuch as ſhall be law. 


ile Skin, ce fully protected by Privilege of * Parliament, or by Petition, Bill, G. 


85 “ ſhall endeavour to compel their Creditors to take leſs than their due 


c Debts, or gain longer Time than was given upon the original Contract; 
(a) Note, The cc 


Statute 10 (c 
Ann. reciting 
theſe very 


this Ac, re- cc 
peals the „ 
ſame and all 
other Acts, 


as far as they 


relate to theſe cc 
Deſcriptions (, 


of a Bank- 
e 


cc 
cc 
CC 
cc 
(b) But if a «© 
Trader put ce 
in Money in- c 
to the Caſte 
India Come 


pany and ab-“ 
icond, he 1s 


cc 


[or (a) being indebted in 100 l. or more, ſhall not pay or compound for the 
{ame within ſix Months after the ſame becomes due, and the Debtor be ar. 


6 refted for the ſame, or within ſix Months after an Original ſued out, and 
Words of © 


Notice thereof given or left in Writing at his Houſe, or laſt Place of Mode, 
or being arreſted for Debt ſhall lie in Priſon for two Months or more, upon 
that or other Arreſt or Detention for Debt, or being arreſted for 1001. or 


« more juſt Debts, eſcapes out of Priſon, or is delivered by putting in com- 


mon or hired Bail, ſball be adjudged a Bankrupt ; and in Caſe of Arreſt, 
lying in Priſon, or getting forth by common or hired Bail from the Time af 
the Arreſt |. „ 5 . 
By the 14 Car. 2. c. 24. it is provided, . That whereas divers Noblemen 

and Gentlemen, and Perſons of Quality, no ways bred up to Trade, 
do often put in great Stocks of Money into the Eaſt-India and Guinea 


Company, no Perſons Adventurers for putting in Money or Merchan- 


dize into the ſaid Companies, or for adventuring or managing the 
Fiſhing, called the Royal Fiſhing Trade, ſhall be (Y) reputed or taken 
to be a Merchant or Trader within any Statutes for Bankrupts; pro- 
vided, that Perſons Trading in any other Way or Manner, ſhall be 
liable to a Commiſſion as fully, and not otherways, as if that Act had 
not been made. 5 . e 


a Trader within this A&, becauſe ſuch Goods being bought and ſold were within the original Statutes 


touching Bankrupts ; for they make no Diſtinction between the Manner of Trade, whether in Com- 
panies or out of them; and though this Statute hath excepted the Nobility and Gentry for the In- 
couragement of theſe Companies, yet Traders are left as they were before. 2 Keb.:487. Hugh. 4br. 


5 Ann. and 


Tit. Bankrupt. Sir Fobn Willaſton. Vide Goodwin of Bankrupts 20. Where it is ſaid to have been adjudg- 
ed, that ſuch Trading did bring a Man within the Statutes before this At. 


* 


cc 


Cc 


cc 
cs 
cc 


5 Geo. 1. ee 


have the ce 
lame Clauſe, . 


bur being 
Temporary 


A 
* 


Acts are ex- © 


pired, before 


By the 5 Geo. 2. it is provided, “ That whereas Perſons dealing as 


Bankers, Brokers and Factors, are frequently. intruſted with great 
Sums of Money, and with Goods and Effects of very great Value be- 
longing to other Perſons, that ſuch Bankers, Brokers and Factors, 
ſhall be and are hereby declared to be ſubject and liable to that and all 
other the Statutes made concerning Bankrupts. „ 
By the faid 5 Geo. 2. it is enacted, “ That no Farmer, Graſier, or 
Drover of Cattle, or any Perſon or Perſons who is or are, or ſhall be 
Receiver General of the Taxes granted by Act of Parliament, ſhall be 
intitled as ſuch, to any of the Benefits given by this Act, or be deem- 
ed a Bankrupt within the ſame, or within any of the Statutes now in 
Force concerning Bankrupts. 3 


which it was held, that a Drover might be a Bankrupt. I Fones 304. 


co 
66 


Note; It is provided in the latter End of the Statute of 21 74. 1. C. 19. 
hat that Act, and all other Acts heretofore made againſt Bankrupts, 


ſtall extend to Strangers born, as well Aliens as Denizens, as effect 
| C 7 


1 


pts) 


ual- 


44 ly 


1 not contract for the Labour but for the Thing it ſelf. 


fince there is no Trade carried on by Buying and Bartring Commodities; 3 Med. 327 


__ Bankrupt. 249 
« jy as to Natural-born Subjects, both to make them ſubject to the Laws 
e as Bankrupts, as alſo to make them capable of the Benefit, or Contri- 
« bution as Creditors, by theſe Laws. Wy | | 
Upon theſe Statutes which deſcribe a Bankrupt there have been ſeveral _ 
Reſolutions, eſpecially in the Common Law Courts, the Judges being 8 wm the 
the proper Expoſitors of all Acts of Parliament ; and therefore the uſual hee nephron 


| s decl; S 
Method when Bankruptcy is denied is, for my Lord Chancellor to order dic 3 


* 2 


it to be tried in a Common Law Court, on an Iſſue Bantrupt or not. rupt he may 


| traverſe 1t. 
Palm. 325. 8 Co. 121. 4. 4 Inſt. 257. 


A Shoetnaker is within 13 Eliz. cap. 7. for he lives by his Credit, in Co. Elz. 268. 
buying Leather and ſelling it again in Shoes, and not on his manual La- 85 "ih ang 
bour only, as Labourers and Husbandmen do; for the Thing bought 3 1,9, 330. 
and fold under different Forms is the Leather, and though the Shoe- | 
maker's Labour is employed in the Alteration of the Form, yet Men do 

A Weaver and Dyer are within the Statute, for they get their Living gun. Fae. 584 
by buying and felling, and therefore may have an Action for calling 


them Bankrupt. . 


If one covenants with the King to Victual the Fleet at a certain Rate, 1 Vert. 270. 
and thereupon buys up a great Quantity of Proviſion, Ec. though with 2 5how. 270. 
he Victuals Merch be] ioinally deſi d for th Sir Thomas 
the Surplus he Victuals Merchants, yet being originally deſigned for the %%% 
g . . x Sher 2p 6 [ttleton s 
Uſe of the Navy, it will not make him a Trader within the Act, and it cafe, ad- 


is one AQ or Contract only, and not a continued Trading. judgcd. 


An Int.-keeper, as ſuch, can be no Bankrupt, for though he buys Pro- 3 Keb. 451. 
viſion to be ſpent in his Houſe, yet he does not properly ſell them, but“ 
utter them at ſuch Rates which he thinks reaſonable, and the Attendance Cro. Car. 549. 


of his Servants, Furniture of his Houſe, Ec. are to be conſidered ; and 1 Jones 437. 


Tow 280 35.7 ' TY W405 444 OF. ' 4 — Cris and | 
the Statutes only mention Merchants that uſe to buy and fell in Groſs or p, 1, 


t i, and ſuch as get their Living by buying and ſelling ; ſo that 35. s. C. 


1 rincipal Subſiſtence is by buying and ſelling ; now the Contracts 3 Lev. 309. 
with Tü Keepers are not for any Commodities in Specie, but they are 5. 7: adjudg- 
Contracts for Houſe-Room, Trouble, Attendance, Lodging and Neceſ- een 


K | 3 5 bs Newton and 
ſaries, and therefore cannot come within the Deſign of ſuch Words, Jrige. 


1 


and though in this Caſe a Jury ſhould find that the Inn-keeper got his 1 Show. 268. 


110. 


Living by buying and ſelling, it would not bring him within the Statute , Hall. 109, 


for the Reaſons aforeſaid. 
14-30 10. VVV RNS „„ 

And in theſe, Books it is ſaid, that here is no material Difference between an Inn-keeper ind a Ma- 

ſer of a Boarding School, who buys and drefles Proviſions for young Scholars, 46 * 


- ; 
ks. „ 4+ + 


: Ae that ſells wrought Timber ſeems to be within the Statute, 3 Mod. 155. 
for he ſells the Materials though altered by his Workmanſhip, ſo that he 
gets his Living by buying in and ſelling out the Timber; but otherwiſe 

ins $a : as . ' 1 ; |: 


it ſeems it is of a meer working Carpenter. 
ee ho Trading, becauſe ik is nd Buying: © 
{ ang | 1 a P Har a ing; becauie it is no Uying 1 Sid. 411. 


Sinnen ein eee. 8 1 d d ; 7 
and Selling within tlie Statute 3 but the buying Part in the Ship, and the 1 Vent. 29. 


Fa if in} carrying and re-carrying Goods for himſelf, is an : K. 463 
Evidence” of. Trade, becauſe the Exportation and Importation of Goods * SS 097+ 
Is the Buſiheſs of a Merchant; but if a Man buys a Part of a Ship which 

he lets to Freight, this is no Evidence of Trade, for there is no Exporta- 

tion or Importation; -but if a Man repairs 2 Ship, which is uſual on the 

Credit of the Bottom, and afterwards takes a Share in it for his Debt 
and employs the Ship in Exportation, it has been held by ſome, that 

lince in this he is compulſory, having no other Way to obtain his Debt, 

that it ſhall not be taken as an Evidence of Trading, becauſe this is only 

accidental, and not the Way the Party hath put himſelf in to get his 
Livelihood, | . 
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Bankrupt. 
March 35. A Man buying and ſelling brings not the Man within the Statutes, for 
5 75 2 they intend ſuch as gain the greateſt Part of their Living thereby; and 
68). therefore where a Farmer bought and fold Cattle, it was adjudged that 
| he was not a Bankrupt, for a Farmer is not within the Statutes, becauſe 
he only ſells the Profits originally raiſed from the Ground, and if he 
boys in Commodities, and ſells them again, this is only accidental, 
If a Man contracts a Debt while he is a Trader, and after leaves of 
Palm. 325- and lives upon his Eſtate in the Country, and afterwards abſconds for 
1 Vent. 5- this Debt, he is a Bankrupt, becauſe he lived by his Trade when the 
; = 78 Debt was contracted; but if a Merchant leaves off his Trade, and after 
Sir Robert contracts Debts, and then ſells off the Surpluſage of his Goods, but hath 
Cotton's Caſe. neither Factor, Correſpondent nor Packer, he is (a) no Bankrupt. 
| I, % | bath af | 
3 ant! 0. For in 1 Vent. 166. where the ſame Caſo comes on again, the Court holds thar he is 
Bankrupt ; otherwiſe the Miſchief would be grout for Men cannot take-Notice when another with. 
draws his Trade, or when he commands his Factors beyond Sea to deal no farther for him; but they 
ſeeing great Quantities of Goods and Merchandize in his Hands, are apt to truſt him; ſo that nh 
fit they ſhould be relieved by the Statutes. _ | | 18 


1 


1 Sid. 411. If a Trader gives over his Trade, and then contracts Debts, and then 
2 Show. 268. goes into Trade Greg upon a new Stock, it ſeems upon the Petition of 
1 ent. 5 fuch intermediate Creditors he cannot be made a Bankrupt, becauſe ſuch 
Comb. 463. : : ; ; oper os torts ue 
But if ſuch a Creditors did not truſt him upon the Credit of his Trade. os es 
Perſonleaves | 2 | a FFF 
Goods in the Hands of another to be diſpoſed of, and is to be Partner with him in Loſs and Gain, 
he may be a Bankrupt, for he till carries on his Trade by Proxy, Palm. 325. But the having of a 
Joint Stock does not make a Bankrupt without ſome Proof of a Diſpoſal thereof; for otherwiſe 
there is no Commerce driven. 3 Keb. 48. | | f | . 


| Palm. 325: If a Trader become Security for another, he is a Bankrupt within the 
Statute, becauſe he is truſted upon the Reputation of his Stock and Deal. 
ings, as well where he is Security, as where he contracts for his own Debts, 
A Man buys in England only, and ſells in Ireland, he may be a Bank- 
3 rupt, for many Merchants buy beyond Sea, and ſell in England only, and 
oweſavorth B ee eit J; 
and Anderſon, others buy here, and ſell beyond Sea,; for it is Trading that makes a Nan 
2 * 141. capable of being a Bankrupt, r e 


7 FLEE) DONE TxHHT-DOf 
2 Vern. 162. S. C. cited, SED OE OS I ee 3 021 #1. S733 90m 
: | . bo 25 Ms p | F204 nn! bit; 
1 Salk. 110. A Gentleman of the Temple went from thence to Lisbon, where he 
Bird and turned Factor and Traded to England, and broke; it was inſiſted upon 
Sedocuick, on . 
Trial at that the Statutes of Bankruptcy did not extend to Perſons out of the 
Bar: Realm, the Subject of them being Caſes of Arreſts, Outlawries, and 
departing the Realm; and that the 21 Fa. 1. which extends to Aliens, is 
to be underſtood of Aliens here ; but the Court held him a Bankrupt by 
reaſon of his 'Trading hither and back again, which gained him a Credit 
here. | 5 | | W n 15 Fs EY 1.5 5 15 5 : 
Pain. 3:5. If a Man keeps his Houſe for a long Time, this does not immediately 
make him a Bankrupt; but if he conceals himſelf within his Houſe but 
for a Day or Hour to delay or defraud his Creditors, he is a Bankrupt. _ 
Cro. Eliza. 13, If there be a Proceſs out againſt a Merchant, who thereupon: keeps | 
_ Godb. 25, Houſe to ſave himſelf from an Arreſt, and after goes out (0 Iafket and 
r 13. other Places, but hearing of a new Proceſs keeps! uſe again, ag after 
3738: IL 5 . I 1548 CF Tits LL i fb Ugg! 
goes at large; per Cur, He is no Bankrupt, becauſe the keeping in Houſe 
zs an Act of Bankruptcy, for which a Commiſion might have been taken 
, out at that Time, yet by his goin abroad it is afterwards purged.; for 


though the Statute makes the e Houle an Act o Bankruptcy, 
5 it muſt be underſtood of a Keeping in order to conceal him- 

SPITE FMO n ei 537 
E « . 1 s n ; 1 . | 
"Has HCA 4 r3.%2 99 Af i 6h 


_—_— _ 


Bankrupt, 251 


If 4. commits a plain Act of Bankruptcy, as Keeping Houſe, Ec. tho? 1 Saſk. 110. 
he after goes abroad, and is a great Dealer, yet that will not purge the i" xg and 
firſt Act of Bankruptcy, but he will ſtill remain a Bankrupt ; but if the oe hg 
Act was not plain, but doubtful, then going Abroad and Dealing, Ec. Jug. on an 
will be an Evidence to explain the Intent of the firſt Act; for if it was Iſue directed 
not done to defraud Creditors and keep out of the Way, it will not be an of Chan 
AR of Bankruptcy within the Statute: Alſo if after a plain Act of Bank-. 
ruptcy he pays off or compounds with all his Creditors, he is become a 
new Man. | ef i 

Is a Man permit himſelf to be onitlawed, to the Intent or Purpoſe to 1 R 


defraud his Creditors of a juſt Debt, it is one of tte Cauſes of Bank- Bradford's 


ruptcy ; ſo that on a Special Verdict, if a Jury find that he was outlaw- Cale. 
ed, and do not find that it was in fraudem Creditorum, that is not a ſuffici- 

ent Finding to make him a Bankrupt ; becauſe the Intent of the Statute 
was, that it muſt be ſuch an Outlawry as the Debtor permits by keeping 

out of the Way to defraud his Creditors. 


— 
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(B) Of the Commiſſion of Bankrupc.y, and 
herein of the Creditozs who may obtain it, 
and what they are to do pzevious thereto. 


* E Commiſſion of Bankruptcy, which arms the Commiſſioners with 


all the Power which they are to exerciſe over the Bankrupt and his 


Eſtate, is to be granted by my Lord Chancellor, Lord Keeper, or Com- 


miſſioners of the Great Seal, on the Application of Creditors (a) only 3(s) For it 
and this is a Matter not Diſcretionary, but to be granted (b) de Fure. rwenty ſwear 
FF VI nao += PEO 35-7 '} | FE that ſucha 
dne is a Bankrupt, yet a Commiſſion cannot be awarded without a Petition from the Creditors for 
that Purpole. 2 Chan. Ca. 190, (b) As if the Words of the A& had been, ſhall or ought to grant. 


13 Vern. 152 2 Chan, Ca. t91. EY | 


. 
- 


By the 34 H. 8. cap. 4. The Lord Chancellor, Treaſurer, 6c. were 
& ro take Order with the Bankrupt's Lands and Goods for Payment of 
7 ß RO LO TD EE, - 

And by the 13 airy J. “ The Lord Chancellor or Keeper, upon Where ſuch 
« Complaint in Writing, ſhall have Power, by Commiſſion under the Commiſſion 
« Great Seal, to appoint honeſt and diſcreet Perſons, who, or the moſt Wa) 2 lu- 
« of them, may take ſuch Order with the Body, Ge. 2. . 
Buy the 5 Geo 2. it is enacted, © That no Commiſſion of Bankrupt 208, 209. 
„ ſhall abate by the Death of the King, and that if it ſhall be neceſſary 5% . FR 
« to renew any ſuch Commiſſion by reaſon of the Death of the Commiſ- Ca. 193. 
« fioners named in ſuch Commiſſion, ſo that a ſufficient Number of Com- By the 21 
“ miſſioners ſhall not be living who can act therein, or for any other 24 1. <'5: 
« Cauſe; in every ſuch Caſe ſuch Commiſſion ſhall be renewed, and but gene 


ſioners may 


4 half oF the (c) Fees uſually paid 50 ti granting or obtaining of Com- proceed afier 


* miſſions of Bankrupt, ſhall be paid for any ſuch 


enewed Commiſſion. the Death of 
CY ; 7205 5 28 8 the Bank- 
mg (e) By this Statute a Maſter in Chancery is to ſettle the Fees of the Clerk to the Com- 


* 
* 


# 


* 
9 * 0 
1171 * 3180 
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The 5 Geo. 2. for preventing the taking out Commiſſions of Bankrupts 
5 maliciouſly, enacts, << That no Commiſſion of Bankrupt ſhall be award- 
ed againſt an che ee ede z pan the Petition of one or more 
l Creditors, unſeſs the ſingle Debt of the Creditor, or of two or more 
Perſons, being Partners, Petitioning for the ſame, do amount 7 
i eee ee en 


” 0 . ” 8 Py 
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2 Bankrupt. 


— 


„ Creditors ſo petitioning, as aforeſaid, ſhall amount to 1501, or up- 


CC 


ec 


( y 
s ving greater or other Security or Satisfactio 


—— 


6 Sum of one hundred Pounds or upwards, or unleſs the Debt of two 


cc wards, or unleſs the Debt of three or more Creditors ſo petitionin : 
cc as aforeſaid, ſhall amount to 2007. or upwards, and the Creditor or 
« Creditors petitioning for ſuch Commiſſion, ſhall before the ſame ſhall 
ce be granted, make an Affidavit, or (being one of the People called 
« Quakers)” make a ſolemn Affirmation in Writing, before one of the 
« Maſters of the High Court of Chancery (which Oath or Affirmation 
ce they are hereby impowered to adminiſter, and which ſhall be filed 
with the proper Officer) of the Truth and Reality of ſuch his, her 
cc and their reſpective Debt and Debts; likewiſe give Bond to the Lord 


“ Cancellor, Lord Keeper or Commiſſioners of the Great Seal, for the 
cc 


Time being, in the Penalty of 200 l. to be conditioned for proving 
& his, her or their Debts, as well by the Commiſſioners named in ſuch 
&« Commiſſion, as upon a Trial at Law, in Caſe the Due iſſuing forth 
& of the ſame ſhall be conteſted and tried; and alſo for proving. the Par- 


c ty a Bankrupt at the Time of Taking out ſuch Commiſſion, and fur. 


© ther to proceed on ſuch Commiſſion, as by the Act is directed; and 
&.if ſuch Debt or Debts ſhall not be really due or owing ; or if after 
c ſuch Commiſſion taken out, it cannot be proved that the Party was a 
c Bankrupt at the Time of the Iſſuing the ſaid Commiſſion ; but on the 
ce contrary it ſhall appear that ſuch Commiſſion: was taken out fraudu- 
c lently or maliciouſly ; that then the Lord Chancellor, Lord Keeper 
« or Commiſſioners of the Great Seal, for the Time being, ſhall and 
«< may, upon Petition of the Party or Parties grieved, examine into the 
c fame, and order Satisfaction to be made to him, her or them, for the 
« Damages by him, her or them ſuſtained; and for the better Reco- 
ce very thereof, may, in Caſe there be Occaſion; aſſign ſuch Bond or 
« Bonds to the Party or Parties ſo petitioning,» who may: ſue for the 
e“ ſame in his, her and their Name and Names. 245 
By the ſaid 5 Geo. 2: it is; enaded, . That Perſons who have Bills, 
Bonds, Promiſſory Notes, or other Perſonal Security for their Mo- 
c ney, payable at a future Day, who by the 6 Geo. 1. are enabled to 
« come in as Creditors, and allow'd to diſcount ſuch Debts, allowing 


\& per Cent, Ec. may (though diſabled by the Statute) Petition for or 


& join with others in petitioning for a y Commiſſion of Bankruptcy. 
And by the ſaid Statute 5 Geo, 2. for preventing Fraud in Creditors, in 


extorting their whole Debts from the Bankrupt, or that one Creditor ſhould 
be preferred before another, it is enadtad, “ That if any Bankrupt or Bank- 


„ rupts, ſhall after Iſſuing of ee againſt him, her or them, 
<« pay to the Perſon or Perſons; who ſued out the ſame, or otherwiſe 
« give or deliver to ſuch Perſon or Perſons, Goods or any other Satiſ- 


“ faction or Security for his, her ar their Debt, whereby ſuch Perſon 


WO 


A 


or Perſons ſuing out ſuch Commiſſion, ſhall privately have and receive 
more in the Pound, in Reſpect of his, her or their Debt than the 
other Creditors, ſuch Payment of Money, Delivery of Goods, or gi- 

rity or Satisfaction, ſhall be deem'd and ta- 
ken to be ſuch an Act of Bankruptcy, whereby on good, Proof thereof, 
ſuch Commiſſion ſhall and may be ſuperſeded ; and it ſhall be lawful 
& for the Lord Chancellor, Lord Keeper, or Commiſſioners for the Cu- 


cc 


cc 
cc 


"MY 
- 


© ſtody of the Great Seal, to award to any Creditor or Creditors pe- 


ce titioning another Commiſſion z::and ſuch-Perſon' or Perſons'ſo taking 
ce or receiving ſuch Goods or other Satisfaction, as aforeſaid, ſhall for- 
“ feit and loſe, as well his, her or their whole Debt, as the whole he, 
©© ſhe or they ſhall have taken or received, and ſhall pay back and de- 


| © liver up the ſame, or the full Value thereof, to ſuch Perſon or Per- 
„ ſons as the ſaid Commiſſioners, acting under ſuch new Commiſſion, 


cc ſhall appoint in Truſt for and tô be divided amongſt the other of the 
* Bankrupts Creditors, in Proportion to their refpeCtive Debts Af 


I 
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« Aſſignees ſhall be choſen of ſuch Bankrupt's Eſtate and Effects, and 
e the Commiſhoners to be named in any ſuch Commiſſion, ſhall at the 


« {ame Meeting which ſhall be appointed for the Choice of the Aſſignees, 
« aſcertain ſuch Coſts, and by Writing under their Hands, ſhall direct 
« and order the Aſſignee or Aſſignees of ſuch Bankrupt's Eſtate, who 
“is and are hereby required to pay and reimburſe ſuch petitioning 
« Creditor or Creditors, ſuch his, her or their Coſts and Charges, 
« as aforeſaid, out of the firſt Monies or Effects of the Bankrupt, 
&« that ſhall be got in and received under the ſaid Commiſſion ; and 
« every Creditor of the ſaid Bankrupt ſhall be at Liberty to prove his, 
& her or their Debt or Debts under the ſaid Commiſſion, without paying 
„ any Contribution or Sum of Money whatſoever, for or on Account 


of ſuch Debt or Debts. 


id. te. 


8 2 — 
ww 


(C) Of the Commiſſioners, their Duty; and 
herein of the Power they may exerciſe over 
the Bankrupt and others, in diſcovering his 


00 T HE Commiſſioners, by the 5 Geo. 2. before they proceed in the Exe- heir Com. 
3 cution of any Commiſſion of Bankruptcy to them directed, ſhall miſhon and 


© each of them take the following Oath. J A. B. do ſwear that I will Power is by 


3 * faithfully, impartially and honeſt}y, according to the beſt of my Skill and Force of the 


| gh | ; ſeveral Acts 
K-:09wledge, execute the ſeveral Powers and Truſts repoſed in me as a Com- Cp, 1 


miſſioner in a Commiſſion of Bankrupt againſt , and that without Ta- ment, which 
 vonr or Affection, Prejudice or Malice. Which Oath any two or more ought to be 

of the ſaid Commiſſioners are impowered and required to adminiſter mined, or 
to each in the ſame Commiſſion named and authoriſed, of which they ſubjeR th = 
© are to enter a Memorial ſigned by them reſpectively, among their agjon of the 
© other Proceedings. 9895 ; 


Party griev- 

3 85 ed; for he 

harh no other Remedy. 4 In. 27). But if in their Proceedings they commit ſome Miſtake, which 
appears to be only an Error of their Judgment, they ſhall not be liable to an Action. Comb. 391. 


By the 13 Fliz. cap. J. The Commiſſioners may call Lefore them, (a) Though 


* by ſuch Proceſs, Ways or Means as they think proper, any Perſon ſuch Perſons 


© {uſpected to have any of the Bankrupt's Eſtate, Sc. in his Cuſtody, have been 


| | | * a examined b 
* or to be indebted to him, and upon Oath or (a) otherwiſe examine the ! 
* ſuch Perſons of the Certainty thereof; and by the ſaid Statute, if ſioners, yet 


| © ſuch Perſon refuſe to ſwear, or being ſworn, (C) diſcloſes not the a Bill for 


* whole Truth, he ſhall forfeit double the Value of the Goods, to be the Diſcove- 


a | f th 
J levied by the ſame Statute. He that fraudulently Demands or De- e Mas. 


** tains any of the Bankrupt's Goods, Ec. ſhall forfeit double the Va- ters may be 
© jue | : liled againſt 

48 : | en them in 
Chancery. 2 Chan. Ca. 73, (b) Muſt diſcloſe and anſwer directly to the Queſtion put to him, 1 Vent. 
324. | | 


By the 1 Fac. r. cap. 15. © They may examine the Bankrupt upon 


© Interrogatories touching his Lands, Ec. and by the ſaid Statute, if 


he refuſes, &c. they may _— ms Se. 5 And 


* — — U — 
yy” — — — — 


to pay univerſal Obedience to all Queſtions asked him by the Commiſſioners; nor was 


" , 
„ „ — lit... > 


— 


254 Bankrupt. 
And by the 1 Fac. 1. cap. 15. * If any Perſon after Warning, re. 

ce fuſes or comes not before the Commiſſioners to be examined, Cc. ha. 

„ ving no Excuſe, to be allowed by the Commiſſioners at their Meet 

ce ing, or having Warning of any other Meeting of the Commiſfioners, 

ce appears not before them, having no lawful Impediment to be allow'q, 
&« as aforeſaid, they may direct their Warrant, Cc. to apprehend and 

ce bring him before them, Ec. or if being before them, he refuſes to be 

| c ſworn or to anſwer Interrogatories, he ſhall be (c) committed to ſuch 
2 % Priſon as the Commiſſioners think fit, until he ſhall ſubmit and be ex. 
before Com- 56 amined, Oc. | | | 


re OR a 
— . 


ea 


qe 


miſſioners of 


Hhankrupts, and the Queſtions demanded of him were, firſt, to give an Account of all Matters 


which he knew concerning the Bankrupt's Eſtate ; ſecondly, when and in what Manner did he aid 
and abet the Bankrupt in carrying away his Effects, or in imbeziling or concealing the ſame, to 
which he refuſed to anſwer; becauſe the firſt was too general, and the ſecond tended to accuſe him- 
ſelf, and bring him within the 13 Eliz. cap. 7. which gave a Penalty of double the Value of the 
Goods, agaivſt him who conceals them; for which Refuſal the Commiſſioners committed him; and 
their Warrant of Commitment concluded that he ſhould be committed until he conform to the Authority of tle 
Commiſſioners. On a Habeas Corpus brought by 4. in B. R. the Court inclined that a Wig wigs Was not 


to anſver 
to any Thing which tended to accuſe himſelf; but for the Concluſion of the Warrant of Commit- 


ment, they held clearly that he ſhould be diicharged ; for the A& direQs that he ſhall remain avithout 


Bail until he ſubmit to the Commiſſioners to be examined, which being a particular Authority, and in Re- - 
ſtraint of Liberty, ought to be conſtrued ſtriftly, and the very Words of the Statute purſued. 5 Moy, 
390. Brays's Caſe. Comb. 308, 309. S. C. 1 Salk. 390, 391. . C. 85 | 


By the 21 Far. 1. cap. 19. The Wife of a Bankrupt ſhall be exc. 

„ min'd ; and for not coming or refuſing to be ſworn, Ec. ſhall incur 

“ the ſame Penalty as other Witneſſes. „ e 

Vide 2 Show. By the 1 Fac. 1. cap. 19. The Commiſſioners, in Caſe of Reſiſt. 

247. that it ance, may break, or by Warrant under their Hands and Seals, autho- 

OE = “ riſe others to break open any Doors, Ec. where the Bankrupt or his 
own Hos © Goods, &c. are, or are reputed to be 

they can By the 5 Geo. 2. it is enacted, “ That the Commiſſioners, or the 


break open. major Part of them, may examine as well by Word of Mouth, as 


Qlete. on Interrogatories in Writing, all and every Perſon or Perſons againſt 


whom any Commiſſion of Bankrupts is or ſhall be awarded, touching 
all Matters relating to the Trade, Dealings, Eſtate and Effects of all 
and every ſuch Bankrupt and Bankrupts; and alſo to examine, in the 
Manner aforeſaid, all and every other Perſon duly ſummoned before, 
or preſent at any Meeting of the ſaid Commiſfioners, or the major 
© Part of them, touching all Matters relating to the Perſon, Trade, 
Dealings, Eſtate and Effects of all and every ſuch Bankrupt and Bank- 
rupts; and any Act or Acts of Bankruptcy committed by him, her 
or them; and alſo to take down or reduce into Writing the Anſwers 
of verbal Examinations of every ſuch Bankrupt or other Perſon had 
or taken before them, as aforeſaid; which Examination ſo taken down 
or reduced into Writing, the Party examin'd ſhall, and is hereby 
required to ſign and ſubſcribe; and in Caſe any ſuch Bankrupt or 
© Bankrupts, or other Perſon or Perſons ſhall refuſe to anſwer, or ſhall 
not fully anſwer to the Satisfaction of the Commiſſioners, or the ma- 
& jor Part of them, all lawful Queſtions put to him, her or them by 
the ſaid Commiſſioners, or the major Part of them, as well by Word 
of Mouth as by Interrogatories in Writing, or ſhall refuſe to ſign and 
ſubſtribe his, her or their Examination ſo taken down or reduced into 
Writing, as aforeſaid (not having a reaſonable Objection either to the 

| Wording thereof, or otherwiſe to be allowed by the ſaid Commiſſioners) 
** it ſhall and may be lawful to and for the ſaid Commiſſioners, or the ma- 
& jor Part of them, by Warrant under their Hands and Seals, to commit 
him, her or them to ſuch Priſon as the ſaid Commiſſioners, or the 
“major Part of them, ſhall think fit, there to remain without Bail or 
& Mainprize, until ſuch Time as ſuch Perſon or Perſons ſhall Lu 
& © 7 Ram 


„ fy ſuch Queſtion or Queſtions. 


Bankrupt. 
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« him, her or themielves to the ſaid Commiſſioners, and full anſwer 
« make to the Satisfaction of the ſaid Commiſſioners, to all ſuch OQue- 
« {tions as ſhall be put to him, her or them, as aforeſaid, and ſign and 
« {ybſcribe ſuch Examination as aforeſaid, according to the true Intent 


c and Meaning of this Act. 


« Provided akvays, That in Caſe any Perſon or Perſons ſhail be com- 
« mitted by the ſaid Commiſſioners, for refuſing to anſwer, or not ful- 


ey anfwering any Queſtion or Queſtions put to him, her or them by 


& the ſaid Commiſſioners, by Word of Mouth or on Interrogatories, that 
« the ſaid Commiſſioners ſhall in their Warrant of Commitment ſpeci- 

« Provided alſo, 'That in Caſe any Perſon or Perſons committed by 
& the Commiſſioners Warrant, by Virtue of this or any other Acts now 
te jn Force concerning Bankrupts, ſhall bring any Habeas Corprs in or- 
« der to be diſcharged from any ſuch Commitment, and on the Re- 
« turn of any ſuch Habeas Corpus there ſhall appear any ſuch Inſuffi- 


« ciency whatſoever in the Form of the Warrant, whereby ſuch Perſon 


© was committed, by Reaſon whereof the Party might be diſcharged of 
e ſuch Commitment, that then it ſhall and may be lawful for the Court, 
or Judge, before whom ſuch Party ſhall be brought by Habeas Cor puis, 
« as aforeſaid, and ſuch Court or Judge ſhall. and is hereby required 
« by Rule, Order or Warrant, to commit ſuch Perſon or Perſons to 
© the ſame Priſon, there to remain as aforeſaid, unleſs it ſhall be 
made appear to ſuch Court or Judge, by the Party committed, that 
© he, ſhe or they have fully anſwered all lawful Queſtions put to him, 
her or them by the ſaid Commiſſioners; or in Caſe ſuch Perſon was 
“committed for not ſigning his, her or their Examination, unleſs it ſhall 


appear to ſuch Court or Judge, that the Party ſo committed had a py 


the ſaid 


“ good and ſufficient Reaſon for refuſing to ſign the ſame; and in Caſe Statute, a 


© any Gaoler or Keeper of any Priſon, to whom any ſuch Bankrupt 
© or Bankrupts, Perſon or Perſons ſhall be committed, as aforeſaid 


Gaoler, re- 
uſing to 
* ſhew or 


&* ſhall wilfully ſuffer ſuch Bankrupt or Bankrupts, Pcrſon or Perſons to produce ſuch 
H eſcape from ſuch Priſon, or to go without the Walls or Doors of the Priſoner to 


* ſaid Priſon, until he, ſhe or they ſhall be duly diſcharged, as afore- 


convicted by Indictment or Information, forfeit 500. for the Uſe of 

the Creditors of ſuch Bankrupt or Bankrupts. „ 
By the ſaid 5 Geo. 2 it is enacted, “ That all and every Perſon and 

© Ferſons, who ſhall at any Time after the Time allowed to ſuch Bank- 


| © rupt to ſurrender and conform himſelf as the Act directs, voluntari) 
* come and make Diſcovery of any Part of ſuch Bankrupt's Eſtate, 
not before come to the Knowledge of the Aſſignees, either to the ſaid 
(Aſſignees or to the Commiſſioners, or the major Part of them, ſhall 
| © be allowed 5 per Cent. and ſuch further and other Reward as the Aſ- 


* ſignees, and the major Part of the Creditors ſhall think fit to be paid 
* our of the neat Proceed of ſuch Bankrupt's Eſtate; and the Aſſignee 
or Aſſignees ſhall be allowed the ſame in their Accounts. 

Alſo by the ſaid 5 Geo. 2. For the better Diſcovery of the Eſtate of a 
* Bankrupt, it is enacted, That all and every Perſon or Perſons who ſhall 
have accepted of any Truſt or Truſts, and ſhall wilfully protect or 
conceal any Eſtate Real or Perſonal, of any Perſon or Perſons becoming 
' Bankrupt, from his, her or their Creditors, and ſhall not within For- 
ty-two Days next after ſuch Commiſſion ſhall. iſſue forth, and Notice 
thereof be given in the London Gazette, diſcover and diſcloſe ſuch 
Truſt and Eſtate, in writing, to one or more of the Commiſſioners or 
* Aſſignees of ſuch Bankrupt or Bankrupts Eitate ; and likewiſe ſubmit 
him or herſelf to be examined by the Commiſſioners, in and by the 
* Commiſſion authoriſed, or the major Part of them, if thereunto re- 


* quired, and truly diſcover the ſame, ſhall forfeit the Sum-of 1007. 


and 


a Creditor, 
forfeits 100 J. 


5 
1 
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2 
3 
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| & and double the Value of the Eſtate, either Real or Perſonal, 


ſo con- 
cc cealed, to and for the Uſe and Benefit of the ſaid Creditors, to be reco- 


« yered by Action of Debt, in any of his Majeſty's Courts of Record 
& at Weſtminſter, in the Name of the Aſſignee or Aſſignees of the ſaid 
« Commiſſioners, in which Caſe full Coſts ſhall be allowed to either 
« Party. | 


* 


(D) Of the Allignees; and herein of the Man- 


ner and Time of Chuſing them. 


By 5 Ge, 2. DT the 5 Geo. 2. it is enadled, That where any Commiſſion of Bank. 


No Creditor, 

nor any on ce 
his Behalf, CC 
.to have a 
Vote in the 
Choice of an 6 


Aſſignee, 
unleſs his 


Debt a- 


mounts to 
101. 


(e 


(e 


„ Bankrupt's Eſtate, immed 


“ rupt ſhall iſſue out, the Commiſſioners therein named, or the ma. 
jor Part of them thereby authoriſed, ſhall forthwith, after they have 
declared the Perſon or Perſons, againſt whom ſuch Commiſſion ſhall 
iſſue, a Bankrupt or Bankrupts, cauſe Notice thereof to be given in 
the London Gazette, and ſhall appoint a Time and Place for the Credi. 
tors to meet, which Meeting for the City of London, and all Places 
within the Bills of Mortality, ſhall be at the Huildball of the ſaid 
City, in order to chuſe an Aſſignee or Aſſignees of the ſaid Bankrupt's 
Eſtate and Effects, at which Meeting the Commiſfioners ſhall admit 
the Proof of any Creditor's Debt that ſhall live remote from the Place 
of ſuch Meeting of the Commiſſioners, by Affidavit, or (being of the 
People called Quakers) by ſolemn Affirmation; and alſo permit any 
Perſon duly authoriſed by Letter of Atrorney from ſuch Creditor's 
Oath or Affirmation being made of the due Execution thereof, either 
by an Affidavit ſworn, or Affirmation made, before a Maſter in Chan- 
cery, Ordinary or Extraordinary, or before the Commiſſioners viva 
voce, (which Oath or Affirmation they are hereby reſpectively autho- 
riſed to adminiſter) and in Caſe of Creditors reſiding in foreign 
Parts, ſuch Affidavits or ſolemn Affirmations to be made before a Ma. 
giſtrate where the Party ſhall be reſiding, and ſhall, together with 
ſuch Creditor's Letter of Attorney, be atteſted by a Notary Publick, 
to vote in the Choice of an Aſſignee or Aſſignees of ſuch Bankrupt's 
Eſtate and Effects, in the Place and Stead of ſuch Creditor ; and the 
Commiſſioners, or the major Part of them authoriſed, ſhall aſſign 
over ſuch Bankrupt's Eſtate and Effects unto ſuch Perſon or Perſons 
as the major Part in Value of ſuch Creditors, according to the ſeve- 
ral Debts then proved, ſhall chooſe as aforeſaid; and the Aſſignee or 
Aſſignees ſo choſen, ſhall be obliged to keep one or more diſtin 
Book or Books of Account, wherein he or they ſhall duly enter all 
Sum and Sums of Money, or other Effects which he or they ſhall 
have got in or received out of the {aid Bankrupt's Eſtate; to which 
Book or Books of Account every Creditor who ſhall have proved his 
or her Debt, ſhall at all ſeaſonable Times have free Reſort, and in- 
6c {pect the ſame as often as he or ſhe ſhall think fit. 

Provided that no Creditor, or any other Perſon for and on the Be- 
half of any Creditor, ſhall be permitted to vote in ſuch Choice of an 


Aſſignee or Aſſignees, whoſe Debt, or the Debt of the Perſon or Per- 


ſons ſo authoriſing him to vote, ſhall not amount to the Sum of 100 
or upwards. „ | 


By the ſaid 5 Geo. 2. it is further enacted, “ That it ſhall and may 
be lawful for the Commiſſioners or the major Part of them, as often 
* as they ſhall ſee Cauſe, for the better preſerving and ſecuring the 
lately to appoint one or more Aſhgnee or 
bas” 4 « Aſſignees 
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« Afignees of the Eſtate and Effects, or any Part thereof, which 
„ Aſſignee or Aſſignees, or any of them, ſhall or may be removed or 
& diſplaced at the Meeting of the Creditors, ſo to be appointed as 
“ aforeſaid, for Choice of Aſſignees, if they or the major Part in Va- 
e Jue of them (whoſe Debts reſpectively amount to 10. or upwards) 
« then preſent, and of ſuch Perſons duly authoriſed ſhall think fit; and 
“ ſuch Aſſignee or Aſſignees as ſhall be ſo removed and diſplaced, ſhall 
e deliver up and affign all the Eſtate and Effects of ſuch Bankrupt 
„ which ſhall have come to his or their Hands or Poſſeſſion, or which 


„ ſhall have been aſſigned by the ſaid Commiſhoners, as aforefaid, unto 


© ſuch other Aſſignee or Aſſignees who ſhall be ſo choſen by the Credi- 
« tors, as aforeſaid ;' and all the Eſtate and Effects of the Bankrupt 
„ which ſhall be delivered up or aſſigned, ſhall be to all Intents and 
“ Purpoſes as effectually and legally veſted in ſuch new Aſſignee or Aſ- 
«© fignees, as if tlie firſt Aſſignment had been made to him or them by 
the ſaid Commiſſioners ; and if ſuch firſt Aſſignee or Aſſignees ſhall 
«© refuſe or neglect, by the Space of Ten Days next after Notice given 
of the {aid Choice of ſuch new Aſſignee or Aſſignees, and of his and 
their Conſent to accept of ſuch Afgnment, ſignified to the firſt Aſ- 
ſignee or Aſſignees, by Writing under his or their Hand or Hands, to 
make ſuch Aſſignment and Delivery, as aforeſaid, every ſuch firſt 


« Aſſignee or Aſſignees, ſhall reſpectively forfeit the Sum of 2001. to 
„ be divided and diſtributed amongſt the Creditors, towards Satisfaction 


] e of their Debts, in ſuch Manner as the Eſtate of the Bankrupt is or 


© ought to be divided and diſtributed, and to be recovered by Action 


© of Debt, Bill, Plaint or Information, in any of his Majeſty's Courts of 
Record at Meſtminſter, by ſuch Perſon or Perſons, as ſuch the major 
© Part of the Commiſſioners authoriſed, as aforcſaid, ſhall appoint to 
“ ſue for the ſame, with full Coſts of Suit, wherein no Privilege, Pro- 
& tection or Wager in Law, or more than one Imparlance ſhall be al- 
© lowed. oh Ons As 

And whereas it may be found neceſſary, that as well Aſſignments 
© of Bankrupts Eſtates already made by Commiſſioners, as Aſſignments 
© hereafter to be made purſuant to the Choice of Creditors, ſhould be 
& vacated, and a new Aſſignment or Aſſignments be made of the Debts 
and Effects received and not diſpoſed of by the then Aſſignees to 
© other Perſons to be choſen by the Creditors, as aforeſaid, it is en- 


FN 


cc 
"6 


Wo 


any Creditors, to make ſuch Order therein as he or they ſhall think 


& ated, that it ſhall and may be lawful to and for the Lord Chancellor, 
Lord Keeper, or Commiſhoners of the Great Seal, upon Petition of 


“ juſt and reaſonable; and in Caſe a new Aſſignment ſhall be ordered 


© to be made, as aforeſaid, that then ſuch Debts, Effects and Eſtate 
of ſuch Bankrupt ſhall be thereby effectually and legally veſted in ſuch 


& 
(e 


and them to ſue for the ſame, in his or their Name or Names, and 
© to diſcharge any Action or Suit, or to give any Acquittance for ſuch 
c 


„ Debts, as effectually to all Intents and Purpoſes, as the Aſſignee or 


« Affignees in the former Aſſignment might have done in Caſe no new 
e Afﬀignment had been made; and that the ſaid Commiſſioners ſhall 


“ cauſe publick Notice to be given in the two London Gazettes that 


© ſhall immediately follow the Removal of ſuch Aſſignee or Aſſignees, 
and the Appointment of ſuch other Aſſignee or Aſſignees, as afore- 
* ſaid, that ſuch Aſſignee or Aſſignees is or are removed, and ſuch other 
«* Affignee or Aſſignees appointed in his or their Stead ; and that ſuch 
” Perſons as are indebted to the ſaid Bankrupt's Eſtate, do not pay ſuch 
Debt or Debts to ſuch Aſſignee or Aſſignees, as ſhall be removed as 


Uuu 5 (E) Of 


new Aſſignee or Aſſignees; and it ſhall and may be lawful for him 


ate 
_ 
4 * 


r 


— "PW 
p—_ 
— — 


. 


LIEN 

* 8 
3 

— 


—— I ar S gon \ 


— 3 
CE 


— - 


3 ̃ — — 
—— — 
Lr 
, 


- — — * 
: — == 
—— — 
. p _— 


—_ 
— 
. "I 2 
— I, PE 
— — ge 
— 


2 


— —— 


3 
— ͤ——) 7“ 3 
— 1 


erer 


. . 3 
S 
8 


e 


-_—— —̃ —ä— — — DPF "1 © 
5 — 7 — 2 — 5 7 


— ——pm— — 
K ˙ . 1 

3 „ n Wer 
— 


2. ͤ ͤ—„— rw — 
4 „ —— —— a 


— aan *** ĩ««« — 
„rr 


* 


Ls I TORTS R 
8 — ] -w ͤ ͤ— 
- . 1 — us 


4 
| 
; 
| 
| 


| 


— 


S * ICS a — * — 


258 | 3 Bankrupt. | 


FR We” FP I IIS A At was. etl * 2 
FERRY 


* 


(EH) Of the Creditozs, who are ſuch, and 
therein of pꝛoving their Debts, 


Y the 1 Fac. 1. cap. 15. © 'The Commiſſioners may examine upon 

LI < Oath, or by other ways, any Perſon for the Diſcovery of the 
« Truth of Debts owing to ſuch Creditors as ſeek. Relief, and Creditors 
ce by Judgment, ' Statute, Recognizance, Specialty or other Security, or 
« having no Security, and having made Attachments in London, or other 
„Place by. Cuſtom, of. the Goods of the Bankrupt, whereof there is 
« no Execution or Extent ſerved upon any Lands, c. before he became 

a) Cre ditors“ A Bankrupt, ſhall be relieved for no more than a (a) ratable Part of 
upon what their juſt Debts, without reſpect to any Penalty in any Judgment, 


Security ſo- © Statute, Oc. 
ever they be, 


come in all equal, unleſs ſuch as have obtained actual Execution before the Bankruptcy, or had 


taken Pledges for their juſt Debts; and the Reaſon is, becauſe from the Act of Bankruptey all the 


Bankrupt's Eſtate is veſted in the Commiſſioners, who are eſtabliſhed as Courts of Juſtice touching 


the Bankrupt's Eſtate, and before whom the Creditors muſt authentieate their Debts, in order to re- 
ceive their Dividends; and therefore they muſt equally admit all Perſons to make Proof of their 


Debts; but ſuch as have Pawns or Mortgages have a Property in the Thing ſo pledged, precedent 


to the, Tranſlation of the Property to the Commiſſioners; in which Caſe they have only an Equity 
of Redemption, and are in no better Condition than the Bankrupt himſelf ; that the Bankrupt be- 
fore the Aſſignment of the Commiſſioners, has ſuch a Property as will maintain an Action for the 


Recovery of the Goods. Vide 1 Salk, 108, _ ; 


1 Vern, 267. If A ſells Lands to B. who afterwards becomes a Bankrupt, and 


Chapman and part of the Purchaſe Money is not paid, A. ſhall not be obliged to come 

Tamer: in as a Creditor under the Statute of Bankruptcy, but the Land ſhall 
ſtand charged with the Money unpaid, though there be no Agreement 
for that -Purpoſe. ES 1 


V II A. being beyond Sea conſigns Goods to B. then in good Circum- 
Ian and ſtances in London, and before the Goods arrive B. becomes a Bankrupt, 


Vandeput, a Whereupon A. por 08 them to another, and the Aſſignees of the Com- 


and a Diſcovery, and a Trial at Law is directed, 
ng Whether ſuch Conſignment veſted a Property in B. and a Verdict is 
_ a an found for the Affignees; yet Equity will not oblige them to come in as 
boughrGoods Creditors, it being allowable by any Means to prevent the Goods from 


of 5 Perſon coming into the Hands of the Bankrupt or the Aſſignees. 
really a | 7; REY | 

9 : who in his Anſwer ſets forth, That he bought them for a full and valuable Conſideration, 
not knowing that he was a Bankrupt; but did not ſet forth the Conſideration, nor the Time, and re- 
fuſed to do it; the Court ordered that he ſhould ſer out what the Conſideration was, otherwiſe be 
would make himſelf the Judge, but they would not compel him to ſhew the Time when he bought 
the Goods, for fear it ſhould over- reach and be within the Time after an A& of Bankruptcy com- 
mitted : And North ſeemed to hold, That upon a Contract where there is guid pro quo, an Alt of 
Bankruptcy ſhall not over- reach. Skin. 149. If one lends Money to a Bankrupt after a Commiſſion 
ſued out againſt him, but before actual Notice of it, he cannot come in under the Statute as a Cre- 


Bill was pion pray Relie 


ditor. 2 Vern. 94. 


By the ) Geo. 1. it is enacted, . That every Perſon who hath or ſhall 
© give Credit on Securities, to any Perſon or Perſons who ſhall become 
* Bankrupts, upon a good and valuable Conſideration Bona fide, for any 
« Sum or Sums of Money, or other Matter or Thing whatſoever, which 
| & is or ſhall not be due or payable, at or before the Time of ſuch Perſons 
4 a6 ws becoming Bankrupt, ſhall be (>) admitted to prove his, her, and their 
ther Credi- ſeveral and reſpective Bills, Bonds, Notes, or other Securities, Pro- 


tors who miſe or Agreements for the ſame, in like Manner as if they were 
8 „ made payable preſently, and not at a future Day, and ſhall be intitled 
ue to hem | 


payable at a ſuture Day on Contingency, can before the Contin 
the Statute, Q. & vide 2 Vern, (Gz, Abr. Ez. 54, 55+ 


4 | CC unto, | 


gency has happened come in under | 


Bankrupt. 


« unto, and ſhall have and receive a proportionable Part, Share, and 

« Dividend of ſuch Bankrupt's Eſtate, in Proportion to the other Cre- 

« ditors of ſuch Bankrupt, deducting only thereout a Rebate of Intereſt, 

and Diſcounting ſuch Securities payable at future Times, after the Rate 

« of 5. per Cent. per Aunum; for what he ſhall ſb receive, to be com- 

« puted from the actual Payment thereof, to the Time ſuck Debt, Duty, 

« or Sum of Money ſhould or would have beconie due and payable in 

„ and by ſuch Securities 3 „„ | 
By the 1 Fas. cap. 15.“ Any (a) Creditor within four Months after () Estend; 
« the Commiſſion ſued forth, and until Diſtribution made, may partake to Sureties 


— BD Uno — te evi. 4* . 6 


« coming in to (5) contribute to the Charges of the Commiſſion, and o_ = 
« if they come not within (e) four Months, then the Commiſſioners to ter- Bonds to 
& Diſtribute. | | | = | 32 — ſa ve them 
FFT 5 wh harmleſs. 
Cro. Face 127. Ney 142. For the Caſes and Reſolutions, on this Statute, vide Hut. 37. 1 Chan. Ca. 307- 


the Commiſſion ſhall be reimburſed their Expence out of the firſt Monies or Effects that ſhall be got 
in and received under the Commiſſion; and every Creditor ſhall be at Liberty to prove his Debt 
without paying any Contribution. (c) Vide of the Diſtribution to be made of the Ban rupt's Eſtate, 
Letter (H). | 2 5 1 | | ET 


By the 5 Geo. 2. it is enacted, That if ny Perſon ſhall before the 
« acting Commiſſioners in any Commiſſion of Bankrupt, or by Affidavit 
« gr Affirmation exhibited to them, ſwear or depoſe, or being of the 
« People called Qrakers, affirm that any Sum of Money is due to him 
& or her from any Bankrupt or Bankrupts, which Sum of Money is not 
& really due or owing, or ſhall ſwear or affirm that more is due than is 
« really due of owing, knowing the ſame to be not due or owing, 
& and that ſuch Oath or Affirmation is falſe and untrue ; and being 
| © thereof convicted by Indictment or Information, ſuch Perſon ſhall 
e ſuffer the Pains and Penalties inflited by the ſeveral Statutes now in 
Force againſt wilful Perjury, and ſhall moreover be liable to pay 
« double the Sum ſo ſworn or affirmed to be due or owing, as aforeſaid ; 
© to be recovered and levied as other Penalties and Forfeitures are upon 


X . 1 1 


. ” * 
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(k) Ok the Bankrupt's Eſtate and Effects, to 
which the Commiſſioners oꝛ Aſſignees are 
intitled, when it ſhatl be ſaid to be veſted in 
them; and therein of fraudulent Diſpoſiti- - 
ons by the Bankrupt, and the Actions they 
may bzing foz the Rfrovery thereof, Do 


D the 13 Eliz. cap. J.“ The Commiſſioners, or the major Part of 

„them, by Virtue, of the Act and their Commiſſion, may at their 

** Diſcretion order the Body of the Bankrupt, and his Lands and Tene- 

** ments, as well (4) Copy as Freehold, which he had before he became (4) For this 

* a Bankrupt, or hath Purchaſed for Money or other Recompence vide C. Cars 

* jointly with his Wife or Childten, to the only Uſe of ſuch Offender, 4 * 351 

* or for ſuch Uſe, Title, Ec. as he may lawfully depart with, or with 439. : 

© other Perſon, to any ſecret Uſe of ſuch Offender, and his Money, March 39. 
c Goods, 3 Lev. 337» 


py 


« and Join with thoſe who ſued out the Commifſion; the Creditors ſo of the Bank- 


Hob. 287. 2 Chan. Ca. 143; 190. (b) But by the 5 Geo. 2. the Creditor or Creditors who ſued out 
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Relation, ſo as to paſs. an Eſtate ab initio. 1 Vent. 360, 361: 1 


. — 


£ aſa a> * * 8 


2 


— — 


« Goods, Chattels, Sc. and Debts wherever found, and cauſe the ſame 

ce to be ſearched, viewed, rented and apprized, and by Deed indented 
(a) But may © inrolled in one of his Majeſty's Courts of Record, ſell the (a) Lands, 
ſell Lands © 'Tenements and Hereditaments, and all Deeds touching the ſame, ang 
without Deed a all Fees, Annuities, Offices, Goods and Chattels, or otherways order 
wg « the ſame for the Satisfaction of the Creditors: And by the ſame Sta. 
The Incol- “ tute, Par. 8. Lands, Ec. Purchaſed, Deſcending, Reverting, or any 
ment ope- 6 Way coming to him after he is declared: a Bankrupt, ſhall be ſold. 


N Fones 196. Carth. 178, 179. 
ce provided the Act ſhall not extend to Lands, Tenements or Hereditz. 
« ments, Free or Copy bona fide conveyed by the Bankrupt before he 
ce became ſo, and not to the Uſe of himſelf or his Heirs, or ſuch who 
ce were privy or conſenting to his fraudulent Purpoſe. = | — 
By the 1 Fac. 1. cap. 15. If any Perſon, who ſhall be Bankrupt, ſhall 
« convey or cauſe to be conveyed, any Lands or Goods to his Children, 
« or others, or transfer his Debts into other Mens Names, except upon 
« Marriage of a Child (both Parties being of the Age of Conſent) or 
cc ſome valuable Conſideration, the Commiſſioners may ſell them. 
And by the ſame Statute Par. 13. * They may grant and aſſign, or 
ce otherways order and diſpoſe the Debts due to the Bankrupt, by which 
« Aſſignment or Diſpoſal, the Property, Right and Intereſt of the 
“ Debt ſhall be ſo veſted in the Aſſignees, as if to them originally made 
« or due; and it ſhall not be recovered or releaſed by, or attached for 
<« the. Debt of the Bankrupt, but the Aſſignees ſhall have like Remedy 
* for it in their own Name, as the Bankrupt had; Provided that no 
cc Debtor be prejudiced by Payment of his Debt to the Bankrupt before 
© he became fo. 30000 5 * 
By the 21 Fac. 1. cap. 19, © If the Lands, G. after the Bankruptcy 
« are extended by the King's Accountant, the Commiſſioners, - upon 
<« Oath, may examine, Whether upon a Contract, Ec. originally made 
« between the Accountant and Bankrupt, and if not, they may order 
ce and diſpoſe of the Landes. EZ | 
And by the ſame Act Par. 11.“ Whereas Bankrupts, commonly be- 
« fore they became ſo, convey their Goods upon good Conſideration, 
« and yet continue the Poſſeſſion of them, and are reputed the Owners 
thereof, it is enacted, That if at the Time of the Bankruptcy they 
& have in their Poſſeſſion, Order or Diſpoſition, as Owners, the Goods 
cc of others, with their Conſent, the Commiſſioners may ſell them, G. 
And by the ſame Act Par. 12. They may fell any Lands whereof 
& the Bankrupt is ſeiſed in Tail, in Poſſeſſion, Reverſion or Remainder, 
„ whereof there is no Reverſion or Remainder in the King, of the Gift 
„ or Proviſion of the King, which ſhall bind the Iflue in Tail, and all 
« others whom the Bankrupt by common Recovery might cut off. 


The Com- And by the ſame Act Par. 13. “ If the Bankrupt hath granted any 


miſſioners cc | Mayes a | 3 
mag ell an © Land, Sc. upon Condition to be void upon Payment of Money, or 


Equity of © other Performance, the Commiſſioners before the Time of Perfor- 


Redemption.“ mance, under their Hands and Seals, may appoint one to tender the 


1 Chan.Ca.71. Cc Money, or make other Performance, and may after ſell the Lands, 6c 


2 Vern. 97. wo the Conſtruction of theſe Statutes the following Opinions have been 
holden. 3 | 3, 


10ban. Ca. 71. If a Leſſor covenants with his Leſſee to renew his Leaſe, and the Leſ- 
A2 ſee becomes a Bankrupt, the Commiſſioners cannot aſſign this Cove- 


nant. 


An 


Bankrupt. 5 


— — — 


5 <a Action for Words is not aſſignable, but when by the Judgment the, e 215. 


Damages and Coſts are reduced to a certain Sum, that may be aſſigned, Crs. Cay. 166. 


If the judg 
ment is executed and the Money in the Sheriff's Hands, 2. If rhe Commiſſioners may not Alltar! 


before the Return of the Writ. 2 Keb. 372. For being in Crftodia Legis, adjudged that it could not bs 
aſſigned. Cro Car. 166. 


If a Man commits an Act of Bankruptcy, and after continues in Poſ- 3 Les. 14, 14: 
ſeſſion of his Lands four Years, and then ſells, and after commits an- N 5 
other Act of Bankruptcy, and two Years after a Commiſſon is taken %% 5 
176. 


— 2 


fon ſued out. | | 109 

If A. baving committed an Act of Bankruptcy, kceps on his Trade, 3 Let. 55: 
and four Years after binds his Son Apprentice with a Gold{mith, and / 22: 
pays with him 1207. being the uſual Sum in ſuch Caſes; and tvo 
Years after a Commiſſion is taken out againſt A. this Money is not at- 
ſignable by the Commiſſioners, being paid ſo long before the Commit- 
ſion, and without any Fraud. wo | 

If a Man purchaſes a Copyhold to himſelf and Wife for Life, Remain- Ce. Cur. 559: 
der to his Son and his Heirs, and two Years after he becomes a Trader, Cp ant 
and four Years. after a Debtor and Bankrupt, there being no Fraud in P . 
this Caſe, nor any Intent to deceive Creditors, the Intereſt of the Wife * 5 8 
and Heirs of the Bankrupt, cannot be defeated by this Act of Bank- If the Parkep 
ruptcy. | | EE 1 . 


Cconveys to 
CRE | Hy | | his Children 
to ſecure them Money given by their Grandfather, if it can be proved the Father had Effects ot 


the Grandfather's in his Hands at the Time of the Execution of the Deed, it ſhall not be avoided. 


1 Med. 76. But if there be no Conſideration, a Settlement on his Wife and Children fhall be con- 
ſtrued a Settlement on himſelf; and ſuch an Intereſt veſts in the Aﬀipnees. Style 289. An Obliga- 
tion taken in the Name of another to the Uſe of a Bankrupr, is ſuch an Intereſt in the Bankrupr, 


that the Commiſhoners may aſlign ir, and after ſuch Aſhgnment the Obligee cannot releaſe it, 
Palm. 505. IE SR | | 


I A. deviſes 800 J. to be inveſted in Land for the Benefit of the Wife \ 
| jp 3 | | { | | | ern. 96. 
of J. F. for her Life, and afterwards for her Children, and the Inte- yaydenater 
reſt of the Money in the mean Time to go to ſuch Perſons as ought to and De/- 
receive the Profits; and J. S. becomes a Bankrupt, the Intereſt of this — it a 
800 J. ſhall not be liable to the Bankruptcy, this not being any 'Truſt MT 69 
created by the Bankrupt, but a Maintenance intended the Wife, and his 


Son 151. 

given to her by her Relation. --- | | during his 
5 . | Re Lite, and the 
Son becomes a Pankrupt, Equity will not inforce this Agreement in Favour of the Creditors under 
the Commiſhon of Bankruptcy. 2 Vern. 194. But if a Father deviſes a Legacy of 6901. payable to 


his Son at twenty one, and the Son obrains a Decree for ir, and 637 1. is reported due for Principal 


and Intereſt, the Commiſſioners may aſſign this Legacy and Benefit of the Decrce. 2 Vern 432. 


A Man deviſes his Lands which were in Mortgage to be ſold, and the 4br. Ez. 54 
Surplus of the Money to be paid his Daughter, the Daughter married a 
Man who ſoon after became a Bankrupt, and the Commiſſioners aſſigned 
this Intereſt of the Wife's; the Husband died; and the Aſſignees brought 
their Bill againſt the Wife and "Truſtees, to have the Land ſold and the 
Surplus of the Money paid them; but the Court would not affiſt in ſtrip- .. 
ping the Wife (who was wholly unprovided for) of this Intereſt, but 
diſmifſed the Bill. | = 
A. puts out- 1000 J. at Intereſt to the Eaſt- India Company, and takes P., Chun, 
Bond for it in the Name of 7. F. his Wife's Relation; A. becomes ais. 
Bankrupt, . $. is ſummoned before the Commiſſioners, but before Ex- 
4mination he tells the Eaſt-India Company, that the Money was not his, 
but that they ſhould pay it to the Perſon that brought the Bond; 45 
Wife brings the Bond, and has the Money paid her; Equity will not re- 
lieve againſt it. | 
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33 Bankrupt. 


Ca. in Eq. A Legacy of 10001. was given to one after the Death of her Mother, 
cobſen * when ſhe ſhould attain the Age of twenty-one Years, and the Defendant 


* 
— * 4. =_ e 
1 » 4 


8 


Peer ſyill am. Was appointed Truſtee for the Raiſing and Payment thereof out af cer- 


tain Lands; the Legatee was drawn into an improvident Match with one 
who ſoon after became a Bankrupt, and the Commiſſioners aſſigned all 
his Effects, and gave him a Certificate of his Conformity; and the AC. 
fignees brought a Bill againſt the Truſtee for this 10007. who inſiſted 
that the Aſſignees could be in no better Condition than the Husband, 
and that if he were Plaintiff, he could not prevail without making a ſuit- 
able Proviſion on his Wife, and that this Legacy being liable to a double 
Contingency, viz. the Death of the Mother, and the Legatee's arrivin 
at the Age of twenty-one Years, at the Time of the Bankruptcy was not 
ſuch an Intereſt as could be aſſigned; and the Court held, that though 
both Contingencies have ſince happened, yet thoſe being ſince the Aſſign- 
ment of the Bankrupt's Eſtate, and ſince a Certificate of his having con- 
formed himſelf in every Thing to the Acts, he was now diſcharged as a 
Bankrupt ; and this Portion could not paſs without a new Aſſignment, which 
the Commiſſioners could not make, their Commiſſion being determined; 
and ſo diſmiſſed the Bill. 7 „ 8 
+ a The Aſſignees have an Intereſt in the Bankrupt's Eſtate from the very 
1 Sid. 327, Act of Bankruptcy, ſo as to avoid all meſne Acts done by the Bankrupt 
1 Salk. 111. during that Time, and the iſſuing out the Commiſſion ; ſo that the Pri- 
But it has vity of Contract between the Bankrupt and his Creditors, being from 
prey ents that Time transferred to the Aſſignees, they have the ſame Right as an 
n actual Af Adminiſtrator, who has a Property from the Death of the Inteſtate, 
fignment the and may declare generally ut de bonis ſuis Propriis. | 
Bankrupt | 
has fach a Property for which he may maintain an Action. 1 Salk. 108. If upon a Capias ad Satiifa- 
ciendum the Money is levied, and after the Plaintiff becomes a Bankrupt, and the Money is aſſigned 
before the Return of the Writ, this Aſſignment is void, for being in the Hands of the Sheriff it is 
u in Cuſtodia Legis, and not the Bankrupt's Money before it is paid him. Cro. Car. 166. If the Co- 
nutor after the Extent and before the Liherate, becomes a Bankrupt, and the Goods are after deliver- 
ed upon the Liberate, and a Commiſion is after taken out, &. they cannot be ſold ; for by the Er- 
tent they were in Cuſtodia Legis; and it was not in the Power of the Conuſor by any ſabſequent AR 


to deſtroy the Etfect of the Extent. Cro. Car. 148. 1 Fones 202, 203. If between the AQ of Bank- 
ruptey and before Afhynment the Goods of the Bankrupt are ſeiſed, and in the Officers Hands for 


rhe Debt of the King, it ſeems that theſe Goods cannot be aſſigned ; for the King's Title and that of 


a Subje&'s commencing at the ſame Time, the King ſhall be preferred ; alſo the King cannot come 
in as a Creditor under the Statutes, 1 Salk. 108, 109, | | + 


If a Heri Facias is taken out, and indorſed according to the Statute, 
33 and delivered to the Sheriff, and after, the ſame Day, the Defendant 
For thisvide becomes a Bankrupt, and the, Sheriff levies 400 J. of the Goods of the 


I Keb. 9zo, Defendant, and pays it to the Plaintiff; yet the Commiſfioners may 
935. _ aſſign theſe Goods notwithſtanding, E?c. for by the Delivery of the Writ 


C. Eltz 174. to the Sheriff, the Goods are bound in no other Manner than before the 
1 Lev. 95, Statute they were bound from the Tefe of the Writ ; and by the Delivery 


* of the Writ the Execution is not ſerved or executed. 
Co, 143. | | ct 
13 Co. 21. 1 Vent. 193. 1 Nd. 93. 3 Keb. 1. 14, 68. 


3 Though the Bankrupt's Eſtate is transferred to the Aſſignees, yet muſt 
nk 397: they purſue the ſame Remedies for the Recovery of it as the Bankrupt 


Were Wa himſelf; therefore if a Debt upon a ſimple Contract due to the Bankrupt 


ger of Law is aſſigned, an Action of Debt will not lie againſt the Executor of the 


* 2 Debtor, but the Aſſignee muſt bring his Action on the Caſe. 


rupt, it lies againſt the Aſſignee, Cro. Fac. 105. | 


len 28,59. J The Plaintiff declares upon an Aſſimpfit for 43 7. 1 s. and ſers forth at 


De SC Aſſignment of the Debts of the Bankrupt, mentionat' in quadam Schedule 

cited, —Contenen Prædict' ſumman 43 1. 15. and the Jury find he was indebted 
only in 41 J. 15s. which he promiſed, Sc. and that the — 
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Houſe, by ſuffering himſelf to be arreſted, Cc. and that in pleading 


M — — r 


5 zankrupt. Es 


m7 —_— = 
— 


aſſigned Debita Pred in quadam Schedula continen Prod? ſammam 43 J. 1s. 
and if this is the ſame Promiſe, concludes for the Plaintiff; and becauſe 
the Iſſue and Verdict were concluded to the Promiſe, and the Aſſign- 
ment not in Queſtion, and the Statute giving the like Remedy to the 
Aſſignee as the Bankrupt had, it was adjudged for the Plaintiff. 

if there be a joint Bond to .4. and B. and A. becomes a Bankrupt, E%. 1 Lev. 13. 
the Aſſignee cannot bring an Action alone; but if aſſigned to B. he alone Raym 6, 3. 
may bring an Action, being intitled to one Moiety in his own Right, 1 Keb. 167- 
and to the other for the Benefit of Creditors, by Virtue of the Aſſign- 
ment. : | 3 | 
In Aſſimpſit the Plaintiff declared as Afﬀignte under a Commiſſion of Ca, th. 29. 
Bankruptcy awarded againſt 7. S. who became a Bankrupt, Sc. and that Pepys and 
the Defendant was indebted to the ſaid 7. S. Gc. and on Demurrer to 2 1 28 
the Declaration it was objected, that it was uncertain, it not being ſhewn That the 


| OE Thar the Al- 
how F. S. became a Bankrupt, v/z. either by keeping cloſe within his ſignee mutt 


, 
_— 3 a 4 
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Simony, the particular Act muſt be ſet forth; but it was held well enough wle 0 de 


$ | 3 9 made to eie 
in this Caſe, for the Statutes mention the Word Baukrupt, but in the Bankrupt, 
Statute againſt Simony no Mention is made of the Word; beſides, in it 6 A. 


this Caſe the Plaintiff is a Stranger to the Bankrupt, and it cannot be pre- 131. 


ſumed that it lies in his Knowledge in what Manner he betame a Bank- 
rupt. | CE ge 5 


By the 5 Geo. 2. it is enacted, © That no Suit in Equit ſhall be com- 


e menced by any Aſſignee or Aſſignees, without the Conſent of the ma- 


c jor Part in Value of the Creditors of ſuch Bankrupt, who ſhall be pre- 


“ ſent at a Meeting of the Creditors, purſuant to Notice to be given in 


* the London Gazette for that Purpoſe. 


* 


_Y . —_ Aa and 


(G) Df ſetting off, ſubmitting to Arbitra- 
tion, and compounding Debts due to the 


Bankrupt, 


Pu the 5 Geo. 2. it is enacted, « That where it ſhall appear to the tor this, be- 


« Commiſſioners, or the major Part of them, that there hath been fore the Sta- 
& mutual Credit given by the Bankrupt, and any other Perſ6n, or mu- tutes 5 41a. 
ce tual Debts between the Bankrupt and any other Perſon, the ſaid 8 


. Te 4 | which haye 
“ Commiſſoners, or the major Part of them, or the Aſſignees of ſuch che 8 


„ Bankrupt's Eſtate, ſhall ſtate the Account between them, and one Clauſe, Sw 


„ Debt may be ſet againſt another; and what ſhall appear to be due on 2 Bt. 26. 


* either Side on the Ballance of ſuch Account, and on ſetting ſuch Keio wh 
* Debts againſt another, and no more, ſhall be claimed or paid on either 8, 9. © 


8, 9. 
„ Side reſpectively. 5 


By the ſaid Statute, Whereas Aſſignees are and may ſometimes be 
© prevented from making ſuch ſpeedy Dividends of the Eſtate and Ef. 
fects of Bankrupts, as by this Act is intended, by reaſon of Debts due, 
or pretended and claimed to be due from fuch Bankrupts, upon long 
** and intricate Accounts or Demands, which are diſputed or not admit- 


: ted by the Commiſfioners and Creditors to be juſt and fair Debts, and 


a ſuch Claimants are thereby obliged to aſcertain ſuch their Demands by 
: Actions or Suits in Law or Equity; which are oftentimes many Years 
pi depending, and many other Differences and Difficulties do ariſe under 
*- Commiſſions of Bankrupts, which might be determined by Arbitra- 
tion, if Aſſignees had Power to ſubmit the ſame: Be it therefore en- 


_* atted, That it ſhall and may be lawful to and for the Aſſignee or Ai- 


e ſigners. 


lay the Pro- 
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ſignees of any Bankrupt's Eſtate and Effects, by and with the Conſent 
of the major Part in Value of the Bankrupt's Creditors, who ſhall have 
duly proved their Debts under ſuch Commiſſion, and who ſhall be pre- 
ſent at any Meeting of the ſaid Creditors, puriuant to Notice for that 
Furpoſe to be given in the London Gazette, to ſubmit any Difference 
or Diſpute between ſuch Aſſignee or Aſſignees, and any Perſon or 
Per ſons whatſoever, for or on Account, or by Reaſon or Means of 
any Matter, Cauſe or 'Thing whatſoever relating to ſuch Bankrupt or 
Bankrupts, his, her or their Eſtate or Effects, to the final End and 
Determination of Arbitrators, to be choſen by the ſaid Aſſignee or 


\ Aſſignees, and the major Part in Value of ſuch Creditors, and the 


Party or Parties with whom they ſhall have ſuch Difference, and to 
perform the Award of ſuch Arbitrators, or otherwiſe to compound 
and agree the Matters in Difference and Diſpute between them, in 
ſuch Manner as the ſaid Aſſignee or Aſſignees, with ſuch Conſent as 
aforeſaid, ſhall think fit and can agree; and the ſame ſhall be binding 


to all the Creditors of the ſaid Bankrupt or Bankrupts, and the Af. 


ſignees are hereby indemnified for what they ſhall fairly do according 
to the Direation atoretald;; 5 
And by the ſaid Statute it is further enacted, © That any Aſſignee or 
Aſſignees made or choſen: as aforeſaid, ſhall be, and is and are hereby 
impowered, by and with the Conſent of the major Part of the Bank- 
rupt's Creditors in Value, who ſhall be preſent at a Meeting to be had 
for that Purpoſe, of which publick Notice ſhall be given in the London 
Gazette, to make Compoſition with any Perſon or Perſons, Debtors 
or Accountants to ſuch Bankrupts, where the ſame ſhall appear neceſ. 
ſary and reaſonable, and to take ſuch reaſonable Part, as can upon 
Compoſition be gotten in full Diſcharge of ſuch Debts and Accounts, 


—— » 


If the Com- 
milioners { 
make a frau- 
dulent Di- 
{tribution, it 
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(i) Of the Diſtribution to be made of the 


 Bankrupt's Eſtate, 


Y the 13 Eliz. cap. J.“ The Commiſſioners are to ſell or otherwiſe 
order the Bankrupt's Lands, Sc. for the Satisfaction and Pay- 

ment of the Creditors, to every Creditor a Portion Rate-like, accord- 

ing to the Quantity of his Debr. | | 


may be ſer aſide in Chancery. 2 Vern. 158, 162. For the Caſes which have been on this Statute, vide 
2 Co. 26. 8 Co. 98. ö. 1 Jones 203. 2 Sid. 177. Godb. 195. How Diſtribution is to be under a joint 
Commiſion taken out againſt Partners, vide 1 Chan. Ca. 139. 2 Vern. 293, 706. 


By the 5 Geo. 2. it is enacted, „ That before the Creditors ſhall pro- 
ceed to the Choice of an Aſſignee or Aſſignees of any Bankrupt's 
Eſtate, the major Part in Value of the ſaid Bankrupt's Creditors then 
preſent, , ſhall, if they think fit, direct in what Manner, how, and 
with whom, and where the Monies ariſing by, and to be received 


from Time to Time out of the Bankrupt's Eſtate, ſhall be paid in and 


remain until the ſame ſhall be divided amongſt all the Creditors, as by 
this Act is directed ; to which Rule and Direction every ſuch Aſſignee 
and Aſſignees afterwards to be choſen, ſhall conform as often as 100 . 
ſhall. be got in and received from ſuch Bankrupt's Eſtate ; and ſhall be 
and are hereby indemnified for what they ſhall do in Purſuance of ſuch 
Direction of the ſaid Creditors. | 25 
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c examined upon Oath, or being of the People called Quakers, upon 
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cc Perſons choſen, or who ſhall be choſen Aſſignee or Aﬀignees of the 
« [ſtare and Effects of ſuch Bankrupt, ſhall at ſome Time after the Ex- 
ce piration of four Months, and within twelve Months from the Time of 
« jſſuing of ſuch Commiſſion, cauſe at leaſt rwenty-one Days publick 
« Notice to be given in the London Gazette, of the Time and Place the 
« Commiſſioners and Aſſignees intend to meet, to make a Dividend or 
« Diſtribution of ſuch Bankrupt's Eſtate and Effects, at which Time, the 
e Creditors who have not before proved their Debts, ſhall then be at Li- 
« berty to prove the ſame ; which Meeting for the City of London, and 
« all Flaces within the Bills of Mortality, ſhall be at the Gn7ld-Hall. of 
« the (aid City, and upon every ſuch Meeting the Aſſignee or Aftiences 
c ſhall produce to the faid Commiſſioners and Creditors then preſent, 
« fair and juſt Accounts of all his and their Receipts and Payments 
« touching the ſaid Bankrupt's Eſtate and Effects, and of what ſhall re- 


« main out-ſtanding, and rhe Particulars thereof; and ſhall, if the Cre- 


« ditors then preſent, or the major Part of them, require the ſame, be 


& ſolemn Affirmation before the ſaid Commiſſioners, or the major Part of. 
« them, touching the Truth of ſuch Accounts; and in ſuch Accounts the 
« ſaid Aﬀignee or Aſſignees ſhall be allowed, and retain all ſuch Sum 
« and Sums of Money as they ſhall have paid and expended in ſuing out 
ce and proſecuting of ſuch Commiſſion, and all other juſt Allowances on 
& Account of, and by Reaſon or Means of their being Aſſignce or A\- 
<« ſignees; and the ſaid Commiſſioners or the major Part of them, ſhall 


order ſuch Part of the neat Produce of the ſaid Bankrupt's Eſtate, as 
cc by ſuch Accounts or otherwiſe ſhall appear to be in the Hands of the 
« ſaid Aſſignees, as they or the major Part of them ſhall think fit, to 


c be forthwith divided amongſt ſuch of the Bankrupt's Creditors who 
& have duly proved their Debts under ſuch Commiſſion, in Proportion 
« to their ſeveral and reſpective Debts; and the Commiſſioners, or the 


© major Part of them, ſhall make ſuch their Order for a Dividend, in 


« Writing under their Hands, and ſhall order one Part of ſuch Order to 
c be filed amongſt the Proceedings under the ſaid Commiſſion, and ſhall 
« deliver unto each of the Aſſignee or Affignees under ſuch Commiſſion, 
« a Duplicate of ſuch their Order, likewiſe under the Hands of the ſaid 
« Commiſſioners; which Order of Diſtribution ſhall contain an Account 
« of the Time and Place of making ſuch Order, and the Sum Total or 
« $14;;tum of all the Debts proved under the ſaid Commiſſion, and the 
« Sum Jotal of the Money remaining in the Hands of the Aſſignee, to 
« be divided, and how much in particular in the Pound, is then ordered 
ce to be paid to every Creditor under the ſaid Commiſſion; and the {aid 
“ Aſſignee or Aſſignees in Purſuance of ſuch Order, and without any 
“ Deed or Deeds of Diſtribution to be made for that Purpoſe, ſhall forth- 
« with make ſuch Dividend and Diſtribution accordingly, and ſhall take 


“ Receipts in a Book to be kept for that Purpoſe, from each Creditor, 


* for the Part or Share of ſuch Dividend or Diſtribution which he or 
they ſhall make and pay to each Creditor reſpectively; and ſuch Or- 


„der and Receipt ſhall be a full and effe-tual Diſcharge to ſuch Aſſignee, 


* for ſo much as he ſhall fairly pay purſuant to ſuch Order. 
Aud by the faid Statute it is further enacted, “ That within eighteen 
* Months next after the Iſſuing of any Commiſion, the Aſſignee or Aſ- 
* fignees ſhall make a ſecond Dividend of the Bankrupt's Eſtate and 
„Effects, in Caſe the ſame was not wholly divided upon the firſt Divi- 
> dend, and ſhall cauſe a Notice to be inferred in the London Gazette, of 
5 the Time and Place the Commiſhoners intend to meet to make a ſc- 
f cond Dividend and Diſtribution of ſuch Bankrupt's Eſtate or Effects; 
1 and for the Creditors who ſhall not before have proved their Debts, 
to come and prove the ſame; and at ſuch Meeting every ſuch Aſfignee 
| | b LS, | e Or 


And by the aid Statute it is further enacted, “ That every Pcrſon or 
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or Aſſignees, ſhall produce, upon Oath or Affirmation, Cc. his, her 
or their Account or Accounts of the Bankrupt's Eſtate and Effecs. 
and what upon the Ballance thereof ſhall appear to be in his, her 5 
their Hands; and ſhall by the like Order of the Commiſſioners, or 
the major Part of them, be forthwith divided among ſuch of the 
Bankrupt's Creditors who ſhall have made due Proof of their Debts, 
in Proportion to their ſeveral and reſpective Debts, which ſecond Di- 
vidend ſhall be final, unleſs any Suit at Law or in Equity ſhall be 
depending, or any Part of the Eſtate ſtanding out that cannot haye 
been diſpoſed of, or that the major Part of the Creditors ſhall not 
have agreed to be fold and diſpoſed of in Manner aforeſaid, or unleſs 


' ſome other future Eſtate or Effects of the ſaid Bankrupt ſhall after. 


wards come to or veſt in the Aſſignee or Aſſignees, in which Caſe the 


Aſſignee or Aſſignees ſhall, as ſoon as may be, convert fuch future or 


other Eſtate and Effects into Money, in Manner aforeſaid ; and ſhall 
within two Months next after the ſame ſhall be converted into Mone 
by the like Order of the Commiſſioners, or the major Part of them, 
divide the ſame amongſt ſuch Bankrupt's Creditors who ſhall haye 
made due Proof of their Debts under ſuch Commiſſion. 


* 


(1) How the Bankrupt is to demean Himſelf; 
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and herein of the Crime in not appearing 
no2 diſcovering his Eſtate, and the Pu vilege 
he is to enjoy during his Attendance, 


Dr the 5 Geo. 2. it is enacted, That if any Perſon or Perſons, who 


ſince the Fourteenth Day of May, 1729. hath or have become 
Bankrupt, or who ſhall at any Time hereafter, during the Continu- 
ance of this Act, become Bankrupt, within the Intent and Meaning 


of the ſeveral Statutes made, and now in Force concerning Bankrupts, 
or any of them, and againſt whom a Commiſſion of Bankrupt, under 
the Great Seal of Great Britain, hath ſince the ſaid Fourteenth Day 
of May, 1729. been awarded and iſſued out, whereupon the Perion 


or Perſons againſt whom ſuch Commiſſion hath ifſued, or ſhall iſſue, 


hath or have been, or ſhall be declared Bankrupt or Bankrupts, ſhall 


not within Forty-two Days after Notice thereof in Writing, to be 


left at the uſual Place of Abode of ſuch Perſon or Perſons, or Per- 
tonal Notice in Caſe ſuch Perſon or Perſons be then in Friſon, and 


Notice given in the London Gazette, that fuch Commiſſion or Com- 


miſſions is, are or have been iſſued, and of the Time and Place of 


a Meeting of the Commiſſioners therein named, or the major Fart of 


them, ſurrender him, her or themſelves to the ſaid Commiſhoners 


named in the faid Commiſſion, or the major Part of them, and ſign 
or ſubſcribe ſuch Surrender, and ſubmit to be examined from Time 
to Time upon Oath, or (being of the People called Quakers) upon 


the ſolemn Affirmation by Law appointed for ſuch People, by and 
before ſuch Commiſſioners, or the major Part of them by ſuch Com- 
miſſion authoriſed, and in all Things conform to the ſeveral Statutes 
already made, and now in Force concerning Bankrupts; and alſo upon 


ſuch his, her or their Examination, fully and truly diſcloſe and dif- 


cover all his, her or their Effects and Eſtate Real and Perſonal; and 


how and in what Manner, to whom and upon what Conſideration, 
and at what Time or Times he, ſhe or they have or hath diſpoſed 0), 
I | | “e aſtigned 
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&« aſſigned or transferred any of his, her or their Goods, Wares, Mer- 
„ chandiſes, Monies or other Eſtate and Effects (and all Books, Papers 
« and Writings relating thereto) of which he, ihe or they was or were 
ee poſſeſſed, or in or to which he, ſhe or they was or were any ways in-- 
ce tereſted or intitled, or which any Perſon or Perſons had or hath, or 
&« have had in Truſt for him, her or them, or for his, her or their Uſe, 
« at any Time before or after the Iſſuing of the ſaid Commiſſion, or 
« whereby ſuch Perſon or Perlons, or his or their Family or Families 
« hath or have, or may have or expect any Profit, Poſſibility of Pro- 
« fir, Benefit or Advantage whatſoever, except only ſuch Part of lis, 
c her or their Eſtate and Effects as ſhall have been really and bra fir 

« before ſold or diſpoſed of in the Way of his, her or their Trade and 
«& Dealings, and accept ſuch Sums of Money as ſhall have been laid 
out in the ordinary Expence of his, her or their Family or Families ; 
and alſo upon ſuch Examination deliver up unto the {aid Commillions 
by the ſaid Commiſhon authoriſed, or the major Part of them, al! 
% {ſuch Part of his, her or their the ſaid Bankrupt's Goods, Wares, Mer-. 
& chandiſes, Money, Eſtate and Iiffects ; and all Books, Papers and 
« Writings relating thereunto, as at the Time of ſuch Examination, 
„ ſhall be in his, her or their Poſſeſſion, Cuſtody or Power, (his, her 
or their neceflary wearing Apparel of the Wife and Children of fuch 
„ Bankrupt only excepted) then he, ſhe or they the ſaid Bankrupt or 
© Bankrupts, in Cale of any Default and wilful Omiſſion in not ſur- 
„ rendring and ſubmitting to be examined, as aforeſaid ; or in Caſe he, 
& ſhe or they ſhall remove, conceal or imbezil any Part of his, her or 
„their Eſtate Real or Perſonal, to the Value of Twenty Pounds; or 
any Books of Account, Papers or Writings relating thereto, with an 
© Intent to defraud his, her or their Creditors, (and being thereof law- 
fully convicted by Indictment or Information) ſhall be deemed and 
© adjudged to be Guilty of Felony, and ſhall ſuffer as Felons, without 
Benefit of Clergy, or the Benefit of any Statute made in Relation to 
“ Felons; and in ſuch Caſes ſuch Felon's Goods and Eftate ſhall go and 
be divided among the Creditors ſecking Relief under ſuch Commiſſion, 
& any Law, Uſage, Oc. | | oC = 
L Provided that the ſaid Commiſſioners authorifed ſhall appoint with- 
in the ſaid Forty-two Days, (ſo appointed, as aforeſaid) for the 
© -Bankrupt to ſurrender and conform, not leſs than three ſeveral Meet- 

„ ings, for the Purpoſes aforeſaid, the laſt of which ſhall be on the 
* Forty-ſecond Day hereby limited for ſuch Bankrupt's Appearance. 

& Provided alſo, That it ſhall and may be lawful to and for the Lord 
Chancellor or Lord Keeper, or Commiſſioners for the Cuſtody of the 
„Great Seal, to enlarge the Time for ſuch Perſon or Perſons ſurren— 
* dring him, her or themſelves, and diſcloſing and diſcovering his, her 
or their Eſtate and Effects, as aforeſaid, as the ſaid Lord Chancellor, 
Oe. ſhall think fit, not exceeding Fifty Days, to be computed from 
the End of the ſaid Forty-two Days, ſo as ſuch Order for cnlarging 
* the Time be made by the ſaid Lord Chancellor, Cc. Six Days ar 
leaſt before the Time on which ſuch Perſon or Perſons was or were fo 
* to ſurrender him, her or themſelves, and make ſuch Diſcovery, as 
& aforeſaid. | x 85 

It is alſo enacted by the ſaid Statute, “ That every ſuch Bankrupt 
* or Bankrupts, as aforcſaid, after any Aſſignee or Aſſignees of his, her 
* or their Eſtate and Effects, ſhall be choſen and appointed, as by this 
- Act directed, ſhall be and is, and are hereby required forthwith to 
x deliver up upon Oath, before one oz the Maſters of the High Court 
5 of Chancery, or before any Juſtice of the Peace within his reſpective 
- Juriſdiction, all his, her or their Books of Accounts, Papers and Wri- 
= tings not ſeiſed by the Meſſenger of the ſaid Commiſſion, er 

before delivered up to the Commiſſioners, or the major Part of them, 
and 
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and then in his, her or their Cuitody or Power, and diſgover ſuch 
as are in the Cuſtody or Power of any other Perion or Perſons that 
any Ways relate to or concern his, her or their Eſtate or Effects ; 
and all and every ſuch Bankrupt or Bankrupts, not in Priſon or Cy. 
ſtody, ſhall at all Times after fuch Surrender, as aforeſaid, be at Li- 
berty, and is and are hereby required to attend ſuch Aſſignee or A{. 
ſignees, upon every reaſonable Notice in Writing for that Purpoſe 
given by ſuch Aſſignee or Aſſignees, unto fuch Bankrupt or Bankrupts, 
or left for him, her or them, at his, her or their Houſe or Place of 
Abode, in order to aſſiſt, and ſhall aſſiſt ſuch Aſſignee or Aſſignees in 
making out the Accounts of the ſaid Bankrupt's Eſtate and Effetts. 


lt is further enacted, That all and every Bankrupt or Bankrupts 


having ſurrendred, as aforeſaid, ſhall at all ſeaſonable Times before 
the Expiration of the ſaid Forty-two Days, or ſuch further Time as 
ſhall be allow'd to ſuch Bankrupts to finiſh his, her or their Examination, 
be at Liberty to inſpect his, her or their Books, Papers and Writings 
in the Preſence of ſuch Aſſignee or Aſſignees, or {ome Perſon to be 
appointed by ſuch Aſſignee or Aſſignees for that Purpoſe, and to take 
and bring with him her or them, for his, her or their Aſfiſtance, ſuch 
Perſons as he, ſhe or they ſhall think fit, not exceeding two Perſons at 
any one 'Time, and to make out ſuch Extracts and Copies from thence, 
as he, ſhe or they ſhall think fit, the better to enable him, her and 
them to make a full and true Diſcovery and Diſcloſure of his, her or 
their Eſtate and Effects; and in order thereto the ſaid Bankrupt or 
Bankrupts ſhall be free from all Arreſts, Reſtraint or Impriſonment 
of any of his, her or their Creditors in coming to Surrender, and 
from the actual Surrender of ſuch Bankrupt to the ſaid Commiſſioners, 

for and during the ſaid Forty-two Days, or ſuch further Time as 
ſhall be allowed to ſuch Bankrupt or Bankrupts, for finiſhing his, her 
or their Examinations, as aforeſaid, provided ſuch Bankrupt was not 
in Cuſtody at the Time of ſuch Surrender and Submiſſion to be exa— 
mined ; and in Caſe ſuch Bankrupt ſhall be arreſted for Debt, or on 
any Eſcape Warrant, coming to ſurrender him or herſelf to the ſaid 
Commiſſioners, or after his or her Surrender ſhall be ſo arreſted within 
the 'Time before mentioned, that then on producing ſuch Summons or 
Notice, under the Hands of the ſaid Commiſſioners, Aſſignee or Al- 
ſignees, to the Officer who ſhall arreſt him, her or them, and making 
it appear to ſuch Officer that ſuch Notice or Summons is ſigned by the 
ſaid Commiſſioners, or the major Part of them, or ſuch Aſſignee or 
Aſfignees, and giving ſuch Officer a Copy thereof, ſhall be immediate- 
ly diſcharged ; and in Caſe any Officer ſhall detain ſuch Bankrupt or 
Bankrupts (after he, ſhe or they ſhall have ſhewn ſuch Notice or Sum- 
mons to him, and made it appear that it was ſigned, as aforeſaid) in 
his Cuſtody, ſuch Officer ſhall forfeit and pay to ſuch Bankrupr, for 
his own Uſe, the Sum of 57. for every Day ſuch Officer ſhall detain 
ſuch Bankrupt, to be recovered by Action of Debt, in any of his 
Majeſty's Courts of Record at Heftminfer, in the Name or Names of 


ſuch Bankrupt or Bankrupts, with full Coſts of Suit. 


& Provided that in Caſe any Bankrupt be in Priſon or in Cuſtody at 
the Time of Iſſuing of the ſaid Commiſſion, as aforeſaid, and is wil- 
ling to ſurrender and ſubmit to be examined, according to the Direc- 
tions of this Act, and can be brought before the ſaid Commiſſioners 
and Creditors for that Purpoſe, the Expence thereof ſhall be paid 
our of the ſaid Bankrupt's Eſtate and Effects; bur in Caſe ſuch Bank- 
rupt is in Execution, or cannot be brought before the Commiſhon- 
ers, that then the acting Commiſſioners ſhall from Time to Time at- 
tend the {aid Bankrupt in Priſon or Cuſtody, and take his or her 
Diſcovery, as in other Caſes; and the Aſſignees of the ſaid Eſtate 
ſhall have Tower, and are hereby required to appoint one or more 
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« Perſons to attend ſuch Bankrupt, being in Priſon of in Cuſtody, as 
« aforeſaid, from I'ime to Time, and to produce to him or her, his or her 


« Books, Papers and Writings, in order to prepare his or her laſt Diſcovery 
« and Examination, according to the Directions before mentioned, a 
« Copy whereof the Aſſignees of the faid Eſtate ſhall apply for, and 
« the ſaid Bankrupt ſhall deliver to them or their Order, ten Days at 
« jeaſt before ſuch Examination. 5. i] | 

&« Alſo by the ſaid Statute it is enacted, That after ſuch Bankrupt or 
% Bankrupts ſhall have obtained his, her or their Certificate, and the 
« ſame ſhall be duly confirmed, every ſuch Bankrupt or Bankrupts, 
ce ſhall and is, and are hereby obliged to give his, her or their Atten- 


e dance upon every reaſonable Notice in Writing, to he given to him, 


© her or them, or to be left at his, her or their uſual Place of Abode, 


« by the Aſſignee or Aſſignees, or their Order, thereby requiring him, 
her or them to, attend the Aſſignee or Aſſignees of ſuch Bankrupt's 


e Eſtate, in order to make up, adjuſt or ſettle any Account or Accounts 


“between ſuch, Bankrupt or Bankrupts, and any Debtor to or Credi- 


| © tor of ſuch Bankrupt's: Eſtate, or to attend any Court or Courts of 
Record, in order to be examined touching the ſame; or for ſuch other 


« Buſineſs which ſuch Aſſignee or Aſſignees ſhall judge neceſſary for get- 


ting in the ſaid Bankrupt's Eſtate and Effects, for the Benefit of his, 


* her or their Creditors, for which ſaid Attendance the Bankrupt ſhall 
*© be allowed and paid the Sum of 25. 64. per diem, by ſuch Aſſignee 
or Aſſignees out of the Bankrupt's Eſtate ; and in Caſe ſuch Bank- 
© rupt or Bankrupts ſhall neglect or refuſe to attend, or on ſuch At- 

tendance ſhall refuſe to aſſiſt in ſuch Diſcovery, without good and 
. ſufficient Cauſe to be ſhewn to the Commiſſioners, or the major Part 
2 allowed as ſufficient, ſuch Aſſignee or Aſſignees making due Proof 


* ſaid, or the major Part of them, the ſaid Commiſſioners, or the major 
cc 


Part of them are hereby impowered and required to iſſue a Warrant 
or Warrants directed to ſuch Perſon or Perſons as they ſhall think pro- 
per for apprehending ſuch Bankrupt or Bankrupts, and him, her or 

cc 

6 8 without Bail or Mainpriſe, until he, ſhe or they ſhall duly 


conform to the Satisfaction of the ſaid Commiſſioners authoriſed as 
cc 


ce 
ee 
cc 


and ſuch Gaoler or Keeper of ſuch Priſon, to which ſuch Bankrupt 
cc 


or Bankrupts ſhall be committed, is hereby required to keep ſuch Per- 
ſon in cloſe Cuſtody, within the Walls of the ſaid Priſon, until he, 
* ſhe or they be duly diſcharged, Ec. 


2 tA. te... POTTY 'Y BY 2 0 Lv 1 2 


ä 


thereof upon Oath before the ſaid Commiſſioners authoriſed as afore- 


of them, for ſuch his, her or their Neglect or Refuſal, to be by them 


them to commit to the County Gaol, there to remain in cloſe Cu- 


aforeſaid ; and be by the ſaid Commiſſioners, or the Special Order of 
the Lord Chancellor, or otherwiſe by due Courſe of Law diſcharged ; 


(K) Of the Overplus of the Bankrupt's E- 


ſtate, and the Allowances to be made him; 
and herein of his Diſcharge and Certificate, 


7 13 Eliz. cap. Upon Requeſt by the Bankrupt, the CommiM- 
* oners ſhall declare how they have beſtowed his Lands, Ec. and 


pay the Overplus to the Bankrupt, Sc. EY 
oc 2 the 5 Geo. 2. it is enacted, . That all and every Perſon and Per- fed. 


e bons become or to become Bankrupts, who ſhall by the Time limited 
- in this AQ, ſurrender him, her or themſelves to the acting Commil- 


2 22 L ſioners 


1 Fac. 1. c. 13. 
A Clauſe to 
the ſame Et- 
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« ſioners named and authoriſed in or by any Commiſſion of 'Bankryy; 
Ut &« awarded or to be awarded againſt him, her or them, and in all Thing. 
1 | cc conform, as in and by this Act is directed, ſhall be allowed the an 
& 5 J. per Cent. out of the neat Produce of all the Eſtate that ſhall be 
cc recovered in and received, which ſhall be paid unto him, her or them 
66 by the Aſſignee or Aſſignees of the ſaid Commiſſioners, in Caſe the 
, | | & neat Produce of the ſaid Eſtate, after ſuch Allowance made, ſhall be 
| 6 | cc ſufficient to pay the Creditors of the ſaid Bankrupt, who have proved 


111 


. ————————— 
— — 
4 3 * —— 
5 * 8 
— 2 


cc their Debts under the ſaid Commiſſion, the Sum of 105. in the Pound. 
15 &« and ſo as the ſaid 5 J. per Cent. ſhall not amount in the whole to above 
ot cc the Sum of 200 l. and in Cafe the near Produce of the ſaid Eſtate 
41 5 c ſhall over and above the Allowance hereafter mentioned, be ſufficient 


& to pay the faid Creditors the Sum of 125. 64. in the Pound, for 
ce their reſpective Debts, that then all and every Perſon or Perſons, ſo 
& conforming, ſhall be allowed the Sum of 7. 105. per Cert. out of 


ce thereof, ee to the Directions of this Act, ſhall be, and ſhall 
ce be allowed to be ſufficient Evidence of the Trading, Bankruptcy, Com- 
© miſſion and other Proceedings, precedent to the obtaining ſuch Cer- 
tificate, and a Verdict ſhall thereupon paſs for the Defendant, unleſs 
ce the Plaintiff in ſuch Action can prove the ſaid Certificate was obtained 
<« unfairly and by Fraud, or unleſs the Plaintiff in ſuch Action can make 
cc appear any Concealment by ſuch Bankrupt, to the Value of 10. and 
« if a Verdict paſs for the Defendant, or the Plaintiff ſhall become Non- 
“ ſuited, or Judgment be given againſt the Plaintiff, the Defendant ſhal! 
& recover his full Coſts. OE HOT 
Provided that if the neat Proceed of ſuch Bankrupt's Eſtate, ſo to 
ce be diſcovered, recovered and received, together with what ſhall be 
« otherwiſe recovered and received, ſhall not amount to ſo much as will 
„pay all and every the Creditors of ſuch Bankrupt who ſhall have 
proved their Debts under the ſaid Commiſſion, the Sum of 108. in the 
« Pound for their reſpective Debts, after all Charges firſt had and deducted, 
„that then and in ſuch Caſe, ſuch Bankrupt ſhall not be allowed the 
« Sum of 5 per Cent. out of ſuch Eſtate as ſhall be ſo recovered in, but 
«© ſhall be allowed and paid by the Aſſignees ſo much Money as the ſaid 
« Aſſignees and Commiſſioners authoriſed ſhall think fit to allow to ſuch 
„ Bankrupt, not exceeding 37. per Cent. W N 
** Provided that from and after the 24th Day of June, 1732. in Caſe 
* any Commiſſion of Bankruptcy ſhall iſſue againſt any Perſon or Pct- 
_ « ſons, who after the ſaid 24th Day of June, 1932. ſhall have been dil- 
charged by Virtue of this Act, or ſhall have compounded with his, 
“ her or their Creditors, or delivered to them his, her or their flats 
| 4 e | DN 


bt; 1 & ſuch neat Produce, to be paid by the Aſſignee or Aſſignees, ſo as ſuch 3 
1 ; 5 „. 105. per Cent. ſhall not amount in the whole to above the Sum 
"8 = 4 250]. And in Caſe the neat Produce of the Eſtare ſhall; over and 
v0 1 cc above the Allowance hereafter made, be ſufficient to pay the ſaid Cre. 
5 | | c ditors the Sum of 155. in the Pound, for their reſpective Debts, IM 
1 <« that then all and every ſuch Perſon and Perſons ſo conforming, ſhall IM 
1/1 | cc be allowed the Sum of 10/7. per Cent. out of ſuch neat Produce, to j 
1 5 : cc be paid by the Aſſignee or Aſſignees, ſo as ſuch 107. per Cent. ſhall WU. 
1 1 | | „ not amount in the whole to above the Sum of 3001. and every ſuch WM 
1 | : « Bankrupt ſhall be diſcharged from ſuch Debts, by him, her or them, 
r | « due or owing at the Time that he, ſhe or they did become Bankrupt; 
r | « and in Caſe any ſuch Bankrupt ſhall afterwards be arreſted, proſecu - 
WL, 5 | ce ted or impleaded for any Debt due before ſuch Time as he, ſhe or 3 
FLIRT 9 8 ce they became Bankrupt, ſuch Bankrupt ſhall be diſcharged upon Com- 4 
Wt c mon Bail, and ſhall and may plead in general, that the Cauſe of ſuch I 
HI « Action or Suit did accrue before ſuch Time as he, ſhe or they became 
WW: | * Bankrupts, and may give this Act and the Special Matter in Evidence, 
1 tt | c and the Certificate of ſuch Bankrupts conforming, and the Allowance 1 
0, 
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Bankrupt. 


« or Effects, and been releaſed by them, or been diſcharged by any Ac 
« for the Relief of Inſolvent Debtors, after the Time aforeſdid, that 
„ then and in either of theſe. Càſes, the Body and Bodies only of ſuch 
« Perſon and Perſons conforming as aforeſaid, ſhall be free from Arreſt 
and Impriſonment by Virtue of this Act, but the future Eſtate and 
« Pfﬀfects of every ſuch Perſon and Perſons, ſhall” remain liable to his, 
© her, or their Creditors, as before the making of this Act (the Tools 


« of Trade, the neceſſary Houſhold Goods and Furniture, and neceſ- 
« fary wearing Apparel of ſuch Bankrupt and his Wife and Children, 


«© only excepted) unlefs the Eſtate of ſuch Perſon or Perſons againſt 
„ whom ſuch Commiſſion ſhall be awarded, ſhall produce clear, after at! 
« Charges, ſufficient” to pay to every .Creditor-under the ſaid Commit- 
« ſion, 15 5. in the Pound for their reſpective Debts. e IG 
provided, That n Diſcovery upon Oath or ſolemn Affirmation, to 
© be made by any Bankrupt or Bankrupts, of his, her, or their Eſtate 
© and Effects, purſuant*to this Act, ſhall intitle ſuch Bankrupt or Bank— 
„ rupts to the Benefits! allowed by this Act, unleſs the Commiſſioners 
« authorized by ſuch' Commiſſion, or the major Part of them, ſhall in 
* Writing under their Hands and Seals, certify to the Lord Chancellor, 
* thar'ſuch Bankrupt or Bankrupts hath or have made a full Diſcovery 


of his, her, or their "Eſtate and Effects, and in all Things conformed 


„ himſelf, herſelf, or themſelves, according ro the Directions of this 
* At, and that there doth not appear to them any Reaſon to doubt of 
© the Truth of ſuch Diſcovery, or that the ſame is not a full Difcovery 
& of all ſuch Bankrupt's Eſtate and Effects; and unleſs four Parts in 
© five in Number and Value of the Creditors of ſuch Bankrupt or 
Bankrupts who ſhall be Creditors for no leſs than 20 J. reſpectively, 
and who ſhall have duly proved their Debts under ſuch Commiſſion, 
or ſome other Perſon by them reſpectively duly authorized thereunto, 


© ſhall ſign ſuch Certificate, and teſtify their Conſent to ſuch Allowance 


and Certificate, and to the ſaid Bankrupt's Diſcharge, in Purſuance 
„ of this Act, to be alſo certified by ſuch Commiſſioners; but the ſaid 


© Commiſfioners ſhall not certify the ſame till they ſhall have Proof by 


% Affidavit or Affirmation in Writing of ſuch Creditors, or of the Per— 
fon by them reſpectively authorized for that Purpoſe, figning-the {aid 


Certificate; and of the Power and Authority by which any Perfon 
„ ſhall be authorized by any Creditor to ſign ſuch Certificate for any 


& Creditor; which Affidavit or Affirmation, together with ſuch Warrant 
or Authority to ſign, ſhall be laid before the Lord Chancellor, in or- 
der for the Allowing and Confirming the ſame ; and unleſs ſuch Bank- 
« rupt make Oath that ſuch Certificate and Conſent of the Creditors 
thereunto, were fairly obtained, and without Fraud; and unleſs fuch 


„Certificate ſhall after ſuch Oath or Affirmation of the Bankrupt be 
allowed and confirmed by the Lord Chancellor, Lord Keeper, or Com- 


© miſſioners for the Cuſtody of the Great Seal of Great Britain, for the 


© Time being, or by ſuch two of the Juſtices of the Courts of King's 
* Bench, Common Pleas, or Barons of the Court of Exchequer at 


* Ieftminſter; to whom the Conſideration of ſuch Certificate ſhall be 
referred by the Lord Chancellor; and any of the Creditors of 
e Bankrupt are to be allowed to be heard, if they ſhall think fit 
** the reſpective Perſons aforeſaid, againſt the making ſuch Ce 
* and againſt the Confirmation thereof; nor ſhall any Commi 
* {uch Certificate till after four Parts in five in Number and 
* the {aid Creditors ſhall have ſigned the ſame. 

By the ſaid Statute it is enacted, « That every Bond, Bill, Note, 


* Contract, Agreement or other Security whatfoever, to be made and 


7— 
7 given by any Bankrupt, or by any other Perſon, unto, or to the Uſe 
of, or in Truſt for any Creditor or Creditors, or for the Security ot 
(e ht P \ = LEED £39 ! 
the Payment of any Debt or Sum of Money due from ſuch Bankrupt 
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at the Time of his becoming Bankrupt, or any Part thereof, between 
the Time of his becoming Bankrupt and ſuch Bankrupt's Diſcharge, 
as a Conſideration, or to the Intent to perſuade him, her, or them, to 
conſent to, or ſigh any ſuch Allowance or Certificate, ſhall be wholly 
& void and of no Effect, and the Monies thereby ſecured or agreed to be 
paid, ſhall not be recovered or recoverable; and the Party ſued on 
ſuch Bond, Bill, Note, Contract or Agreement, ſhall and may plead 
the general Iſſue, and give this Act and the Special Matter in Eyi. 
dencdeeeeQ. ET ar = 1953-16 ce 3 ps 
ce Provided, That nothing in this Act ſhall be, conſtrued to extend, or 
give or grant any Privilege, Benefit or Advantage. to any Bankrupt 
whatſoever, againſt whom a Commiſſion of Bankrupt under the Great 
Seal, ſince the 14th. Day of May 1729: hath iſſued, or hereafter ſhall 
iſſue, who hath or ſhall, for, or upon Marriage of any of his or her 
Children, have given, advanced or paid, above the Value of 1000 
unleſs he or ſhe ſhall prove, or by his or her Books fairly kept, or 
otherwiſe upon his or her Oath, or being of the People called Quaker, 
upon ſolemn Affirmation, before the major Part of the Commiſſioners 
in ſuch Commiſſion named and authorized, that he or ſhe had at the 
Time thereof, over and above the Value ſo given, advanced or paid, 
remaining in Goods, Wares, Debts, ready Money, or other Eſtat: 
Real or Perſonal, ſufficient to pay and ſatisfy unto each and eve 
Perſon to whom he or ſhe was any ways indebted, their full and in- 
tire Debts; or who hath or ſhall have loſt in any one Day, the Sun 
or Value of 5 J. or in the Whole, the Sum or Value of 100 J. within 
the Space of twelve Months next preceding his, her, or their becoming 
Bankrupt, in playing at, or with Cards, Dice, Tables, Tennis, Bowl, 
Billiards, Shovelboard, or in or by Cock-fighting, Horſe-R aces, Doy- 
matches or Foot- races, or other Paſtimes, Game or Games whatſo- 
ever, or in or by bearing a Share or Part in the Stakes, Wagers or 
& Adventures, or in or by Betting on the Sides or Hands of ſuch asd 
or ſhall play, act, ride or run as aforeſaid, or that within one Yer 


| © before he or ſhe became Bankrupt, ſhall have loſt the Sum of 1000 


& by one or more Contracts for the Purchaſe, Sale, Refuſal or De- 
livery of any Stock of any Company or Corporation whatſoever, ot 
any Parts or Shares of any Government or Publick Funds or Securi- 
ties, where every ſuch Contract was not to be performed within one 
Week from the Time of the making ſuch Contract, or where the Stock 


e or other Thing ſo bought or ſold was not actually transferred or de- 
& lijvered in Purſuance of ſuch Contract. 1 


It is further enacted, That if any Bankrupt, who ſhall have obrin- 
© ed his or her Certificate from the acting Commiſſioners, and ſuch 
« Certificate ſhall have been allowed and confirmed as by this Act is di- 


& rected, ſhall be taken in Execution, or detained in Priſon, on Account 
© of any Debts due or. owing before he or ſhe became Bankrupt, by 


« reaſon that Judgment was obtained before ſuch Certificate was allow- 
© ed and confirmed, it ſhall and may be lawful for any one or more 0 


the Judges of the Court wherein Judgment has been ſo obtained a- 


gainſt ſuch Bankrupt, on ſuch Bankrupt's producing his or her Cer- 
kgificate allowed and confirmed, to order any Sheriff or Sheriffs, Baili 

fficer, Gaoler or Keeper of any Priſon, who hath or ſhall have 
ch Bankrupt in his Cuſtody, by Virtue of any ſuch Execution, 
ſcharge ſuch Bankrupt out of Cuſtody on ſuch Execution, with- 


& out Payment of any Fee or Reward; and ſuch Sheriff or Sheriffs, 


Bailiff or Officer, Gaoler or Keeper, is and are hereby required to 
Diſcharge ſuch Bankrupt out of Cuſtody accordingly, and is and are 
1 hereby indemnified from any Action for an Eſcape for his or their ſo 
** doing. EN Te 
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Bargain and Sale. 


of conveying Lands is created and eſtabliſhed by the 27 II. 8. 
cap. 10. which executes all Uſes raiſed; and as this has intro- 
duced a more ſecret Way of Conveyancing than was known to the Po- 
licy of the Common Law, therefore the Inrollment of the Deed of Bar- 
gain and Sale was made neceflary by the 16th Chapter of the Statute ; but 


273. 


Argain and Sale is a Contract in Conſideration of Money, paſſing c. Li 
an Eſtate in Lands by Deed indented and inrolled : This Manner 2. 12 


elav. 


P 
17% 


I Co. 87. a 


the Learning of this Head depending on Statutes, it is firſt proper to 


recite that. 
By the 27 H. 8. cap. 10.“ Where any Perſon or Perſons ſtands or is 
« ſeiſed, of or in any Honours, Cc. Lands, Tenements, Rents, Services, 
c c. to the Uſe, Confidence or Truſt of any other Perſon or Perſons, 
«© or Body Politick, by reaſon of any Bargain, Sale, Feoffment, Es. 


« {ſuch Perſon or Perſons, E9c. that have any ſuch Uſe, ſhall be deemed 


c and adjudged in lawful Seiſin, Eſtate and Poſſeſſion thereof, to all In- 
ce tents and Purpoſes, of, or in ſuch like Eſtates as they have in the Uſe, 
& Ec. and the Eſtate, Right and Poſſeſſion of him and them ſo ſeiſed 
ce to any Uſe, Sc. ſhall be deemed and adjudged in him or them which 
&« have the Uſe, Ec. after ſuch Quality, Manner, Sc. as they had be- 
c fore in or to the Uſe, G o c. | 5 

Buy the 27 H. 8. cap. 16. No Manors, Lands, Tenements or other 
« Hereditaments ſhall paſs from one to another, whereby any Eſtate of 
% Inheritance of Freehold ſhall be made or take Effect, or any Uſe 
© thereof to be made, by reaſon only of any Bargain and Sale, except 


* 


* 


« minſter, or elſe within the County or Counties where the Lands, Oc. 


« {o bargained and ſold lie, before the Cuſtos Rotulorum, and two Juſtices 
of Peace, and the Clerk of the Peace of, Ec. or two of them, where- 


© of the Clerk of the Peace to be one; the ſame Inrollment to be made 


„ within fix Months after the Date of the ſame Writing indented. 
Provided this Act extends not to any Lands, Ec. lying within any 
„City, Borough, Oc. wherein the Mayors, Oc. or other Officers have 
e uſed to inroll any Evidences, Deeds or other Writings within their 
« Precinct or Limits. 


» » 


By the 5 Eliz. cap. 26. Bargains and Sales of Lands, Ec. in the Coun- 
© ty of Lancafter, being within fix Months inrolled in the Chancery at 
* Lancaſter, or before the Judges of Aſſiſe there, of Lands, &c. in 
* Cheſhire, in the Exchequer at Cheſter, or before the Judges of Aſſiſe 
„there, of Lands, Ec. in the Biſhoprick of Durbam, in the Chancery at 
Durham, or before the Juſtices of Aſſiſe there, ſhall be as effectual as 
if inrolled in any Courts at Weſtminſter. Provided this Act extends 
not to any Lands lying within any City, Ec. wherein the Mayors, Ec. 


We ſhall now conſider; 


(A) Who may Bargain and Scll, and to whom. 
_ (B) What may be bargained and told. 


4 A (C) In 


ce by Writing indented, ſealed and inrolled in one of the Courts at // e. 
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——— 


(O) In what Manner a Bargain and Sale may be 
made, and therein of the Wozds to be made uſe ok. 


(D) Of the Conſideration. = 
(E) Ok the Inrollment: And herein, 


1. =o Relation between the Jnrollment and the 
eed. 5 5 N 
2. (hat Eſtates are to be inrolled, and herein of the 


Exception as to Lands in Cities, Bozoughs, &. 
3. The Time of Inrolment. $a 


(F) The Manner of pleading Bargains and Sales, 


i K a. 


— — 


(q) Who may Bargain and Sell, and to 
3 whom. e 


Bro. os mas he King, and all other Perſons that cannot be ſeiſed to a Uſe, 

to Uſes 33. cannot bargain and ſell, for at Common Law, when a Man had 

Hard: 465: ſold his Land for Money without giving Livery, the Uſe only paſſed in 

Poph, 72. ; | MER | | . | 

Equity, and this is now executed and becomes a Bargain and Sale by the 
Statute ; but antecedent to any ſuch Execution there muſt be a Uſe well 
raiſed, which cannot be without a Perſon capable of being ſeiſed to a 
Uſe, which the King is not, there being no Means to compel him to per- 
form the Uſe or 'Truſt; for the Chancery has only a delegated Power 
from the King over the Conſciences of his Subjects; and the King, who 
is the univerſal Judge of Property, ought to be perfectly indifferent, 
and not to take upon him the particular Defence of any Man's Eſtate as 

a Truſtee. „ oa 8 

10 Co. 96, 98. If Tenant in Tail bargains and ſells his Land in Fee, this paſſes an 


* 260, Eſtate determinable upon the Life of Tenant in Tail; for at common 
SOL. 
8 had in him; now Tenant in Tail had an Inheritance in him, but he could 


Law the Uſe could not be granted of any greater Eſtate than the Party 


diſpoſe of it only during his own Life; and therefore when he ſells the 

Uſe in Fee, Ceſtui que Uſe has a kind of Inheritince yet determining 

within the Compaſs of a Life; and the Statute executes it in the ſame 

Manner as he has the Uſe, and conſequently he will have ſome Proper- 

ties of a 'Tenant in Fee, and ſome of a Tenant for Life only ; but it 

| Tenant for Life bargains and ſells in Fee, this paſſes only an F ſtate for 

(a) Anders: (a) Life, for he could not paſs the Uſe of an Eſtate for Lite to the Bar- 

EE Bow. 1855 and the Statute executes the Poſſeſſion as the Party has the 
feiture. Ute. | | Dot I | | 


1 S$ard. 260. 


2 Inſt. 694. Mo. 42. 1 Co. 98. 10 Co. 96. 


o. 41, If a Husband ſeiſed of Lands in Right of his Wife, or Tenant in 
Tail bargains and ſells the Trees growing on the Lands, and dies before 


Severance, the Bargainee cannot afterwards cut them down and take 
them away. 


ore 
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Affection expreſſed. 


by the Statute of Inrolments. 
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If a Son and Heir bargains and ſells the Inheritance of his Father, Kelw. 84 
this is void, becauſe he hath no Right to transfer; the ſame Law of a C L. 265. 
(a) Releaſe. But if the 
; FEE ; | Son makes a 
Feoffment of the Inheritance of his Father, this paſſes an Eſtate during the Son's Life, for it is « 
Diſſſin to the Father; and the Son, after the Father's Death cannot avoid it; for no Man can al- 
leag an Injury in any voluntary Ad of his own. Co. Lit. 265. a. (a) Bur it the Son releaſes with 
Warranty, he and his Heirs are for ever hercafter barred by the Rebutter. Co. Lit. 265. a. 


— 


If there be two Jointenants, and one of them makes a Bargain and Cro. Fac. 53. 
Sale of his own Eſtate in Fee, and then the other dies, the other Moiety ©: it: 156: 
ſh 11 ſurvive to the Bargainor ; for ſince the Freehold is in the Bargainor : _ . 
the Inheritunce continues; but if ſuch Jointenant had bargained and ſold 
10h Statum ſuum in Fee, though he died before Inrolment; yet if the 


Dced were afterwards inrolled, the Moiety would not ſurvive, but would 


If an Infant bargains and ſells his Land by Deed indented and inrol- , 1. 673. 
led, yet he may plead Non- age; for notwithſtanding the Statute the 


paſs to the Bargainee. 


Bargainee claims by the Deed as at common Law, which was, and there- 


fore is ſtill defeazible by Non-age. „ 
If a Wife joins with her Husband in a Bargain and Sale by Deed in- 2 Ip. 673. 


dented and inrolled, of her Lands, yet it ſhall not bind her, for the Wife 
cannot be examined by any Court without Writ, and there is no Writ 
allowed in this Caſe, which is for the better Security of Wives, who are 
by our Law intirely ſubjected to the Will of the Husband. 


A Man may bargain and fell to a Corporation, for they may take a 10 b.. 24, 4: 


: Uſe, though the Money be given by the Governors in their Natural Ca- 2 Rot. br 


Pacity. e | | | 85 5 +80. 
A Man may bargain and ſell to his Son, but then the Conſideration of , C. 30. 
Money ought to be exprefſed, and it ought to have all the other Circum- 2 Co. 24. 
ſtances of a Bargain and Sale; but this ſhall operate as a Covenant to C. Eliz. 394: 


ſtand ſeiſed, if gory be none but the Conſideration of Natural Love and , on + og 


„ 


— 


(B) What may be vargained and ſold. 


A NY Freehold or Inheritance in Poſſeſſion, Reverſion or Remainder, - | 
upon an Eſtate for Years, or Life, or in Tail, may be bargained Der = 

and ſold, but the Deed ſhall be inrolled. | e 2 Inſt. 671: 
But a Man ſeiſed of a Freehold may bargain and ſell it for Years, and 8 Go. gz, 


this ſhall be executed by the Statute of Uſes, but it need not be inrolled 2 Ret. Alr. 
| NV | 204. 
2 Inſt. 671. 
| 2 Co. 35, 36. 
cuted by the Statute. Po 36. | 


A Rent in Eſſe may be bargained and ſold, becauſe this is a Freehold X %, 84. 
within the Statute ; and before the Statute a Rent newly created might 1 6. 1 & 
be bargained and fold, becauſe when Money, as an Equivalent, was 1 Aud. 327. 
given, and Ceremonies or Words of Law were wanting, the Chancery 1 Fee: 179- 
ſupplied them; but it ſeems, that ſince the Statute, a Rent newly cre- 
ated cannot be bargained and fold, becauſe there ought to be a Freehold 
in ſome other Perſon, to be executed in Ceſtui que uſe, bur here can be 
no Seiſin of this Rent in the Bargainor, becauſe no Man can be ſeiſed of 
a Rent in his own Land, and conſequently there can be no Eſtate to be 
executed in the Bargainee. | | — — 


A Man poſſeſſed of a Term cannot bargain and ſell it ſo as to be exe- 
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Cro. Fac. 189. If A. by Indenture inrolled bargains and ſells Lands to B. and his 
Mn „ Heirs, with a Way over other of the Lands of A. this is void as to the 
ook. Way; for nothing but an Uſe paſſes by the Deed, and there can be no 
Uſe of a Thing not in Eſe, as a Way, Common, Oc. before they are 
created. 


(C) In what Manner a Bargain and Sale 
map be made, and therein of the UWozds to 
be made uſe of. 15 1 


1 T Common Law Lands might be bargained and ſold by Words only, 
Dis, 50 for it was the Conſideration that in Equity raiſed the Uſe, but ſince 


Pojh. 48. the Statute of 2) H. 8. Lands cannot paſs without Indenture. 
Dalt. 63. | | | | . | 55 
And therefore Lands in Cities and Boroughs might, ſince this Act, till the 29 Car. 2. have been 


bargained and ſold by Word only. 2 Inſt. 676. Telv. 124. | 


2 Inſt. 612! Tis not neceſſary to uſe the Words Bargain and Sale, but any Words 
Cro. Ja. 210. equivalent are ſufficient, and whatever Words upon valuable Conſidera. 
%, Eli. 166. tion would have raiſed an Uſe of any Lands, Ec. at Common Law, the 
; ame amount to a Bargain and Sale within this Act; as if a Man b 
| Deed, Sc. for a valuable Conſideration covenants to ſtand ſeiſed to the 
Uſe of another, Ec. „ | | 


2 Inſt. 373. Though the Deed may be either in Parchment or Pa er, yet the In- 


rolment muſt be in Parchment only, for that is implied when an Inrol- | 


ment is to be in any of the Courts of Record at Weſtminſter ; and in the 
Clauſe of Inrolment by the Clerk of the Peace, it is particularly pro- 
vided, that he ſhall ſufficiently inroll and ingroſs it in Parchment. 


2 Co. 35. A Man demiſes, bargains and ſells a Manor, Part in Demeſne and 
Hay wards Part in Tenants Hands for ſeventeen Years, the Party may chuſe either 


Cale, to take it by way of Leaſe at Common Law, and then the Tenants 


muſt attorn ; or by way of Bargain and Sale without Attornment ; and 
this agrees with the Policy of the Common Law, to take every Man's 
Grant, ſo as to paſs an Intereſt as ſhall be moſt advantagious for the 
Grantee ; and ſince, in this Caſe, the Words allow a double Way of 
taking it, the Grantee ſhall be Judge which is moſt beneficial. 


8 : U 


: — 
* ata my 


C) Of the Conſideration, 


1 Co. 116. F a Man bargains and ſells Lands for divers good Cauſes and Conſide- 


440. 578. rations, it is void, unleſs Money be averred; for Selling ex vi termini 


ſuppoſes a Transferring a Right of ſomething for Money, the common 
Medium of Commerce; but if there be no ſuch Confideration it may be 
an Exchange, a Covenant to ſtand ſeiſed, Grant, Ec. but it can be no 
Sale within the Statute. | | | 
Mer 378. If there be a Conſideration of Money expreſſed in the Deed, no Aver- 
1 ment nor Evidence can be admitted againſt it, for the Affirmative is 
proved by the Deed; and it is impoſſible to prove the Negative. 


1 | If 


_ hd 
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Bargain and Sale. 277 
If the Deed ſays for a competent Sum of Money, it is ſufficient, with- Mor 378. 
out averring the Sum, for it is a Sale if there be any Money. 

A Man in Conſideration of 70 J. bargains and ſells to his Daughter 1 C0. 176. 
and J. S. in Tail, who intermarry, it may be averred tam in Conſiderg- 2 Co. 76. 4. 
tine Maritagii quam in Confid' del Jol. for a Man may aver any Con- 
ſideration conſiſtent with that in the Deed. 


— — 
— —— 


If a Man in Confideration that 7. S. was bound in a Recogrizance, C. Els. 394. 


and other Bonds for him, and for divers other good Cauſes and Confide- 
rations, bargains and ſells his Lands to him and his Heirs, it is not 
ood. : | Cs | | | 

, If a Man in Conſideration of ſo much Money to be paid at a Day to Dye 33). 4. 
come, bargains and ſells, the Uſe paſſes preſently, and after the Day the 

Party has an Action for the Money, for it is a Sale by the Money paid 
preſently or hereafter, . 1 


(e) Of the Inrolment: And herein, 
I, The Relation between the Inrolment and the Deed, 


A? Common Law the Uſe paſſed from the Delivery or Date of the Dyer 218. 
„ Deed, and by the Statute 2) H. 8. cap. Io. the Poſſeſſion paſſed Heb. 136. 
as the Party had the Uſe at the Time of the Delivery of the Deed ; but 2 4%. 674- 


it was thought proper to add ſome further Circumſtances, which is done 5 


by cap. 16. and therefore, if theſe Circumſtances are obſerved, it hath 625. 


the ſame Effect it had before at Common Law, to wit, to raiſe the Uſes Owen 149, 


2 Inſt. 675. 


derſou and Marberton cont'; for a Man cannot paſs what he hath not, and 


till the Deed was inrolled B. had nothing, and he paſſed only what he ; 


had by Indenture inrolled: But Halmſiy held, The Land paſſed not by 
reaſon of the Miſrecital, but that otherways it would have paſſed; and 
it was adjudged for the Defendant; according to the Opinion of the three 
oo, Ge | 5 . 

If a Man bargain and ſell his Manor, to which there is an Advowſon 


| | . LS ; 2 Co 6. 
appendant, the Bargainee can make no Title to Freſent before Inrol- : 


ment. | | 


If a Man bargains and ſells his Land, and then ſuffers a Recovery, 4 Co. Hind's 
levies a Fine, or makes a Feoffment to the Bargainee, and then the Deed Ciſe. 
is inrolled, the Land paſſes by the Recovery, Fine or Feoffment, for 460 
ſince the Freehold and the Uſe is in the Bargainor till Inrolment, it mult 54, 233. 
pals by the Recovery, ec. and when it has paſſed by the Recovery the 4 Len 4. 
Uſe cannot riſe, nor Poſſeſſion be executed from the Date of the Deed. 79+ 49. 

it the Bargainor or Bargainee die before Inrolment, it may notwith- 19 8 5 
ſtanding be inrolled, for here are Parties to give and take the Intereſt 2 L. C74 


i : . s A. n | | 4. 136. 
hen it begins to veſt, for it veſts from the Date of the Deed ; other- rar 4255 
ue in the Caſe of an Attornment. „ 
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Godb. 209. 


| * IEG ment, his Wife ſhall not be endowed; ſo if a Man bargains and ſells | 


Bur if Lands Lands by Indenture, and then takes a Wife and dies, and after the Deed 
are bargain-is inrolled the Wife ſhall not be endowed. | STO 


| Da. 0 5 


—_— 
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1 Vent. 361. If a Man bargains and ſells his Land, the Bargainee may be Tenant to 
the Præcipe before Inrolment, and may receive a Relcaſe before Inrol. 
ment. 

1 Vent. 206. But where the Commiſſioners of a Bankrupt had aſſigned the Bank. 

2 Show. Rep. rupt's Lands to the Leſſor of the Plaintiff, which Indenture was after. 

1275 age wards inrolled, but the Declaration was upon a Demiſe made after the 

SG: Indenture, and before the Inrolment; and it was adjudged, That this 


Carth. 178. Declaration was not ſufficient. | 
S. P. adjudg- 


ed on the Authority of this Caſe. 1 Shocv. 207. S. C. Where it is ſaid, that Holt, Ch. Juſt, held, 
That it was not amendable. | | | | 


Owen 150. If a Man bargains and ſells a Reverſion, and the Rent is incurred, and 
afterwards the Deed is inrolled, the Bargainee ſhall have the Rent un- 
paid; but if the Rent be paid to the Bargainor, the Tenant is not only 
excuſed, but the Bargainor is not accountable, becauſe the Contract had 
not any Effect to paſs the Eſtate from the Bargainor before Inrolment; 
and the Relation of a Law cannot make void an Act that was lawful, 
for it cannot be ſet aſide but by an expreſs and poſitive Law. 
Owen 69, If a Man make a Leaſe for Life, reſerving Rent, with Clauſe of Re. 
575. 6. entry, and then bargains and ſells the Reverſion, the Bargainee demands 
Fa, 15% the Rent, and the Leſſee refuſes, and then the Deed is inrolled, the 
Latch 151. ENT NG e I 5 
1 Sid. 310. Bargainee cannot enter for the Forfeiture; for till Inrolment he is not 
Cro. Car. 217. Grantee of the- Reverſion within the Statute capable of the Duty, and 
conſequently at the Day could make no legal Demand, which was pre. 
cedently neceſſary to this Entry. | 


1 Sid. 310. 


2 And, 160, If a Man ſeiſed in Fee is bound in a Recognizance, and then bargains 
Owen 69, 70. and ſells all his Lands, and then the Recognizance is forfeited, and then 
2 [nft. 674. a Scire Facias is ſued out againſt the Land in the Hands of the Bargainor, 


Gro. Car. 217. and then the Deed is inrolled, this Scire Facias is not maintainable. 


C. Lit. 147.6, If before Inrollment the Bargainor and Bargainee grant a Rent, Ge. 


after Inrolment, by Operation of the Statute, it ſhall be the Grant of 
the Bargainee, and Confirmation of the Bargainor. 5 
If Lands are bargained and ſold, and the Bargainee die before Inrol- 


ed and fold, 


and a Stranger enters, and then the Deed is inrolled, the Bargainee dies, his Wife ſhall be endowed; 


but for this vide Tit. Dower. 


2. What Eſtates are to be inrolled. and herein of the 
Exception as to Lands in Cities, Bozoughs, &c. 


: 157 671. All Eſtates of Freehold and Inheritance muſt be inrolled ; but if a 
Man bargains and ſells his Lands for any Number of Years, the Deed 
need not be inrolled. | | | 1 | 


p Co. Bede's If a Man bargain and ſell Land to his Son in Conſideration of Money, 


Caſe, the Deed muſt be inrolled; but if the Father, in Conſideration of Na- 
S tural Love and Affection, and alſo for Money grants Land to his Son, 
this need not be inrolled ; for Covenants to ſtand ſeiſed are not within the 
Words of the Statute, and where the Conſideration of Blood is expreſ- 
fed, it may enure as a Covenant to ſtand ſeiſed, but it is only a Sale 
when the Conſideration of Money is alone expreſſed, for that excludes 

| all other tacir Conſideratio:s. | 
2 Inf. 676. Lands in Cities, Boroughs, c. that have the Privilege of Inrolments, 
Lyer 229. are not with n the Act, for though the Intent of the Statute be, to have 
Yelv. 124. excepted them from Inrolments in the Courts of //eftminfter only, yet 
the Statute is ſo worded that they are diſcharged from any Inrolment - 
I ally 


finite Search before he could Traverſe with Security. 


Bargain and Sale. 


all, and therefore the Poſſeſſion of ſuch Lands is executed from the Date 
of the Deed. 


279 
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z. The Time ok Inrolment. 


It muſt be inrolled within ſix Months from the Date, which ſhall be 2 uff. 6 4. 
accounted according to the Computation of twenty-eight Days per 6 Co. 62. 
Month; for Month, in its proper and original Signification, is the Space 
of Time meaſured by the compleat Courſe of the Moon; as the Year is 
the Time meaſured by the Complement of the Sun's Courſe. | 

From the Date, and from the Day of the Date, in this Caſe, is taken x, 146. 


as all one, as it is in all other Caſes of Computation, and therefore the Mo. 40, 42. 


Inrolment may be on the Day of the Date, or on the laſt Day of the * 7/- 674 


fixth Month after the Day of the Date; for though when an Intereſt Des Lt 


paſſes from the Day of the Date, the Day it ſelf is excluded; yet when 3 Les. 438. 


à Time is ſtinted, in which an Act ought to be done, it is in order to Salk. 413. 


haſten the doing of that Act; and therefore the doing of it on the Day & Ned. 260, 
from whence the Period is firſt reckoned within the Time appointed, and 


the laſt Day of the ſixth Month, is within the Words of the Time 


given. * 5 | 
If the Deed has no Date, the fix Months are to be reckoned from the Hob. 145. 
Delivery, but not otherwiſe. | „ 4 Inſt. 674 


Mo. 42. 


_ n — 


— — 


(F) The Manner of pleading Bargains and 
5 8 


Bargain and Sale is a Deed inrolled, and as ſuch muſt be pleaded, Co. Lis. 22 5, 
and the Deed it ſelf, whereby the Uſe originally paſſes, being a 2,1. % 


Matter in Pais, muſt be produced, and not the Tenor of the Deed, . C 2 


which is on the Roll of Record; for though the Inrolment being on Re- , 52. 
cord is of undoubted Veracity, being the Tranſaction of the Court, 2 Rol. Ach. 
by the private Deed has not the Sanction of a Record, though publick- £19: | 
y acknowledged and inrolled ; for it might have been falſly and fraudu- 
lently dated, or ill executed. The 5 

The Party that claims by any Bargain and Sale, muſt ſhew in what Telv. 213. 
Court the Deed is inrolled, becauſe he muſt ſhew all Things in certain Worly and 
that make out his Title ; otherwiſe his Adverſary would be put to an in- 55 3 291, 

\ EE 

In Debt for Rent, the Plaintiff declared upon a Leaſe made by a Stran- 
ger, who after bargained and ſold the Reverſion to the Plaintiff per Inden- Alen 19. 
tram debito modo irrotulat' in Curia Cancellarie ; and after Verdict for Xing and So- 
the Plaintiff Judgment was arreſted, becauſe it was not alledged that the po 5 
Inrolment was within fix Months, nor ſecundum formam Statuti, and Style 34. 8. C. 


dcvito modo will not help it, for it might be ſo at Common Law. and Judg- 
| | ; is | ment arreſt. 
ed accordingly ; for debito modo may be an Inrolment at Common Law, 


If a Man makes a Leaſe fer Years the roth of May, and afterwards 8 
bargains and ſells his Lands, and antedates the Deed by making it the a oo 
roth of April, and the Inrolment is alſo as of that Time, the Leſſee is 1 Len. 83. 


ithout Remedy, for he cannot aver againſt the Record. 2 Trot 121, 
| ; | 2 Lec. 179, 
176, Savil 91. cont", and Head of Pfeæ dings: 


In 
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243. 5 
15 3 725. Calumnies, whereby Diſcord and Diſquiet may grow among Neigh- 
3 1ſt. 175. bours, it is not material whether the Suits commenced be in a Court 


(b) But this 


280 3 T Bargain and Sale. 


1 Leon. 10. In pleading a Bargain and Sale, the Party ought regularly to aver Pay. 
vide Moor ment of the Money. | 

504- | | Dk 

But the Want thereof is helped after Verdict, upon Non conceſit ; for it muſt be intended proved at 
the Trial. 1 Lev. 308. 


Barratry. 


(A) Who wall be ſaid to be a Barratoz. 1 
(B) Of the Fozm of the Pꝛoceedings againſt ſuch an 
Offender, ͥͥ§Ä5Ü—Üe-q On TA Ye 

(C) How puniched. 


(A) Who ſhall be ſaid to be a Barrato?. 
Barrator is deſcribed a Perſon who is a common Mover, Exciter 
or Maintainer of Suits or Quarrels, either in Courts or in the 


Country; and this Offence conſiſting in all Kinds of Diſturb- 
ances of the Peace, and the ſpreading of falſe Rumours and 


Co. Lit. 368. 
a. h. | 
8 Co. 36. b. 
I Hawk. P.C. 


of Record or not, or whether thoſe Quarrels relate to a diſputed Title 
of Poſſeſſions or not. | | | | 


1 Rol. Abr. But if a Man proſecutes an infinite Number of Suits, which are his 


La hy Own proper Suits againſt others, yet he ſhall not be a Barrator by this; 
1 Hawk P. C. for if they are falſe and groundleſs, the Defendants ſhall have Coſts 


243. if ſuch againſt him. 

Suits are a 

merely groundleſs, and brought only with a Deſign to oppreſs the Defendants, ſuch a Man may 3s 
properly be called a Barrator, as if he had ſtirred up others to bring them. Vide 3 Mod. 98. 8 C 


1 Hawk. An Attorney cannot be deemed a Barrator in reſpect of his maintain- 
0 Had ing another in a grounleſs Action, to the commencing whereof he was 


P. C. 343. no Way privy. 


(a)InRepes Alſo it ſeems clear that no Man can be a Barrator in reſpect to () 
to one or two one Act only; for every Indictment for ſuch Crime muſt charge the De- 


Am , fendant with being communis Barractator. 
. 50 5 


2 Rol. Abr. 39. A Feme Covert ( cannot be indicted as a common Barrator. 


Opinion Serjeant Hawkins ſays is juſtly Queſtionsble; for ſince a Feme Covert is as capable of exci- 
ting Quarrels, in the frequent Repetition whereof the Notion of Barratry ſeems to conſiſt, as 
{he verc Sole, why ſhould ſhe not as properly be indictable for it? 1 Hawk. P. C. 243. 


A 


r e N | (BY O 


T* they are common Perſons, the uſual Puniſhment is by Fine and Tm- 


* 
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(B) Of the Fozm ok the Proceedings againſt 
ſuch an Offender. | 


10 general Indictment, charging the Defendant with being a com- 1 4. 253. 
mon Oppreſſor and Diſturber of the Peace, and Stirrer up of Strife 1 Sid 282. 
among Neighbours, is good, without adding the Words Cynmumnis Bar- “e J 46-556. 
racfator, which is a Term of Act appropriated by the Law to this Pur- 

poſe. | OL „ | 
An Indictment of Barratry concluding cont” formay Statuti is good, „ 
though no Statute be made directly againſt it, bur only for the Puniſt- 3, pos 
ment of it, ſuppoling it an Offence at Common Law. . 
; | be I Cro. Car. 340. 
2 Keb. 409, 410. Cro. Elix. 148. 1 Hark. P. C. 2 


5 Alſo it hath been holden that an Indictment of this Kind may be 2 K+. 410. 


good, without alledging the Offence at any certain Place; becauſe from C. Ee 19. 
the Nature of the Thing, conſiſting in the Repetition of ſeveral Acts, it 54“ 194. 
. Vo ie W n Palm. 450. 

muſt be intended to have happened in ſeveral Places; for which Cauſe 234 1 N 
it is ſaid, that a Trial ought to be by a Jury from the Body of the Rep. 295. 
Count7. 2 5 | | Font. 

It hath been reſolved that ſuch an Indictment is not good, without ,, Face 527. 
concluding cont? pacem, Ec. for this is an eſſential Part of ir. | 

It ſeemeth to be the ſettled Practice at this Day, not to ſuffer the Pro- 5 Med. 18. 
ſ-cutor to go on in the Trial of an Indictment of this Kind, without gi- ! He. 
viig the Defendant a Note of the particular Matters which he intends to F, C. #44 


prove againſt him; for otherwiſe it will be impoſſible to prepare a De- 


fence againſt ſo general and uncertain a Charge, which may be proved 
by ſuch a Multiplicity of different Inſtances. © | 


(C) How puniſhed, 


Ht. 104. 


priſonment, and alſo by binding them to their Good Behaviour; but 5 


if they are of any Profeſſion relating to the Law, they may be farther p. c. 244. 


puniſhed by being diſabled to practice for the Future. Whether 


; 05 Juſtices of 
the Peace, as ſuch, have Cogniſance of Barratry, without any other Commiſſion, by Virtue of rhe 


34 E. 3. 1. Quere, & vide 1 Hawk, P. C. 243, 244. Tel, 46. 2 Rol. Rep. 151. and 2 Hauk P. C. 40. 
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Baron and Feme. 


(A) Who are eſteemed Yusband and Wife ; and herein 
of the Legality of the Marriage, and Marriage Con⸗ 
ra 8. | 


(B) Of the Power given the Dusband by Law over the 


Perſon of his Wife ; and therein of her Remedy for 


- any Jnjury done her by him. 


(C) Of his Intereſt in her Eſtate and Property ; and 
herein, 


1. Of the Real Eſtate in her Right. 
2. Of her Chattels Real or Leatebold Intereſts. 


3. Of her Perſonal Eſtate in Poſſeſſion, and Choſes in Ali 
(D) Of the Dusband's Right to Things accruing to | 


the Wife during Coverture, 


(E) Of the Mike's Acts and Agreements befoze Marriage, 


in what Caſes revcked and made void by the Mar: 
riage. 


C) chere the Pusband ſhall be liable to the Wife's 


_ Debts, contracted befoze Marriage; and therein of a 


Wife that 18 Executrix 02 Adminiſtratrix. 


(G) Where ſhe alone ſhall be puniſhed koz a erben 
Offence, and where the Dusband ſhall be anſwerablt 
koz what ſhe does in a Civil Action. 


(H) Of her Contracts foz Neceſſaries ; and how far the 


Yusband is bound by ſuch Contracts, 


(1) What Acts done by the Husband oz Tife alone, 02 
Jointly with the Wife, will bind the Wrfe ; and therein 


ok her Agreement oz Diſagreement to ſuch Acts after 


the Death of the Yusgband. 


(k) Where the Husband and cate muſt join in bzinging 


Actions. 
(L) Where they mult be jointly ſued, 
(M) Where a Mike hall be conſidered as a Feme Sole. 


What Right accrues to the Repreſentatives of either of 
them, on the Diſſolution of the Marriage, vide Head of 
Fixecutors and Adminifirotors. 


— (A) Who 


Grace's other Lands and Dominions, to any Proceſs, Plea or Allega- 


Baron and Feme, 2; 


(4) Who are eſteemed husband and life : 
and herein of the Legality of the Marriage 
and Marriage Concracs, 5 


ARRIAGE is a Compact between a Man and a Woman, for , 5% , 
the Procreation and Education of Children, which is to continue 341, 1 
during both their Lives; it may be celebrated ina private Houſe 1 Sid. ag. 
as well as in a Church; for it being an Exchange of mutual e. 386. 
Vows in the Preſence of GOD, if all other Circumſtances are complied e 
with, it cannot be ſuppoſed that GOD is leſs preſent at theſe Marriages Time 6 


than thoſe made in the Church. | | Pope Iuno— 


. 1 | | : eons the 
Third, there was no Solemnization of Marriage in the Church, but the Man came to the lou 


were the Woman inhabited, and led her home to his own Houſe, which was all the Ceremony then 
uſed. Moor 170. per Goldingham, Doctor of the Civil Law, anguendo. 5 


The Age of Conſent to a Marriage in an Infant Male is (a) Tour- G. 7; -- 
teen, and in a Female Twelve; but they may marry before; and if they 78. 59. FT 
agree to them when they attain theſe Ages, the Marriage is good; but 2 /"/- 434- 
they cannot diſagree before then; alſo if one of them be above the Age ; 11 wh "9: 
of Conſent, and the other under ſuch Age, the Party ſo above the Ape ) Co 43. 


; ) Co. 43. 
may as well diſagree as the other; for both mnſt be bound or neither. 1 KRI. Air. 


* * 5 : 340. ; 
(a) Before this Age the Husband may have Treſpaſs de muliere abducta, Moor 741. 2 And. 208. 6 Co. 
22. But if a Wife hath a Child before the Husbard attains the Ape of Fourieen, it is a Baſtard. 


4 Co. 29. Godolp. 484. What ſhall amount to a Diſagreement, vide 1 Rol. Abr. 340, 341. vide Head of 


Infants. 


By the Statute 32 I. 8. cap. 38. it is enacted, © That no Reſervation 
| 5 ; A For the Ex- 
« or Prohibition ( GOD's Law except) ſhall trouble or impeach any poſition of 
Marriage without the Levitical Degrees, and that no Perſon, of this Statute, 
what Eſtate, Degree or Condition ſoever he be, ſhall be admitted % Co. Lt. 
| | | Re, . SN 2 2. 4; 
to any of the Spiritual Courts within the King's Realm, or any his 2 % 684. 


& tion contrary to the Statute. cap. 22. 


| 24 | | 2 K. 
cap. 7. 28 H. 8. cab. 16. Before which the Eccleſiaſtical Courts had the ſole Juriſdiftion of matri— 


monial Cauſes. Vide 13 E. 1. The Statute Circumſpecte agatis. Eob. 181. Co. Lit. 255. 2 Inſt. 683, 684. 
vide Vaugb. 214. But if a Man marries his Couſin within the Degrees, or his Mother or Silter, they 
continue Husband and Wite till a Sentence of Divorce be pronounced. 1 Rot, Abr. 80, 387% . 


In a Prohibition to the Conſiſtory Court of 77h, for proceeding againſt Harriſon and 
a Perſon for Inceſt, who married the Relict and Widow of his Great U ver 5 
Uncle, it was agreed by all the Judges at Serfeauts-Juu, that the Prohi- rn 
bition ſhould ſtand, and the following Points were reſolved ; firſt, That Vaurs. 1 
by the Statute 32 H. 8. cap. 38. no Marriage without the Levitical S. C. 
Degrees are unlawful upon the Account of Conſanguinity nor Affnity, 
nor for that Reaſon can be proceeded againſt by the Eccleſiaſtical Court; 
and though the Words of the Statute are, That no Prohibition (GO D', 
Law except) ſhall impeach ſuch Marriages, yet the Reſervation for GOD's 

aw was not intended to leave Marriages at Large to the Determination 
of the Eccleſiaſtical Courts, as they were before; for then the Levitical 
Degrees need never have been ſpoken of, and then indeed the Statute 
would have been of no Signification ; the proper Meaning therefore of 
theſe Words (& O D's Law except) muſt be this, that the Statute did 
not intend to reſtrain the Eccleſiaſtical Courts from Divorces upon other 

ccounts ; as upon the Account of Inſufficiency, Adultery, Precontract, 

c. ſo that the Lawfulneſs of Marriage is hereby determined, but not 


PE 


vide 25 UH. 8. 


284 Baron and Feme. 


—__ 


cle's Wife, was a Marriage without the Levitical Degrees, and therefore 
1 Rol. Abr. lawful. 


; © +65 Marriage is to be ſolemnized i Facie Eccleſia, and therefore a private 
2. Salk 437. Contract without the Prieſt's Bleſſing will make no Marriage. 
1 Salk. 119. A. and B. being Sabbatarians, were married by one in their own 


Heydon and Way, who uſed the Form of the Common Prayer, except the Ring, 
"9g an, but was a mere Layman; the Wife dying, the Husband took out Ad- 


438. ſeems miniſtration to her; but upon the Application of her Siſter, the Letters 

nt. of Adminiſtration were repealed, and the Sentence of Repeal affirmed by 
the Delegates; for the Husband demanding a Right due to him as Huf. 
band, muſt bring himſelf within the Rules preſcribed by that Juriſdic- 
tion to whom he applies; alſo the conſtant Form of pleading Marriage 
is, that it was per Presbyterum ſacris ordinibus conſtitutum; and an Act of 
Parliament was made confirming the Marriages contracted during the 

> ___Uſurpation. | | 

Moor 169. If A. contracts himſelf to B. and after marries C. and B. ſues 4 

4 Co.29, upon this Contract in the Spiritual Court, and there Sentence is. given 

284 z. that A. ſhall marry and cohabit with B. which he does accordingly, 

"I they are Baron and Feme, without any Divorce between A. and C. for 

_ the Marriage of A. and C. was a meer Nullity. . 

acne | | | 0 

T aviſden. ie a Woman maketh a Contradt of Matrimony with F. S. and then marrieth. with J. D. 


who is ſeiſed of Lands and dieth, ſhe ſhall have Dower of his Lands, becauſe ſuch Marriage was not 
void, but voidable only by Reaſon of the Precontract. Moor 226. Perk, 34. 
But as to J. contracts per verba de preſenti with B. and hath Iſſue by her, 
the Loyalty 

f Marria Cc 1 ; . 3 / . 
eee band, by Sentence of the Ordinary, and for not performing the Sen— 
Woman ro tence A. is excommunicated, and after enfeoffs D. and then marries 
| Dover, and B. in Tacie FEcileſie, and dies, and ſhe brought Dower againſt D. and 
how the Pi. recovered, becauſe the Feoffment was per fraudem, between the Sentence 


Mop mult. k . 8. A TO err 
erate and ſolemn Marriage; but this was reverſed coram Rege & concilio, quia 
upon an Predie A. non fuit ſeiſitus during the Eſpouſals between him and B. 

Iſſue Ne un „ | | 5 
ques accouple in loyal Matrimenie, vide Bro. 54. Co. Lit. 33. 4. Dyer 313. 9 Co. 19. Cro. Car. 351. And 
note, that neither the Contract nor the Sentence makes a compleat Marriage. 


Scinb. of A Contract per verba de præſeuti; as I marry you, you and I are Nur 
| _ A and Ii iſe, &c. is by the Civil Law eſteemed ipſum matrimonium ; for ſuc 
c Ba . Contracts the (2) Spiritual Courts will compel them to celebrate is H. 
| Marriage ce Lecleſi. | Te 
in Fact or . | „ „ 
Reputation, is held good in the Temporal Courts; but when the Validity of the Marriage ſhall bo 
tried in the Spiritual Courts, and not by Verdict, vide Tit. Baſtardy. In Debt on a Bond, the De- 
fendant pleaded Ne unques accouple in loyal Matrimony ; Plaintiff demurred, and had Judgment; 
tor it alters the Trial; for in ſtead of trying ger pais, it puts the Trial on a Certificate from the Or- 
dinary. Secondly, It admits a Marriage, but denies the Legality of it; whereas a Marriage de fat 
is ſufficient, and whether Loyal or not Loyal, 1s no Ways material. 1 Salk. 437. Soinan Aſſault 
and Battery by Baron and Feme, the Defendant pleaded Ne unques acconjple in loyal Matrimony 
and on Demurrer the Plea was held naught. Comb. 473. So in Treſpals for taking his Wife, and 
the like Plea, which was held naught. Comb. 131, nes | 


For the A Contract n Fitaro, as I will marry you, &c. may be inforced in the 
Words which Spiritual Court; but ſuch Contract either Party may releaſe ; alſo if ei- 
make a Con- | | ther 
tract in Præ- | 
ſenti, or in Futuro, tice Sinh Sect. 10 and 11. But in theſe Caſes the Temporal Courts have give" 
a Remedy by Atiion, for the Breach of Promiſe. Cro. Fliz. 79. Carter 273, In an Action againlt 
Huband and Wife, the Plaintiff declared that he promiſed to marry the Defendant's Wife whilſt 
Sole, and that ſhe the ſame Time promiicd to take him for her Husband, and averred that he ten- 
dred himſelf, and that ſhe refuſed, &c. It was objected that Marriage was no Advancement to 4 
Man, though it was to a Woman; alſo that no Time was laid when this Agreement was to be exe. 
cured ; bur the Court over-ruled both the Objections. Carth. 467. Harriſon ver. Cage & Us. Sx 
| 7 | | | 24. 8. U 


* EY 


as to other Cauſes. Secondly, 'That this Marriage with the Great Un. | 


and after marries C. in Facie Eccleſie, B. recovers A. for her Huſ-- 
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ther Party marry another Perſon, the Spiritual Court can give no Reme- 24. S. C. 
dy; for ſuch tecona Marriage diſſolves the Contract. 5 Mod. gil. 

FT 6 Mod. 155. 

Vide 2 Silk. 43), 438. If a Man and an Infant, at the Age of Fiftcen, promiſe to intermarry, and 
the Man refutes, and after marrics another, ſhe may, notwithanding her Infancy, maintain an Action; 
for this is a Coptract which ſhe may at theſe Years enter into, being for her Advantage; and though 
i may be voidable as ro her, yer it is good againſt the Man, who muſt be preſumed to have acted 
with as much Cantion as if he had eontraGed wirh a Perſon of full Age. Trin. 5 Geo. 2. adjudged be- 
tween Holt and Ward. Note; by the Statute of Frauds and Perjuries, theſe Contritts muſt be reduced 
into Writing, | 


If a Man takes A. S. to Wife, per Dureſs, though the Marriage be 1 Rel, /r. 
ſolemniſed 2 Facie Ficleſie, yet it is meerly void; and they are not 340. OW 
Baron and Feme, becauſe there is not any Conſent; and it cannot be a 54. 4. 
Marriage without Conſent. TD Kelw. 52. 


Dyer 13. 


Fitz. Abr. 86. 1 Rol. Abr. 35). 1 Sid. 65. Cro. Car. 488, 493. 


** ; —_— — 


(BB) Ok the Power given the husband by Law, 


over the Perſon of his Uife; and therein 
of her Remedy foz any Injury done her by 
Him. © Os a 5 
THE Husband hath by Law Power and Dominion over his Wife, and 33 
may keep her by Force within the Bounds of Duty, and may (4) 06 pee, 
beat her, but not in a violent or cruel Manner; for in ſuch Caſe, or if E N. B. 80. 
he but threaten to beat her outragiouſly, or uſe her barbarouſly, ſhe may Her 140 cont- 
() bind him to the Peace, by ſuing out a Writ of Supplicavit out of OD 173» 
Chancery, or may apply to the Spiritual Court for a Divorce Propter {#- (%) pats. ap. 
1 


Lanib. 78. Crom. 133. 


But a Wife cannot, either by herſelf or her Prochein Amy, bring a Preced. in 
Homine Replegiando againſt her Husband ; for he has by Law a Right to Cl 492. 
the Cuſtody of her, and may, if he think fit, confine her, but he muſt *” ee 
not impriſon her; if he does, it will be good Cauſe for her to apply to 
the Spiritual Court for a Divorce Propter Sevitiam; and the Nature and 
Proceedings in the Writ De homine Replegiando ſhew that it cannot be 


maintained by the Wife againſt her Husband. 


4D (C) Of 
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(O) Of his Jntereſt in her Eſtate and pꝛo⸗ 
perty: And herein, 


1. Of the Real Eſtate in her Right. 
2. Ok her Chattels Neal oz Leaſehold Intereſts. 


3. Of her Perional Eſtate in Pollellion, and Choſes 


in Action. 


1. Ok the Real Estate in her Right, 


10 Co. 42. Fi the Time of the Intermarriage, the Law looks upon the Huſ. 
2 Inft. 510, band and Wife but as one Perſon, and therefore allows of but one 
= 11 "ths. Will between them, which is placed in the Husband, as the fitteſt and 
34).- ableſt to provide for, and govern the Family; and for this Reaſon the 


Law gives the Husband an abſolute Power of diſpoſing of her Perſonal 


Property, no Act of hers being of any Force to affect or transfer that 


which by the Intermarriage ſhe has reſigned to the Husband ; but the 
Freehold and Inheritance of the Wife, is ſubject to other Rules and Re- 
gulations; for the Husband by the Marriage does not become abſolute 


Proprietor of the Inheritance, but as the Governor of the Family is ſo 
far Maſter of it as to receive the Profits of it during her Life, but has 


8 no Power to make an abſolute Sale of it without her Conſent. 
Co. Li. 351. If a Man marries a Woman ſeiſed in Fee, he gains a Freehold in 


Where the Right of his Wife. | 


Husband or 


Wife are attainted, and the Lord by Eſcheat ſhall enter, or the King have the pernaney of the / 


Profits, and how far ſuch Freehold will work a Remitter to the Husband. Vide Title Courteh of 
England. — | 1 5 3 | | 


2. Of her Chattels Real, oz Leaſehold Intereſts. : 


- H. 6. 1. . The Marriage is a Gift in Law to the Husband of all the Wife's 
Bro. 24 Chattels Real, as a Term for Years in Right of the Wife; ſo of Eſtates 


a 46, by Statute-Merchant, Statute-Staple, Elegit, E9c. and of theſe he 
(a) The Huf. if he make no Diſpoſition of them in his Life-time, they (a) ſurvive to 


band is only the Wife, and therefore he cannot deviſe them. | 
poſſeſſed of a rd TH | . 
Term in her Right, and the Term or legal Intereſt continues in her. 7 H. 6. 2. 1 Rol. Abr. 342. Ce. 


2 Rol. Abr. If a Woman Leſſee for Vears takes Husband, and he after purchaſes a 


495 new Leaſe to them both for their Lives, of the ſame Lands, this is 4 
Surrender in Law of the firſt Term, and ſhall bind the Wife, becauſe it 
amounts to an actual Diſpoſition thereof, which the Husband had Power 


to: make. | 
Pe b. 5, 91. If the Husband poſſeſſed of a Term for ſeventy Years in Right of hi 
2 uy Wife, makes a Leaſe of thoſe Lands for twenty Years, to begin afte! 
rm 40, * his Death, this is good, and ſhall bind the Wife; becauſe the Term be- 


Cro. Car. 344. ing but a Chattel, he had Power to diſpoſe of it wholly, and by Conſe- 


ogg 418. quence may diſpoſe of any leſſer Intereſt thereout as he thinks fit; and 
ro. DIY. 335 | | 


279. Co. Lit. 300. a. Bro. Tit, Charge. 111. 8 Co. 97. 1 Rol. Abr. 851, 343, 344. Godb. 279. 3 Keb. 299. 


1 Vent. 259. Note; It appears by all the above cited Books, that if tre Husband makes a Leaſe of 
Part of the Wife's Term, rendring Rent, and dies, that his Executors ſhall have the Rent, ar 
no the Wife; though ſhe hath the Reverſion, becauſe not Party or Privy to the Leaſe, and rhe 
Rent 1s not incident to Tae Re verſion. | 


1 this 


may alone diſpoſe, forfeit, or they may be extended for his Debts, but 
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this being a preſent Diſpoſition, which he cannot revoke, binds the In- 
tereſt of the Lands immediately, though it takes not Effect in Poſſeſſion 
till afrer his Death; and therefore this differs from a Deviſe of ſuch 
Term, or any Part thereof, by the Husband, by his Will ; for that not 
taking Effect, nor binding the Intereſt at all till after his Death, comes 
too late to prevent the Operation of Law, which at the Inſtant of Death 
immediately caſts it upon the Wife ſurviving, and ſo defeats and deſtroys 
the Operation of the Deviſe ; but as to the Reſidue of the Term, where- 
of the Husband makes no Diſpoſition in his Life-time, the Wife, if ſhe 


ſurvives, will be intitled to it; becauſe as to that the Law is left to take 


Place, as it would have done for the Whole, if he had not prevented it 
by ſuch his Diſpoſition of Part; but if the Husband had granted away 


the whole Term upon Condition, and died, though the Condition were 


afterwards broken, and his Executors entred for Breach thereof, yet 
would the W'te be for ever barred to claim any Intereſt in the ſaid Term, 


becauſe there was a total Diſpoſition thereof by the Husband in his Life 


time, and che Breach or Non- performance of the Condition was perfect— 


ly contingent and uncertain; beſides that, the Breach of the Condition 


happened not till after his Death, and ſo the Diſpoſition continued per- 


fect and uninterrupted during his Life; for if the Condition had been 


of it in; Right of his Wife, as he was before, it ſeems but reaſonable the 


Witte ſhould have it, if ſhe ſurvives the Husband, as ſhe would have had 


if no ſuch D ſpoſition had been made, ſince that Diſpoſition is now de- 


b:oken during his Life, and he himſelf had entred for Breach thereof, it 
might be a great Queſtion, if the Wife ſurviving ſhould not have the 
Jerm after his Death, becauſe by his Re-entry for the Condition broken, 
he is reſtored to the whole Term 2 Stats quo, and then being poſſeſſed _ 


fired and g ne: Alſo ſuch Term whereof the Husband is poſſeſſed in 


Right of his Wife, may be extended for the Debts, or forteited for the 


Crimes of the Husband, for theſe are legal Diſpoſitions thereof, which 


ſhall bind the Wife ; but if the Husband ſhould grant a Rent, Common, 


Sc. out of ſuch 'T'erm, and die, this would not bind the Wife ſurviving, 


| becauſe the Term or Poſſeſſion it ſelf being left ro come intire to the 


Wife, all intermediate Charges or Grants thereout by the Husband de- 
termine with his Death ; for the Title of the Wife to ſuch Term has 
Relation to the Time of their Intcrmarriage, and ſo is paramount all 
collateral Charges or Grants made thereout by the Husband after ; but a 


Grant by the Husband of the Herbage or Veſture of ſuch Land which he 


held in Right of his Wife for Years, will be void after his Death, be- 
cauſe they are Part of the Land it ſelf, and not collateral to it. 

If the Husband and Wite be evicted of a Term which he hath in Right 
of his Wife, and the Husband brings an Ejectment in his own Name, 
and hath Judgment to recover, this makes an Alteration in the 'Term, 
and veſts it in the Husband ; becauſe not making his Wife a Party to the 
Recovery, he takes the whole Wrong to be done to himſelf, and conſe- 
quently if he recovers, it muſt be by Virtue of that Right whereof he 
was diſpoſſeſſed. 5 „„ 


Co. Lit. 46. b. 
I Rol. Abr. 
343. 


If a Term for Years be granted to a Feme Covert and another, or if a P. 418. 
Feme Sole and another are Jointenants of a Term for Years, and the Co. Lit. 185. 


Feme takes Husband, yet in both Caſes the Jointenancy ſtill continues; 


for the Marriage makes no Severance or Alteration of it, but gives the 
Husband the ſame Power his Wife had before, by an actual Diſpoſition 


of her Moiety to break the ee and bind his Wife's Intereſt 


therein; but without ſuch Diſpoſition the Jointenancy continues; and if 


the Husband dies, the Whole ſhall go accordingly ; ſo if ſuch Jointe- 
nants are ouſted of the Term, the Wife ſhall join with the Husband and 
the other Jointenant in Ejectment, and the Wife ſhall have Judgment to 
recover as well as the Husband; and if in ſuch Caſe, before any actual 
Diſpoſition made by the Husband, his Wife die, the whole Term ſhall 
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go to the ſurviving Jointenant, and no Part thereof to the Husband; be. 
cauſe, though the Husband, if he ſurvives, is by Law to have all Chat. 
tels Real and Perſonal of his Wife's, and this Term was a Chattel Rea, 
yet the Title of the other Jointenant, to have the Whole by Survivorſhip, 
coming at the ſame Inſtant, and being the Elder Title, ſhall prevail 
againſt the Husband. | 5 
GER 914. A Leate was made to the Husband and Wife for Years, they enter, 
Downing and and the Leflor afterwards enfeoffs the Husband, who dies ſeiſed, the 
Seymor. O, In Wife ſurvives and claims the Term; and betwixt her and the Heir of the 
Caſe of the Husband the Diſpute was, Whether the Term were ext nguiſhed ; and 
e per totam Curiam, by Acceptance of the Feoffment the Husband h th ſur. 
**rh> Term rendred the Term, and then it is extinguiſhed, and the Wife barred of 
in this Caſe any Title thereto; but they held that it would bave been other wiſe if 
would not the Conveyance had been to the Husband by Bargain and Sale nrolled, 
r e or by Fine; for theſe meddle not with the Poſſeſſion, but only carry fuch 
uſe the Intereſt as the Reverſioner had in him, and then the Husband mis ht 


— 


Leaſe being have the Term in Right of his Wife, and the Inheritance in his own 


made after Right; but by the Feoffment he admits the Leſſor to have Power to 
ES. come upon the Poſſeſſion to make Livery ; which, if the Term ſhould 


are no Moie- ſtand in his Way, he could not do; and therefore ſuch Admittance a- 


ries berween mounts to a Surrender thereof. 
Hu« band and 


Wife, the Husband cannot be ſaid to be poſſeſſed thereof in her Right, more than in his own, but 
both are poſſeſſed by Intireties; therefore it ſhould ſeem in that Caſe likewiſe, that the Term would 
be merged. | | | | 


Alo. pl. 304 A Husband poſſeſſed of a Term for Years in Right of his Wife, with 
Remainder to himſelf in Fee, by Deed inrolled bargains and jells the 
Jand for Money, and dies, and his Wife enters, claiming the Reſidue 


of the Term; and the Opinion of the Book ſeems to be, that her Claim 


was good; for though a Feoffment, in ſuch Caſe, by the Husband would 
have poſſeſſed the Term which he had in Right of his Wife by Way of 
Plowd, 423. Union and Extinguiſhment, yet by Bargain and Sale nothing paſſes a 
U fe, and by Creation and Grant of the Uſe, the Term which he had ir 


| ok Uxoris ſhall not paſs; ſo that this being no Diſpoſition of the legal 


Intereſt of the Term, but only of a Uſe (which, in reſpect of his Inheri- 
tance in Remainder, he might well create) this was good as to the Herm 
during the Life of the Husband only, and then the Wife after his Death 
ſhall have the Leaſe diſcharged of it; as if the Husband had granted a 


Rent, Ec. out of the Wite's Term; but if there had been the Words 


grant, aſſigu, or any other Word which would have paſſed the legal In- 
rereſt of the Term, this would have barred the Wife; but the Words 
Bargain and Sell, by 27 H. 8. could have no Operation to raiſe an Uſe, 


which ſhall be executed in Poſſeſſion, but only out of the Reverſion, 


whereof the Husband was ſeiſed, as the Statute ſpeaks ; and therefore 
this being a Term in Groſs, whereof the Husband was not ſeiſed, but 
only poſſeſſed, the Bargain and Sale paſſed only an Uſe thereof at Com- 
mon Law, and not by Virtue of that Statute, and then not being exe— 
cuted in Poſſeſſion, the Uſe at Common Law, which was collateral to 
the Land, fell off with the Death of the Husband, who created it, as 
other collateral Charges of his would do, and by conſequence the Wite's 
Title to the Reſidue of the Term continues good; but if the Husband 
had been poſſeſſed of ſuch Term in Groſs in his owa Right, without an 
Inheritance in him, and had made a Bargain and Sale thereof, though 


this would not have been executed by the Statute in Poſſeſſion, for the 


Reaſon before mentioned; yet it would have paſſed a Uſe at Common 
Law, which would have made him Truſtee in Equity for the Bargainee. 
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if a Man marries a Woman who has a Term for Years ſettled on her gn. ,- . 
15 8 5 a” 12 15 For this, vide 
in Truſt, the Husband may as well diſpoſe of this Truſt, as if the legal 1 not. Abr. 
Intercſt was in her. 3 2 1 
J 2 „ CVE 
1 55 So Sh. | 1 Chan. Ca. 225. 1 Vern. 7, 18. 2 Fern. 259. Abr. Eg. 58, 


3: Ok her Perſonal Ekate in Poſſeſſion, and Choſes in 
B. E . i i lclon. | | ! 


All the Perſonal Eſtate, as Money, Goods, Cattle, Houſhold Furni- od Sd 
ture, Cc. that were the (a) Property, and in the Poſſeſſion of the 570 1 . 
Wife at the Time of the Marriage, are actually veſted in the Husband; Ce. Liz, 351. 
fo that of theſe he may make any Diſpoſition in his Life- time, without (a) And 
her Conſent, or may by Will deviſe them, and ſhall without any ſuch e 
Diſpoſition go to the Executors or Adminiſtrators of the Husband, and not nal jar en 
to the Wifez though ſhe:{urvive him. . | ſhe has in 
J)) any 090 nd RET ioea t 3 | Auter droit as 
: Execytrix, or Guardian in Socage, Cc. ſhall not go to the Husband. Co. Lit. 351. Alſo a bare Poſ- 
2 ſeſſion of Perſonal Goods is not by the Marriage given ro the Husband ; for if Goods are bailed to 
B 4 Feme Sölef or if ſhe finds Goods, and after marries, the Action of Detinue mult be brought a- 
gainft, both Husband and Wife. Co. Lit. 351. The Civil, or ſcarce any Law, gives fo great a Power 
to the Husband over, the, Eſtate of the Wife, as the Common Law does. 1 Sid. 111. By three 


Judges arguen BO 


But Chd/es in Action, as Debts due to the Wife by Obligation, Sc. ; „„ 
. d d b Actio f n | . . 4 Co. Lit. 351. N 
Which are to be demanded by ion, though they are likewiſe ſo far > Mod. 186 
veſted in the Husband, that he may reduce them into Poſſeſſion; yet if But where 
be diry befoge any een made by him, they ſhall go to his Wife, nor the Goods of 
© hall they, without: fuch Alteration, furvive to the Husband upon the* Fee Sole 
Death 19 | . 
i 3 ; VVV 3 Trover or 
I Bailment, and ſhe marries, the Property which continued in the Wife is veſted in the Husband, and 
E — he alone, without his Wife, may bring Detinue for them. 1 Sid. 172. 1 Keb. 641. Moor 25. pl. 8 5. 
1 Vent. 261. 2 Lev. 10). (65) Adminiſtration of Right is to be granted to the Husband. 1 Pol. Abr. 


1 * 


* 


another by 


miniſtrator to his Wie, 


910, And by the Stature 29 Car. 2. cap. it is enacted, That the Statute of Diſtributions ſall not extend to 


the Eftates of Feme Covert. 
If a Feme Sole Obligee marries, and the Husband makes a Letter of 1 Rol. Abr. 
Attorney to F. S. to receive the Money, who receives it accordingly, 34** . 
and the Feme dies, the Husband ſhall have an Action of Account for 14 800% 1 
Money; for by the Receipt this was become a Thing in Poſſeſſion. e 
If a Legacy be deviſed to a Feme, who takes Husband, and the Baron Gold. 165. 
makes a Letter of Attorney to F. S. to receive the Legacy, and he re-! Nel. Abr, 
| ceives it accordingly, this, by his Receipt, is became the Chattel of the“ 
Husband. Y FE F UU 
A So if the Baron and Feme had made a Letter of Attorney to J. S. to Moor 42. 
receive the Legacy, and he had received it accordingly, by this Receipt * Rol. Al. 
this ceaſes to be a Thing in Action, and is become a Thing in Poſſeſſion; 84% : vi 
and the Husband or his Executor, after the Death of the Feme, may 169, 25 
have an Account upon this Receipt againſt J. FS. ” 


the Wife, or he have any Right to them, but as he is intitled pgg:g of 


— — _—_— — r 
—— 
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) Of the Husband's Right to Things ac: 
cruing to the Mike during Coverture, 


Co. Lit. 351. Usband and Wife are conſidered as one Perſon in Law, and to have 
1 Salk 115, but one Will between them, which is ſeated in the Husband, as the 
8 Head and Governor of the Family; and therefore the Law gives him the 


cannot take ſame Right over any Real Eſtate accruing to the Wife during Coverture, | 
by Moieties, as if ſhe were ſeiſed of it before Marriage; ſo of Chattels Real accruing 
vide Head of to the Wife, and an abſolute Power over any Perſonal Eſtate or Inter} 
Fointenants. accruing to the Wife by Gift, Deviſe, or her Labour. „ edt 
Carth. 251. Jndebitatus Aſſumpſit was brought by Husband and Wife againſt the 
1 Salk. 114. Defendant, in which they declared, that he was indebted to them in 
5. C., ſuch a Sum of Money for Periwig- makers Work done by the Wife, 4 
4 Mod. 1 56. . | ; 3 
S. C. Damnum ipſorum; and on Demurrer Judgment was given againſt the 
Buckley © Plaintiffs ; for this being a general Indebitatus Aſſumpſit implied by Lay, 
Us” v. 1 8 the Law will not (a) imply any Promiſe made the Wife, for: ſhe is a 
(6) 3 * Servant to the Husband, who is at all the Charges in furniſhing Hair, 6, 
P=C1A 7 ad | 1. i 
was made to him only, 


1 
; 


debitatus A,. and therefore the Law implies, that the Promiſe 
ſumpſit had for Breach of which he alone ought to have ſued. 
been brought 5 OE | 

on an expreſs Promiſe made the Wife, it ſeems it would be good, though they had both joined, 
Vide Cro. Elix. 61, 96. Cro. Fac. 77. Cro. Car. 439. 2 Sid. 128. 5 AT 


8 
{13 I 13 . 


2 * 
715 "1-3 


1 Saſk, 115. If a Feme Covert ſues a Woman in the Spiritual Court för Adultery 
Chamber, with her Husband, and obtains a Sentence againſt her, and, Coſts, the 
of Colonel Husband may releaſe theſe Coſts, for the Marriage continues, and what- 
| Hewſo, ever accrues to the Wife during Coverture belongs to the Huſband: Per 
Holt, Ch. Juſt, on a Motion for a Prohibition RE 
1 Rok. Rep, But if the Husband and Wife be divorced a nenſa & thoro, and the 
426. Wife has her Alimony, and ſues for Defamation or other Injury, and 
; 2 there has Coſts, and the Husband releaſes them, this ſhall not bar tbe 
245. Wie, for theſe Coſts come in Lieu of what ſhe hath ſpent out of her 

2 Rol. Abr. Alimony, which is a ſeparate Maintenance, and not in the Power of her 
293- | Husband. : | Sp | 
18alkitS. A Legacy was given to a Feme Covert, who lived (/) ſeparate from 
i her Husband, and the Executor paid it to the Feme, and took her Re- 
Chancery. CEiPt for it; yet on a Bill brought by the Husband againſt the Executor, 
O. C) If ſuch he was Decreed to pay it over again, with Intereſt. 


Separation ER : | SE BY 
had been by Agreement, and the Agreement and a ſeparate Maintenance Decreed in Chancery. It bi 

Husband and Wife are Divorced a menſd & thoro, and a Legacy is left to her, the Husband may re- © of 

leaſe it. 1 Pol. Abr. 343. 2 Rol. Abr. 301. Moor 665. Cro. Eliz. 908. Ney 45. 1 Rol. Rep. 426. 3 Bulſt. A 


264. Moor 683. 1 Salk. 115. But a Man may by Deed or Will give any Thing in Truſt for the ſepa - 
rate Uſe of « Feme Coyert ; and this ſhall be out of the Power of the Husband. 2 Vern. 659. 
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. Baron and Feme, 707 
(E) Ok the Wife's Acts and Agreements be- f 


© foe Marriage, in what Caſes revoked and 9 
made void by the Marriage. | 


Y the Marriage the Husband and Wife become one Perſon in Law, 4 C. 60. | 
B and therefore ſuch an Union works an Extinguiſhment or Revoca- 5 Ce. 18. | 


[ 

tion of ſeveral Acts done by her before the Marriage; and this not only 3 . 1 
for the Benefit of the Husband, but likewiſe of the Wife, who, if ſhe R 0 
vere allowed at her Pleaſure to reſcind and break through, or confirm Cre. Car. zog. iÞ 
E ſeveral Acts, might be ſo far influenced by her Husband, as to do Things Fl 
greatly to her Diſadvantage. . 6 55 | [| 
But in Things which would be manifeſtly to the Prejudice of both Huſ. 5 Ce. 10. 1 

band and Wife, the Law does not make her Acts void; and therefore Henftead's. | i 

if a Feme Sole makes a Leaſe at Will, or is Leſſee at Will, and after. Ce. EE 

E wards marries, the Marriage is no Determination of her Will, fo as to | 
make the Leaſe void; but ſhe her ſelf cannot without the Conſent of 11 
ber Husband, determine the Leaſe in either Caſe. 1 | 1 | 
EF So where a Warrant of Attorney was given to confeſs a "Ix to 1 Selk-r155 [4 
a Feme Sole; and the Court gave Leave, notwithſtanding the Marriage, 1 


[ 
to enter up Judgment, for that the Authority ſhall not be deemed to be | 1 5 
© revoked or countermanded, becauſe it is for the Husband's Advantage; | | 5 » 
like a Grant of a Reverſion to a Feme Sole, who marries before Attorn- | 
ment, yet the Tenant may attorn afterwards ; otherwiſe if a Feme Sole 
gives a Warrant of Attorney, and marries, for that is to charge the Huſ- 
band. fas 0 3 . V 
But if a Feme Sole makes her Will, and deviſes her Land to J. S. and 4 0. 60. 
afterwards marries him, and then dies, yet J. S. takes nothing by the Lee and 
Will, becauſe the Marriage was a Revocation of it; for as the Law will A : 1 
not allow a Woman under Coverture to make a Will, leſt ſhe ſhould be 1 
influenced by her Husband in the Diſpoſition of her Eſtate; ſo for the | 8 1 
E ſ\me Reaſon Wills made by a Feme Sole are countermanded by the 
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Marriage, leſt ſhe ſhould be influenced by her Husband (if it continued Mt 
after the Coverture) to revoke it, or let it ſtand, as it beſt anſwered his 11 
Intereſt. 5 „ 1 
If A. on the one Part, and B. and C. a Feme Sole on the other Part, 1 Re,, 457 | 


ſu mit themſelves to the Award of F. N. and after C. takes F. S. to Huſ- 332. 

E bind, and after the Arbitrator, before any Notice of the Marriage, Ruled on 

makes an Award that B. and C. ſhall pay 30 J. to A. yet this ſhall not ee 

bind 7. §. and C. his Wife, nor B. for the Submiſſion by the Marriage hie and 
of C. is revoked as to B. alſo, and this without any Notice. Giffard 

A entred into a Bond with his intended Wife, conditioned to leave 

her at his Death 1000 J. if ſhe ſurvived him, G. A. died Inteſtate, and 1. Salk 325. 8 1 
the Wife took out Adminiſtration to him; in an Action of Debt brought Gage v. Adlon. * 


Y 2 7 e ; r Comb. 242. 1 
a gainſt her as Adminiſtratrix for Rent incurred due in the Life-time of Carb. 7 | 
ber Husband, the pleaded this Bond, and that 250 J only came to her S. C. Where | b 
3 Hands, which ſhe retains in Part of Satisfaction, and that ſhe had not it is faid, 5 


© Aſſets ultra; on Demurrer the whole Court agreed, That Contracts and r Weis 15 
Debts in Præſenti, alſo ſuch as were contingent, and might happen during brought in 
| the Coverture, were extinguiſhed by the Marriage ; but two Judges in the Tab 
8 85 3 quer Cham- 
4 ber, but the Plaintiff in Error perceiving the Court inclined to affirm the Judgment, did not pro- 
3 _ Note; By the Caſes on this Head, in which there are Variety of Opinions, the better Opinion 
cems to be, that ſuch a Bond is extinguiſhed; but if the Husband had entred into a Bond with a 
& Sanger, conditioned to leave the Wife ſo much, it would be good; alſo a Promiſe or Covenant with 
g 4 - intended Wife is good, not being a Debt in Praſenti. Fenk. Rep. 166, 221. 1 Rel. Abr. 343. 2 Rol. 
| = 407. Hob. 216, 227. Hutt. 17, 18, Ney 26, Cro. Fac. 571, Palm. 99. 2 Rel Rep. 162. 2 Sid. 58. 
it, Rep. 32. Hetl. 122. oy 


this 


292 SDBDaron and Feme. . 


this Caſe, againſt Holt, Ch. Juſt. held, That this Bond with a Cond-. 
tion, was like a Promiſe or Covenant before Marriage, to leave the Wit, 
ſo much (which were agreed to be good) and. being to be paid 77 fury, = | 
was not extinguiſhed by the Marriage, but was in Cuſtodia Legis, to pre. 
ſerve a Right, and anſwer the Intention of the Parties; but ol; held, 
That the Bond and Condition were diſtinct, and that upon the Execy. Me 1 
tion of the Bond there was a Debt in Præſenti, which was extinguiſhed by W | 
the Marriage; but the Defendant had Judgment. | 
: Vern. 480, A Man enters into a Bond to his intended Wife, conditioned to leave 


vide 1 Chan. riage, yet it ſhould be made good in Equity; and that the Wife might 
cn, 430 redeem and hold the Land till ſhe was ſatisfied her Debt. 
1 ern. 408. | | e : E 


For this vide Alſo Equity will ſet aſide the intended Wife's Contracts, though legal. 
2 Chan. 


81, 0 f $ a 1 s : . £ 
1 to deceive and cheat the Husband, and are in Derogation of the Right, 
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4 8 | 1 Vera, 498. But where a Widow, before cr Marriage with'a ſecond Husband, al- 
1 F e ſigned over the greateſt Part of her Eſtate to Truſtees, in Truſt for Chil- 


8 —_———_——_——_ — 


F EY (E) Where the husband ſhall be liable to tht 

__ Wife's Debts contracted befoze Marriage, 
and herein of a Wite that is Executrir 0! 
Adminittratrix. e 


JI ⅛ ˙!n... ES Er a bin, et Ao be breed r wed > My 


I 


FE N. B 265, HE Husband is liable to the Wife's Debts contracted before Mat. 
202.6. 22 6. 1 riage, whether he had any Portion with her or not; and this the 
i | Mow 463. Law preſumes reaſonable, becauſe by the Marriage the Husband ac- 
1 1 Rol. Abr. quires an abſolute Intereſt in the Perſonal Eſtate of the Wife, and has the 
| 3 Mod, 186. Receipt, of the Rents. and Profits of her Real Eſtate during Coverture : 
alſo whatever accrues to her by her Labour, or otherwiſe, during the C 
verture, belongs to the Husband ; ſo that in Favour of Creditors, anc 
that no Perſon's Act ſhould prejudice another, the Law makes the Hul- 

band liable to thoſe Debts with which he took her attached. 


. But 
>Þ * 


Baron and Feme. 293 


But if a Feme Sole indebted marries and dies, the Husband ſhall not 10 H. 6. 16, 
be charged, for they mult be recovered in the Life-time of the Huf- 1. 


20 H. 6. 22. 
band. 1 Rol. Abr. 


So though there be a Judgment in Debt againſt a Feme Sole, and ſhe 351. 
marties and dies, the Baron ſhall not be charged therewith, for he is 


—— 


5 ; . 2 Mod. 186. 
not liable to her Debts before Coverture, unleſs recovered in her Life- Aprect per 
time. | | Curiam; but 

where a 


Feme Sole bought Gaods, but did not pay for them, and the Goods came to her Husband's Hands, 
and the Creditors, after her Death, brought a Bill in Equity againſt the Hu«band, to which he de- 
murred ; but the Demurrer was over ruled; my Lord Chancellor with Earneftneſ, ſaying, he would 


change the Law in that Point. 1 Chan. Ca. 295. But ©. for where a Man married a Woman Trader, 


who dicd, and at her Death was indebted to ſeveral Perſons for Wares which ſhe had bought of 
them, and which were by her in Specie at the Time of her Death, and came to the Hands of ber 
Husband ; on a Bill brought againſt him, that he may either pay for theſe Goods, or let the Perſon 
have them again; it was held, that he may plead that he is neither Executor nor Adminiſtrator to 
his Wife, and therefore not liable to her Debts, and that all her Goods belong to him by Law. 
Abr. Ca. Eg. 60. | | | 


If Baron and Feme are ſued on the Wife's Bond, entred into by the 1 Sid. 337 
Feme before Marriage, and Judgment is had thereupon, and the Wife by mo 
dies before Execution, yet the Husband is liable; for the Judgment has 


Wife had re- 
altered the Debt. NS i 


Right of: the 


Wife, and nad Judgment, the Husband might ſue out Execution after the Death of the Wife. Cro. 


Car. 208. 1 Sid. 337. 1 Salk. 116, Comb. 45. Carth. 415. 


If there be Judgment in Debt upon a Bond againſt a Feme Sole, and Carth. 30. 
ſhe marries, and after upon two S. Fa. againſt the Baron and Feme, Obrian und 
and Nihils returned, Judgment is thereupon had againſt the Baron and 3 Mod 186. 
Feme, and ſo it reſts for a Year and a Day, and then the Wife dies, a S. C. 
Scire Facias will lie againſt the Baron, to ſhew Cauſe why Execution 1 Salk. 116. 
ſhould not go againſt him upon the firſt Judgment, for the Award of . 45: 
Execution was abſolute againſt the Baron and Feme, and ſo it became his 8%“ 48. 


; ; S. C. cited, 
Debt, whereas before, it was only the Debt of the Wife. and allowed 


If a Man marries an Adminiſtratrix to a former Husband, who in her to be Law. 
Widowhood waſted the Aﬀets of her Inteſtate, the Husband is liable 1 
to the Debts of the Inteſtate, during the Life of the Wife; and this % 115 


. King v. Hil- 
ſhall be deemed a Devaſtavit in him. as. For this 


vide Head of 


Executors and Adminiſtrators, and 1 Rol. Abr. 351. Moor 761. Co. Car. 208, 227, 458. 1 Sid. 337. 


Note, That in Equity the Creditors of the firſt Husband may follow the Aſſets in the Hands of a 
ſecond Husband, although the Wife be dead. 1 Chan. Ca. $0. 1 Vern, 309. 2 Vern. 61, 118. 4. mar- 
ried an Adminiftratrix to her former Husband, to a Share of whoſe Perſonal Eſtate the Plaintiff was 
intitled ; the Adminiftratrix was likewiſe intitled ro a Third ; and before her ſecond Marriage had 
waſted great Part of the Eſtate, and then died; and a Bill was brought againſt her Husband, to have 
an Account of the Eſtate, and a Satisfaction for his Share; an Account was decreed to be taken of 
what Eſtate had come to the Hands of the Adminiſtratrix before her ſecond Marriage, and the 
Plaintiff ro have Satisfaction againſt the Defendant abſolutely for ſo much as came to his, or his 
Wite's Hands after Marriage, and for what came to her Hands before her ſecond Marriage, to have 
Satisfaction againſt the Defendant, ſo far as he had any Eſtate of his Wife's. Abr. Ca. 60, 61, 
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3 grounded merely on the Breach of the Law, the Husband ſhall not be 
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i Se Baron and Feme. 


(C) Where ſhe alone ſhall be puniſhed foz a cri⸗ 
minal Offence, and where the husband chan 
be an{Werable foz what ſhe does in a Civil 

Take, bs; A Covert is ſo much favoured in Reſpect of that Power and Ay. 


S. P. C. 26, thority which her Hus band has over her, that ſhe ſhall not ſuffer 
142. any Puniſhment in committing a bar? Theft in Company with or by Co- 


E. P. C. 65. ercion of her Husband. | 


27 A.. 401. 


Hack. P. C. 2. ſhe ſhall not be deewed Acceſſory to a Felony for receiving her Husband who has 


been Guilty of it, as her Husband ſhall be for receiving her. 3 Inft. 108. H. P. C. 65, 2 Hawk. 320. 


E. P. C65. But if ſhe commit a Theft of her own (a) voluntary Act, or by the 


27 bare Command of her Husband, or be Guilty of Treaſon, Murder or 
40. Robbery, in Company with, or by Coercion of her Husband, ſhe i; 


Fitz. Cern. puniſhable as much as if ſhe were Sole. 


199. | 


(a) But ſhe is not Guilty of Felony in ſtealing her Husband's Goods; becauſe a Husband and Wife 
are conſidered bur as one Perſon in Law, and the Husband by endowing his Wife at the Marriage 
with all his worldly Goods, gives her a Kind of Intereft in them, for which Cauſe even a Stranger can- 
not commit Larceny in taking the Goods of the Husband by the Delivery of the Wife, as he may by 


taking away the Wife by Force and againſt her Will, 1 Hawk. P. C. 93. 


„ A A Feme Covert generally ſhall anſwer as much as if ſhe were Sole, 


N P. C. for any (5) Offence not Capital againſt the Common Law or Statute; 


3. vide and if it be of ſuch a Nature, that it may be committed by her alone, 


Moer 8 13. without the Concurrence of the Husband, ſhe may be puniſhed for it 
Hob. 93- without the Husband, by Way of Indictment, which being a Proceeding 


Cro. Fac 482. included in it for any Offence to which he is no Way privy. 5 


11 Co. 61. 


That ibe Husband is not liable to pay the Forfeiture recovered on an Indictment againſt the Wife; 
and therefore Quare whether a Conviction of a Feme Covert, upon an Indi&ment, can be pleaded to 


an Information againſt her and her Husband. 1 Hawk. P. C. 18. (ö) She cannot be indicted for Bar- 


ratry. 1 Rol. Rep. 39. Whether ſhe may be indicted for Foreſtalling, Ouere 1 Sid. 410. 2 Keb. 634+ 


may be indicted for a Scold, and Judgment againſt her to be ducked; bur Scolding once or twice is 


not ſufficient to conſtitute this Offence, which lies in the frequent Repetition of it, to the Diſturb- 
ance of the Neighbourhood. And the Indid ment muſt ſet forth that ſhe is communis Rixatrix, and 
not Rixa. 6 Mod. 215, 239. A Feme Covert may be Guilty of a Forcible Entry, by entring in Per- 
ſon, and may be impriſoned for it. 1 Hawk. P. C. 147. Where the Husband may be proceeded againſt 
for the Recufancy of his Wife, vide 1 Hawk. P. C. 17,18. She may be indifted together with her 
Husband, for keeping a Bawdy-Houſe, 1 Hawk. P. C. 2. If a Woman bring a malicious Appeal for 
the Death of her Husband, known by her to be alive, ſhe may be impriſoned for her falſe Appeal, 


till ſhe make Fine to the King, and the Husband ſhall go at Large. 8 H. 4. 17. Fitz. Coron. 73. Bro 


Impriſonmert 100. 


Skin. 348. A Feme Covert lent 20 J. to be paid at 20s. by the Week, and 15: 
monte! 935 64. Intereſt, the Borrower paid the Intereſt, which amounted to 305 
which the Wife exacted and received; and this appearing on Evidence, 


in an Action brought by the Husband for the Money, Holt, Ch. Juſt. 


ruled it to be an Uſurious Contract by the Husband, ſufficient to diſ- 
charge and avoid the Obligation civiliter, though not ſufficient to 
charge the Husband criminaliter. | | 


de 1 Face, If the Wife incur the Forfeiture of a Penal Statute, the Husband may 


?P. C. 3. ard be made a Party to an Action or Information for the ſame, as he may 
tae Auth: be gencrally to any Suit for a Cauſe of Action given by his Wite, and 


rities the - 
- yy ers ſhall be liable to anſwer what ſhall be recovered thereon. 


If 
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tt a Feme Covert pretending herſelf to be Sole, marries a ſecond 1 Sid. 375- 


Husband, he ſhall have no Action againſt the firſt, becauſe this Action Ne . 
js founded upon the Communication and (a) Contract of the Wife, which fesrahle f. 


. 5 ſwerable for 
will not bind the Husband; beſides this is Felony. a Treſpaſo 


| | | done by her, 
or for ſlanderous Words ſpoken by her. Vide 2 H 6. 22. Kelw. 61. 1 Rol. Abr. 251. 1 Leon. 122. Cro Car. 376: 


(a) Where the Husband ſhall be bound by ſome of her AQs, as in ſelling of Goods, receiving Money for 


him, vide the next Head and 2 Inſt. 713. 1 Sid. 114. Cro. Elix. 245. 3 Leon. 267. 1 Chan, Ca. 38. 6 Mod: 
162. Comb. 450. Fenk. Rep. 4, 23. 


Several Goods were deviſed to As Wife for Life, and after her De- 1 Ver. 143. 


ceaſe to J. §. in this Caſe, though A. and his Wife were parted, and | 


there had been great Suits for Alimony, and ſhe, during the Separation, 
had waſted the Goods, yet the Lord Keeper thought it reaſonable that 
the Husband ſhould be charged for this Converſion of the Wife's, B.'s 
Title being paramount the Feme's  _ 


* * 


2 * —— 


(H) Of her Contracts foz Neceſſartes, and how 
far the husband is bound by ſuch Contracts, 


T is clear that a Husband is obliged to maintain his Wife, and may 11 H 6. 30. 
by Law be compell'd to find her Neceſſaries, as Meat, Drink, Clothes, Fiz. Debt 41. 
Phyſick, Sc. ſuitable to the Husband's Degree, Eſtate or Circumſtan- Fon .. 


. | *f » All 6. 
ces; it ſeems alſo ſettled that the Wife is not to be her own Carver, and 55 


| 5 Lit. Hep. 30). 
that ſhe hath not an innate or abſolute Power of binding the Husband H: AY, 


by any Contract of hers, though for Neceſſaries, without his Aſſent, Jenk. Rep. 4. 


precedent or ſubſequent; the Law therefore in theſe Caſes, which ſeems ! Aol. Abr. 
eſtabliſhed by e and Practice, is to leave it to Jury to find whether 3 | 
the Husband conſented or not; and though no expreſs Conſent or A- 110, W. 
greement of his be proved, yet if it appears that ſhe cohabited with her 1 Mod. 128. 
Husband, and bought Neceſſaries for herſelf, Children or Family, the 2 . 155 
Husband ſhall be chargeable, and the Jury may find, on their Oaths, Ser 69, 
that they came to the Husband's Uſe, he being by Law obliged to pro- 2 Pons, 4 
vide for thoſe; alſo if ſhe cohabits with her Husband, and is ever fo 1 Lev. 4, 5. 
lewd, he ſhall be liable to her Neceſſaries; for he took her for better 1 Call. 116, 
for worſe ; ſo if he runs away from her, or turns her away, or Forces 1 1 
her by Cruelty or ill Uſage to go away from him; but if he allows her 2 Show. 285 
a ſeparate Maintenance, or prohibits particular Perſons from truſting her, Skin. 348. 
he ſhall not be liable during the Time that he pays ſuch ſeparate Main- 
tenance, nor for Neceſſaries taken up of thoſe Perſons particularly prohi- 
bited; for in theſe Caſes no Conſent, but rather the contrary appears ; 
but a general Warning or Notice in the Gazette, or other News-Paper, 
not to truſt her, is not a ſufficient Prohibition. Alſo the Jury are to de- 
termine as to the Wite's Neceſſity, the Husband's Degree and Circum- 
ſtances, and the Value of the Things ſold and delivered, and give a 
Verdict, and aſſeſs Damages accordingly. 3 
But the Learning on this Head, will be beſt explained by inſerting 
the celebrated Caſe of Scot and Manby, with my Lord Chief Baron 
_ Hale's Argument at length. . 3 3 
A Woman departs from her Husband without his Conſent, and du- Manly and 
ring her Abſence, the Husband prohibits ſeveral Perſons, and among ms 22 
| EA 4 the ed in nec 


amber ona Special Verdict, by eight Judges againſt three; but Aekings, ohe of the eight, agreed 
Ub the three, it there had been no Special Prohibition; and Brideman, Ch. Juſt; one of che eight, 


held 


Exchequef: 


Ti 
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** 


held that the reſt J. S. to truſt her, and after ſhe makes a Requeſt to cohabit 


admitting again with her Husband, and he refuſes to receive her, and yet 7. x 
otherwiſe, N 


viz. that the ſells to her Silk and Velvet to the Value of 40 l. which is found ſuitable 
Husband to the Degree of her Husband, the Husband ſhall not be charged. 


was liable, : bs | | : 
yet he might make ſuch Special Prohibition to a particular Perſon, and it would excuſe him, 1 % 


109, 110, Sc. and 1 Mod. 128. 1 Lev. 4, 5. 1 Keb. 69, So, Ec. S. C. 


Lord Chief 1. I will ſay ſomething of the Nature of Contracts. 


Baron Hale s 2. I will a 


pply it to our Caſe, in Conſideration of the Verdict, as it is 
Argument „ | | 
in the Ex. und. 


chequer- 3. I will ſhew in what Particulars we all agree, and where we differ, 


Chamber, and ſo ſtate the Queſtion. 


4 ends. 4. 1 will ſpeak to the Queſtion as it ſhall be ſo ſtated. 


755 3 8 1. A Contract is the Conſent of two or more, whereby to bring in 
an Obligation of one to the other; and the Parts requiſite to ſuch : 
Contract, are 1ſt, Parties, 2dly, Conſent, 3dly, an Obligation. 
iſt, It is requiſite that the Parties be not diſabled to Contract; and a 
to that, in Law ſome are diſabled to Contract quoad hoc and ex parte, a 
an Infant, non compos, Ec. and ſome have an abſolute Diſability ; as a 
Feme Covert, who can no way in our Law contract. „ 
 2dly, As to the Conſent, that muſt be either expreſs or implied; 
expreſs muſt be either Precedent, Concomitant or Subſequent ; implied 
is raiſed by Law; as where a Man is made Bailiff, Steward or Houſ:. 
keeper, a general Authority is given him; when Goods come to a Man; 
Uſe, he having had Notice of the Contract, it is an Aſſent the Lay 
will imply, and make the Contract oblige him; and if either of theſe 
had been found in this Special Verdict, it had been well; for then there 
had been Fact enough for the Law to have made Conſtruction upon, 
There is, beſides all this, Evidence of a Conſent in Fact, which muſt in- 
duce a Jury, if there be no Circumſtances againſt it. As if I ſend a 
Servant always with ready Money, and he buys upon Truſt, here is no 
Evidence; bur if I uſually ſend him upon Truſt, and where he takes up 
| Goods I ſtand to his Bargain, and pay for them, this is Evidence that 
I would have all the World truſt him ; and this a Jury may apply to 
make a Conſent to any particular Contract; but then they muſt find 
the Aſſent in Fact; for that which is the Evidence to them we cannot 
judge upon. ELD | ny, 
3dly, As to the Obligation, it is neceſſary that this be upon the Party 
_ conſenting. I know that in ſome Caſes the Obligation of a Contract 
may be transferred by Way of Concomitancy ; as to the Husband, it is 
carried with the Chattels and Perſon of the Wife; and it lies upon the 
Heir and Executor when they have Aſſets; but for a Man to be origi- 
nally bound by a Contract, it is neceſſary that there be his Conſent ; and 
the Conſent of no other Perſon will ſerve. TT 
2. To conſider what is in the Verdict, and apply what has been ſaid 
to it: I find in it no Aſſent of the Husband's found, nor any Authority 
he gave his Wife, but only Matter of Evidence. I confeſs that when 
a Wife, though not particularly appointed, contracts for Neceſſaries for 
herſelf, her Family, her Husband or her Children, this is great Evidence 
to a Jury to make them find the Aſſent of the Husband ; for it cannot 
be reaſonably thought that any Man would be ſo barbarous as to den) 
his Aﬀent to have the Neceſſities of his Family ſupplied ; and ſo it ma) 
be believed and found he did Aſſent; but this is only in Caſe of Coba- 
bitation ; for it may be well imagined, that when a Wife leaves her Huſ- 
band, that he may refuſe to ſupply her; and ſo in the Verdict, this 
Matter of Evidence is anſwered by finding that ſhe departed from him; 
but then there is an Anſwer on the other Side, that ſhe . or 
I | belor 
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bent upon any Conſent of the Husband's; I ſhall conſider, 
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before this Contract, deſired to cohabit with him; to this it is replied 
again with a flat Bar to any Evidence that can be given of an Aſſent, 
. that the Husband did expreſly prohibit thoſe Tradeſmen to truſt 
her ; the Judges in their Directions to a Jury direct them to be guided 
by ſuch Evidence of an Aſſent, when nothing appears to the contrary ; 
becauſe it would be very hard in Point of Proof to ſhew expreſs Evidence 
of Aﬀent to every Particular ; but when there is an expreſs Prohibition 
or Denial of Aﬀent, this takes off all Circumſtances of Evidence on the 
other Side, | WE 

3. I am to ſhew in what Points we all agree, and where we differ. 

1ſt, We all agree that it is not the Contract of the Wife's to bind 


her; for in our Law, ſhe has no Will, nor Power to bind herſelf; the 
Civil Law as it allows her a Property diſtin& from the Husband's, ſo it 


gives her Power to bind herſelf by Contract. | 


2dly, It is agreed of all Hands the Wife ought to be maintained; the 


Civil Law, though it allows the Wife a ſeparate Property, yet the Huſ- 
band ought to maintain her out of her Dowry ; it is more neceſſary for 
the Common Law, that takes away all Property from her, to make Pro- 
viſion for her Subſiſtence, elſe that which we pretend to be the moſt rea- 
ſonable and provident Law in the World, would be the moſt barbarous ; 
but in this we differ. It is ſaid by thoſe who argue that the Husband 


ſhould be charged, that ſhe may be maintained by a Power the Law 
gives her to charge her Husband by Way of Contract; which is altoge- 
ther denied by us. | 55 
zaly, We all agree that when the Wife contracts for the Neceſſaries 


of her Husband, Children or Family, that this ſhall not charge him by 


any inherent Power in the Wife, but by a reaſonable and implicite Al- 
ſent, which muſt be found by a Jury; but we differ in the charging 


him; when ſhe contracts for the Supply of her own Neceſſities, we ſay it 


is not by a Power ſhe has, but there muſt be his Conſent, either expreſs 
or implied. Secondly, we confeſs, that in Caſe of Cohabitation, there 
is great Evidence of his Aſſent, till the contrary appears; but it is not ſo 


binding as will amount to a Preſumption. Thirdly, Therefore we ſay it 


muſt be found by the Jury. Fourthly, That it is countermandable by 
Prohibition, where it is ſaid on the other Side, and muſt be maintained, 


elſe they can make nothing of the Caſe, that there is in the Wife, upon 


the intermarriage, an original inherent Primogenial, and uncounter- 
min4able Power to charge the Husband for her Neceſſities, which the 


Flusb nd can no ways repeal, though there be no Cohabitation or Con- 
ſenc, but an expreſs Prohibition; and this is the true State of the Que- 
{tion berwixt us; if there be ſuch a Power in the Wife or no, indepen- 
iſt, If there be ſuch a Power during Cohabitation ; 2dly, If for Ne 

ceſſaries; and here I ſhall make a ſecond Queſtion, If there be ſuch a 
finding of Neceſſaries as is requiſite in a Verdict; 3dly, If the Depar- 
ture makes nothing in the Caſe; 4thly, Admitting all this, whether it 
be countermandable quad one Man. | 

1ſt, I ſhall hold there is no ſuch Power in the Wife; my Reaſons 
are, | 5 5 
iſt, By the Law of GOD, of Nature, of Reaſon, and by the Com- 
mon Law, the Will of the Wife is ſubject to the Will of the Husband; 


v 


and therefore an Indictment for being a Joint-Receiver with her Husband 


was held ill; but if the Law were with thoſe who argue on the other 


Side, this would be inverted, and the Will of the Husband would be 


ſubject to the Will of the Wife. 


2ly, Becauſe no Man can be originally bound in a Contract, but by 
his own Conſent, _ 


4 G zdly, 
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zdly, To prove the Law on their Side lies upon them, which they 
have not, nor no ways can do, there being but one Semblance of an Ay. 
thority they can alledge, which is 11 H. 6. which is the Opinion of Judge 
Martin, and muſt be intended by way of Evidence, but they ſay, they 
prove it by Reaſon and Inconvenience. | 

1. I anſwer, Argumentum ab inconvenienti will not change or alter the 
Law when it appears to be ſo; but it is only to prove and interpret the 
Law when we are in doubt whether it be ſo or no. | 

2dly, I anſwer, The Inconvenience of the other Side outweighs, and 
is far greater, for it will bring into the Law a manifold Incertainty. 

1. What Things are neceſſary, what kind of Neceſſity, and when, 
and how often this Neceſſity may happen; as if the Husband ſhould give 


the Wife Cloaths, and ſhe give them away the next Day, ſhe is in as 
much Neceſſity the next Day as ſhe was before, and Quicquid neceſitas 


cogit debetur. REY 1 
2dly, There would be great Uncertainty which Way ſhe ſhould ſupply 
her Neceſſities; as this Way, 1. Of taking up Goods, and if ſhe can find 


no Credit with the Mercer, but has the Uſurer for her Friend, then the 
Law ſure that provides againſt her Neceſſities, will give her Leave to 


take up Money; and if that fails, it is reaſonable that ſhe ſhould {ell 
Goods; for the two other Ways failing, thę Law will not let her periſh; 
if there were no Goods, then it were as reaſonable ſhe might receive 


Rents, which would be againſt Sir Paul Tracy and Dutton's Cale, Cro. 7a 
and if there were none ſuch, ſhe might raiſe Money upon the Demiſe of 
the Land; if the Law will give Way to her Neceſſities in the firſt Caſe, 
it muſt yield in all the reſt, for the Caſe may elſe be ſo that the Provi- 
Gon of Law would be defective; but I hold, that in none of theſe Caſes 


the Wife can provide for her ſelf; but ſay there muſt be a Truſt ſome- 
where; as a Father is bound by the Law of Nature to provide for his 
Son, and the Son is bound to provide for the Father, but the Law will not 


| the one Leave to oblige the other by way of Contract, becauſe the Lay 


uppoſes that they will not be ſo unnatural, and entruſts them with it, 


_ vis, before the 43 Eliz. for the Poor, if this 'Truſt muſt be ſomewhere, 


the Husband knows beſt how to manage Affairs, and ſo is fitter to be 
entruſted by the Law, than any Body elſe: I add, that although the 
Law will not preſume ſo much Ill, as that a Husband ſhould not pro- 


vide for his Wife's Neceſſities; yet there is a ſevere Obligation on him, 
not only to ſupply her in Caſe of Exigencies and extreme Neceſſity, but 


according to Conveniency ; but the Law has not made her her own Judge, 


dut provided her a Judicature ſufficient to reform the Cloſe-Handedneſs 
of her Husband; where ſhe is driven to an extream Neceſſity and want of 


Subſiſtence, the Law has appointed a Judge to compel the Husband to 


ſupply her, I mean the Chancellor; for upon a Supplicavit he may be 


bound to the Peace, and bene & honefte tractare, which I hold not to be 
underſtood only, that he muſt uſe her gently, and forbear beating of her, 
but that he muſt ſupply her Exigencies ; then for her Conveniencies the 
Law has appointed the Biſhops Courts; and whereas it is ſaid, that this 


is not the Common Law, I anſwer, that they are Juriſdictions appoint- 


ed by the Common Law, and though their Coercion and Proceedings are 
after another Law, yet their Derivation, as to their Uſe here, was from 
the Common Law; and concerning the Amplitude of their Power, which 
is ſaid not to be able to adminiſter a Medicine ſufficient for this Diſeaſe; 
I fay, as it is aided by the Brachium Seculare, the Power of it falls as ſe- 


verely upon them that diſobey it, as the Common Law can uſe when 


Men will not pay their Debts; for they may Excommunicate, and upon 
that follows Impriſonment, and a Diſadility,to ſue any Action. 


The ſecond Objection made on the other Side, by comparing the Caſe 


of a Feme Covert with the Caſe of an Infant; but I anſwer, an Infant 


is diſabled only Quoad hoc, and may oblige himſelf for Neceſſaries FIG 
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| leſt it might be faid that that was the Reaſon of the Judgment, 

but only name ſome Particulars, wherein it ſeems to be imperfect. 

1. They ſhould have found what the Stuffs were; for it has been ad- 

© judged that Velvets were not neceſſary for an Infant; they ought to have 
found the Circumſtances of the Neceſſity; as where Manſlaughter is "hi 
committed /e deſendendo, or in Execution of an Office ; they ſhould have | 6 
ſet forth of what Kind the Neceſſity was, as there is a Neceſſity of . 
Cloaths, of Meat, of Medicine, and of Habitation; they have Gund | „„ Jl 
| that theſe Goods were neceſſary and convenient for his Degree, they 1 
| Eſtate, and then the Wife cannot expect to be maintained according to i 
the Height of her Husband's Degree; but I lay no hold on theſe De- | 
fects in the Verdict. | | | | | 


band to maintain her ceaſes; it would elſe be very unreaſonable, för 


4 make him liable to the greateſt Enemy he had in the World. 12 E. 4. 18. 


de not to ſet up his Trade in ſuch a Street or Town, it is good. 
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here the Wife would bind her Husband alſo; in the Caſe of an Infant | \ 
there is no Body intruſted by the Law to provide for him (for Guardian 
in Socage is only where there is Land) immediately, and therefore he f ; 
muſt do it himſelf, whereas the Husband is intruſted for the Wife; ſo 
the Caſes are not parallel. 

2dly, It is objected, that it comes to the Uſe of the Husband ; I an- {f 
ſwer, it would then bind the Husband in Superfluities, which may ſo I 
come to his Uſe; which how inconvenient, I leave any Man to judge. * 

Athly, It is objected, that the Husband is bound by the Wrongs of his {| 
Wife, and may be charged in Trover and Converſion upon her Act; I 1 | | il 
ſay, that in Caſe of a Wrong ſhe binds her ſelf, for ſhe muſt be joined | 1 
in the Action, and ſo ſhe will be more careful not to ſubject her ſelf, than 1 


* 


1 
when the Husband is charged alone; but I hold, that in this Caſe no | } | 
Trover and Converſion lies; for the Delivery of the Party, knowing the 1 
Fact, and intending a Sale and Contract, tranſlates the Property at the | | | 
Peril of him that delivers them. If a Man knows one to be an Infant, | 0 


and ſells him Goods, it is at his Peril, for if they be not Neceſſaries he | [| 
ſhall never charge the Infant for the Converſion; and ſo of a Feme | '1 
Covert, if there be no Conſent of the Husband ; for it has been held, | 
that what the Wife eats or wears comes to the Uſe of the Husband, aud 8 
will maintain a Converſion; and IF the Law ſhould not be taken thus, 
FE Thould let in a Flood of Inconveniencies, which would make all thoſe 
Diſabilities the Law has raiſed for the Protection of Infants and Feme 
Coverts, meer Words and of no Effect. N 85 

2dly, I ſhall lay no Streſs upon the imperfect finding of the Verdict, 


ſhould have ſaid alſo for his Eſtate ; for a high Degree may have a low | 1 


3dly, Upon her Departure all Evidence of any Obligation of the Huſ- 


whilſt they are both in one Houſe, the ſame Proviſion will ſerve for both; 
in Caſe of a Bailiff, if he goes away no Contract of his will bind the 
Maſter, though he had no expreſs Diſcharge; and here we muſt preſume 
ſome unreaſonable Cauſe of her Departure, for a Wife in no Caſe ought 
15 do it, and ſhe might have had Alimony without any Separation. 
Mo. $74. VV] 8 : 355 
4thly, Admitting all this, I hold that the Prohibition here takes away 
all Preſumption of any Conſent of the Husband to the Contract, either 
expreſs or implied, and though the Wife ſhould be allowed ſuch a Power 
to charge her Husband, as is affirmed on the other Side, yet it may be 
diſcharged as to one particular Man, by the Prohibition and Counter- 
mand of the Husband ; it would be a very hard Caſe elſe, for ſhe may 


he King may grant to 7. S. to be exempt of Juries ; but if he grants it 
to a whole County, Hundred or Townſhip, the Grant is void; and b 
this Prohibition of the Husband here is no Difcharge of the whole Power, 
but only it is taken of thoſe particular Perſons. If a Man enters into an 
ligation not to uſe his Trade, it is againſt Law, and void, but if it 


Note; 


wi 


It 


—— 
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Note; He added, that as to the charging the Husband by way of Evi. 
dence, which he had reſtrained to Cohabitation, he ſaid, the Law js the 
ſame where the Husband departs from the Wife; as upon going beyond 
Sea, Ec. 

: Since this Reſolution there have been ſeveral Caſes in which Tradeſ. 
But if a Wo- men have recovered in Actions brought againſt the Husband for Good: 
888 OY delivered the Wife; and in all theſe Caſes the Judges have laid down the 


Pawns them Diſtinction of an implied Promiſe, and directed it as a ſufficient Four. 


— . 


before they dation to charge the Husband, and in their Directions have ſhewn ag 
are made in- much Favour as poſſible to ſuch Tradeſmen as intruſted her on the Cre. 


to Cloaths, 


ee en GT of her Husband, and were in no Combination with the Wife to 
ſnall not pay charge him. 


for them, be- | | | | 
cauſe they never came to his Uſe; ſecus if made up and worn, and then pawned. 1 Salk. 118. If ſhe 
awns her Cloaths, and borrows Money to redeem them, Husband not liable. 2 Show. 283. If Huf 
— and Wife by Agreement live ſeparate, and ſhe has a ſeparate Maintenance, it will be pre- 
ſumed that thoſe who deal with her Truſt her on her own Credit. 1 Salk. 116. Vide Skin. 348. Warn- 
ing a Tradeſman's Servant not to Truſt her, ſufficient Warning to the Maſter. 1 Salk. 118. A Tradel. 


man who ſold Lace and Silver Fringes for a Petticoat and Side-Saddle, which amounted to 94 J. an 


all within four Months, to the Wife of a Serjeant at Law, formerly a Judge; recovered againſt hin, 
Skin. 349. 7 | | | 


1 Salk. 118. An ordinary working Man married a Woman of the like Condition, 


Ruled on 


Evidence. and after Cohabitation for ſome Time, the Husband left her, and during 
dencc. 


his Abſence, the Wife worked; and this Action being brought for her 
Diet, it was held, that the Money ſhe earned ſhould go to keep her. 

1 Vern. 1. If the Wife, whilſt ſhe lives ſeparzce from her Husband, and has a ſe- 
Where a parate Maintenance, buys Goods of Tradeſmen, who know of the Sepa- 


Ang ee ration and Maintenance, they cannot ſue the Execntors of the Husband 


| Covert Mo- in Chancery, for theſe Goods, neither will Equity give the Executors 
ney, which any Relief, becauſe they have a very good Defence at Law. 


was actually 


laid out in Neceſſaries, was allowed to ſtand in the Place of the Tradeſmen, and to have Satisfic- 
tion, as far as they could, if they had been Plaintiffs. Preced. in Chan. 502, 503. Where Equity vill de- 


eree a Wife a ſeparate Maintenance, vide Abr. Eq. 68 


(I) What Acts done by the husband and Wie 
alone, oz jointly with the Mike, will bind 
the Wife, and therein of her Agreement 0! 
Diſagreement to ſuch Acts after the Death 

of her Husband. Tons 


1 Rol. Abr. 1 Husband, as Head and Governor of the Family, has an abſo- 
346, 347- lute Power over the Chattels Real and Perſonal which he is poſſe 
2 Infl. 519 ſed of in Right of his Wife, to diſpoſe of them as he thinks prope" 


10 Co. Zo : : ” : 5 
1 Sid, 7 and no Act or Concurrence of hers is of any Avail, either in confirming 0 


controuling ſuch Diſpoſition ; but the Real Eſtate is under a different 

Regulation, and not under the Power of the Husband, longer than du- 

ring the Coverture; and therefore any Diſpoſition of it made by him 

3 may be defeated, alſo all Charges laid on it by him, fall off with 
is Death. 


Al 


4 
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E Covert againſt the Record; but the Husband may enter and defeat it,“ 
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At Common Law, any Alienation made by the Husband of the = 1p. 681. 
Wife's Land, whether by Feoffment, (a) Fine or (5) Recovery, was a (a) If the 


; x RON neglects ro 
Diſcontinuance, and after his Death ſhe was put to her Cit in vita, to enter icht 


reinſtate her ſelf ; but now by the Statute of 32 H. 8. cap. 28. it is pto* in five Years 
vided, That no Fine levied by the Husband alone, of Lands, being the Free- after the 


hold and Inheritance of the Wife, ſhall in any wiſe be or make a Diſcontinu- 1 0. her 
auce, or be otherwiſe prejudicial to Her or her Heirs, but that the Wife and nꝗ ha Eine 
her Heirs ſhall and may lawfully enter into the ſaid Lands, according to their was with 
Rights and Titles therein. Proclama- 

| | tion, her 
Entry is taken away, and her Right for ever extinguiſhed; for this vide Co. Lit. 326. Dyer 72, 162, 
Plocbd. 373. 8 Co. 72. 2 Inft. 681. 9 Co. 140. If Lands be given to Husband and Wife, and the Heirs 
of their Bodies, and the Hu«band alone levies a Fine thereof, the Wife may enter after his Death 
by Force of this Statute. 9 Co. 138. 2 Inſt. 68 1. Cw. Car. 477. (b) That a Recovery ſuttcred by the 
Husband alone is void, vide F. N. B. 468. Booth 185. 2 Inſt. 343. Plowd. 57. e 


If a Feme Covert levies a Fine of her own Inheritance without her B.. Tir. 


Husband, this ſhall bind her and her Heirs, becauſe they are eſtopped to Fires 33. 


claim any Thing in the Land, and cannot be admitted ro ſay ſhe was !2 C 43. 
Hob. 225. 


| _ J Co. S. 
either during the Coverture, to reſtore him to the Freehold he held Fare cv. Tar. 46. 
Uxcris, or after her Death, to reſtore himſelf to his Tenancy by the If a Feme 
Courteſy, becauſe no Act of a Feme Covert can transfer that Intereſt wha) as 
which the Intermarriage has veſted in the Husband ; and if the Husband ine Bre. 
avoids it during the Coverture, the Wife or her Heirs ſhall never after cutory, and 
be bound by it. | | | | Execution is 
: | | | | ſued againſt 
the Husband and Wife, he may ſtop the Execution, becauſe no AQ of hers can prejudice him; and 
if in this Caſe the Husband makes Default, and the be received, ſhe may for the Benefit of her 
Husband diſturb the Execution of her own Fine; but after the Death of her Husband ſhe cannot 
avoid it. Bro. Tit. Fine 79. Co. Reading 9. | | 1 


If a Husband and Wife join in a Fine to convey her own Inheritance, 18 E. 4. 12. 
it ought to be received, it upon her (c) Examination it appears to be! Rol. Abr. 
voluntary and free from Conſtraint, and if ſhe be of full Age, the Fine 1 . 
ſhall bind her as if ſne had been Sole. : 1 

| 5 . | | : re, 1 2 Inſt. 1 
(c) Note; The Books which ſay, that a Fine ſhall not bind a Woman under Coverture, unleis the 
be examined, muſt not be conſtrued as if it were in her Power to reverſe the Fine for want of her 
Examination; but they are to be underſtood in this Senſe, that the Judge ought not to receive a 
Fine without examining her. 2 Inſt. 515. | = | 


The Examination of a Feme Covert is not always neceſſary in levying 2 Inf. 5:5 
of Fines, becauſe that being provided that ſhe may not at the Inſtance OO 
of her Husband make any unwary Diſpoſition of her Property, it fol- 
lows, that when the Husband and Wife do take an Eſtate by the Fine, 
and part with nothing, the Feme need not be examined ; but where ſhe 
is to convey or paſs any Eſtate or Intereſt, either by herſelf or jointly 
with her Husband, there ſhe ought to be examined; therefore if A. le- | 
vies a Fine come ceo to Baron and Feme, and they render to the Conu- 2 ny, Abn 
zor, the Feme ſhall be examined; ſo it is where ſhe takes an Eſtate by 17. 
the Fine, rendring Rent. 5 5 

If Husband and Wife levy a Fine, and the Wife is within Age, they F. N. B. 21. 
may join in a Writ of Error to reverſe it during the Minority of the! Leun. 18. 


: . Lev. 36. 
Wife, not by any Privilege of Coverture, but becauſe during her State Rant r , 


Br Infancy, no Act of hers can be ſo Obligatory as not be cancelled, if «i4e Head of 


ſhe thinks it prejudicial to her. Fines, 


If a Man makes a Jointure on his Wife, either before or after Mar- Co. Lit. 36. 
riage, and they both join in a Fine, ſhe is bound thereby; and if the Join- Der 358. 
re w to bef Marr; ſhe is b 4 lain Tower; h For this vide 

as made before arriage, me is barred to claim Dower in any other Tit. Jointu-e. 
Lands of the Husband's; but if the Jointure was made during Cover: 


ture, ſhe may claim Dower in the other Lands. 
4 H If 
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2 Sand. 177 If Baron and Feme by Fine ſur conceſſit grant Land to 7. S. for 99 
333 Years, and warrant the ſaid Land to F. S. during the {aid Term, and the 


1 Med. 290, Baron dies, and F. S. is evicted by one that hath a prior Title, he may 


2 Keb. 684, thereupon bring Covenant againſt the Feme, notwithſtanding ſhe was 


703. covert at the Time when the Fine was levied. 
8 and A Recovery, as well as a Fine by a Feme Covert, is good to bar her, 
Co 


becauſe the Præcipe in the Recovery anſwers the Writ of Covenant in 


10 2 45, the Fine, to bring her into Court, where the Examination of the Judges 
5 deſtroys the Preſumption of Law, that this is done by the Coercion of 
her Husband, for then it is to be preſumed they would have refuſed 

her. Y | 


2 Inft. 613, But if a Wife alone, or with her Husband, bargain and ſell her Lands 
Hob. 225- by Deed indented and inrolled, yet it ſhall not bind her, for a Wife 
To cannot be examined by any Court without Writ, and there is no Writ 
allowed in this Caſe. 5 5 | 


But where If a Feme Covert joins with her Husband in levying a Fine to raiſe a 


| the Money Sum of Money by way of Mortgage, this ſhall bind her. 


ſhall be paid 


out of the Perſonal Eſtate of the Husband, oids 2 Vern. 436, 689. 1 Vern. 41, 213. But for this vide 


Head of Mortgages ; where ſhe ſhall be bound to a Specifick Performance of her Agreements in 
Equity, vide Title Apreements, and 2 Vern, 61. CY. IDE 


1 Rot. Abr. Tf a Husband ditleiſe another to the Uſe of his Wife, this does not 
= Diſſeiſe make her a Diſſeiſoreſs, ſhe having no Will of her own, nor will any 


N Agreement of hers to the Diſſeiſin during the Coverture, make her 


guilty of the Diſſeiſin for the ſame Reaſon; but her Agreement after 
her Husband's Death will make her a Diſſeiſoreſs, becauſe then ſhe is ca- 
pable of giving her Conſent, and that makes her Tenant of the Free. 
| Dodd, and fo ſubject to the Remedy of the Diſſeiſee. 185 
1 Rel. Abr. So if a Man diſſeiſes another to the Uſe of a Feme Covert, her Agree- 
660. ment to it ſignifies nothing, though the Husband's Agreement to it ſet- 


| 3 Diſſeiſin tles the Eſtate in the Wife, yet it makes her no Sharer in the Guilt of 


the Diſſeiſin. | 


Co. Lit. 35. But if a Feme Covert actually enters and commits a Diſſeiſin, either 


5 NE Abr. ſolely or together with her Husband, then ſhe is a Diſſeiſoreſs, becauſe 


Bro. Diſſeiſin ſhe thereby gains a wrongful Poſſeſſion, but yet ſuch actual Entry can- 


15. 67. not be to the Uſe of her Husband or a Stranger, ſo as to make them 
Vide 8 H. 6. Diſſeiſors, becauſe though by ſuch Entry ſhe gains an Eſtate, yet ſhe has 
14. cent. no Power of transferring it to another. | 

Bro. Accept If the Husband ſeiſed of Lands in Right of his Wife, makes a Leaſe 
ance 10 thereof for Years by Indenture or Deed Poll, reſerving Rent; all the 


3 bg Books agree this to be a good Leaſe for the whole Term, unleſs the 
Fa. 332. 


2 rin. ga, Wife by ſome Act after the Husband's Death, ſhews her Diſſent thereto, 


Co. Lit. 45. for if ſhe accepts Rent which becomes due after his Death, the Leaſe is 
Plow. 137- thereby become abſolute and unavoidable; the Reaſon whereof is, that 
1 oo 563. the Wife after her Intermarriage being by Law diſabled to Contract for, 
Cro. Eliz. 169. Or make any Diſpoſition of her own Poſſeſſions, as having ſubjected her- 
ſelf and her whole Will to the Will and Power of her Husband; the 
Law thereupon transfers the Fower of Dealing and Contracting for her 
Poſſeſſions to the Husband, becauſe no other can then intermeddle there- 


As to Leaſes With, and without ſuch Power in the Husband they would be obliged to 


made by Keep them in their own Manurance or Occupation, which might be great- 
REIT. ah ly to the Prejudice of both; but to prevent the Husband's Abuſing ſuch 
a oh pages Power, and leſt he ſhould make Leaſes to the Prejudice of his Wife's In- 
Law, or by heritance, the Law has left her at Liberty after his Death, either to af- 


Viriue of 32 firm and make good ſuch Leaſe, or to defeat and avoid it, as ſhe finds 


H. 8. vide ir ſubſervient to her own Intereſt ; and this ſhe may do, though ſhe joins 
Head of 3 : | 3 
Leaſes, ed in ſuch Leaſe, unleſs made purſuant to the Statute 32 H. 8. cap. 28. 


2 Husband 
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Husband and Wife made a Leaſe for Years, by Indenture, of the Dyer 1 59- 
Wite's Lands, reſerving Rent ; the Leflee enters, the Husband before 17 9 
any Day of Payment dies, the Wife takes a ſecond Husband, and he at , R. es. 
the Day accepts the Rent, and dies; and it was held, that the Wife 132. 
could not now avoid the Leaſe, for by her ſecond Marriage ſhe transfer 
red her Power of avoiding it to her Husband, and his Acceptance of the 
Rent binds her, as her own Act before ſuch Marriage would have done, 
for he by the Marriage ſucceeded into the Power and Place of the Wife ; 

and what ſhe might have done either as to affirming or avoiding ſuch 
Leaſe before Marriage, the ſame may the Husband do after the Mar- 
riage. | 
The Husband being ſeiſed of Copyhold Lands in Right of his Wife in? * 
Tee, makes thereof a Leaſe for Years not warranted by the Cuſtom, 97 8 les 
which is a Forfeiture of her Eſtate, yet this ſhall not bind the Wife or &. Car. 7. 
her Heirs after the Husband's Death, but that they may enter and avoid Cre. £/3z. 149. 
the Leaſe, and thereby purge the Forleiture; and the Diverſity ſeems be- 4 C 27 
tween this Act, which isat an End when the Leaſe is expired or defeated _ 

by the Entry of the Lord, or the Wife after the Husband's Death, and 

ſuch Acts as are a continuing Detriment to the Inheritance, as wilful 

Waſte by the Husband, which tends to the Deſtruction of the Manor, 

ſo of Non-payment of Rent, Denial of Suit or Service; for ſuch For- 

feitures as theſe bind the Inheritance of the Wife after the Husband's 

Death; but in the other Caſe the Husband cannot forfeit by this Leaſe 

more than he can grant, which is but for his own Life. 

A Woman Guardian in Socage marries, and joins with her Husband Plow 293. 
by Indenture in making a Leaſe for Years of the Ward's Lands, yet af- r " 
ter her Husband's Death ſhe may avoid the ſame; for thouzh the Hank 
band has abſolute Power to diſpoſe of all Chatrels, either Real or Per- 
ſonal, whereof he is poſſeſſed in Right of his Wife, and the Wardſhip 
of the Body, and Land in this Caſe is but a Chattel, yet the Wife be- 
ing poſſeſſed of it in Right of the Infant, and accountable to him for the 

Profits when he comes of Age, the Husband's Diſpoſition ſhall not bind 

her after his Death, but that ſhe may avoid it in Right of the Infant, 


2 wth kd 


> WK whoſe Guardian ſhe ſtil] continues to be; and her own Joining in the 
- © Leaſe was not material, becauſe ſhe was then under Coverture. 5 
n A Feme Covert is capable of Purchaſing, for ſuch an Act does not Ce. Lit. 3. 4. 
s make the Property of the Husband liable to any Diſadvantage, and the 
* Hugband is ſuppoſed to aſſent to this, as being for his Advantage, bur . 
ſe the Husband may diſagree; and it ſhall avoid the Purchaſe ; but if he : 
e neither agrees nor diſagrees, the Purchaſe is good, for his Conduct ſhall 
e de eſteemed a tacit Conſent, ſince it is to turn to his Advantage; but 
o, in this Caſe, though the Husband ſhould agree to the Purchaſe, yer 
is after his Death ſhe may waive it, for having no Will of her own at the 
at 1 Time of the Purchaſe, ſhe is not indiſpenſibly bound by the Contract; 
or, # therefore if ſhe does not, when under her own Management and Will, by 
er⸗ {ome Act expreſs her Agreement to ſuch Purchaſe, her Heirs ſhall have .-M 
he dhe Privilege of departing from it. "9 ; | iy 
7 „ | 


- (K) Where 


304 Baron and Feme, _ 


(K) Where the Husband and Wife muſt join 
in bzinging Actions, 


: Rel. Aly. IN thoſe Caſes where the Debt or Cauſe of Action will ſurvive to the 
347. Wife, the Husband and Wife are regularly to join in the Action; a3 


| l in recovering Debts due to the Wife before Marriage, in Actions rela- 


Covert can ting to her Freehold or Inheritance, or Injuries done to the Perſon of the 
in no Caſe Wife. | | 

ſue without - . 

her Husband, vide Letter (M). 


Cs. Ela. 439 But if a Feme Sole hath a Rent-charge, and Rent is Arrear, and fhe 


8 82. marries, and the Baron diſtrains for this Rent, and thereupon a Reſcous 


Mor 584. is made, this is a Tort to the Baron himſelf, and he may have an Ac. 
C. tion (a) alone. 1 

(a) Or may 5 : | 5 . . ö 
join his Wife therein, becauſe it ariſes upon a Duty due unto her before Coverture. Cro. Eliz, 459, 
per Cur. IS We . | 


„% „ So if a Feme Sole hath Right to have Common for Life, and ſhe 
2 mo 14. Ns , . | 
| adjudged, takes Husband, and he is hindred in taking the Common, he may haye 
(b) ES an Action alone without his Wife, () it being only to recover Damages. 
ron ſeiſed o : „ 
2 Houſe for Life, and in the Right of his Feme, leaſed for Years to the Defendant, who burnt 
the Houſe, and the Baron alone brought an Action for this; and whether it lay dubitatur; becauſe 
the Damage was done to the Eſtate of the Feme ; and if ſhe dies, the Baron is not chargeable over 
in Waſte, in regard of which only any Action lies; becauſe it was the Folly of the Plaintiff that he 
made no ſpecial Proviſion againſt Waſte. Cro. Eliz. 461. If A. demiſes a Houſe to B. for Years, 
and B. covenants to repair the ſaid Houſe, during the Term, and after A. grants the Rever- 
fion to Baron and Feme, c. the Baron may have an Action alone upon this Covenant; for therein 
Damages only are to be recovered. Cro. Fac. 319. adjudged. 3 Bulſt. 163. 1 Rol. Rep. 3 59. S. C. ad- 
judged. e | 


3 Bu ſt. 21. But if Baron and Feme are diſſeiſed of the Lands of the Feme, they 
They muſt muſt join in Action for the Recovery of this Land. | 


join in De— | . 3 | 
tinue for Charters concerning the Wife's Inheritance. 38 H. 6. 4. 1 Rol. Abr. 34). So in Trove for 1 
Deed by which a Rent-charge was granted to her dum ſola, though it came to the Hands of the De- 
fendant after Coverture. Noy 70. For Rent due to her before Coverture as Tenant in Dower, 1 Rol. 
Abr. 318, 348. Vide 1 Bulſt. 135, 136. Cro. Fac. 283. and Quere if fince 32 H. 8. c. 37. there is any 
Difference where the Avowry is made for Rent due before, and where after Marriage. —— Whether 
the Husband alone may bring a Quare Impedit, vide Co. Lit. 351. 4. Owen 82. Lit. 13, 375. Winch 14 
2 Bulſt. 14. Fenk. 2, 3. 1 Bulſe. 110. HY ES | 


Cre Elis 68. If the Baron be poſſeſſed of a Rectory for Years, in the Right of his 
13 Ce. 4). Feme, he and his Feme may join in an Action upon the 2 Ed. 6. for 
Mer 912. not ſetting forth of Tithes; for the Poſſeſſion of the Baron is in the 


S. C. Right of the Feme, and the Action is given by the Statute to the Pro- 
3468 on. prietor. 
>). C. cited. 


2 Med. 276. S. C. cited. Fenk. Reb. 273. S. C. ſaid to be adjudged that the Baron might have the Ac- 
tion alone. Vide 1 Brownl.g. 1 Fones 325. ——If a Stranger cuts Trees upon the Land of the Feme, 
they may join. 15 E. 4. 9. b. Lit. Rep. 285. Telv. 375. S. P. cont. arguendo. So they may join in 


Treſpaſs Quare clauſum fregit. | 


3 Buſt. 110. Tf a Feme Sole is poſſeſſed for Years of a Cloſe, to which Time out 
| 46-1 97 of Mind there hath been a Way through the Cloſe of F. by next ag 
* ns _ Jr rg E 5 0 of dat vice 0 , 10 3 
2 Med. 217. cannot uſe the ſai ay, and after ſhe marries, the Baron an 
5. C. cited. may join#in an Action for the Stoppage during the Coverture, declaring 
eee, *5 that after the ſaid Marriage (c) they could not uſe the ſaid Way, Oc. 
adjudged | | . 
that ſhe muſt becau 


join. 1 Fones 367. S. C. but S. P. does not appear. (c) For, ineloſing twenty Acres of Waſte, it 
| 'S- | 1 5 


— —— 4. ——_ — 
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becauſe the Wrong was done to the Feme, and the (4) Baron had the which the 
Cloſe in her Right. | Feme had 


| | 1 3 | . Common 
ta quod they could not, as before, take the Profits with their Cattle, Sc. and becauſe a Femme 


Covert cannot have Cattle, Lit. Rep. 284, 285. the Court inclined for the Defendant ; but it does 
not appear what Judgment was given. (2) So in an Action for not grinding at the Wife's Mill. Hob. 
189 80 where the Feme had Right te all the Lop of certain Trees during Life, and the Owner 
etc them down. Cro. Car. 437. adjudged, 1 Jones 376. in which laſt Book it is ſaid the Exception was; 
That the Action was brought by the Baron alone, and yet adjudged for him. | 


Tf A. declares that he was ſeiſed, in Right of his Wife, of a Meſſuage, 2 Med. 269. 
Bake-houſe, Cc. and that the Defendant erected two Houſes of Office Po/dick and 
ſo near the ſaid Bake-houſe, which foundred the Walls thereof, and by wer bs bw, 
which the Air was ſo unwholeſome that he loſt his Cuſtom, Oc. the Ac- 4 * 


tion lies for the Husband alone. N 


. Cro. Car. 419. 
1 Jones 367. Lit Rep. 284. Hob. 189. warrant no more than that the Wife might be joined, hot chat 
of Neceſſity ſhe muſt. 1 ; | | 


If A. leaſes to B. for Years, rendring Rent, and after grants his Re- 2 Bulf. 233. 
verſion to Baron and Feme, and B. attorns, and then Rent is Arrear, L Rol. Rel. . 
and the Term expires, the Baron may bring an Action alone for this 0 oP 2 
Rent, becauſe this Action is grounded upon the Duty, and not upon 8 
Nature of their Eſtate; and the Money muſt come to the Baron; and 
there is no Difference where Baron and Feme are (5) Joint-Leſſors, and () And then 


where (c) Joint-Purchaſers. | it was never 

1 | | 5 Ft | 5 : ucſtioned 
but the Baron might bring the Action alone; but when brought by both it hath been denied, 1 Bulſt 
21. per Telv, and vide Lit. Rep. 13. Palm. 207. (c) But in that Caſe 2 Bulſt. 234. per Dod. he muſt 
bring the Action 1 and not ſhew himſelf to be Aſſignee; but yet 1 Rol. Rep. 52. it appears 
the Action was ſo brought; and yet held per Cur to be only Surpluſage. | 1 


But if A. conveys Lands to B. in Fee, and covenants with him, his ! Rol. Abr. 
Heirs and Aſſigns to make further Aſſurances, and theſe Lands are aſ- 345: 3 
ſigned to 7. S. and his Wife, and the Heirs of 7. F. they muſt both 50. N 
N "48 | 505. 

join in an Action on the Covenant for further Aſſurances. | 1 Jones 406, 
os 8 | | 407. S. C. 
adjudged, vide 3 Bulſt. 164. 1 Rol. Rep. 300. Cro. Fac. 319; 


But if a Bond is made to a Feme Covert, during Coverture, condi- 11 
* . | 5 3 ev. 403. 
tioned to pay Money to the Feme, the Baron (d) alone may bring an adjudged 
Action upon this Bond. _ | upon a De- 
4 SE | murrer to 
the Declaration; and a Caſe was cited by Pocvpel, where upon a Judgment obtained by Baron and 
Feme, the Baron only ſued a Scire facias for the Damages and Coſts, and had Judgment. (d) If a 
Bond be entred into to Baron and Feme, the Baron may ſue it alone, and thereby he ſhews his Diſſent 
to his Wife's taking any Thing by it. Vide 2 Mod. 217. Cro. Car. 285, 443. All, 37. Bro. Baron and 
Feme 55. Lit. Rep. 13. Stil. 9. | 1 3 | 


If A. in Conſideration that B. a Feme Covert, will cure a certain Co. Fac. 
Wound, aſſumes and Promiſes to B. to pay unto her 101. if B. does 2055. 
cure it accordingly, ſhe may join with her Husband in an Afumpſit for Adjudg d and 
this Money; (e) for this Promiſe ariſing upon a Matter of Skill and 1 5 
Performance of the Wife, ſhe is the Cauſe of the Action; and ſuch an 1 574 4 


Action will ſurvive to the Wife. S. C. cited 


77 


6 | | | to be ad- 
judged that they ought to join. 2 Sid. 128. like Point; and per Glyn Ch. Juſt. it may be in the Name 
of both, or of the Husband alone. (e) But whatever the Conſideration be, where there is an ex- 
preſs Promiſe made to the Wife, ſhe may join. Cyo. Eliz. 61. — But without an expreſs Promiſe 
the Action does not lie; for the Fruit and Labour of the Wife belongs to the Husband ; for which 


» iy ſhall bring the Action. 1 Salk, 114. 4 Mod. 156. S. C. and S. P. Carth. 2 51. Allen 3,6; 
Nee 9. | | 
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300 Baron and Feme. 


or an Inſimul Computaſſet, for a Debt due to the Wife herſelf before Coverture, much leſs, 
is due to her as Executrix or Adminiſtratrix. 1 Sid. 299. 2 Keb. 89. (b) In Confideration 
will marry his Daughter, B. aſſumes to give her as much as he gives any other of his Daughter, 
Sc. and becauſe this Promiſe was made before Marriage, whether the Baron and Feme muſt not 


Stile 202. 


—— 


un.. 


If A. in Conſideration that Baron and Feme had intermarried at his 


Requeſt, aſſumes and promiſes to them to pay unto the Feme 80. ws 


(a) Or the Ann, during the Coverture, &c. notwithſtanding the whole Benefit re. 


ane oy owed dounds to the Husband, yet in an Action thereupon they (a), may Join. 
ring the 180 
2 Is. ue and is not be done unica vice only. | 


Y It ſeems clearly agreed, that for Debts (5) due to the Wife, and al 


347. Cauſes of Action before Coverture, the Husband muſt join in the Ac. 
Me. 422. S. P. tion. | | 1 N 
laid down | | e a 0 , 112 ao bo 
as a Rule. Owen 82. Lit.Rep.13. 1 Keb. 440. The Husband alone cannot bring an Indebitat Aſumye, 


When it 
that 4, 


join in an Action thereupon, dubitatur. 1 Sid. 25. 


1 Fial 1572, In an Action upon a Trover before Marriage, and a Converſion after, 


1 Keb. 641, the Baron and Feme ought to join, for this Action, as a Treſpaſs, diſ. 


8. affirms the Property; but the Baron ought alone to bring a Replevin, 


1 Vent. 261. 


a e Detinue, Sc. for theſe Actions admit and affirm a Property in the Feme 
4 eV. 2149 a a $3334 


SP. and at the Time of the Marriage, which by Conſequence muſt have veſted 


that he in the | Baron. 


Wife at his Election. | | | „ NEE 


Carth. 462. But if A. declares that the Defendant being indebted to him and his 


ard and Wife, as Executrix to one J. S. in Conſideration . that A. would for. 


hoot ad bear to ſue him for three Months aſſumed, c. and avers that he for 
ju 18e . ; 


1 Falk. 11). bore, and that his Wife is ſtill alive, the Action is well maintainable 


S. C. ad- by the Husband alone, for this on a new Contract, to which the Wife is 
judged. ; a Stranger. 1 i 6 ; == RA Ws Cage 
Yelv. 84. a | FP : ; 8 | bo + 

Cro. Fac. 119. S. P. adjudged, whether ſuch a Recovery will be direct Aſſets, or a Decaſtavit for ſo 


much, vide Head of Executors and Admiriftrators- 


1 Rol. Reb. For a Battery or other Perſonal Tyrt done to the Wife, they (c) muſt 
rag _ join, and if the Wife dies, the Action dies with her. | 5 
Lit. Rep. 28 5. | | 


I Brewnl. 205. Noy 18.— Not for Perſonal or other Wrongs done to them both, unleſs where they 


have a joint Intereſt, and they have Wrong in Reſpect thereof. March 47. Cro. Car. 553. 1 Fonts 400. 
2 Rol. Rep. 51. Cro. Fac. 355. 1 Rol. Rep. 108. 2 Mod. 66. 1 Vent. 328. 2 Vent, 29. Hard. 166. Hille 
128. Cro. Car. 175. 1 Lev. 3. 2 Lev. 20. (c) And the Judgment muſt be that the Baron and Feme 


mall recover, notwithſtanding the Baron only is to have the Damages. Godb. 369. 


os Car. $9, But the Baron (4) may bring an Action alone for the Battery, Car- 


90. acjude d rying away and Detaining of his Wife, per quod ſolamen & conſortium of his 
and ppb 4 ſaid Wife amiſit, becauſe the Action is founded upon the Special Damage 
Gro. Fac. 83d. done to himſelf, and will be no Bar to another Action brought by Ba- 
S. P. ad- Ton and Feme, or by the Feme after the Death of the Baron, for the 
jadged. ſame Battery, 3%%ͤö;; ; 8 


2 Rot; Abv--::---- | 5 | b | 
556. 1 Jones 440. Lit. Rep. 339. 2 Rol. Rep. 51. S. P. adjudged. (d) Where an Action is brought 


for Words ſpoke of, or other Tort done to the Wife, and founded upon the Special Daraage of the 
Husband, ſhe muſt not join. 1 Sid. 346. 1 Lev. 140. | | 


Ore Far 684. In Treſpaſs by Baron and Feme, they declared for a Battery of the 
Ar Feme, & quod the Defendant alia enormia eis intulit; and though ob- 


dict, and jected, the Feme cannot join for a Wrong done to the Baron, yet be- 


affirmed in Cauſe the alia enormia, c. was but Form, and only in Aggravation o 


Frror Damages, and altered not the Subſtance of the Declaration, it was ad- 


V.de Stile 236.; . | oh | | 
1 Sid. 2252 Judged for the Plaintiffs. 


a fortiori, becauſe it is an Executory Promiſe, and hath Continuance, 
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Baron and Feme. 


er — 


SF 
so in Treſpaſs and Falſe Impriſonment by Baron and Feme, per quod 't Salk. 119. 

negot'a domeſtica of the Husband' remzanſerunt infeda ad grave damnum Jet and 

ipforum 3 and it was objected that this being laid as a Special Damage to © 

the Husband, the Action ought to have been brought by him alone, 

but adjudged for the Plaintiffs after Verdict, being only Matter in Aggra- 

vation of Damages. | 1 85 | N 1 

In (a) Jreſpaſs by Baron and Feme for (Y) beating the Feme, they K jo 

may declare that it was (e) ad damnum ipſorum, (d) notwithſtanding 10 410 per 

Feme Covert can have no Damages, for this Action will Survive. Cure it could 


| | | | | not be other- 
wiſe. 2 Keb. 434. S. C. Palm. 339. 3 Med. 120. So in Debt upon a Bond made to the Feme dum 
ſola; for the Nonpayment to her dn ſola was to her Damage, as the Nonpayment fince is to the 
Damage of the Baron. Seile 134. adjudged, and faid it is the uſual Way of Declaring in ſuch Caſe. 
(%) So for Words ſpoke of the Fee. March 212. (c) Vide Cro. Fac. 473, 644. Stile 155. 2 Keb. 387. 
(4) But where ſhe joins with her Baron, they both ſhall have Judgment to recover. Fenk. 28. 


But if in Trover by Baron and Feme, they declare quod cum poſſefſionat? 1 Salk. 114. 
fuerunt, Ec. and that the Defendant converted, ad dammum ipſorum, this hl 2 
is naught after Verdict; for the Poſſeſſion of the Wife is the Poſſeſhon Anderſon. | 
of her Husband, and fo js the Property; ſo that the Converſion cannot 5 
be to the Damage of the Wife, but of the Husband only. 


* . 
—_ 2 412 3 ; * 1 


. * 
8 Pa FO . 
— 


(J) Where they muſt be jointly ſued. 
"PHE Husband is by Law anſwerable for all Actions for which his 7.133. 


for all her Torts and 'I'reſpaſſes during Coverture, in which Caſes the 5, H. 6: 4- 
Action muſt be joint againſt them both; (e) for if ſhe alone were ſued, Letter (M). 
it might be a Means of making the Husband's Property liable, without (e) And 
giving him an Opportunity of defending himielf. ay e if 
covers againſt a Feme Covert as Sole, the Huchand may avoid it by Writ of Frror, and may come 
in at any Time and plead it, but for this vide 17 /. Pl. 17. Stile 254, 280. 2 Rol. Rep. 53. 22 H. 6. 
31. and Tit. Error and Abatement. | h | 

If Goods come to a Feme Covert by Trover, the Action may be For this aide 
brought againſt the Husband and Wife, but the Converſion muſt be laid Co Lit 351. 
only in the Husband, becauſe the Wife cannot convert Goods to her own * . 


Uſe; and the Action is brought againſt both, becauſe both were con- N. 166. 
cerned in the Treſpaſs of taking them. Ney 79. 

| | | : | „ | | 1 Leon. 312. 
Cro. Car. 494, 254. 1 Rol. Abr. 348. Where it was laid gued ad uſum probrium, or ad uſum ſuum conver- 
terunt; for this muſt be intended to the Uſe of both, and not of the Husband only. 1 Vent. 33. lu 
Debt upon a Devaſtavit againſt Baron and theme Executrix, it ſhall not be laid 9 de vaſtaverunt; for 
a Feme Covert cannot Waſte, 2 Lev. 145. | N 


An Action on the Caſe was brought againſt Baron and Feme, for re-, Lok 84,7 
taining and keeping the Servant of the Plaintiff, and Judgment accor- and note, 
dingly. | | | dy the Re- 


„„ . NE | 3 | porter no 
No'ice was taken that a Feme Covert may not make a Retainer or Contra &; but perhaps the receiving 


and keeping the Servant without any Contract is a Treſpaſs of which a Feme Covert may be Guilty. 


If a Leaſe for Life or Vears be made to Baron and Feme, reſerving * l 
Rent, (F) an Action of Debt for Rent Arrear may be brought againſt 2 H. 4. 19. 6. 


both, for this is for the Advantage of the Wife. 3 H. 4. 1. 
: ; . I Rol. Ahr. 
348. (7) But an Aſſumpſit lies not againſt Baron and Feme on a Promiſe made by the Wife, during 

overture ; for guoad the Wife, it is void. Palm. 313. But if a Feme Covert takes up Goode from 
2 Tradeſman, affirming herſelf to be a Feme Sole, Qucre if this be not ſuch an injurious Take as 
"ll ſubje& the Husband and Wiſe to an Adtion, though neither can be charged on the Contradt. 
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30 Baron and Feme. 


% If an Action be brought againſt the Husband and Wife, and the Wir 
17 , - be arreſted, ſhe ſhall be diſcharged upon Common Bail ; for no Body _ 
Comb. 355- be ſuppoſed to undertake for a Wife who hath no Property of her own, 


6 Med. 1 | 
105. and Title Bail. How ſhe may reverſe an Outlawry, vide Tit. Outlawry, 


— 2 a . 


(M) In what Caſes a Feme Covert is conf 
dered as a Feme Sole. 


AL Baron A Husband who has abjured the Realm, or who is Baniſhed, is there. 


and Ne 66: by civiliter mortuus; and being diſabled to ſue or be ſued in Right 


Co. Lit. 133. of his Wife, ſhe muſt be conſidered as a Feme Sole; for it would be un. 
Rep. reaſonable that ſhe ſhould be Remedileſs on her Part, and equally () 
go. hard on thoſe who had any Demands on her, that not being able to haye 


op any Redreſs from the Husband, they ſhould not have any againſt her, 

3 Bulft. 188. | | 

1 Buſh 140. 2 Vern 104, (a) In Aſumpſit the Defendant proved that ſhe was married, and her 
Husband alive in Fance; the Plaintiff had Judgment, upon which as a Verdict againſt Evidence, ſhe 
moved for a new Trial, but it was denied; for it ſhall be intended that ſhe was divorced ; beſides, 
the Husband is an Alien Enemy; and in that Caſe, why is not his Wife chargeable as a Feme Sole? 
1 Salk. 116. Deerly verſ. Dutcheſs of Mazarine, Comb. 402. S. C. and Qgere whether a Wife, who 


by Agreement lives ſeparate from her Husband, and who has a Separate Maintenance; and alſo a 


Woman divorced a menſa & thoro, may not be ſued without the Husband ; and vide 1 Very, 4:6, 


how far Equity will interpoſe in Behalf of ſuch Creditors. 


But for this By the Cuſtom of London, if a Feme Covert trades by herſelf ina 


vide Title Trade with which her Husband does not intermeddle, ſhe may ſue and 
Cuftoms of be ſued as a (3) Feme Sole. : | 


London, and | 


1 Leon. 131. Lit. Rep. 31. Hetl. 9. 2 Brownl. 218. 1 Mod, 26. 1 Sho, 133, (5) Where ſhe may exe- 


cute a Power without her Husband, vide Head of Power. 
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Baſtardy, 


LL well regulated Governments have laid down and ſettled In antient 
certain Rules of Propagation, as neceſſary to the very Being Fre 3 
of human Society. Hence the Solemnity of Marriage was Difraceful 

eſtabliſhed, not only as it prevents Lewdnefs, but as a Regula- that to re- : 

tion, without which there would be no Diſtinction of Families, and con- fain à Ba- 

ſequently no Encouragement for Induſtry, or Foundation for acquiring e N 

Riches; the Children therefore that are born in theſe Societies, and are to das Re- 


enjoy any Privileges by the Laws, muſt be ſuch as are born according to flection, and 


— © 


their Rules of Copulation ; for it is abſurd that the Laws ſhould give the Stain 


Santtion and Privilege to Things done contrary to the Law, ſince that ud Re, 
A ONES 5 224 - 2 proach of 
would take away the Diſtinction of Right and Wrong, Lawfut and Un- the parents 


lawful; and therefore Baſtards by our Law, lie under ſeveral (a) Dit- Crime dwelt 


always upon 
| „ 
ſo that he could not be admitted to a Feudal Service ; and therefore when the Biſhops requeſted 


abilities. 


that our Law ſhould be changed in the Particular of Baſtard Eignes, the Statute ſays that all the Ba- 


rons and Earls anſwer'd una wo e nolumus leges Angliæ mutare. Merton 9. 2 Inſt. 93. (a) Re is quaſi nul- 
lius filius, and can be Heir to no Man. Doc. & Stud. Dial. 1. cap. 7. 1 Inft. 143. but though he can- 
not inherit any Anceſtor, yet when he hath gotten a Name of Reputation, he may purchaſe by it; 


for all Surnames were originally acquired by Reputation. George Shelly conveyed Lands to the Uſe 
of himſelf, the Remainder to George Shelly his Son; whereas in Truth George was born of one B. in 


Matrimony of one C. yet was reputed the Son of George, and educated by bim; though the Boy was 
bur fix Years old, it was ruled that he ſhould take the Remainder; for having got by Reputation 
the Name of George Shelly, theſe Words are a certain Deſignation of the Perſon to take the Remain- 


der. But if a Remainder be limited to the eldeſt Iſſue 1 S. whether Legitimate or Illegitimate, 
er; for it is not veſted in F. S. as it was 


F. S. hath Iſſue a Baſtard, he ſhall not take this Remain 
in the other Caſe, but is in Contingency, and the certain Time is not defined when this Contingeney 


ſhall happen; for the Baſtard at his Birth does not acquire the Reputation of being the Iſſue of 


FJ. S. and fince the Baſtard, when firſt in Being, cannot take by Virtue of this Limitation, he can ne— 


ver take it; for he cannot be underſtood to be the Perſon deſigned and marked out by theſe Words, 


if after his Birth it depends on the Uncertainty of popular Reputation, whether he ſhould rake the 
Remainder or not, and ſuch a Deſignation of the Perſon as contains no Certainty in itfelf, or no 
Relation to any other certain Matter that may reduce it to Certainty, is a void Limitation. Co. Lie. 
3. b. 6 Co. 65. But where a Remainder is limited to the eldeſt Son of Jane S. whether Legitimate 
or Illegitimate, and ſhe hath Iſſue, a Baſtard ſhall take this Remainder, becauſe he acquires the 
Denomination of her Iſſue, by being born of her Body; and ſo it was never uncertain who was de- 
ſigned by this Remainder. Noy 35. If Parents are married, and afterwards divorced, this gives the 
Iſſue the Reputation of Children; and ſo doth a ſubſequent Marriage of the Parents. 6 Co. 65. 
Hab Abr. 363. If the Mother Diſpoſe of all her Lands holden in Chivalry, to her Baſtard Son, 


ſhe is not within the 32 H. 8. cad. 1. which forbids the Owners to Diſpoſe of above two Thirds of 


juch Land for Preferment of Children; for Children in any Law muſt be intended ſuch as are law- 


fully begotten. Dyer 345. Co. Lit 123. b. 2 Rol. Abr. 78 5., If a Man, in Conſideration of natural Af- 


tection and Love, covenants to ſtand ſeiſed to the Uſe of a Baſtard, this is not good!; for he is not 
de ſanguine patris; but it is ſaid that a Woman may give Lands in Frank-marriage with her Baſtard, 
becauſe he is of the Blood of the Mother; but he hath no Father, but from Reputation only. Dyer 
3714 And. 79. 6 Co. 17. Noy 35. A Court of Equity will not ſupply the Want of a Surrender of 
a Copyhold Eſtate, in Favour of a Baſtard, as it will for a Legitimate Child, Preced. Chan. 47 5: 


| ; Under this Head we ſhall conſider 


(A) Who are Baſtards. 

(%) Where Baſtardy is to be tried, and the Rules con- 
cerning ſuch Trial; and therein of General and Spe⸗ 
cial Baſtardp. 2 


4K-- c) Of 
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Baſtardy.” 


(C) Of Baſtard Eigne and Mulier Puiſne. 


(Db) How Baſtards are to be p2ovided foz; and herein of 
the Duty and Power of Juſtices ok the Peace, 


(A) Who are Baſtards. 


* 


| e 
Common Law, but by the Civil Law, thoſe that are born before 


4) E. 3. 14. ö. \ LL Perſons born out of lawful Matrimony are Baſtards by th 


Brat. lib. 5. 


fol. 416. Marriage are Legitimated by a ſubſequent Marriage; for by the Ciyjl 


1 Rol. Abr. Law, all Perſons adopted into a Man's Family, were inheritable ; and 
the Canoniſts have allowed of this Notion, becauſe the ſubſequent Mar. 
riage, they ſay, takes away the preceding Guilt, and ſhews a Conſent 

from the Beginning. This Difference between the Civil Law may like. 


wiſe be aſcribed to the Power which the Father, by the Roman Law, 


had over his Children, becauſe he was the Author of their Being, and 
had the Care of their Education; if therefore a Child ſhould not be Le- 

gitimated by a ſubſequent Marriage, the Parent would not have had 
him under his Power; for no Man had a Power over the Vg Onli; 


and conſequently the Father would not have commanded that to which 


| he gave Being; nor would the Child have had the Benefit of the 
Parents Education ; which would have cut a Member from the Common- 
wealth. 5 5 | | 
All Perſons born within Marriage are Legitimate, unleſs there is an 
apparent Impoſſibility that they ſhould be generated by the Husband; 
for there is the ſtrongeſt Preſumption that can be, that they are Legit. 
mate, becauſe the Husband hath the Power and Dominion over his Wife; 
and therefore may by the Law keep her by Force within the Bounds of 


Duty; to which the Canoniſts have added a fanciful Reaſon, to wit, 


the Husband, having the Ownerſhip of his Wife, hath the Property of 
the Fruit of her Body, though planted by another; Qicunque ſemen appe- 
ſuit marito acquiritur quia eff Dominus ventris. Now the Preſumption thus 
being that it is the Husband's Child, it muſt be deſtroyed by contrary 
Proof; and this Negative, that it is not the Husband's Child, is capable 
1 Fol. Abs, of no other Proof than this only, that it muſt be ſhewn impoſſible it 


358. ſhould be the Husband's Child ; if therefore the Husband be proved 


Caſtrate, the Iſſue are Baſtards. | 5 
18 H. 6. 31. If the Husband be under the Age of Fourteen, the Iſſue are Baſtards; 


Fo for before the Age of Puberty, Generation is naturally impoſſible. 
29 Af. Ja. | 
Bro. Baſtardy 36. Co. Lit. 244. 1 Rel. Abr. 3 59. 


1 Nol. Ar. 


358 If the Husband be not within the four Seas, during the Time that 


. TAP paſſes between the Conception and Birth of the Child, it is a Baſtard. | 
Brat. 239, This was ſettled when the King's Dominions extended to the four Seas 
If the Huf only; ior to pals and repaſs in the King's Dominions was poſſible, with- 


Dang bo 1 out any Knowledge or Proof; but to paſs out of another's Dominions 
reli 0 * 


ring the into the King's, without ſome Knowledge or Proof of the Matter, was 
OO V * * TN 
Time the ſuppoſed by the Law not voſſible ; tor there is no ſuch Paſſage in a Realm 


Wife goes well governed without Exammation. 
with Child, | | 


rhe Iſſue is no Paſtard, becauſe the Husband was wittin rhe King's Dominicns, 1 Rot. Afr. 355 
Lure. 5 | 8 
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ciuſe we look no further than the Diſſolution. 


riage, which continues without Divorce, the Iſſue are lawful ; for a M 


is not avoided by any Divorce, and therefore ſtands good in Law. 268. 


ſtard, for the apparent Impoſſibility of his being the Father of it. 


Birth of the Child, it is a publick Acknowledgment that the Child is his; 


Baſtardp. 311 
An Order of two Juſtices, which was affirmed on Appeal, adjudged Cær-h. 469. 
7. $. the reputed Father of a Baſtard-Child ; the Order recited ſpecially, 1 Sal. 122, 
That Mary, the Wife of Jonathan Spence, Mariner, was delivered of a 4 
Male Baſtard-Child, and that it appeared to them upon Oath of, E?c. in Trials of 
that Jonatha? Spence, her Husband, was in the King's Service at Cadiz Baſtardy ar 
in Hain, and not within the King of Euglaud's Dominions at the Time a de 
when the ſaid Child was begotten or born; and becauſe it did not appear my Jury 552 
that the Husband was abſent all the Time, as well as at the Time of band had not 


Conception and the Child's being born, the Order was quaſhed. Acceſs, tho" 
| | | | | | the Husband 
and Wife lived in England, the Child is a Baſtard ; but this Proof muſt be clear, otherways Acccis 


* 


will be preſumed in Favour of Legitimation. Ve 1 Salk. 123. 


If the Marriage is made null by Divorce, the Iſſue is illegitimate ; as 1 Rel. Abr. 
if the Parties be divorced for Pre- contract, Conſanguinity, Affinity or 358,359,360. 
Frigidity ; for where the Marriage is nullificd, it is a Copulation without 


Marriage, and conſequently the Iſſue are Baſtards; and it is the fame by 


our Law, whether they have Notice or not of the Conſanguinity, be- 

If a Man marry his Couſin within the Degrees, or his Siſter, the Iſſue 1 No. Ae. 
got between them is not a Baſtard till there be a Divorce; for though 357- 
ſuch a Marriage be unlawful, yet it remains good till Sentence of Di- 


vorce be pronounced, and conſequently the Iſſue muſt be eſteemed ligi- 


timate till ſuch a Diſſolution. 3% ID e SE 
If a Man be divorced from one Woman propter perpetuam Generandi im- 5 Ce. 98. b. 

potentiam, and then marry another, and have Iſſue by the ſecond Mar- Oy 7 88 
T 072. . 

Ivor M$. 

may be habilis & inhabilis diverſis Temporibus, and the ſecond Marriage Fez. Rez. 


| | . 
Moor 225. pl. 366. S. C. by the Name of Morris and Webber, 


A Bed-rid Perſon marries a Woman that is Pregnant in his Chamber, 2 Rel. Air. 
the Woman is delivered twelve Weeks after; the Child adjudged a Ba- 3 
: Caſe. 
ita Woman marry Groſſinent enſieut it is the Child of the Husband, , „„, 5. 
. 3 _. ' 4 95 * . I Rol, Abr. 
for when they teſtify their Conſent by a publick Marriage before the 338. 


J 


for at that 'Time the Child is one with the Mother, and therefore in 
taking the Mother he takes the Child with her. 
If a Man be married within the Age of Conſent, and when he comes co 41. 


to that Age he is divorced by reaſon of his Diſſent from the Marriage, Ken's Cale. 


and then he marries again, and hath Iſſue, and dies; it cannot be averred ' Hel. tor. 
. 5 . 7 * » * 3 Ff® 2 . 

that he cohabited with his firſt Wife to avoid the Divorce and difanul g% ag 186 

the ſecond Marriage, and Baſtardize rhe Iſſue, for the Eccleſſaſtical 4 co. 29. 


Courts are proper Judges in this Caſe; and when by Sentence they have Go. 454. 


declared the Marriage void, it cannot belong to the Temporal Courts to 


inquire into and ſet aſide their Sentence, for that is to take away theilt 
Juriſdiction; the ſame Law if the firſt Wife had been divorced cala 


 Precontratins. 


If there be a Separation for Adultery a menſa & Thero, the Iſſue born 11 H. 57.4. 
afterwards are preſumed Prima facie not to be the Husband's, unleſs it 1 Rl. 4%. 
appear upon Proof that the Husband after ſuch Separation did cohabir 352 
with his Wife. | | DS | 40k ITY 
If A. takes B. to Wife, and has Iſſue by her, and they are afterwards „, Sg 
divorced, becauſe they were within the Age of Conſent at the Time af 345. 5 
Marriage, and afterwards diſagreed; and then A. takes D. to Wife, by 7 Ce. 43-5: 
whom he had Iſſue, and died; upon the Suit of the Iſſue of B. the Fc- ——. 
cleſiaſtical Commiſſioners, upon a Commiſſion directed to them, cannot 
mnquire into the Marriage between A. and D. becauſe they are dead; for 

| though 


— 1 T — 


e IT as 


** 


— _Baſtardy, _ 


though a Sentence of Divorce may be repealed after the Death of the 
Parties, by Suit in the Spiritual Courts, yet no Sentence of Divorce can 
paſs there after the Death of the Parties; for a Divorce in the Eccle. 
ſiaſtical Courts, after the Death of the Parties, can be only made to Ba. 
ſtardize the Iſſue of that Marriage, which being a Thing that concerns 
the Inheritance, is properly cognizable in the Temporal Courts; there. 
fore a Prohibition ſhall be granted ro ſtop their Proceeding upon it. 

Palm. 9. As to the Legitimation of Children born after the Death of the Huf. 

i Kol. Abr. band, it is agreed, That the uſual Time of Birth is nine Solar Months 


a * * — 8 


7 1 
r 


312 


5 % * 82 


| 396 3; and ten Days; but it may be haſtened or prolonged by Accident; as by 
I hard Uſage, want of Suſtenance, Oc. becauſe the Nouriſhment of the 


Child in the Womb, depends on that of the Mother; ſo that a Child 
| hath been allowed Legitimate nine Months and twenty Days after the 
Death of the Father; but if the Child is born eleven Months after the 
Death of the Husband, and it is proved the Father could not enjoy his 
Wife within a Month before his Death, it was adjudged a Baſtard. 
Palm.g. A lewd Woman after her Husband's Death married her Adulterer, 
Co. Lit. 8. and within fix Months and a Day after her firſt Husband's Death had à 
Child, it was adjudged the firſt Husband's, becauſe he had the Domi. 
nion of the Woman at the Time of her Conception. 


o 


81 E f. 5 Wife marries immediately after her Husband's Death, and hath a 
Co. Lit. 8. a, Child nine Months and eleven Days after the Death of her firſt Husband, 
Bro. 9), it was adjudged the ſecond Husband's, becauſe it was born one Day 


1 . OO after the uſual Time, and the uſual Time is the only Meaſure to diſcern 
25S. ate between them; but if it be born at the End of nine Months and ten 


Doubtfulneſs Days, the Father is doubtful, and ſome have ſaid, that the Child might 
in Heirs, and chuſe his Father, | . 

_ to hinderthe 8 | | : 5 | 
Wife from. putting falſe Children upon her deceaſed Husband ; the Law hath provided the Writ 4 
Ventre Inſpicendo for the Husband's Heir, and if the Wife be found with Child, or ſuſpe&ed to be ſo, 
ſhe mult be removed to a Caſtle, and there ſafely kept till her Delivery; and by this Writ the Heir 
may take her away from her ſecond Husband ; bur it lies not for the Heir apparent, who hath no In- 
tereſt in the Eſtate in the Life of the Anceſtor, Co. Lit. 8. 1 Rol. Abr. 357. This Power of removing 
the Reli of the Anceſtor to a Caſtle, in Caſe ſhe really is, or is ſuſpeRed to be with Child, ſcems 
only to be uſed where the Woman continues unmarried; for if ſhe takes another Husband, and the 
Sheriff returns that he cauſed her to be ſearched by ſuch Women, and found her to be enſient, the 
Courſe ſeems to be this, viz. for the Husband to enter into Recognizance that ſhe ſhall not remove 
from the Houſe where they then Inhabit; after which a Writ is to be awarded to the Sheriff, to caule 
her to be viewed every Day till her Delivery, by two at leaſt of the ſaid Women returned hy him; 
and that three or more of them ſhould be preſent with her at her Delivery. Cro. Fac. 68 5. Mo. 523, 
Co. Lit. 8. Cro. Elix. 566. Reg. 227. 8 . | | 


— — A 


(B) Where Baſtardy is to be tried, and the 
Rules concerning ſuch Trial, and therein of 
General and Special Baſtardy, _ 

1 Rol. Ar. | e 


5 Aſtardy, in relation to the ſeveral Manners of its Trial, is diſtinguiſh- 
6 ed into General and Special Baſtardy. General Baſtardy is the Ba- 
Bro. Tit. Ba- Gard | <h : 3 : : * a 
flardy 97. ardy tried by the Biſhop, which in its Notion contains two Things 
That where 1. It ſhould not be a Baſtard made legitimate by a ſubſequent Marriage. 
general Ba- | | | | | 

ttardy is pleaded, the Court, though the Parties conclude to the Country, muſt direft a Writ to the 
Biſhop. Raſt. Ent. 105. "The Iſſue on general Baſtardy runs in this Manner, Predi#' J. R. dicit qred 
J. S. eſt Baſtardus & natus fuit apud C. in Com' Prad' in Dioceſ. de W. & hoc paratus eft verificare vil & 
modit quihus converit ac prout curia Regis hic conſideraverit S Prædict J. S. dicit quod ip ſe objectione Pradic 
Precludi non debet qu a dicit quod ite eſt legitimus & non Baſtardus & hoc Paratus eſt verificare ubi S Qu mois 
I promt curia R. gis hie conſideratit 357 Predict” J. R. Similiter. Raſt. Ent. 29, 279, 289. | 
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2dly, That it ſhould be a Point collateral to the original Cauſe of 
Action. | | | 

Formerly Baſtards had a Way in ſuch Iſſues to trick themſelves into 1 Rol. 43e, 
Legitimation, for they uſed to bring feigned Actions, and get ſuborned 364. 
\Witnefſes before the Biſhop to prove their Legitimation, and then got 
the Certificate returned of Record, and after that their Legitimation 
could never be conteſted, for being returned of Record as a Point ad- 
judged by its proper Judges, and remaining among the Memorials of the 
Court, all Perſons were concluded by it; but this created great Incon- 
veniencies, as it is taken Notice of in the Preamble of the 9 H. 6. cap. 11. 

in the Caſe of ſeveral Perſons of Quality; for the Evidence of the con- 
trary Parties concerned were never heard at the Trial, and yet their In- 
tereſt was concluded; to remedy this Inconvenience without altering 
the Rules of Law, it was enacted, 'I'hat before any Writ to the Biſhop | 
there ſhould be a Proclamation made in the ſame Court, and after that 
the Iſſue ſhould be certified into Chancery, where Proclamation ſhould 
be made once in every Month for three Months, and then the Chancel- 
Jor ſhould certify it to the Court where the Plea depends, and afterwards 
it ſhall be again proclaimed in the ſame Court, that all that are concern- 
ed may go to the Ordinary to make their Allegations; and without theſe 
Circumſtances, any Writ granted to the Ordinary, and all Proceedings 
thereupon, ſhall be utterly void. | 
If the Ordinary certify or try Baſtardy without a Writ from the King's 1 Rol. 4br, 
Temporal Courts, it is void, for the Spiritual Juriſdiction within theſe 361. 
Kingdoms is derived from the King, and therefore it muſt be exerciſed 
in the Manner the King hath appointed; for it would de injurious if 
they ſhould declare Legitimation where the Rights of Inheritance are ſo 
nearly concerned, without an apparent Neceſſity. . | 

The Certificate muſt be under the Seal of the Ordinary, and not un- 1 Rel. Abt. 
der the Seal of the Commiſſary only, for the Command is to the Biſhop 362. 
himſelf to certify, and therefore the Execution of the Command muſt 
appear to be by the Biſhop in proper Perſon. . 

If a Man be certified Baſtard, this binds perpetually, though the Per- 1 Rot. Al 362 
ſon ſo adjudged a Baſtard is not Party to the Action, for all Perſons are (2) Bur in 
(a) eſtopped to ſpeak againſt the Memorial of any Judicatory ; becauſe the Trial ol 
the Act of the Publick Judicatory under which any Perſon lives, is his ee of 
own Act; and were they not thus bound, there might be Contradiction Perſon is 
in Certificates. 5 | bound by a 
ee KY Verdict, un- 
leſs he was Party to the original Suit; for no Man can be bound by a Judicatory from whence there 

lies an Appeal, unleſs he be capable of that Appeal, for it would be a Contradition where there is 
mn Appeal ſuppoſed to conelude à Perſon that is incapable of bringing his Appeal; as all Perſons 

* who are not Parties to the Suit are; and therefore on a Certificate, which is the higheſt Act of that 


that is Party to the original Action. 1 Rol. Abr. 362. 


Ika Man be certified Baſtard, that doth not bind a Stranger till re- 1 Rol. Abr. 
turned of Record, becauſe it is no Judicial Act till recorded in the Place 352. If 8 
appointed to record ſuch Tranſactions, nor doth it bind the Party to the ee Ba- 

ction till Judgment thereon, becauſe if he avoid the Action he avoids ftard, and 
all the Confequences of the Action; and therefore if the Defendant be die, though 
certified Baſtard by the Ordinary, yet if the Plaintiff be nonſuit they 3 Wee 

8. 6 Pe: : 5 . ate, yet the 
1% |. cannot go on to Trial, and ſo the Biſhop's Certificate never appears of Certification 
ge. Record, and therefore is not binding. | | a 


he f 
6 = for though he may be a Mulier by the Spiritual Law, yet he may be a 4% 362. 
is & Baſtard by our Law; and therefore any Man, notwithſtanding the Cer- ! R! Ar. 
gue tifcate, may plead the Iſſue of Special Baſtardy. © $63: 
* 3 When 


dl, 


E lort of Judgment, every Stranger is concluded, but not by Verdi&, becauſe an Attaint lies for him 


ado cm ſtands in full 
If a Man be certified Mulier, no Man is eſtopped to Baſtardize him, Force. 1 Ra. 


wy 


P ww E — 


2 * „ — — 


(a) The 


P. dicit quod marry. | 
aci ionem verſus eum habere non debet quia dicit quod ubi Prædictꝰ W. per breve ſuum Prædid preſupponit & aſorit 
fe ſuiſſe flium & heredem Præd T. idem W. natus fuit extra omnia ſponſalia & hoc paratus eſi verificare unde 


314 3 Baſtardy. 


Bro. 76. When a Writ is awarded to the Biſhop to certify Baſtardy, Day i; 
4 E. 7 given in Court to attend ſuch Certification, otherwiſe the Parties would 
Raft. 259. be without Day in Court, in waiting for the Biſhop's Certificate, and this 
would create a Diſcontinuance, and. therefore the Parties muſt attend the 
Day, and not expect that the Proceedings ſhould be revived by Reſun. 
mons, though ſome have held the contrary, becauſe the Biſhop is Judge, 
and ſo not held to a certain Day. 3 
31 H. 4. 8. Ne unques accouple in Loyal Matrimony is no Plea but. in Dower, and in 


Bo. Baſtardy Appeal for to Baſtardize any Perſon, Baſtardy General or Special muſt he 


97+ a. pleaded ; for the Matrimony is there to be queſtioned, where there is 4 
Claim under the Relation of Wife, but there is more than Marriage in 

ueſtion in the Point of Legitimation. 
1 Rol. Abr. The Plea of Baſtardy may be tried by the Biſhop in Actions Perſonal, 


1 3 ; as well as in Real. | 
* oh If there be no Biſhop the Certificate muſt be made by the Guardian 


of the Spiritualties, for he is to ſuſtain the Office in the mean Time. 


024. 25; In an Aſſize the Tenant makes Bar as Heir, the Plaintiff ſays the Te. 


Bro. 97. nant is a Baſtard, the Tenant ſays he is a Mulier, born at London, and 


In Merday- prays a Writ to the Biſhop of London; the Plaintiff ſays, that he was 


_ eeflor the Te- born at L. in Surrey, (the County alſo where the Land lies) and prays 


Baier in that it may be tried by Aſſize; but this could not be granted, becauſe 


the Deman- here Baſtardy was particularly pleaded, and not left at large upon the 
dant, this Iſſue; but the Certificate in this Caſe was directed to the Biſhop of Min- 


e = _ chefter, within whoſe Juriſdiction Surrey is, becauſe where the Place of 
Ine 


Biſhop of the Birth is in Diſpute, the Trial muſt be in the Place where the Land lies, 


Dioceſe for where the Place of Birth is controverted it is uncertain, and fois 
where the the ſame as if not alledged. 5 


Writ is | | 


brought, though the Demandant ſays he is a Mulier born in another Dioceſe ; for he may bring his 
Proofs and Evidences to the. Dioceſe where the Writ is brought. Bro. Baſtardy 97. 


Bro. Baſtardly In an Affſe the Biſhop certified directly that the Defendant was a ha- 
988. ſtard, and it was indorſed on the Certificate that A. the Mother of the 
' Defendant, left her Husband for ſeven Years, in which Time the Deſen- 
dant was begot by one B. a Prieſt, and ſo a Baſtard ; but becauſe the 
Defendant was made a Baſtard in the Certificate, they gave no heed to 
the Indorfement, as a Thing foreign and immaterial. Moir Mo, 
Special Baſtardy, which is always tried by a Jury in the "Temporal 
Courts, is twofold : 1ſt, Where the Baſtardy is the Gift of the Action, 
8 and the material Part of the Iſſue. (a) 2dly, Where thoſe are Baſtards 
th! Manner by the Common Law that are AMulicrs by the Spiritual Law, and ſuch are 
Et Predict * thoſe that are born- before Marriage, whoſe Parents afterwards inter- 


Petit Fudicium ſi Præd W. ut filius & bares Prædict T. ſeu alterius cujuſcunque, &c. verſus eum babe ge. 
beat & Pradict W. dicit quod Prædict T. Pater ſuus habuit Quandam uxorem ſibi deſponſatam A. nomine de 
qua ipſe natus fuit infra ſponſalia inter ipſum T. & A. celebrat & verificat” unde Petit Fudicium: Sa chat 
wben the Party avers the Birth within Eſpouſals by way of Reply, he doth not offer an Iſſue, be- 


cauſe that were to take an Iſſue too much at large; but it is neceſſary to ſet forth the Mapner of the 


Birth, viz. Of whom he was born, that they may go to Iſſue upon a particular Matter; other wide, 
he that takes this Plea would be put on the Proof of an univerſal Negative, which cannot be proved! 
and then the. Party that obje&ed the Defe& muſt offer an Iſſue in this Manner: Ez Predift P. 4! 
ut prius quod Prædiet W. natus fuit extra omnia Sjonſalia'&? non infra Sponſalia ut Pradift, W. ſaferiui a- 
de bac ponit ſe ſuter Patriam & Prædidt W. ſimiliter, ideo, &c. Raft. Ent. 387. Dfer 9 


14 1. If a Man receives any Temporal Damage by being called a Baftard 
oY 8 Ei, and brings his Action in the Temporal Courts, and the Defendant 750 
Law 47%, fies that the Plaintiff is a Baſtard, this muſt be tried at Common Lax, 
Co. Ent ag. and not by Writ to the Biſhop; for otherwiſe you ſuppoſe an = 


brought 


2 A 


"RY 


o N 1 g * P * 1 22 . * 


—  __ 


brought in a Court which hath not a Capacity to try the Cauſe of 

tion. | 
a If it be found by an Aſſiſe taken at large that a Man is a Baſtard, the Be. Baſtard 
Temporal Courts are Judges of it, for the Jury cannot be eſtopped to 97. 
ſpeak Truth which may fall within their own Knowledge, and what they 
find becomes the Record of the Temporal Courts, and ſo within their 
Conuzance. By h | 

In an Aſſiſe of Mordonceftor, one of the three Points inquirable is, Fiz. Abr. 12. 


Whether the Demandant be Heir to J. S. the Anceſtor, in which Caſe, = ln. 400. 


if the Tenant plead he is ready to hear the Recognizance of the Afſiſe, 
( hoc paratus eſt per affiſam inquirere) he cannot give in Evidence that 
the Demandant is a Baſtard, but he ought to have pleaded the ſame, for 
if this were given in Evidence and not pleaded, the Spiritual Court would. 


be ouſted of their Juriſdiction. _ | 


(C) Of Baſtard Eigne, and Mulier Puiſne. 


| Man who hath Iſſue a Son by a Woman before Marriage, and afrer- Lit. Se. 3995 
wards marries the fame Woman, and hath Iflue a ſecond Son born Co. Lit. 243. 


after the Marriage; the firſt of theſe is termed in Law a Baſtard Eigne, Lide ſutra 


Baſtard Figne' is as incapable of inheriting, as if the Father and Mother 
had never married; but yet there is one Caſe in which his Iſſue was let 
into the Succeſſion, and that was by the Conſent of the Lord and Per- 
ſon legitimate; as if upon the Death of the Father the Baſtard Eigne en- 
ters, and the Mulier during his whole Life never diſturbs him, he can- 


and the ſecond a Mulier; by the Common Law, as has been ſaid, ſuch Letter (B). 


not upon the Death of the Baflard Eigue enter upon his Iſſue. 


No Man can Baſtardize another after his Death, that was a Mer by 7 Co. 44. 
the Laws of Holy Church, and who carried the Reputation of Legiti- 225 Rep. 
mate during his Life, for a Man muſt be Baſtardized by the Rules of . 425 
the Civil or Common Law; by the Rules of the Civil Law, this Per- co. Lir. 33. a. 
fon is by Suppoſition Legitimate; and if the Common Law be made the Lit. Sed. 399. 


Judge he cannot be Baſtardized ; for it is a Rule of Common Law, that C Et: 245. 


a Perſonal Defect dies with the Perſon, and cannot after his Death be 
(a) objected to his Succeſſor that repreſents him; and this Rule of Law (a) Though 
was taken from the Humanity of the Antients, which would not allow this ſeemse 40 


the Calumny of the Dead, as alſo from an importaut Reaſon of Conve- 3 


trine of the 


nience, for Pedigrees are often derived through ſeveral Perſons, con- old Books, 


cerning whom there remains little Knowledge or Remembrance of any yet there is 


Thing, but only of their Being; and therefore it were an eaſy Matter to this modern 


throw on them the Aſperſion of Baſtardy by any forged Evidence, which ace 


cannot be confronted by oppoſite Proof; and ſo it is fit to limit a Time brought by 
in which all Proofs of Baſtardy are to be diſallowed. | one rs a- 
| | gainſt rhe 


Earls of Bath and Mountague; Pride made Title as Heir to George, Duke of Albemarle, proving him- 


ſelf the Son of one who was Brother to the Duke, and that the Duke died without Iſſue ; the De- 


fendant gave Evidence that Duke George had Iſſue Duke Chriſtophhber, who Conveycd to him; Plain- 


af gave Evidence that Duke Chriſtopher was a Baſtard, begotten of ſuch a Woman, who at the Time 
of her Marriage with the ſaid George, Duke of Albemarle, was married to another Man, who was 
then, and yer living: Upon which it was objc&cd, That fince Duke George and this Woman lived 
together as Man and Wife, and were now dead, the Plaintiff could not be admitted to Baſtardize 
me Iſſue, who was dead alſo; and who, during his whole Life, was reputed and taken to be the le- 
gitmate Son of the Duke, and fo ſtiled by the Duke himſelf in his Deed of Settlement, and in his 
Will, his Son and Heir; G quod juſtum non eſt aliquem poſt mortem facere Baflardum. The Court held 
this true of ſuch a Baſtard as is meant by Littleton, in his Caſe 0 Baſtard Eigne, and Mulier Puiſne, 
+ e. ſuch a Baſtard as is born before the Eſpouſals of a Father and Mother, who may after cards 


| 77 3 and ſaid, the Rule extended only to that Caſe. 1 Salk. 120. Pride v. Earls of Bath, &:. 


i VF. & M. 3 Lev. 410. S. C. who tells us, That though the Evidence was admirted by Holt, and 


Jil. Eyre, who were only in Court, the Jury were not ſatisfied with it, and gave a Verdid for che 
Earl of Bath, _ | | To 


Sir Richard. 


cf X 244 


625. 


Baſtardov. | 
Co. Lit. 244 T G exclude the Mulier from the Inheritance, there muſt not only be 
Fong Abr. an uninterrupted Poſſeſſion of the Baſtard Eigue during his Life, but a 


. Deſcent to his Iſſue. 


316 


a 


Co. Lit. 244. If the Baſtard Eine die, leaving Iſſue in Ventre ſa mere, and the Mulicr 


| Hughs 365. enter, and then the Son is born, the Son of the Baſtard Eigne is for ever 


excluded, becauſe there was no Deſcent ; and ſo our Law in this dif. 
agrees with the Civil Law, which, for the Benefit of the Infant, reputes 
a Child in its Mother's Womb, in the ſame Condition as if it were 
5 born. JJV | 
Co. Lit. 244. If the Baſtard Eigne enter and die without Iſſue, yet the Lord by 
Eſcheat cannot claim it againſt the Mulier, for there is no Deſcent caſt to 
: _ extinguiſh his Right. oy | | — 
Co. Lit. 244. If the Aſulier enter into the Land after the Deceaſe of rhe Baſtard, be- 


* * 
o 


caſt upon the Iſſue of the Baſtard immediately after his Death, and the 


| Deſcent to him is made without any Entry, and conſequently he is with. 


5 in the Benefit of the Rule. | oi 
Co. Lit. 244 If the Mulier be an Infant during the Poſſeſſion of the Baſtard Eigut, 
S. Co. 101. yet he is barred by the Deſcent, for though no Laches can be imputed 
P-xhay's to an Infant, becauſe not being of the Age of Conſent, his Permiſſion 
Caſe. cannot be taken for a Conſent; yet in ſuch Caſes where Time is limited 
Plow4. 372. by the Law for Pleas and Actions, Infants are included, unleſs ſpecially 

| excepted, for here their Permiſſion is taken for a Conſent, becauſe they 
are ſuppoſed to conſent to the eſtabliſhed Law, to which they are 

_ obliged for Protection during Minority; and the Law hath not thought 
fir to except, becauſe it is a Publick Miſchief in a very tender Point, for 

it might be any Man's Caſe, to ſuffer by the Baſtard of an Anceſtor, and 


the Law hath given the Infants Guardians to plead by; but it cannot 


_ revive the Evidence of Legitimation, which ſo eaſily periſhes with the 
Life of the Party. 3 ; 11 


De Lit. 244. If a Man hath Iſſue a Son Baſtard Eigne, and a Daughter, being 


S Co. 101, Mulier Puiſue, and the Daughter is married, the Father dies, and the 
Son enters and dies ſeiſed, this ſhall bar the Mulier, for ſhe might have 
claimed by her Husband ; the ſame Law if the Baſtard Eigne enters and 
enjoys peaceably during his Life, while the Mulier is impriſoned or be- 
yond Sea, or of nonſane Memory; for the conſtant and quiet Poſſeſſion 
of the Baſtard Eigne, together with the Character he had, during Life, 
of being Legitimate, ſhall in a Caſe of ſuch nice Conſequence outweigh 
at a Trial, any Evidence that can be brought to the contrary. 


Co. Lit. 244. The Deſcent of Services, Rents, or Reverſions expectant upon Eſtates 


> Co. 101. Tail, or for Life, whereon Rents are reſerved, ſhall bind the Mujer; for 


the Enjoyment of theſe do equally ſuppoſe the Character of Legitimate, 
as the Poſſeſſion of any Corporal Rights; but ſuch a Deſcent would not 
drive the Party that hath Right to an Action, for it is a Contradiction 
in Terms, that a Man ſhould be diſpoſſeſſed of a meer Right. 
If the Baſtard Eigne die ſeiſed, and the Son endow the Wife, yet the 
8 Co, 101. Deſcent takes away the Right of the Mulier ; the Baſtard Eigne's entring 
into Religion is ſuch a Deſcent as takes away the Right of the Mulier. 
29 E. 3. 38.b. Tenant in Tail, the Remainder in Tail, the Remainder in Fee; Te- 
Heghbs 366. nant in Tail hath Ifſue Baſtard Eigne and Mulier Puiſne, and dies, the 
1 Rol. Abr. Baſtard entreth and continueth his Poſſeſſion, and hath Iſſue and dies, 
the Iflue enters, the Mulier dies, he in Remainder ſhall have a Frmedon 
_ againſt the Iſſue of the Baſtard, and the Continuance of the Poſſeſſion of 
the Baſtard ſhall not prejudice him; for the Statute Weſt. 2. ſays, That 
the Will of the Donor manifeſtly expreſſed in his Gift muſt be obſerved; 
now the Baſtard cannot bring himſelf within the Intention of the Do- 
nor, for he is neither the Heir, nor a Perſon begotten by Tenant in 
Tail, fince, in Law, he is the Son of no Man, and conſequent!y 1 


fore the Heir of the Baſtard Eigne, yet he is barred; for the Land is 


5 7 * e es by 


Plea of Infancy will ſtay the Suit before it can be inquired whether he is 


—_— " „ 


Baſtardv. 


— 


expreſs Words of the Statute exclude him from the Inheritance, which 
ſets aſide the Rules of Common Law in this Cale. | 4 
If a Man hath Iſſue Baſtard Eigue and Mulier Puiſue, the Baſtard in C. Li. 244 


— — — — — a 


. 


the Life of the Father dies, leaving Iſſue, and then the Father dies, and 


the Son of the Baſtard enters and dies ſeiſed, and it deſcends to his 
Iſſue, the Deſcent ſhall bind the Mulier; for if otherwiſe, it would be 


Baſtardizing the Anceſtor after one Deſcent, which is contrary to the 


Rule. | | 
If Baſtard Eigne and Iſulier Puiſue Daughters enter and occupy in Co. Lit. 244: 
Coparcenary, the Law will not ſuppoſe the Whole in the Afalier, but 
by a more eaſy Conſtruction preſume, that the Mulier admits the other 
into the Inheritance; ſo if there be Baſtard Eigue and Mulier Priſne, 
and the Mulier enters to Hunt or Hawk, this doth not diſturb the Ba- 
ſtard's Poſſeſſion, for a Man's Intention does always govern and denomi- 
nate his Actions; and in this Caſe he did not enter to Claim. 1 5 
If the Baſtard Eigne enters after the Deceaſe of his Father, and the co. Lit. 245, 
King ſeiſes the Land for a Contempt, (whereby the Profits only are 
taken) without Cauſe, and the Baſtard dies, and the Iſſue petitions and 
is reſtored, he ſhall hold it againſt the AMulier; for when the King ſeiſes 
* without Cauſe he ſhall only hold it as a Subſtitute to the Poſ- 
eſſor. | | 
The Baſtard being impleaded ſhall have his Age, for the dilatory Plea Co. Lit. 244. 


muſt be determined before the Pleas in Chief can come on; ſo that the 20 & 3 

Voucher 129. 
. | | * Hughs 365. 

or is not a Baſtard ; alſo he ſhall be vouched as Heir to the Father, for me 


qui fentit Commodum ſentire debet & onus. 
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(D) How Baſtards are to be provided foz, and 
herein of the Duty and Power of Juſtices 

of the Peace. „„ ng = 

Y the 18 Zliz, cap. 3. it is enacted, &“ That (a) two uſtices of the 4 & 
D“ Peace, whereof one to be of the (b) Quorum, in opt 1 
& the Limits where the Pariſh Church is, within which Pariſh the Ba- bind to the 
& {tird ſhall be (e) born, upon (4) Examination of the Cauſe and Cir- good Beha- 


© cumſtance, ſhall and may by their Diſcretion take Order, as well for NE > wal 


4 M 5:5 | „ 6 the ed or ſuſpec- 
| | wy 8 . en „ cd to., have 
begotten a Baſtard Child. Lam. 122. Crom. 196. Dalton 44. But the two Juſtices cannot make any Or- 
der purſuant to this Statute, unleſs the Child has been a Charge to the Pariſh. Comb. 39. 1 Vent. 37, 
363. If the two Juſtices diſagree, ſo that they make no Order, the two Juſtices of the next Diviſion, 
being of the ſame County, may make the Order. Dalt. 45. If five Juſtices make the Order it is 


good, for the Statute is not reſtrictive, but requires two at leaſt. 4 Salk. 477. If F. S. is adjudged 


the Father of a Baſtard-Child, and by the Order it appears, that the Examination of; the Woman 
was by one Juſtice only, though the Ordering Part thereof is ſaid to be made by two, the Court will 
quaſh it. Rex v. Beard. 2 Salk. 4958. We the ſaid Juſtices doth, inſtead of do, an Order was quaſhed for 
this Fault, 1 Salk 122. (6) One of the Juſtices muſt be of the Quorum, Dalton 47. An Order quaſhed 


becauſe it did not appear that one of the Juſtices was of the Cuorum. 1 Salk. 47). 1 Sid. 222. S. P. 
but Comb. 63. cont”, and there ſaid, That this Exception, had been over - ruled ſeveral. Times. (c) The 


Place of Birth muſt be ſet forth in the Order, becauſe it may be born in a Pariſh where the two Ju- 
ſtices who made the Order had no Juriſdiction; and that it may appear that it was born in that fo. 
riſh to which the Relief is ordered. Style 368. Dalton 47. (d) And therefore not only the Mother, 
bur likewiſe rhe putative Father ſhould be ſummoned to appear, and both Parties examined before 
any Order is made; but this, however agrecable it ſeems to natural Juſtice, is not always practiſed, 


the Juſtices being apprehenſive that ſuch Warning would tend to no other Uſe, but to make che Fa- 


ther keep out of the Way t However, it has been reſolved that ſuch Summons is neceſſary. Dat. 52- 


in Order made by two Juſtices of the Peace was quaſhed, becauſe it was made on an Affidavit 


_ braughs 


| (f) An Or- 


„ 


TREE Vaſtardy. 


— — — — 


— 


mt. 


brought to © the Puniſhment of the Mother, and (e) reputed Father of ſuch Ba. 


them with- « ſtard Child, as alſo for the better Relief of every ſuch Pariſh, in Pax; 
a ore or in all; and ſhall and may likewiſe by like Diſcretion take (7) Or. 


any Wirnef. © der for the keeping of every (g) fuch Baſtard Child, by charging 
ſes. Comb. © ſuch Mother or reputed Father with the Payment of Money weekly, 


103. (e) They « or other Suſtentation for the Relief of ſuch Child, in ſuch wiſe 3 


muſt adjudge c THT cf SVN | 3 
Kier they ſhall think meet and convenient; and if, after the ſame Order by 


wer of the them ſubſcribed under their Hands, any the ſaid Perſons, viz. Mo. 


Child. 1 Sid. c ther, or reputed Father, upon Notice thereof, ſhall not for their Part 


363. Style ©« gbſerve and perform the ſaid Order, that then every ſuch Party {6 
154: Det. 33 ba making Default, in not performing the {aid Order, to be committed 
det that the“ to Ward to the Common Gaol, there to remain without Bail or Main- 
reputed Fa- © prize, except he, ſhe, or they, ſhall put in ſufficient Surety to per. 
ther ſhould © form the ſaid Order, or elſe Perſonally to appear at the (Y) next 
Land "nar « General Seffions of the Peace to be held in that (2) County where 
Order, was „ ſuch Order ſhall be taken, and alſo to () abide ſuch Order as the 
quathed ; for c {aid Juſtices of the Peace, or the more Part of them, then and there 
thar further cc ſhall take in that Behalf, if they then and there ſhall take any; and 


pol Len that if at the ſaid Seſſions the ſaid Juſtices ſhall rake no other Order, 


hence. | cc then to abide and perform the Order before made, as is above- 
2 Show. 129.“ ſaid. 1 | 
AY Ohne 


that the repured Father ſhould give ſuch Security as Overſeers or Church- wardens ſhall think fit, is 
nought; for by ſuch Order the Juſtices delegare their 9 to others. Salk. 477. Dalt. 4). An 
Order to pay fo much Money a Week till the Child is fourteen Years of Age, is naught ; for the 
» Juſtices have no Poder but to indemnify” the Pariſh, and that is done by obliging the Father to main- 


„tain the Child as long as it may be chargeable to the. Pariſh. 1 Salk. 121. Corb. 232. S8. P. An Or- 


der that the Father ſhould pay ſo much a Week to the Pariſh til] che Child was twelve Years old, 


* 
» 


quaſhed; for the Father may take it away and maintain it himſelf. 1 Vent. 48, 158. 1 Sid. 222. 8. P. 


„ 


7 x 


Vent. 59,48. Bur a ire the' Removal of the Caule by Certiorari, the Court of King's Bench may 
el | er m Whole, or in Part; and though they reverſe the Order for Irregularit, 
F e oblige the Father to give Security to appear at the next Seſſions, to abide ſuch further 
rder as ſal j is | 95 
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ment; from which Order B. Appeals, but before the next Seſſions ſhe is 
delivered of a Baſtard Child in B. and afterwards the Order of the two 
Juſtices is vacared, tlie Child muſt follow the Mother, and gains a Sct- 
tlement in A. | PTE: | EE 
By the 7 ar. 1, cap. it is enacted, © That every lewd Woman 
« which ſhall (a) have any Baſtard which may be (Y) chargeable to the 4) The Wo. 
« Pariſh, the (c) Juſtices of the Peace ſhall commit ſuch lewd Woman man muſt be 


c to the Houſe of Correction, there to be puniſhed and ſet to hard delivered of 
„ Work during the Term of one whole Year; and if ſhe ſhall eftſoons {vc Baſtard- 
c offend (4) again, then to be committed to the ſaid Houſe of Correc- 


Child before 


| 2 | 5 x cc the can be 
« tion as aforeſaid, and there to remain till ſhe can pur in good Sureties ſent to rhe 


ö „ for her good Behaviour not to offend agan. | Houſe of 


Correction, 


5 and the Child is not to be ſent with her, Dalton 48. (5) The Child muſt be char eable to the Pariſh, 
therefore if the Father, or any other maintains it, it ſeems ſhe is not to be puniſhed by this Srarute. ' 


Ide Dalton 46. (c) Muſt be by two Juſtices at leaſt. Dalton 45. (4) Bur ſhe fhall not be puniſhed 


E upon this Part of the Statute, unleſs ſhe were before convicted and puniſhed on the Firſt, E. If ſhe 
E were before proceeded againſt put ſuant to the Statute, 18 Elz. 2 Bulſt. 348, 349. 


By the 13 and 14 Car. 2. cap. 12. Par. 19. Whereas the putative 


„ Fathers and lewd Mothers of Baſtard Children run away out of the 
E <« Pariſh, and ſometimes out of the County, and leave the ſaid Baſtard 
„ Children upon the Charge of the Pariſh where they are born, although 
„ (ſuch putative Father and Mother have Eſtates ſufficient to nr 2 
c&c {ch Pariſh ; it is therefore enacted, That it. fhall and may be lawful 
e for the Church-wardens and Overſeers for the Poor of ſuch Pariſh 
c where any Baſtard Child ſhall be born, to take and ſeiſe ſo much of 
c the Goods and Chattels, and to receive ſo much of the annual Rents 
& or Profits of the Lands of ſuch putative Fathers or lewd Mothers, as 
dc ſhall be ordered by any two Juſtices of the Peace, for or towards the 
© Diſcharge of the Pariſh, to be confirmed at the Seſſions, ſor the bring- 


& ing up and providing for ſuch Baſtard-Child, and thereupon it ſhall 
« be lawful for the Seſſions to make an Order for the Church-wardens or 
« Overſeers of the Poor of ſuch Pariſh, to diſpoſe of the Goods by Sale 
« or otherwife, or ſo much of them for the Purpoſes aforeſaid, as the 
« Court ſhall think fit, and to receive the Rents and Profits, or fo 
« much of them as ſhall be ordered by the Seffions as aforeſaid, of his 
« or her Lands. i ws . 

By the 6 Geo. 2. it is enacted, © That if any ſingle Woman ſhall be deli 
&« vered of a Baſtard-Child, which ſhall be chargeable, or likely to be- 
come chargeable to any Pariſh or Extraparochial Place, or ſhall de- 
« clare herſelf to be with Child, and that ſuch Child is likely to be born 
« a Baſtard, and to be chargeable to any Pariſh or Extraparochial Place, 


„ and ſhall in either of ſuch Caſes, in an Examination to be taken in 


“ Writing upon Oath, before any one or more Juſtice or Juſtices of the 
„Peace of any County, Riding, Diviſion, City, Liberty, or Town 
“Corporate, wherein ſuch Pariſh or Place ſhall lie, charge any Perſon 
c with having gotten her with Child, ir ſhall and may be lawful to and 
* for ſuch Juſtice or Juſtices, upon Application made to him or them 
* by the Overſeers of the Poor of ſuch Pariſh, or by any one of them, 
* or by any ſubſtantial Houſholder of ſuch Extraparochial Place, to 
* ifſue out his or their Warrant or Warrants, for the immediate appre- 
* bending ſuch Perſon ſo charged as aforeſaid, and for bringing him be- 
fore ſuch Juſtice or Juſtices, or before any other of his Majeſty's Ju- 
* {tices of the Peace of ſuch County, Sc. and the Juſtice and Juſtices 
before whom ſuch Perſon ſhall be brought, is and are hereby autho- 
* rized and required to commit the Perſon ſo charged as aforeſaid, to 
* tie Common Gaol or Houſe of Correction of ſuch County, &c. un- 
* Icſs be ſhall give Security to indemnify ſuch Pariſh or Place, or ſhall 
| enter 
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cc enter into a Recognizance with ſufficient Surety, upon Condition 90 
te appear at the next General Quarter-Seſſions, or General Seſſions «; 
cc the Peace, to be held for ſuch County, Ec. and to abide and perform 
« {ſuch Order or Orders as ſhall be made in Purſuance of an Act paſſed 
&« jn the 18th Year of * Elizabeth, concerning Baſtards begotten 
c“ and born out of lawful Matrimony. 5 
« Provided, That if the Woman ſo charging any Perſon as aforeſaid, 
ſhall happen to die, or be married before ſhe ſhall be delivered, or if 
ſhe ſhall miſcarry of ſuch Child, or ſhall appear not to have been with 
Child at the Time of her Examination, then, and in any of the {iid 
Caſes, fuch Perſon ſhall be diſcharged from his Recognizance at the 
ce next General Quarter-Seſſions, or General Seſſions of the Peace to be 
« holden for ſuch County, &c. or immediately releaſed out of Cuſtody, 
« by Warrant under the Hand and Seal, or Hands and Seals of any one 
cc or more Juſtice or Juſtices of the Peace reſiding in or near the Limit 
„ where ſuch Pariſh or Place ſhall lie. RR 
c Provided alſo, that upon Application made by any Perſon who ſhall 
e be committed to any Gaol or Houſe of Correction by Virtue of thi 
cc Act, or by any Perſon on his Behalf, to any Juſtice or Juſtices re. 
© ſiding in and near the Limits where ſuch Pariſh or Place ſhall lie, 
c“ {uch Juſtice or Juſtices is and are hereby authorized and. required to 
cc ſummon the Overſeer or Overſeers of the Poor of ſuch Pariſh, or one 
« or more of the ſubſtantial Houſholders of ſuch Extraparochial Place, 
to appear before him or them at a Time and Place to be mentioned in 
c ſuch Summons, to ſhew Cauſe why ſuch Perſon ſhould not be Dif- 
& charged; and if no Order ſhall appear to have been made in Purſu- 
« ance of the ſaid Act of the 18th of Elizabeth, or within fix Weeks 
ce after ſuch Woman ſhall have been delivered, ſuch Juſtice or Juſtices 
„ ſhall and may diſcharge him from his Impriſonment in ſuch Gaol or 
% Houſe of Correction, to which he ſhall have been committed. 
c Provided always, That it ſhall not be lawful for any Juſtice or Ju- 
ec ſtices of the Peace, to ſend for any Woman whatſoever, before ſhe 
„ ſhall be delivered, and one Month after, in order to her being examin- 
« ed concerning her Pregnancy, or ſuppoſed Pregnancy, or to compel 
ce any Woman before ſhe ſhall be delivered, to anſwer to any Queſtions 
relating to her Pregnancy. | „„ 
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Bigamy. 


Atrimonial Cauſes are properly Cognizable in the Spiritual Cre. NV. 54. 
Courts, and Offences againſt the Rights of Marriage puniſh- 1 Hawk. P. 
able by the Eccleſiaſtical Law; but this Offence of Bigamy, © 8. 
or marrying a ſecond Wife, the firſt being alive, is made Fe- 

lony by Statute, but che Offender is not ouſted the Benefit of his 

Clergy. | | 

By he 1 Fac. 1. cap. 11. it is enacted, “ That if any Perſon or Per- 

ſons within his Majeſty's Dominions of England and Wales, being 

married, do marry any Perſon or Perſons, the former Husband or 

Wife being alive, that then every ſuch Offence ſhall be Felony, and 

the Perſon or Perſons ſo offending, ſhall ſuffer Death as in Caſes of 

Felony ; and the Party and Parties fo offending ſhall receive ſuch 

and like Proceeding, Trial and Execution in ſuch County where ſuch 

Perſon or Perſons ſhall be apprehended, as if the Offence had been 

(a) committed in ſuch County where ſuch Perſon or Perſons ſhall be (a) It is a- 
c taken or apprehended : But it is provided, That nothing in this Statute greed, that 
« contained ſhall extend to any Perſon or Perſons whoſe Husband or if, the firit 
« Wife ſhall be continually remaining beyond the Seas by the Space of e I HP 
ſeven Years together, or whoſe Husband or Wife ſhall abſent him or 1 5 
her ſelf the one from the other by the Space of ſeven Years together, latter in 

in any Parts within his Majeſty's Dominions, the one of them not End, the 
knowing the other to be living within that Time. Alſo Provided, That l 
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the ſaid Starute ſhall not extend to any Perſon or Perſons who ſhall be here; bur if 
at the Time of ſuch Marriage (/) divorced by a Sentence in the Ecs the firſt were 
cleſiaſtical Court; or to any Ferſon or Perſons where the former Mar- m England, 
riage ſhall be by Sentence in the Eccleſiaſtical Court declared to be ae 7 9 
void and of no Effect; nor to any Perſon or Perſons, for or by reafon sea, id . 
of any former Marriage had or made within (c) Age of Conſent. ſaid that the 
Alſo provided, That no Attainder for this Offence, ſhall make or work Part can- 


« any Corruption of Blood, Loſs of Dower, or Diſinheriſon of Heir or += hy Fog 
00 Heirs. | cauſe the 
| ſecond Mar- 
But 1 Hawk, 


CC 


riage, which made the Offence, was not within any County here. 1 $id. 151. Kely. 8. 


P. C. 111. holds, That the Party may in the laſt Caſe be indiged, and relies on the expreſs Words 


of the Statute. (b) Divorces a merſa & thoro cauſa adulterii and ſevitie are within the Exception in 


the Statute, though the Word Sezaramus, and not Divortiumus, be made uſe of in the Sentence ; for the 


Statute being Penal, ſhall be conſtrued favourably ; and fuch Separations are taken for Divorces in 
common Underſtanding. 1 Hawk. P. C. 111. 3 Inſt. 89. H P. C. 1:2. Kelyng? 27. Cvo. Car. 461. Q, 
(c) If one of the Parties only were under the Age of Conſent at the "Time of ſuch Marriage, the 
Exception extends as well to the Party above the Ape of Conſent, as to the other; becauſe the 
Power of difagreein 12 


g was equal on both Sides, 1 Rol. Abr. 3 40. 3 In $9, C. Lit. 79. H. P. 0 
1 Hack. P. C. 1 1 5 oi, Ar. 3 40. 3 inft. 89, C.. Lit. 19. H. P. C. 121. 
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Wills of Sale, 


Bill of Sale is a ſolemn Contract under Seal, whereby a Man 


Yell 196. | 
4 paſſes the Right or Intereſt that he has in Goods and Chattels; 


1 Brown 111. 


Conſideration, or without delivering Poſſeſſion, this alters no 
Property, becauſe it is Nudum Pactum unde non oritur Adio; but if 

a Man ſells Goods by Deed under Seal duly executed, this alters the 
Property between the Parties, though there be no Conſideration or no 
Delivery of Poſſeſſion, becauſe a Man is eſtopped to deny his own Deed, 

or affirm any Thing contrary to the manifeſt Solemnity of Contracting. 

13 Elz uc. 5s But what is chiefly to be conſidered under this Head, is the Statute of 
13 liz. cap. 5. by which it is enacted, “ That all fraudulent Convey- 
ce ances of Lands, &c. Goods and Chattels to avoid the Debt or Duty 

cc of another, ſhall (as againſt the Party only, whoſe Debt or Duty is 

& ſo endeavoured to be avoided) be utterly void, except Grants made 


& bona fide, and on a good (which is conſtrued) a valuable Conſideration.” 


And by the latter Clauſe of that Statute it is provided, “ That all 
Parties to ſuch fraudulent Conveyance, who being privy thereunto 
Dyer 351. ( ſhall wittingly juſtify the ſame to be done bona fide and on good Con- 
pl. 23. cc ſideration, or ſhall alien or aſſign any Lands, Leaſe or Goods io to 
« them conveyed as aforeſaid, ihall forfeit one Year's Value of the 
Lands, Leaſe, Rent, Common, or other Profit out of the ſame, and 
cc the whole Value of the Goods, and being thereof convicted ſhall 
cc ſuffer Half a Year's Impriſonment without Bail; the Forfeiture to be 
c divided between the Queen and . d 88 
Por the Explanation of this Statute I ſhall conſider the following 
_ Caſes. 


= 


3 Co. $0. A. being indebted to B. in 400 J. and to C. in 200 J. C. brings Debt 


Mo. 638. againſt him, and hanging the Writ, A. being poſſeſſed of Goods and 
2 Bulf. 226: Chattels to the Value of 300 J. makes a ſecret Conveyance of them all, 


ing, continues in Poſſeſſion of them, and ſells ſome of them, and others 
of them, being Sheep, he ſets his Mark on; and reſolved, that it was 
a fraudulent Gift and Sale within the aforeſaid Statute, and ſhall not pre- 
vent C. of his Execution for his juſt Debt; for though ſuch Sale hath 
one of the Qualifications required by the Statute, being made to a Cre- 
ditor for his juſt Debt, and conſequently on a valuable Conſideration ; 
yet it wants the other; for the Owner's continuing in Poſſeſſion is a 
$3 ed and undoubted Character of a fraudulent Conveyance, becauſe the 
— Poſſeſſion is the only Indicium of the Property of a Chattel, and there- 
5 fore this Sale is not made bon2 fide. „ 
2 Co. $1, Upon the ſame Reaſons the following Caſe turns: A. is indebted to 
Ale. 639. five ſeveral Perſons in the Sums of 20 J. each, and having Goods to the 
Value of 20 J. makes a Gift of them to one of the Five, in Satisfaction 
of his Debt, but upon this ſecret Truſt between them, That the Grantee, 
in Compaſſion to his Circumſtances, ſhould deal favourably with him, in 
permitting him or ſome other for him, to uſe and poſſeſs the ſaid Goods, 
pay ing this Creditor as he was able, and could afford it, the ſaid Debt of 
204. and reſolved to be a fraudulent Conveyance and Deed of Sale. 


2 | 80 


for if a Man promiſes or gives any Chattels without valuable 


without Exception, to B. in Satisfaction of his Debt; but notwithſtand- 
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Bills of Sale. — 
8o in that Caſe, if A. makes a Bill of Sale of all his Goods, in Con- 2 Rol. Abr. 
ſideration of Blood and Natural Affection to his Son, or one of his Re- 28 65. 
lations, it is a void Conveyance in reſpect of Creditors; for the Conſide- . 414. 
rations of Blood, c. which are made the Motives of this Gift, are | 
eſteemed in their Nature inferior to valuable Conſiderations, which are 
neceſſarily required in ſuch Sales, by 13 Elix. cap. 5. and this is a Con- 

ſtruction ſuitable to the ſtricteſt Rules of Equity; for if Conſiderations 

of Blood or Natural Affection were allowed to be of equal Dignity 

with, or to come under the Notion of, valuable Conſiderations required 

by this Statute, then it would be in the Power of any Debtor, by ſuch 
Conveyances of his Perſonal Eſtate to his Kindred, to build a Family up- 

on a Conduct to his Creditors, which carries in it all the Strains of In- 

juſtice and colluſive Dealing; moreover, there is a ſtrong Preſumption 

that ſuch Sales to Relations are conſtantly attended with a ſecret 'Truſt 

and Perſonal Confidence of reconveying Part of the Goods to the Ven- 

dor for his Subſiſtence ; ſo that they are intirely inconſiſtent with the 


„ 


＋— 


Scheme laid down by the Statute, and therefore void and illegal. 
A. poſſeſſed of divers Goods to the Value of 250 J. by Covin to de- Oye. Elix. 8 10. 
fraud his Creditors, made a Gift thereof to his Daughter, on Condition Bethel v. 


to be void on Payment of 20 5. adjudged that it was apparently a frau- Stanhep. 


dulent Conveyance, and void. 5 En | 

As the Owner's continuing in Poſſeſſion of his Goods after his Bill of ; co. 8r. 
Sale of them, is an undoubted Badge of a fraudulent Conveyance, be- Ms. 638. 
cauſe the Poſſeſſion is the only Indicium of the Property of a Chattel, 
which is a Thing unfixed and tranſitory ; ſo there are other Marks and 
Characters of Fraud ; as a general Conveyance of them all without any 
Exception, for it is hardly to be preſumed, that a Man will ſtrip him- 
ſelf intirely of all his Perſonal Property, not excepting his Bedding andæ 
8 ap pare), unleſs there was ſome ſecret Correſpondence and good 


I Underſtanding Tettled between him and the Vendee, for a private Occu- 


pancy of all, or ſome Part of the Goods for his Support; alſo a ſecret 
Manner of tranſacting ſuch Bill of Sale, and unuſual Clauſes in it; as 
that it is made honeſtly, truly, and boa fide, are Marks of Fraud and 
Colluſion, for ſuch an artful and forced Dreſs and Appearance give a 
Suſpicion and Jealouſy of ſome Defect varniſhed over with it. 
If Goods continue in the Poſſeſſion of the Vendor after a Bill of Sale Nb. 638. 
of them, though there is a Clauſe in the Bill that the Vendor ſhall Ac 
count annually with the Vendee for them, yet it is a Fraud, fince if ſuch 
Colouring were admitted, it would be the eaſieſt Thing in the World to 
avoid the Proviſions and Caution of the aforcſaid Act. | 1 
A Man takes a Wife, and afterwards marries another, his firſt Wife 2 Leon. 223. 
living, and by Deed gave Part of his Goods to his pretended ſecond $famford's 
Wife, it ſeems this is a fraudulent Gift within 13 Elix. and by the Com- oO OO 
f bs ham 8 
mon Law too, in reſpect of Creditors, becauſe made without any valu- 
able Conſideration; for the ſecond pretended Marriage is ſo far from 
coming under the Notion of a Conſideration, that it is a Crime puniſh- 
able by Law. Os. | 
Where there is an abſolute Conveyance or Gift of a Leaſe for Years, 2 Bulſt. 226 


and the Perſon who makes it continues in Poſſeſſion after ſuch Sale, the Sene v. C. 


Gift is fraudulent, becauſe attended with that diſtinguiſhing Character of“““ 
a Fraud; but if the Conveyance or Sale be Conditional, as that upon 
Payment of ſo much Money the Leaſe ſhall go to the Vendee, there 
Continuance in Poſſeſſion after the Gift does not make it fraudulent, be- 
cauſe the Vendee is not to have the Leaſe in Poſſeſſion till lie performs 

the Condition. | : 

A. has a Leaſe of certain Lands for ſixty Years, if he ſo long live, q. Lit. 2. 
and forges a Leaſe for ninety Years abſolutely, and by Indenturc reciting Sir 11 FS 
mis forged Leaſe, bargains and ſells it for valuable Conſideration, to- 8 x 

| gether 
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4 -- Bills of Sale. 
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gether with all his Intereſt in the Land to B. in this Caſe B. is not a pur- 
chaſer within 2) Eliz. cap. 4. for though there were general Words in 
the Sale to paſs the true Intereſt, yet it is plain that it was never con. 
tracted for, or originally included in the Bargain; ſo that the Bargain 
being made of an imaginary Intereſt, the Bargainee can never come un. 
der the Character of a real Purchaſer, to defeat. the Purchaſer of the 
true Leaſe of ſixty Years, which A. was really poſſeſſed of. 
2 Vern. 490. A. by Bill of Sale made over his Goods to a Truſtee, for B. who lived 
decreed in vith him as his Wife, and was ſo reputed, and he alſo purchaſed a Leaſe 
8 of the Houſe wherein he dwelt, in the Name of a Truſtee, and declared 
er and Lady the Truſt thereof to himſelf for Life, then in Truſt for B. during the 
Lidley. Reſidue of the Term; and this Bill of Sale was held fraudulent as to 
| Creditors; but as to the Declaration of the Truſt of the Term, the Court 
| held it good, and not liable to A.'s Debts, the Term being never in him, 
and being ſo ſettled at the Time it was purchaſed, and A. oy have 
given the Money to B. who might have purchaſed it for herſelf, and in 
her own Name, | 


Air. Eq-148. If A. makes a Bill of Sale to B. a Creditor, and afterwards to C. an- 
Baber v. Lloyd. other Creditor, and delivers Poſſeſſion at the Time of the Sale to neither, 


Per Holt, 


ramen Quare. after, C. gets Poſſeſſion of them, and . takes them out of his Poſſe(. 


ſion, C. cannot maintain Treſpaſs; becauſe the firſt Bill of Sale is frau— 

dulent againſt Creditors, and ſo is the ſecond, yet they both bind 4 

and B.'s is the elder Title, and the naked Poſſeſſion of C. ought not to 

prevail againſt the Title of B. that is Prior, where both are equally 

Creditors, and Poſſeſſion at the Time of the Bill of Sale is delivered 

over to neither, . 1 | = | 

5 Co. 6. Fraud may be given in Evidence to defeat a fraudulent and covinous 

(722. he o Cale, Conveyance, and the Party that offers it need not plead it; for the Ads 

to prevent Fraud are to be conſtrued literally in Suppreſſion of the Mil- 

chief; beſides, it were an Hardſhip to force the Party to plead a Thing 

that is managed with ſo much Subtlety that he cannot attain a competent 
Knowledge of it ro plead it in due Time. „ 


alſo to him who comes u Loco Tenentis, as one that prays to be re- 


Bill ok Exteptions. 


T Common Law a Writ of Error lay for an Error in Law, ap- , j,p. 426, 
parent in the Record, or for an Error in Fact, where either 
Party died before Judgment; yet it lay not for an Error in 
Law not appearing in the Record; and therefore, where the 


Plaintiff or Demandant, Tenant or Defendant, alledged any Thing ore 


tenus, which was over-ruled by the Judge, this could not be aſſigned for 
Error, not appearing within the Record, nor being an Error in Fact, bur 
in Law; and ſo the Party grieved was without Remedy. And there- 


« the Juſtices, alledges an Exception, praying they will allow it, and if 1. c. 50. 


cc they will not, if he that alledges the Exception writes the ſame, and her Prece- 


dents of Bi/ls 


«© requires the Juſtices will put to their Seals, the Jultices ſhall ſo do; of Exceptiont, 


« and if one will not another ſhall; and if, upon Complaint made of and Proceed- « 


ce the Juſtices, the King cauſe the Record to come before him, and ing there- 
&« the Exception be not found in the Roll, and the Plaintiff ſhew the upon, vide 
. 1 | © +» wg * - Raft. unt. 
<« written Exception, with the Seal of the Juſtices thereto put, the Ju- 275, 323, 
ce ſtice ſhall be commanded to appear at a certain Day, either to confeſs Erownl. Ent. 
« or deny his Seal, and if he cannot deny his Seal, they ſhall proceed 129. | 
« to Judgment according to the Exception, as it ought to be allowed or! Lt. 906. 
« difallowed.. _ 8 1 5 „„ 0 
In the Conſtruction of this Statute, the following Opinions have been 
That the Statute (5) extends to the Plaintiff as well as Defendant; 8 427. 
0) But it 
does not ex- 
tend to one 
| . not Party to 
the Record, as Bailiff of a Franchiſe, who demands Conuſance. 2 Inſt. 427. 


ceived, or the Vouchee; and in all Actions whether Real, Perſonal, or 
Mixt. | 


It ſeems agreed, that no Bill of Exceptions is to be allowed in Treaſon 1 Sid, $4. 
or Felony, for the Words of the Statute are, cum aliquis Imnplacitatur Sir Henry 
coram aliquibus Fuſticiariis, Ec. and if ſuch Bills were allowed, it would Vane's Cate, 
be attended with great Inconveniency, becauſe of the many frivolous | Lev. 68. 
Exceptions that might be put in by Priſoners, to the Delay of Juſtice ; ? X TE 


N beſides, in Criminal Caſes the Judges are of Counſel, with the Priſoner, S. C. 


and are to ſee that Juſtice is done him. Bayes 436, 
| . Clited. 


Kelynge 15. S. C. reſol ved; But whether on Indictments for Offences not Capital, a Bill of Exceptions 
is to be allowed. Q. & vide 2 Hawk. P. C. 428. 1 Vent. 136. 55 


The Statute extends not only to all Pleas dilatory and peremptory, but , inf 457, 
to Prayers to be received, Oyer of Records and Deeds, &c. alſo to Chal- Dyer 231. 
lenges of Jurors, and any material Evidence offered and over-ruled. 15 3 is 

| a | aym. , 
But if with reſpe & to theſe a Falſity be inſerted in the Bill, the Judges are not bound to 77 155 but 
may return the Special Matter, for the Command of the Writ is Conditional, quod ſi ita eſt tunc ſigilla 
veſtra apponatis. Show, P, C. 122. | ; I 


T3707 | It 


« By the Statute (a) Heſtm. 2. When one impleaded before any of (a) Viz. TY 


2 
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Ne 40k -; If in a Trial upon a Title to a Leaſe for Years, the Judges (though, 
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Bill of Exceptions. 
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Chicheftey and inſiſted upon) will not direct the Jury that the Probate of a Will is con. 


Philips cluſive Evidence, but will only tell the Jury that it is good Evidence; 
282 and thereupon the Jury find there is no ſuch Will; yer a Bill of Excep. 


ed in B R tions will not lie; for though the Evidence be concluſive, the Jury, ff 
upon a 7 1 they will, may run the Hazard of an Attaint. 

of Error o | 2 

a Judgment in C. B. in Ireland, which was affirmed in B. R. there; and it was ſaid, the proper 


Method had been to demur to the Evidence. Vide Show. P. C. That if the Evidence allowed be not 
believed by the Jury, no Bill of Exceptions lies. | | | 


Cro. Car. 341. If one offers tg demur upon Evidence, and is over-ruled, and after 
dy _ Judgment a Writ of Error is brought, this cannot be aſſigned for Error, 


St. Davids, but it is a proper Caſe for a Bill of Exceptions, and the Remedy which 


1 Jones 331, the Statute in that Caſe appoints. 
8. C. B | | | 


which eppes that a Bill of Exceptions was tendred and ſigned. Vide Fareſl. 53. where it is ſaid, 
Thar if the Judge erroneouſly over-rule a Matter offered in Evidence, though the Tendring of , 


Bill of Exceptions be the moſt regular Method, yet it is good Cauſe of a new Trial, 


z Inf 427 My Lord Coke is of Opinion, that the Statute, notwithſtanding theſe 


Words, & fi forte ad Querimoniam de fatto Fuſtic' Venire Fac” Dominus Rey 


(a) It has recordum coram eo, extend not only to the Common Pleas, but to (a) al 


likewiſe been 


5 other Courts of Record, on whoſe Judgments a Writ of Error lies to the 
extends even King's Bench, but alſo to the County-Court, the Hundred, and Court. 


to the King's Baron; for therein, ſays he, the Judges are moſt likely to err, and al. 
ene "= 2 beit of Judgments given in them a Writ of Error lieth not, but a Wri 
Trial at Sar, Of Falſe Judgment in the C B. yet the Caſe being in the ſame or great: 
though the r a - ; 
Proceedings Miſchief, the Purview of this Statute doth extend to theſe Inferir 
there are Courts. | VVV ; 

Coram Rege. | 


2 Fones 117. 2 Lev. 23). Skin. 3 56. 2 Show. Rep. 147. cont”, 2 Shop, Rep. 287. A Bill of Excepim 
lies upon a Trial in the Exchequer, though that Record cannot be removed in B. R but by Emr 


will be brought before other Juſtices. 2 Lev. 238. 


1 f. 42). If one of the Juſtices ſets his Seal to the Bill, it is ſufficient ; bit if 
_ they all refuſe, it is a Contempt in them all; for which the Party 
pe oak 237. grieved may have a Writ grounded upon the Statute, commanding them 


S. P. to put their Seals, Oc. 
Vide Show. | | 


P. C. 116. Where a Petition was exhibited to the Lords in Parliament, to oblige the Judges to Sign, 


and there ſaid, That the proper Remedy againſt them was an Action grounded on the Statute, which 
was to be tried by a Jury. | | OR oat 


2 Inft. 42). Although no Time be appointed by this Act when the Juſtices ſhall 
put their Seals, the Party muſt pray the ſame before Judgment; but if 


they deny it, then may they be commanded after Judgment to put 


their Seals, and then the putting of their Seals after Judgment ſhall be 
ſufficient. 


1 Salk. 288, But where a Corporation-Book was offered in Evidence at the Aſ- 
apr ſizes, to prove a Member of the Corporation not in Poſſeſſion, and re- 
7 fluſed, and no Bill of Exception was then tendred, nor was the Excep- 
tion then reduced to Writing, ſo the Trial proceeded, and a Verdict 

was given for the Plaintiff; the Court being the next 'Term moved for 

a Bill of Exceptions, it was urged for the Bill, that the Law requires 

quod proponat exceptionem ſuam, and no Time is appointed for the re- 

ducing it into Writing, and the Party is not prieved till a Verdict is 

given againſt him; and the ſame Memory, that ſerves the Judges for 3 


new Trial, will ſerve for a Bill of Exceptions. On the other Side it was 


ſaid, That this Practice would prove a great Difficulty to Judges, and 
Delay of Juſtice, that the Precedents and Entries ſuppoſe the Exception 


. 
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E Ifue-Roll, and made Part of the Record, which is to be removed 


Bill of Exceptions. 
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to be written down upon its being diſallowed, and the Statute ought to 
be conſtrued ſo as to prevent Inconvenience; beſides, the Words of 
the Act are in the Preſent Tenſe, and ſo is the Writ formed on the 
Act. Holt, Ch. Juſt. If this Practice ſhould prevail, the Judge would 
be in a ſtrange Condition; he forgets the Exception, and refuſes to 
ſign the Bill; ſo an Action muſt be brought; you ſhould have inſiſted 
on your Exception at the Trial, you waive it if you acquieſce, and 
ſhall not reſort back to your Exception after Verdi& againſt you, 
when perhaps, if you had ſtood upon your Exception, the Party had 
other Evidence, and need not have put the Cauſe on this Point; the 
Statute indeed appoints no Time; but the Nature and Reaſon of the 
Thing requires the Exception ſhould be reduced to Writing when 
taken and diſallowed, like a Special Verdict, or a Demurrer to Evi- 
dence; not that they need be drawn up in Form, but the Subſtance _ 
muſt be reduced to Writing whilſt the Thing is tranſacting, becauſe 
it is become a Record; ſo the Motion was denied. 


When this Bill is figned, there goes out (a) a Scire Facias to the Vide 1 Lute, 


(5) Judge who ſigned it, ad Cognoſtendum Scriptum, and the Scire 995, 906. 


Facias to the Judge, his Return with the Bill muſt be entred on the Ss Tos. 


is in the 
ſame Court, 


by Writ of Error. 


there is no 


Occaſion for a Scire Fac" ad cognoſcend*. 2 Fones 117. 2 Lev. 23). If the judge dies, a Scire Fac' lies 


againſt his Executors to, c. 2 Inſt. 428. If the Judge denies his Seal, the Party may prove it by 
Witneſſes. 2 Inſt. 428. Though the Party grieved be dead, his Heirs or Exccutors may have 


3 Error upon ene Bill of Exceptions, 2 Inſt. 427. 


When a Bill of Exceptions is allowed, the Court will not ſuffer the 1 Vert. 366, 


Party to move any Thing in Arreſt of Judgment on the Point on 75 237. 
which the Bill of Exceptions was allowed; for his proper Redreſs is , Jones 117. 
by Writ of Error, and it is preſumed that the Court was ſatisfied © 


in the Point when the Party tendred his Bill of Exceptions. 
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Bozough Engliſh. 


Lit. Se#.165,  OROUGH Engliſh is a Cuſtom which prevails in certain antient 


Ney 106. Boroughs, by Virtue of which the youngeſt Son ſnall inherit bis 
b is . Father, as to the Lands of which he is ſeiſed in Fee or Fee-tail, 
oroug 


 Enolifhi; be- The (a) Reaſon of this Cuſtom ſeems to be, that in theſe Bo- 
cauſe, as Toughs People chiefly, maintained and ſupported themſelves by Trade aud 
| ſome hold, Induſtry; and the elder Children being provided for out of, their Ta. 
it firſt pre- ther's Goods, and introduced into his Trade in his Life-time, were able 
ein to ſubſiſt of themſelves without any Land Proviſion, and therefore the 
Co.Lit.110.6, Lands deſcended to the youngeſt Son, he. being in moſt Danger of, being 
(a) Others left deſtitu re V VU 


a . BY we © e. 1140 34 15 \ 
have told us, ys . 8 SER re ge 
that the Reaſon of this Inſtitution was, becauſe the Lord demanded: the firft Night with the Bride, 
ſo that they thought the eldeſt not Legitimate. Preface to 3 Mod. Rep. 4-213... 10 HT 


Co. Lit. 110b. If Land in Borough Engliſh be given to A. and his Heirs, for the 
2 Lev. 138. Life of B. and A. dies in the Life of B. leaving two Sons, the young- 
Hl 3 eſt ſhall be the ſpecial Occupant, becauſe the Heir that is Repreſentative 
between of the Father, as to Land of that Nature, muſt be the Occupant, ſince 
Barter and the Heir muſt take by Deſcent, and not by Purchaſe. | 
Dod ſwell. Cu, | 5 1 x 8 
Vaugh. 201. 


VBy the Cuſtom of Borough Engliſh, the Widow ſhall have the whole 
wor 3 of her Husband's Lands in Dower, which is called her Free-Bench; and 
N. N. B. 1 50. this is given to her the better to provide for the younger Children, with 


Cro.Eliz.41 5. the Care of whom ſhe is intruſted. _ 
She ſhall have Dower of Rent, Common in Borough; for theſe enſue the Nature of the Land. Bu. 


Cuſtom 44, 58. The Husband ſhall be Tenant by Curteſy of Borough Engliſh Land, Vide Head of 
Courteſy. an ”” | 5 


Cro.Eliz.204 Por a Condition broken, the Heir at Common Law ſhall enter; be- 
3338 4 cauſe the Condition is a Thing of new Creation, and Collateral to the 
of Cav. Land; but when the eldeſt Son enters, the youngeſt Son ſhall enjoy the 
kind, Land; for by Breach of the Condition he is reſtored to the antient 
Eſtate. „%%% uy | ” | | 8 | 
Vide Head of The Benefit of a Warrant annexed to Lands in Borough Engliſh, ſhall 
Warranty. go to the youngeſt Son. = | : 
Co. Lit. 242, If a Man be ſeiſed of Land of the Nature of Borough Engliſh, and 
hath Iſſue two Sons, and die, and the eldeſt Son before any Entry made 
by the yongeſt, enters into the Land by Abatement, and dies ſeiſed, this 
| ſhall not take away the Entry of the youngeſt Brother, becauſe the eldeſt 
| ſhall be preſumed to enter to preſerve the Eſtate in his Family, which be 
or his Heirs may ſome time or other, upon Failure of his Brother's Line, 
happen to enjoy. | 5 
N. Dyer 179. If a Man ſeiſed of Borough Engliſh Lands, makes a Feoffment in 
EE Fee, to the Uſe of himſelf and the Heirs Males of his Body ( ſecundum 
Fenk. Rep. curſum communis legis) and dies, leaving Iſſue two Sons, the youngeſt, 
WR 3 the Feoffment and theſe Words, ſhall inherit thoſe 
ands. 
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Burglary. 5 


( What Breaking is ſufficient to conſti- 
tute this Offence. 


'@ a5 who comes down by a Chimney, who opens a Window, or H. P. C. 88. 


breaks the Glaſs thereof, unlocks a Door, or draws the Latch of a ; 74 * = 
TR. F. C. 


102. 


Door, is Guilty of Breaking the Houſe, as much as if he had actually 
forced open the Door, or had broke a Hole in the Wall, Ec. 

Allo if one Aſſault a Houſe with an Intent to rob it, and the Owner %% 7 
of the Houſe, in order to drive him away, opens the Door, and he there- 45d. 113. 
pon enters, he is Guilty of Breaking the Houſe. . e 


1 Haul. P. O. 


102. leaves this a Quere, 


If Perſons coming to an Houſe with an Intent to rob it, are let in un- Kelynge 42, 
der a Pretence of Buſineſs with the Owner, and then rifle the Houſe "$4. 9 
or if Perſons, having ſuch a felonious Intent, take Lodgings in a Houſe, B. 2” 99 
and then fall on the Landlord and rob him; or if Perſons, 8 ſuch In- H P. c. 


tent, raiſe an Hue and Cry, and prevail on the Conſtable to ſearch the 81. 


Houſe, and being let in, by that Means bind the Conſtable and rob; in * Hawk. P.C. 


theſe Caſes the Offenders have been adjudged Guilty of Burglary. 


It is Burglary for one who entred by an open Door, or lay in a xehnge 67. 


Houſe by the Owner's Conſent, to unlatch a Chamber-Door, with a .. E. C. 
felonious Intent. So if a Servant draws the Latch of the Chamber- op Toe! pc 
Door in which his Maſter lay, with an Intent to murder him. Fara 
cc By the 12 Ann. J. it is recited, That there had been ſome Doubt 

ce whether the Entring into a Manſion-Houſe without breaking the ſame, 

« with an Intent to commit ſome Felony, and Breaking the ſaid Houſe 

ce in the Night-time to get out, were Burglary ; and thereupon it is 

ce declared and enacted, that if any Perſon ſhall enter into the Manſion 

«© or Dwelling-houſe of another by Day or by Night, without breaking 

« the ſame, with an Intent to commit Felony, or being in ſuch a Houſe, 

ce ſhall commit any Felony, and ſhall in the Night-time break the ſaid 


« Houſe to get out of the ſame, ſuch Perſon is and ſhall be taken to be 


Lag 
* 


Guilty of Burglary, and ouſted of the Benefit of the Clergy, in the 

« fame Manner as if ſuch Perſon had broken and entred the ſaid Houſe 

« in the Nighttime, with an Intent to commit Felony there. 5 

But if one enter into a Houſe by a Door which he finds open, or 3 Inſt. 64. 


through a Hole which was made there before, and ſteal Goods, Ec. or H. F. C. 80. 


1 Hi P. C. 


draw any Thing out of a Houſe through a Door or Window which was 102. 


open before, or enter into a Houſe by the Doors open in the Day-time, 
and lie there till Night, and then rob and go away, without breaking 
any Part of the Houſe, he is not Guilty of Burglary ; and therefore 
ſuch Breaking, as is implied by Law in every unlawful Entry on the 
Poſſeſſion of another, whether it lie open or be incloſed, though it will 
maintain a Common Indictment, or Action of Treſpaſs Quare clauſum fre- 
git, will not ſatisfy the Words Felonice & Burglariter fregit. 


4 0 What 


r 


28 


P Kc 
— * « wo 8 


Hut he ſays FE | 
there arc ſome looſe Opinions to the contrary ; for which vide the Authorities there cited. 


| Dalt. cap. 99. ; 


eommitted at any Time after Sun-ſer, and before Sun-riſing, 


3 3 Burglary. 


(B) TUhat Entry. 


Dali. cap. 99. A NV the leaſt Entry, either with the whole or but with Part of the 
H. P. C. 81. 


Body, or with any Inſtrument or Weapon, will ſatisfy the Word 
e Intravit in an Indictment of Burglary ; as if one do but put his Foot 
On. 13 


| Hawk, P. C. over a Threſhold, or his Hand, or a Hook or Piſtol within a Windoy, 


loaded Gun into a Houſe, Ec. Es 
Crom. 32: Alſo in ſome Caſes, an Entry in Law is ſufficient, though there be 


H. P. C. So, no actual Entry; as where divers come to commit a Burglary, and ſome 
81. 


. . for the Act of one is the Act of all. . 

: 5 TN And upon this Ground Hawkins argues, that a Servant within a Houſe, 
103. who in Confederacy with a Rogue lets him in to him, is as much Guil. 
But Quere; ty of Burglary as if he had been without the Houſe. 


103. or turn the Key of a Door which is locked on the Inſide, or diſcharge a 


for Hale ſays | 
it is only Robbery in the Servant. H. P. C. 81. 


(Cc) Whether both be neceCſary. 


H. P. C. 80. * R E muſt be both a Breaking and an Entry ; for both the Words 


3 Inſt. 80. 8 7 101 _ 1 ie . 
Hut p. C. f fregit and intravit are neceſſary in the Indictment; and therefore if 


103. S. P. on a bare Aſſault upon a Houſe, the Owner fling out his Money, it is 


accord. 3 Burglary. 


0 a 


yore 


<> 


(op) What ſhall be counted Night-time fo! 


. 


S. P. C. 30. for this Offence, cannot therefore be ſatisfied in a legal Senſe, if it ap- 
Crom. 33. Pear upon the Evidence, that there were ſo much Day-light at the Time, 
. P. Ce 


NE 79. that a Man's Countenance might be diſcerned thereby. 
3 Inſt. 63. | | 


7 Co. 6. 1 Hah, P. C. 101. But in ſome of theſe Books there are O 
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ſtand in adjacent Places, and the others enter and rob, they are Guilty; 


HE Word No&anter, being preciſely neceſſary in every Indictment 


pinions that Burglary may be 


SN e312 Ag, EEO SIT IE 


ne, 


In 


5 Burglarv. 1 Nl 335 


(E) In what Place may this Offence be com⸗ 
mitted. 


CCORDING to the conſtant Courſe of late Precedents and Opini- 1 p. C. 85 
ons, it ſeems neceſſary to have the Word Aſanſionalis in the In- 1 po 


dictment; and therefore that the Offence can be only committed in a 103. 
Dwelling-houſe. ET 1 5 | 4'Co 40. 4. 
FART: I 5 | 3 Inſt. 64, 
67. but 1 And. 302. and S. P. C. mention Precedents of Indi&ments of Burglary in arg withont 
adding Manſionali. Alſo it is agreed that Burglary may be committed in breaking Churches, or the 
walls or Gates of a Walled Town, in which the Word Manſionalis cannot be made Uſe of; but theſe 
are ſaid to be diſtinct Burglaries; though by my Lord Coke, that as to a Church, it may properly 
enough be alledged, being the Manſion-Houſe of GOD ; Quavre. 3 Inſt. 64. Bratt. 144. b. Bro. Coron. 
93. 22 Af. 39, 95: Poph. 42. 27 Af. 38. Dalt. cap. 99. 


A Houſe which a Man dwells in but for Part of the Year, or which cm. 33. b. 
he has hired to live in, and brought Part of his Goods into, but has not Dal. cap. 99. 
yet lodged in, or which his Wife has hired, though without his Privity, H. P. C. $2. 
and lives in without him, will ſatisfy the Words Domus Manſionalis in an — vg 
Indictment of Burglary, though no Perſon were in at the Time of the 4 GS 
Offence. FE Cro. Car. 470. 


| | | | 1 Jones 394. 
Kelynge 54+ Poph. 42, 52. 3 Inft. 64. ſo agreed by all theſe Books. 1 Hawk. P. C. 103. 


Allo all Out-Buildings, as Barns, Stables, Dairy-houſes, Sc. adjoining | 
to a Houſe, are looked upon as Part thereof, and conſequently Burg-; Inft. 64 
lary may be committed in them; but if they be removed at any Di- 1 


| : Bro. Tit. 
ſtance from the Houſe, it ſeems that it has not been uſual of late to pro- Coron. 180. 


cced againſt Offences therein, as Burglaries. Crom. 32. b. 


H. P. C. 82. 
1 Hawk. P. C. 104. 


Alſo a Chamber in one of the Inns of Court, wherein a Perſon uſu- But it does 
ally lodges, or a Lodging in a Part of a Houſe, actually divided from det {cen 


| the Reſt of the Houſe, and having a Door of its own to the Street, are heroes that 


agreed to be called properly Manſion-houſes. | ment Rives 


3 3 8 35 | | by a Lodger 
for a certain Time, and not divided from the Reſt of the Houſe, by having a different Door, Oc. 
can be called his Manſion- Houſe. Kelynge $3. holds that it cannot, but 1 Hawk. P. C. 104. ſeems 


cont. 


If ſeveral Perſons dwell in one Houſe, as Servants, Gueſts or Tenants Kelyng: 27. 
at Will, and a Burglary be committed in any of their Apartments, it! Hawk P. C. 
ſeems clear that the Indictment ought to lay it in the Manſion-houſe of ** 
the Proprietor. | ME 

Burglary cannot be committed in a Shop or Work-houſe which is ,, ,, 0 82 
leatcl to one for his Uſe in the Day-time only, nor in a Ground inclo- 22 Aff. 95. 
ſed, nor in a Booth or Tent. | | Bro. Coro. 93. 
„ F. P. C. 30. 
Dalt. cap. 99. Crom. 31. 1 ago. P. 7 5 
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(F) Of the Intention to commit ſome Felony, 


$ þ HE Indictment muſt alledge, and the Verdict find an Intention to 
commit ſome Felony, tho'it be not neceſſary that a Felony be actualy 
committed; for if it appear that there was only an Intention to commit 
a Treſpaſs, there can be no Burglary ; but it ſeems that an Intention to 


0. 83, commit a Rape, or ſuch other Crime, which was a Treſpaſs only at 
32, Law, and is made Felony by Statute, will make a Man Guilty of Burg. 


lary, as much as if ſuch Offence were a Felony at Common Law; becauſe 


99. where-ever a Statute makes any Offence Felony, it incidently gives it all 


Hawk. P. C. 


the Properties of a Felony at Common Law. 


n.. 


(G) How this Offence is puniſhed, and the Ol. 
tender excluded his Clergy, 


„ T HIS Offence has been puniſhed like all other Felonies, by Hanging, 


k 15 Vide 2 Hah. 


ſince the following Statutes, which ouſt the Offenders of the Be- 
nefit of their Clergy. For, 5 
By 1 Ed. 6. 12. Par. 10. the Principal is excluded in all Caſes except 
that of challenging more than Twenty, if any Body be in the Houſe at 
the Time of Breaking, and thereby put in Fear, Ec. „ 


Alſo the Principal in every Burglary, whether any Perſon vere in 


there cited. the Houſe at the Time or not, is excluded from his Clergy, by 18 E. 


upon a Conviction by Verdict, Outlawry or Confeſſion. | 

Alſo by 3 & 4 V. & M. every Perſon who ſhall counſel, hire or 
command any Perſon to commit any Burglary, being thereof convicted 
or attainted, or being indicted, and ſtanding Mute, or challenging per- 
emptorily above Twenty, ſhall not have his Clergy ; and by this Statute 
Principals in Burglary ſtanding Mute, or challenging peremptorily more 
than Twenty, are ouſted of their Clergy. 


4 


By-Laws. 


vs, 


74 
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' Bozough Engliſh. | 220 


The Law takes Notice of the (a) Cuſtoms of Gavelkind and Borough 1 
Engliſh ; and therefore it is ſufficient to alledge generally, that the Lands (a) 3 


are of the Cuſtom of Gavelkind or Borongh Engliſh. © took Cu- 


| _ | ſtoms as are 
no Part thereof, but meerly Collateral, they muſt be ſhewed in Pleading ; as that the Lands are de- 
viſable, &*c. but for this vide Cro. Car. 562. 2 Sid. 154. 1 Sid. 77, 138. 1 Lev. 80. Raym. 77. and Tit. 
Gavelkind. — For other Cuſtoms in the Nature of Borough Engliſh, vide Tit. Di/cent, and Co. Lit. 1 19+ 


1 Dan. 548, 549. 


If A. hath Iſſue five Sons, and the youngeſt dies bs the Life-titne of 1 Salk. 243. 
the Father, leaving Iſſue a Daughter, after which the Father purchaſes Cerwen And 


* 


Lands in Borough Engliſh, and dies, the Daughter of the fifth Son ſhall ren 
jure repræſentationis inherit thoſe Lands, and not the fourth Son... 6 Mod. 120. 
RO 8 2 5 8. C. ad- 
judged. 


: Bꝛidges. 5 30 E 3.28. 


1 Rol. Abr. 

| 367. | 
FT 5 5 | 5 2 Inſt. 701. 
UBLICK Bridges which are of general Conveniency, are of '3 Ce 33. 
Common Right to be repaired by the whole Inhabitants of that! 5 
County in which they lie | 1 75 e e 
But a Corporation Aggregate, () either in Reſpect of a 


Special Tenure of certain Lands, or in Reſpect of a Special Preſeription 3 P. C. 
alſo any other Perſon, by Reaſon of ſuch a Special Tenure, may be Pall. cap. 14. 


compelled to repair them. | (b) A Body 
| Politick 


| may be bound either Ratione Tenure ſive Pref. riptionis. 2 Inſt. 700. 13 Co. 33. But a private Perſon, 


though he may be bound ratione Tenure, is not bound vyatione Praſiriptienis. Vide 1 Hawk. P. C. 203. 
Fareſl. 54. If a Biſhop, &c. hath once or twice of Alms repaired a Bridge, this binds not but yer 
it is Evidence againſt him, that he ought to repair, unleſs he proves the contrary. 2 Iyfp. joo. | 


Any particular Inhabitant or Inhabitants of a County, or Tenant, 1 Fores 113. 
or Tenants of Land, chargeable with the Repairs of a Common Bridge, F192. 
may be made Defendants to an Indictment for not repairing it, and be 5% 527- 
liable to pay the whole Fine aſſeſſed by the Court, for the Default of 
ſuch Repairs, and ſhall be put to their Remedy at Law, for a (c) Con- 
tribution from thoſe who are bound to bear a proportionable Share in the (e) Where 
Charge; for Caſes of this Nature require the utmoſt Expedition; and ies, 
Bridges being of abſolute Neceſſity, are not to lie unrepaired till Law 3 Ca 
Suits are determined. Fo have a Writ 


: | | | 5 | | 1 ä to the ju- 
ftices, De oneranda pro rata portione. F N. B. 235. Reg. 268. 2 Toft. 700. Where he may brin TR 
Bill in Equity. Hard. 131. | 555 | © 


If a Manor held by the Service or Tenvre of Repairing a Common <.,, 258. 
Bridge, comes by the Alienation of the Lord, into the Hands of ſeveral pe Guy, on 
Perſons, every Alienee being Tenant of any Parcel, either of the (d) a Trial at 
Demeſne or Services, ſhall be liable to the whole Charge, and put to Par. 7 0 
their Remedy for a Contribution from the reſt ; and though the Lord on (4) Bona 


ſuch Alienation, agreed that the Purchaſers ſhould be exempt from the Tenure of a 
4P Charges, Manor, the 


3 | | antient Free- 
olders and Copy holders are net liable to contribute for nothing in Part of che Manor bus the el 
meines 
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Charges. yet however binding ſuch Agreement might be among has. 
mag Gives: is ſhall not work a general Injury, by making the Remedy the 


but thoſe, Publick had, more Difficult than it was before. 
ho h 
dens Part of the Demeſne Land by Purchaſe, muſt contribute. Hard. 131. per Cur. 


1 Salk. 258. So if a Manor ſubject to ſuch Charge comes into the Hands of the 
Per Cur. | Crown, yet the Duty upon it continues; and any Perſon claiming af. 
terwards under the Crown, the whole Manor, or any Part thereof, 
ſhall be liable to an Indictment or Information, for want of due Re. 


| airs. 1 ; | 

Hauk. P. C. n If Part of a Bridge lie within a Franchiſe, thoſe of the Franchiſe 
221. may be charged with the Repairs for ſo much; alſo by a Special Te. 
Raym. 384, nure, a Man may be charged with the Repairs of one Part of a Bridge, 
385. and the Inhabitants of the County are to repair the reſt. 

1 Hack. P. C. It hath been reſolved, that it is not ſufficient for the Defendant to an 
221. Indictment for not repairing a Bridge, to excuſe themſelves by ſhewing 


Pop. 192. that they are not bound either to repair the whole, or any Par 
of the Bridge, without ſhewing what other Perſon is bound to repair 
the ſame; and it is ſaid, that in ſuch Caſe the whole Charge ſhall be 

laid upon ſuch Defendants, by Reaſon of their ill Plea. 0 | 
1 Hawk. P. C. It is ſaid that where ſuch Defendants plead that A. B. ought to re. 
221. pair the Bridge mentioned in the Indictment, and take a 'Traverſe to 
1 Sid. 140. the Charge againſt themſelves ; the Attorney General in this Special 
. Caſe, may take a Traverſe upon a 'Traverſe, and inſiſt that the De- 
fendants are bound to the Repairs, and traverſe the Charge alledged 
againſt A. B. and that an Iſſue ought to be taken of ſuch 2, Tra 

verſe; and that the Attorney General may afterwards ſurmiſe that the 
Defendants are bound to repair it, and that the whole Matter ſhall be 

2 Lev. 112. tried by an indifferent Jury. ED: 
43 AN Plaz. It ſeems clear that thoſe who are bound to repair ſuch Bridges, muſt 
| Dalt. cap. 14. make them of ſuch Height and Strength as ſhall be anſwerable for the 
1 Hawk. P.C. Courſe of the Water, whether it continue in the old Channel or make a 
„new one; and that they are not puniſhable as Treſpaſſers for entring on 
any adjoining Land for ſuch Purpoſe, or for laying on the Materials re- 

auiſite for ſuch Repairs. „ 
6 Med. 30). No Inhabitant of a County ought to be a Juror for the Trial of an 
| Ilßfſſue, whether the County be bound to ſuch Repairs or not; but it is 

| {aid that he may be a good Witneſs. i | 

No Man can be compelled to build or contribute to the Charges of 
pos _ building of any new Bridge, without an Act of Parlament ; nor can 
6 Mod. 30). the Inhabitants of the whole County, by their own Authority, change 


By Magna a Bridge or Highway from one Place to another. 
Charta, cap. | 


no Town or Freeman ſhall be diſtrained to make Bridges niſt ab antiquo & de jure facere conſueverunt, 
which vide explained, 2 Inſt. 29. s | | | 


2 Inf. 501. If a Man makes a Bridge for the common Good of the King's Subs 
5 19 Abr. jects, he is not bound to repair it. 5 
368. 


Hut if it becomes a publick Conveniency, the Inhabitants of the County are bound to repair it 
1 Salk. 359. 6 Mod. 307. 5 | 


« By the 22 H. 8. c. 5. the Juſtices of Peace in every Shire, Fran 
(a) Unies © chiſe or Borough, or (a) four of them, whereof one to be of the 


the Juſtices “ Quorum, may inquire and determine in their General Seſſions, “ 
of Peace of : | CC Annoy” 


a County or 


Town, E#c. be four in Number, and one of them of the Quorum, they have no Manner of Juri 
s digtion by Virtue of this Statute, 2 Inft. 701, 02. But it is ſaid that the Juſtices of the Peace 
the County in which ſuch Town, being not a County of itſelf, and wanting ſuch a Number of * 

— . ' | 


2 f 


JF « Town (0) Corporate wherein they ſhall be; and if Part ſhall be in 


— _— 


B2idges, I 


« Anoyances of Bridges broken in the (a) Highways, and make ſuch ces, hall lie, 


« Proceſs and Pains on every Preſentment, againſt the Pertons charged, may by Vir 


. . : | 3 f hi 
& Cg. as the King's Bench is uſcd to do, or as it ſhall ſeem by their Chas of. 


« Diſcretions to be neceſſary and convenient. che Statute, 
d | determine 

all Annoyances of Bridges within ſuch Town, Fc, it it be known what Perſons in certain are 
bound to repair the ſame; but if it be not known, it ſeems that ſuch Annoyances are left to the 
Remedy of ihe Common Law; becauie the Clauſe, which in ſuch Caſe authoriſes the Juſtices of 
the Peace to tax all the Inhebirants, ſeems exprefly to confine the Power of taxing the Inhabitants 
of ſuch Towns to their own Juſtices. 2 Iſt. 704. 1 Hawk. P. C. 224. (a) This Statute extends to 
Bridges in the Highways only. 6 Mod. 255, 256. 1 Salk, 259, Bur Juſtices of Peace are ſaid to 
have Juriſdiftion over Nuſances tro other common Bridges, by Virtue of 1 EI z. 3. and the general 
Words of the Stat. of Ed. 3. 10. Vide 2 Hawk. P. C. 39. 


_ 
. + 
_—_— 
— 


ce Kit where it cannot be known who ought to make fuch Bridges (5) It hath 
ce decayed, they ſhall be made by the Inhabitants of the Shire, City or been Que- 


ſtioned, whe- 


; ther « Bo- 
« one Shire, E9c. and Part in another, the Inhabitants of each ſhall re- rough which 
« pair and make ſuch Part as lies within their reſpective Limits. hath no 


Bridge with- 


in its own Limits, be not liable to contribute to the Repairs of a County-Bridoe, 1 Hawk, P. C. 


223. vide Skin. 254. 


& And for ſpeedy Reformation of ſuch Bridges, the Juſtices of Peace 
&« of ſuch Shire or Town, or four of them, whereof one to be of the 
« Suorum, may call before them either the Conſtables, or elſe two of 


cc the moſt honeſt Inhabitants of every Town and Pariſh, and with the 


« Aſſent of the ſaid Conſtable or Inhabitints, may (c) Tax every In- (c) Viz. ſhall 
cc habitant within their Limits, in ſuch 'Sums as may be thought conve- make à di. 
« nient; and ſhall cauſe the Names and Sums of each Perſon to be ſtind Tax 
cc written in a Roll indented, and ſhall have Power to make two Col- rs 805 

&« lectors of every Hundred for the Collection of ſuch Tax, which Col- living yg 
« lectors receiving one Part of the Roll indented, under the Seals of the the County, 


“ Tuſtices, ſhall have Power to collect all the Sums therein contained, and each 
« and to diſtrain thoſe who ſhall refuſe to pay; and the ſame Juſtices, Oceupier of 


ce or four of them, may alſo name two Surveyors, who ſhall ſce every D008 00% 
&« ſuch decayed Bridge repaired from Time to Time, to whom the ſaid ty, whether 


C Collectors ſhall pay the ſaid Sums by them received; and the Collec- he dwell in 
« tors and Surveyors, and their Executors, ſhall from Time to Time ee . 
« make a true Account to the Juſtices, or four of them, whereof one of au Werner. 


1 ; | 5 ” ſuch Houſ- 
ce the Quorum, of their Receipts, Payments and Expences; and if any of holder or 


them ſhall refuſe that to do, the fame Juſtices, or four of them, may Oeeupier be 


« make Proceſſes againſt them by Attachment, under their Seals, re- 4 177 Po- 
“e turnable at the General Seſſions; and if they appear, may compel Nacurel“ 
« them to Account, or elſe, on their Refuſal, may commit them 9 


and though 
ee uſque. | | he claim an 


Exemption 


dy a prior Ag of parliament. 2 Inſt. 703, 704. 1 eb. 91. Note; This Method of taxing and raiüng 


Money taxed, ſeems altered by 1 Ann. 18 quod vide. 


ce And it is further enacted, That where the Bridge is in one Shire, 
and the Perſon bound to amend it in another; or where the Bridge is 


in a Town Corporate, and the Perſon bound to repair it, out of it, the 


Juſtices of ſuch Shire or Town Corporate may enquire and deter- 
* mine all ſuch Anoyances within their Limits; and on a Preſentment, 
* may make Proceſs againſt ſuch Perſons; and do further in every Be- 
* half, in every ſuch Caſe, as they might do by the ſaid Att, in Cafe 
© thar ſuch Perſons were in the {ame Shire, Oc. and all Sheriffs and 
* Bailiffs of Liberties ſhall ſerve ſuch Proceſs, on Pain to make ſuch. 


Fine as ſhall be ſet by the ſaid Juſtices, 


e Provided 


Buidges. 


« Provided that nothing in this Act ſhall be Prejudicial to the Li. 
<« berties of the Five Ports; but that the Warden, Mayors, Bailiff; and 
« Jurats of the ſame Ports, may enquire and determine all Anoyances 
« of Bridges therein, and make ſuch Proceſs, Ec. as the Juſtices of 
&« Peace may do in other Places, by Virtue of the ſaid Act. 

„ And it is further enacted, That the ſaid Juſtices, Oc. may alloy 
cc ſuch reaſonable Coſts and Charges to the ſaid Surveyors and Col. 
„ lectors, as by their Diſcretion ſhall be thought convenient. 

« And it is further enacted, That ſuch Parts of Highways as lie next 
adjoining to the Ends of Bridges, by the Space of 300 Foot, ſhall be 
amended as often as need ſhall require; and that the Juſtices, or four 
of them, whereof one of the Quorum, within their ſeveral Limit, 
may enquire and determine in their General Seſſions all Anoyances 
therein, and do in every Thing concerning the ſame, in as ample a 
« Manner as they may do for making and repairing Bridges. 


C 
C 
cc 
cc 
c 


nA A 


La 


- Burglary, 


d URGLARY is a Felony at the Common Law, in breaking and 
entring the Manſion-Houſe of another, or a Church, or the 
Walls or Gates of a Walled Town, in the Night, with an In- 


De cap 99. © tent to commit ſome Felony, whether ſuch felonious Intention 


22 A. 95. 


be executed or not. | | 
In this Definition it will be neceſſary to conſider 
(4) What Bzeaking is ſufficient to conſtitute this Of 
(B) What Entry, : 
(C) Whether both be neceſſary. 


(D) What ſhall be accounted Night-time foꝛ that Put- 


(E) Jn what Place this Offence may be committed, 
(F) Of the Intention to commit ſome Felony. 


cluded his Clergy, OY — 


2 ; : (A) What 


nd 
the 
In- 
jon 


df, 


ur⸗ 


By-Laws. ; 


By-Law is a private Law made by thoſe who are (a) duly (% Mov 553, 
authoriſed thereunto, by Charter, Preſcription or (c) Cuſtom, : - 62. 
for the (4) Conſervation of Order and good Government (a) A 


within ſome particular Place or Juriſdiction. a 0 | 
| | | making By- 
Laws is included in the very AG of Incorporating, and incident to every Corporation Aggregate, 
without expreſs Words in the Charter; all By-Laws muſt ever be ſubje& and ſquared to the Rule 
of the General Law of the Realm, as ſubordinate to it. Hob. 211. () By the 19 H. 7. cap. 7. it is 
enated that no Ordinance ſhall be made in Diminution, or to the Diſinheritance of the Prerogative 
of the King, nor againſt the common Profit of the People, unleſs they are examined and approved 
by the Chancellor, Treaſurer of England, Chief Juſtices of either Bench, or three of them, or both 
Juſtices of Aſſiſe in their Circuit, where the Ordinance is, &c, nor ſhall reſtrain any to ſue to the 
King againſt ſuch Ordinancez. Vide 1 Rol. Abr. 363. 5 Co. 63. Comb. 222. (c) Where a By Law 
founded on a particular Cuſtom before allowed, and become Part of the Common Law, ſhall be 
Operative by the Cuſtom, though otherwiſe it would be void. Vide Head of Cuftoms, and Raym. 294. 
Carter 68, 114. Bridg. 140. Brown 177, 178. Skin. 375. (d) The Inhabitants of a Town, without 
any Cuſtom may make By-Laws for the Repair of their Church, Highways or ſuch other Thing 
which 1s for the publick Good ; and in ſuch Caſe the greater Part, without any Cuſtom, ſhall bind all, 
5 Co. 63. Mo. 579. Brownl. 288. Hob. 212. 1 Mod. 194. Of By-Laws for the better Regulation of 
Commons, vide Head Commons, and 1 Rol. Abr. 365. 1 Leon. 190. And. 234. 3 Leon. 38, 264. Dalſ. 95. 
Palm. 396. . 5 | 


As every By-Law muſt be reaſonable in itſelf, and agreeable to the 
general Laws of the Realm, and be framed ſo as to advance the Benefit 
of that Place where it is made to operate, I ſhall therefore conſider 


(A) Such By-Laws as relate to the appointing and 
_ electing Members of a Cozpozation. 8 
(B) Such as are made in Reſtraint of Trade, 

(C) Such as are made to p2zevent Nuſances, 

(D) Such as affect Strangers, 

(E) Such as in the frame and Make of them are void. 


by o2daining a Method of inkozcing Obedience to 
them contrary to Law, Ss Bp 


| (4) Such By-Laws as relate to the appoin- 


ting and electing Members of a Cozpoza- 


there be a Corporation made and incorporated by the Name of Vide Head of 

Mayor and Commonalty, and by the Charter the Mayor is appointed Corporations. 
to be choſen by the Commonalty, and in the ſaid Charter there is a 4 ©: 38. 
Power given to them to make By-Laws, for the better Order and Go. 7 OE 
ernment of the ſaid Corporation, (e) they may make a By-Law that ; Dp 
a ſelect Number of the Commonalty ſhall be choſe, by whom the 
Mayor ſhall be choſen, for Avoidance of popular Confuſion. bers of Par- 
A ”_ by all the Commonaliy, the Election cannot by a By-Law be given to a len None; 
5 55 3 for Members o Parliament are pro bono publico; and this is not to be compared to 

ions of Mayors, &%. 4 Inft. 48, 49. 


4 R If. 
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Law. 1 Lutw. 402, 405. 


— 


By-Laws. 


Raym. 446. If a By-Law is made by the Company of Vintners in London, that 
Taverner's every Freeman of the ſaid Company, who ſhall be choſe and admitted 
n „ be a Livery man, ſhall pay 31 J. 13s. 4d. Oc. this s a good By-Lau; 
* "I 4% for this being a Degree of Preheminence to which Men of Subſtance 
by the Com- only are raiſed ; and there being a Neceſſity for Money to ſupport the 
pany of Bar- Honour and Reputation of the Company, were the Sum more or leſs, 
one: 4/4 it could not make the By-Law void, while it binds only the Members of 
ey ty the Corporation; for when a Man doth agree to be of a Company, he 


choſen Stew. doth thereby ſubmit himſelf to the Laws thereof. 
ard ſhall for- 


———— 


<a 


feit 201. on Refuſal of his Taking upon him the Office, held good, 2 Lev. 252. vide 1 Lutz, 402. 


1 Salk. 142 A By-Law made in London, that no Freeman choſen Sheriff, Oc. ſhall 


Cartb. 480. be excuſed, unleſs he voluntarily ſwear he is not worth 100001, and 


S C. at z bring ſix other Citizens to vouch in like Manner, on their Oaths, that 
arge, an 


ſeveral Ex. they believe it to be true; and if he openly refuſe to take the Office, 
ceptions ta- then to forfeit the Sum of 5ocl. viz. 4ool. to the City, and 100], tg 


ken to it. the next Man that ſhall hold the Office; held (a) a good By-Law. 
5 Mod. 440. | | 


S. C. (a) That every Common Councilman who reſigns his Office, ſhall forfeit 101. a good By. 


—— 


— 


(B) Such as are made in Reſtraint of Trade 


1 Rol. Aly, K NEW Corporation, not having any (Y) Preſcription to appropriate 
33 1 to themſelves, and exclude others, cannot make a By-Law to ex- 
212 2? clude all Perſons from uſing an Art or Trade in their Town to which 
| Norris and they were not Apprentices in the ſame Town, though they have ſerved 
Stabes. as Apprentices to it in another Place. | | 
Hutton 5, 6 


S. C. Moor $69. (5) But a By-Law founded upon Preſcription or Cuſtom, may reſtrain a Man from 


the Exerciſe of his lawful Trade, in a particular Place. 1 Lutw. 564. Carter 86, 114. But a Þy- 
Law ſhall not be carried farther than the Preſcription warrants. Vide Raym. 294. 2 Browwnl. 178, 182. 
Bridg. 140. A By-Law founded on the Cuſtom of London, that no Perſon not being Free of the City of 


London, ſhall keep any Shop, or uſe any Trade within the City, reſolved good in Waggorer's Cale. 


8 Co. 129. And ſo the Practice has been to this Day. — So where the Corporation of Weavers claim 
by Cuſtom, that none ſhall intermeddle with their Art within London and Southawark, but thoſe of 


their Guild or Fraternity ; held good. Cyo. Eliz. $03. 


ob. 211. Therefore if a Corporation make a By-Law, that none ſhall uſe the 


Fs pad . Art of Weaving within the Corporation, who has not ſerved Seven Years 
| the Weay- as an Apprentice there, or who has not exerciſed that Trade there for 


er of New- Five Years before the making of the By-Law, (c) nor unleſs he be al- 


3 lowed and approved of by the Wardens of the Company, this is a void 


5 96% By-Law; for any Perſon may lawfully follow what Trade he pleaſes, 


8. C. and where he pleaſes, unleſs prohibited by the general Law of the 


1 Brewnl. 49. Land. 
8. C. | 


(c) If che King creates a Corporation, and by the ſame Charter grants to the Members that none 
ſhall uſe a Trade within the ſaid Corporation, bur ſuch as ſhall be approved by them, or any tho 
cf them, this Grant is vaid, being againſt the Liberty of the Subject, and trending to a Monopol), 


and what the King cannot immediately do, cannot be done by any derivative Authority from him. 
Godb. 252. 1 Lutev. 564. Shs 


11 Co. 53, So where the Corporation of Taylors in Ipſwich made a By-Law, that 
A . none ſhould (4) exercife the Trade of a Taylor in Ipſwich, qui non ju 
| 7 1 8 | | | 7 


evich Caſe, adjudged. 1 Rol. Rep. 4, 5: S. C. adjudged, Godb. 252. 8. C. adjudged, 1 Rol. Abr. 364, 


365. S. C. adjudged. (4) That if a. Servant makes Clothes for his Maſter, Miſtreſs, or their of 
| 5 5 ' 


de. 


late 
ex- 
hich 
rved 


from 
a By- 
„ 182. 
ry of 
; Caſe, 
claim 
ole of 


e the 
Years 
e for 
be al- 
1 void 
eaſes, 
f the 


at none 
ny tuo 
nopoly, 
m him. 


X's that 
on fille 
ri 

br. 364, 
ir Chil- 
dren, 


Profeſſion of a Dancing-Maſter within the City, who is not Free of the 
Company of Muſicians, this is a void By-Law ; for if he be Free of any berlain of 
| other Company it is ſufficient; and the obliging a Man to be Free of a London verſ. 
particular Company, when he has no Remedy to compel that Company &r9/cowrt, 


Company. 1 Rol. Abr. 363. 


m 


. 339 
it allocatus per legale warrantum vel authoritatem datam by the ſaid Cor- dren, this is 
poration, Or three of the Maſters and Wardens; nor ſhould fer up any no exerci- 
Shop for this Art, nor exerciſe it until they preſented themſelves to the 8 
Maſter, Cc. or three of them, or proved that they had ſerved in this ,. put for 
Trade as Apprentices for Seven Years. this, vide 
: 1 Rol. Rep. 4. | 
11 Co. 54+ Hob. 211. Godb. 253. Bridg. 141. 8 Co. 129. and vide Statute 5 Elis. and 28 M. 8. cap. 5. p 


That no Apprentice or Journeyman fhall, by Oath or Bond, be compelled not to keep any Shop, 
ac, without Licence of the Maſter, h | 


So where the Town of Bedford made a By-Law, that none, except 1 Lutw. 562 
Freemen, ſhould exerciſe any Art, Trade or Myſtery, within the Cor- {yr of 
poration, which not being founded on any Cuſtom they had of excluding ay = 
Foreigners, was held void. | | 5 judged. 

If the Merchant- Taylors of London, by Virtue of their Charter, 1 Rc. Abr. 
make a By-Law, that no Merchant ſhall put his Cloath to be dreſſed, but 364. 


at a Cloth-workers of their Company, this is a void By-Law ; for it is 27% 576» 


againſt Reaſon and the general Liberty of the Subject, to be reſtrained 4 + 5 | — 
from putting his Work to whom he pleaſes. Pl. 766. | 
1 adjudged 


between Davenant and Hardis. 2 Inſt. 47. S. C. 11 Co. 86. S. C. cited, Carr. 116. 8. C. 


So a By-Law in London, that none ſhall bring any Sand, nor ſell nor Godb. 106, 
uſe any within the City or Suburbs, but only that which is taken out of 197. 
the River of Thames, Ec. is void, becauſe it is againſt Reaſon that ey e 
Freeman ſhould be reſtrained from Merchandizing and Selling; and this S. C. «ied. 
may concern the Inheritance of ſome -who may have Sands in their 
Land. | 


If the City of London make a By-Law, that no Perſon ſhall follow the 


5 Mod, 104. 
The Cham— 


to admit him, is creating a Kind of (4) Monopoly in ſuch Company, Ge. 
74. 5 / yo 


and putting a certain Number of Men under the final Juriſdiction and S. C. 
3 Power of others. | | | 08] & By- 


Law made 


E by the Merchant-Adventurers, that no Man ſhould buy or ſell at four Fairs within ſuch a Prince's 


Dominione, without firſt compounding with them, and paying a Fine, was made void by the Statute 
12 H. 7. cap. 6. becauſe it was an Infringement of the Liberties of all others, not being Free of that 


But if an Ordinance be made in London, by the Common-Council, 5 Co. 62. 4 
(who have Power by Cuſtom, which is among other Cuſtoms confirmed 9% f _ 1 


by Act of Parliament, by general Words) that if any Freeman, Citizen 8 


or Stranger, within the City, ſhall put any Broad-Cloth to Sale, within 1 Rot. 45, 0 
the City of London, before it be brought to Blackwell-Hall to be viewed 365. S. C. | | f 
and ſearched, ſo that it may appear to be Saleable, and that Hallage be 3 Ln. 264. 
paid for it, ſeilicet one Peny for every Cloth, that he ſhall forfeit for 
every Cloth 65s. 8 d. this is a good Ordinance, as well to bind Strangers 
ds Freemen, becauſe it is made to prevent Fraud and Falſity in Cloth, 
and for the better Execution of the Statutes without Deceit ; and the 
done Peny for Hallage is but a reaſonable Recompence of Charge, for 
| the Benefit which the Subject hath by it. 


S. C. ill xe— | 
ported, | — _ 


If in London there is an Act of Common Council made that the Brick- Pa!m. 395. 


I layers ſhall not Plaiſter with Lime and Hair, but with Lime and Sand Per Cur. 
baly, and that Plaiſtering with Lime and Hair ſhall belong to the Plai- 
| ''crers, under the Penalty of, Cc. (admitting this before to have been 
J Part of the Trade of a Bricklayer) the By-Law is void; for though 
they have regimen Perſonmrum-in their Manufactures, yer this Power ex- 


tende 


" 4 . * 


15y-Laws. 
tends only to their Demeanor in their Trade, and not to annex that tg 
one 'Trade which before belonged to another. 
1 Lev. 229, But if a By-Law is made by the Corporation of Throwſters in London, 
adjudged. that none ſhall have above ſuch a Number of Spindles in one Week, 
this is a good By-Law, for it is not in Reſtraint of Trade, but to make 
a more equal Diſtribution of it. 


340 


. 


(O) Such as are made to pꝛevent Nuſances, 


2 | 
4 338 be. 1 tends to a Nuſance, and thereby proves of publick Inconvenience, it 


"Kok 463, within the City and the Liberties thereof, and that the Preſident, Ge. of 
4966. Chriſt's Hoſpital ſhall have the Regulation thereof, and that 20 s, Ad- 
1 Vent. 21. mittance, and 17 s. and 4 d. yearly, ſhall be paid, Ec. to the Uſe of the 
2 . Poor of the ſaid Hoſpital, this quoad (a) the Fine and Rent is void, but 
7's Ber as in all T . elſe a good By-Law; becauſe a Multitude of Cars, by the 


7 
Player and Stoppage of the Streets, may prove a publick Nuſance. | 
| Fenkins. | | 


Vide 1 Vent. 195, 196. Like Point between Player, Broadnox, admitted, ſuch By-Law being founded on 


the Cuſtom; and vide Skin. 371 to 384. 4 Mod. 228. A By-Law to reſtrain the Number of Hackney- 


Coaches, and that they ſhould not exceed 400, and objected, That Coaches being of a new Inren- 
tion, a By Law founded on the Cuſtom was void; but there is no Reſolution ; and now vide the vta- 
tutes 5 W. M. cap. 22. 9 Ann. cap. 23. 1 Georg. I. cap. 57. (a) A By-Law, that no Carman yithin 
the City of London, ſhould go with his Cart without a Licence from the Guardians of ſuch an Hoſpi- 
tal, c. is void; for this only tends to the private Benefit of the Guardians of the Hoſpital, and is 
in Nature of a Monopoly. 1 Rol. Abr. 364. Vide 1 Bulſt. 11, 12.— And all By-Laws ought to be fr 
the common Benefit of, &c. and not for the private Benefit of a particular Man. Goldſb. 79. Mor 
580. Carth. 480. 5 5 a | | | 


1 Sid. 284 So if the Number of Taverns, Alehouſes, Sc. increaſes to ſo great a 
per Cur. Number as to become Nuſances, they may be reſtrained by a By-Lav. 
So if a Trade becomes a Nuſance by its Situation, it may be reſtrained 
(6) 1 Sid. 284. BY a By-Law, and therefore a By-Law to reſtrain (Y) Butchers and 
per Cur, Chandlers, and ſuch (c) others from ſetting up in Cheapide, or fuc 
March 15. other eminent Parts of the City, is good; becauſe ſuch Trades are of- 
| 33 3 fenſive, and may be apt to create Diſeaſes; and therefore for fear of lu. 
1 & fection, and for the Sake of Publick Decurum and Conveniency, ſuch 
so of a kind of offenſive Trades may be removed to Places of more Retite- 
Brewhouſe. ment. | | : | | 
March 15. | „ 5 55 

der Cur.— A Nan reſtrained from ſetting up a Tavern in Bircbin- Lane. March 15. 


Stin. 380. | b 


7 Rel ir, so if a By-Law be made in London, that none ſhall make a Hot-preb, 
1 adjud nor ule it within the City, under the Penalty of 107. for the makin; 
thereof, and 57. for the Uſe thereof, this is a good By-Law ; becauſe 
the Uſe of thoſe Preſſes is dangerous, with regard to Fire, and alſo de- 
ceitful, in as much as thoſe Preſſes make Cloths and Stuffs look better te 


the Eye than in 'Truth they are. | 


— - 8 


5 
vetire- 


preſs, 
making 
Yecaulc 
ilſo de- 
etter [0 


= 


ters Patent, and impowered to make By-Laws for the better 


' By-Laws. 4 2 . 


(D) Such as affect Strangers. 


F the Corporation of Butchers in London, having Power to make By- 1 nu1p. 11. 
Laws, make one, That no Bacher or Perſon, being a Stranger, ſhall adjudged. 
ſell any Veal within the City of London, unleſs they dreſs the Kidnies of 
their Veal in ſuch Manner as the Kidnies of Sheep are dreſſed, under 
the Penalty of, Ec. a Stranger ſelling Veal in London, is not (a) bound (a) For the 
to take Notice of this By-Law. | general 


$I | | _ Learning, 
where Strangers ſhall be bound by By Laws, or not, vide Moor 579. Dalſ. 103. Savil 74. Godb, 180, 
Carter 179. 1 Salk. 14% N | | 


But if ſuch By-Law is made to ſuppreſs Fraud, or any general Incon- BI 12. 
venience uſed by a Foreigner, as Corruption, c. in the Sale of Meat, per Cur'. 
this is a good By-Law, and ſuch of which he (/) mult take Notice. (b) That 


| | F 
coming into a Corporation, mult at their Peril take Notice of the By-Laws of ſuch Corporation. 


If the Maſter, Warden and Aſſiſtants of the 7. rinity-Houſe in Debt- 2 Jones 144. 


ſord- Strand, being Incorporated by Letters Patent of Car. 2. and having 


thereby Power to make By-Laws, do make one, That every Mariner 
within twenty-four Hours after Anchorage in the River of Thames, ſhall 
ſend his Gun-powder on Shore, if the Weather will permit, under the 
Penalty of, Ec. though quoad the Matter, this is a good By-Law, be- 


| cauſe for the Publick Good, and Prevention of the Danger which might 


otherwiſe accrue to the City of London; yet becauſe the By-Law ex- Vide Bride. 
tended beyond the Juriſdiction of the Makers, DuGitatur. 141, and 

| 5 „„ 5 | * N 2 Vent. 33. 
Where the Univerſity of Oxford made a By-Law, That whoever Privilegiatus five non Privilegiatus ſhould. 


be taken walking in the Streets after Nine at Night, and having ho reatonable Excuſe, to be allow- 


ed by the Proctor, ſhould forfeit 40 . And whether this could affect or extend to a Townſman, 
| Dubitatur, and a Prohibition granted, to the End the Merits may be determined. 1 


If the Company of Horners of London, being Incorporated by Let- 3 Med. 159. 
1 en 
ment of their Corporation, make a By-Law, That two Men by them 


appointed ſhall buy rough Horns for the ſaid Company, and bring them 


to the Hall, there to be diſtributed every Month by the Maſter, Sc. for 
the Uſe of the Company; and that no Member of the Company ſhall 
buy rough Horns within twenty-four Miles of Lendou, but only of thoſe 
two Men appointed, under the Penalty of, &c. this is no good By-Law ; 
for they being a Company Incorporated in the City of London, have no 
Jurifdiction elſewhere, and may as well extend their Power all over 
fF'ngland, as for twenty-four Miles. 5 . . „ 

A By-Law, That all Strangers coming into the Port of London, ſhould () t Salk. : 
employ City Porters to carry their Goods, Sc. is naught; but they 994 ures 
may (c) make a By-Law, That none but Freemen ſhall be Porters, but 3 Bag 47h 
to confine Strangers to none but ſuch as are City Porters is unreaſonable ; That they 
tor if the City will appoint no Porters, they have no Remedy againſt being a Cor- 
the City; alſo Strangers cannot know „ho are City Porters, nor compel. poration can- 


: not make a 

them to ſerve them. | Corporation, 
| | | bur may a 
Fraternity. 
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32 By-Laws, 


(EZ) Such as in the Frame and Make of them 
are void, by ozdaining a Method of info;- 
cing Obedience to them contrary to Law, 


5 Co. 64. Y-Laws are uſually made with certain Penalties, which regularly are 
(a) A By. 1 to be recovered by (a) Action of Debt, or may be (5) levied by 


| Law by the Diſtreſs. 
Ciry of Lon- | | . | | 
don, and that the Penalty ſhall be recovered by the Chamberlain, is good. 5 Co. 63.— But if the 


Mayor and Commonalty limit the Penalty of a By-Law to themſelves, it cannot be recovered in the 
Mayor's Court unleſs he be ſevered. 1 Salk. 397, 398. Where upon a By-Law made in London, the | 


Penalty was limited to be recovered by Action of Debt, wherein no Eſſoin, Protection, or Wager of 


Law ſhould be allowed; the Juſtices ſaid, They were very preſumptuous in making By-Laws in ſo 
Legiſlative a Strain, and ſaid, they might be ſued in B. R. for their Preſumption and Inſolence, 
Godb. 107. 3 Mod. 193.— The Action cannot be reſtrained to the Court of the Corporation in which 


the By Law is made, but Debt, notwithſtanding, will lie thereupon in the Superior Courts. 2 id 
105, 178.——Where under the Penalty of ſuch a Sum (not exceeding 40 f.) as by the Makers af 


the By-Law ſhould be aſſeſſed. Bridg. 139, 142. — How the Penalty muſt be aſcertained. 2 Latu. 
1324. (5) A Penal Sum to be forfeited for Non- performance of a By-Law, cannot be levied by Di- 
ſtreſs without a Preſcription to do it, or Limitation by the By-Law ſo to do. 5 Co. 46. 


5 Co. 644 But a By-Law with a Penalty of (c) Impriſonment, or Forfeiture of 


8 Co. 127. Goods and Chattels, is void; for by the General Law of the Kingdom 
S. P. Re- : Sdom, 
ſolved. no Man is to be impriſoned, or diſpoſſeſſed of his Goods and Chatte, 


2 Inf. 59. iſe per Legale Fudicium Parium ſuorum vel per Legem terræ; and were By- 
Moor 411. Laws with ſuch Penalties allowed, it would be enabling Corporations to 


* 5 ache ſet up private particular Laws in Contradiction to the Laws of the 
Ge) "ages Land; which would be againſt the very Nature and Eſſence of a hy- 


was, That if Law, which though it may be præter the General Law of the Realn, 


any gave op- it cannot be contra. 
probrious 


Words to the Mayor, be ſhould be impriſoned, &, Per Cur', Such a By-Law is not lawful; but 


By-Law to Disfranchiſe the Offender had been good. The City of London cannot ſet a Fine, &. 
for Non- performance of a By-Law. Comb. 10. b ; 


1 Vent. 182. If the Company of Taylors in the City of Exeter, being Incorpo- 


adjudged be: rated by Letters Patents of Edw. 4. and having thereby Power given 


e K. 0 them to make By-Laws, make a By-Law under a certain Penalty, to be 
(00 La By- (4) levied by Diſtreſs and Sale of the Offender's Goods, this is no good 
Law cannot By-Law, for the Forfeiture cannot be levied by Sale of the Offenders 


be made up- Goods. 


on Pain of 


Forfeiture of the Goods, Sec. 8 Co. 127. b. 2 Vent. 183. Vide 1 Keb. 733. 


Moor 411. If in London a By-Law is made, That if any Freeman takes the Son 
of an Alien to be his Apprentice, the Bonds and Covenant ſhall be void, 
this is no good By-Law ; for though the Common-Council might have 

inflicted a Fine or other Puniſhment upon ſuch Maſter, yet they cannot 
make the Bonds and Covenants void. | 


2 Carriers. 


* 
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(A) That Perſons come under the Denomination of 
Torres, on nib os 2 
(B) Jn what Caſes chargeable foz a Failure in his 


(0) Of his Jnterelt in the Things delivered to his 
(D) Of the Regulations Carriers are under by Acts of 
Parliament, with reſpect to their Carriages, and the 
Pꝛices thep are to take, „„ 


__. 


— 


(A) What Perſons come under the Denomi⸗ 
nation of Carriers. 


ILL Perſons carrying Goods for Hire, as (a) Maſters and Own- Co. Lit. 89. 
ers of Ships, Lightermen, Stage-coach-Men, c. come under! Rel. Abr. 2, 
the Denomination of Common Carriers, and are chargeable on 22) 8 
the (C) general Cuſtom of the Realm for their Faults and Miſ- vide Head of 
Carriages. | - 1 Merchants, 

5 5 | „ | and Maſter 
and Servant. (b) And though a Declaration againſt a Carrier may be good without reciting the ge- 
neral Cuſtom, yet the beſt and moſt uſual Way is to bring a Special Action on the Caſe, and declare 
quod ſecundum Legem & conſuetudinem Angliæ, c. 1 Sid. 245. Hard. 485, 486. This Cuſtom is not 
confined to a particular Place, but extends to all the King's People. 5 Med. 227. And therefore in 


Truth it is the Common Law. Hob. 18. Are liable in reſpet of the Reward, and not of the 
Hundred's being anſwerable over to them. 1 Salk. 143. | | 


Alſo if a Perſon, who is no common Carrier, takes upon himſelf to 
carry my Goods, though I promiſe him no (c) Reward, yet if my (% If te be 


Goods are loſt or damaged by his Default, I ſhall have an Action againſt à common 


him. Carrier, tho 


. TOR, | | | : there be no 
Agreement or Promiſe of Payment, he ſhall recover his Hire on a Quantum Meruit, and therefore 


liable. 2 Show. Rep. 8. Alſo a private Perſon undertaking without any Reward ro carry my Goods, 
ſhall anſwer for his own Neglett ; for by taking the Truſt on himſelf, he is obliged to execure it; 
but if the Goods are miſuſed by anothey he is not liable. Per Holt, Ch. Juſt. in Coggs and Bernarda 
Caſe. 1 Salk. 26. Vide his Argument at large, Head of Bailmert, | | | 


But the Maſter of a Stage-Coach who (4) only carries Paſſengers for ( But if he 
Hire, ſhall not be liable for the Goods of his Paſſengers that are loſt ; carries 
and therefore (e) where A. delivered a Trunk to the Driver or Servant, Goods as 
who loſt it out of his Poſſeſſion, it was held, That the Maſter was not ri ny 1 
liable in an Action upon the Caſe on the Cuſtom of the Realm; for Hits ben 
though the Servant received Money for it, yet that was but a Gratuity; he is a com- 


. mon Carrier, 
and ſhall be liable. 2 Shoab. Rep. 128. 1 Salk. 282. 8. P. per Holt. (e) Nuled by Holt On Evidence, 
and the Plaintiff Nonſuit. 1 Salk. 282. | | 


and 
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and the Maſter ſhall not be chargeable with the Acts of his Serv 
otherwiſe than he acts in Execution of the Authority given him. 


ant, 


8 * 


—— 


(B) In what Caſes chargeable foz a Failure 
on in his Duty. 


yy _ JF a Man delivers Goods to a (a) common Carrier, to carry them to a 
FS apes 2. J certain Place, if he (C) loſes them an Action upon the Caſe lies a. 
Cre. Fac. 262. gainſt him; for by the common Cuſtom of the Realm he ought to carry 


(a) Though them ſafely. 
no common : 


Carrier, yet if he takes Hire he may be charged upon his Special Aſumpſit. Cro. Fac. 262. 1 Sid, 245, 
I Keb. 8 52. (b) So if damaged, and the Declaration ſhall be good, though not particularly alledged 


how they were damnified. Palm. 523. Hern 's Plead. 76, 77. 


2 Show, Rep. Alſo if a (c) common Carrier, who is offered his Hire, and who has 


327-, (4) Convenience, refuſes to carry Goods, he is liable to an Action in the 
(c) That an 5 | 
Aion will ſame Manner as an Inn-keeper who refuſes to entertain a Gueſt, or a 
lie againſt a Smith who refuſes to Shoe a Horſe. DD 

common | | | 2 | | Th 
Ferry-man, who refuſes to carry Paſſengers. Hard. 163. Said arguendo. Vide Rob. Ent. 103. A Special 
Declaration againſt a Letter Carrier, for the Non-delivery of a Letter delivered out to him at the 
General Poſt-Office. (4) But if the Porter puts up the Box of a Paſſenger behind a Stage-Coach, 
and the Maſter, as ſoon as he knows of it, ſays, That he is already full, and refuſes to take ihe 


Charge of it, the Maſter ſhall not be liable; Rulcd upon Evidence. 2 Show. Rep. 128. For this is 


the ſame Caſe with an Hoſt who refuſes. his Gueſt, his Houſe being full, and yer the Party ſays ho 


will Shift, &. if he be robbed the Holt is diſcharged; for this vide Head of Inn-keepers, 


Cro. Fac. 330. If a Man delivers Goods to a common (e) Hoyman, who is a com- 
Hob. 17.S. C. mon Carrier of Goods, to carry them to a certain Place, and pays 


adjudged. him according to the Cuſtom for the Carriage of them, and after for 


(0) Hen Default of good keeping they are loſt; an Action upon the Caſe lies 


Value are againſt him; for by the common Cuſtom of the Realm he ought to have 
put into a kept and carried them ſafely. | 1 


Lighter to be 


conveyed from the Ship to the Key, it is uſual for the Maſter to ſend a competent Number of his 


Men to look ro the Merchandize, lo that if any of the Goods are loft or imbezilled, the Maſter is 


anſwerable, and not the Wharfinger; but if ſuch Goods are ſent aboard a Ship, the Wharfinger at 
his Peril muſt take Care to preſerve them. Molloy 212. Said to be ruled at Guildhall, per Hales Ch, 


Juſt. So if he does not pay him, or make any Agreement, for the Carrier may haye his Quantum 


Meruit. Cro. Fac. 263. 1 Sid. 36. Bro. Action on the Caſe 78. 2 Show. 81, 129. - 


1 Rol. Abr. 22 If a Man delivers Goods to ſuch common Hoy-man, to carry to 2 
Hol. 17: Place, and after delivers them (being of good Value) to another to keep 
ſafely in the Boat, and does not diſcharge the Hoy-man, and after they 
are loſt through Negligence, an Action on the Caſe lies againſt him. 

x Sid. 36. If A. delivers Goods at Vork, to B. (who is a Water-Carrier between 
Lp + "A Hull and London) to carry them from Hull to London; though the Agree- 
4 85 AIG 29, ment is to carry the Goods from Hull to London, and no Mention | 
made of the Carriage to Hull, yet if the Goods are loſt B. ſhall anſwet 


for them, for upon his general Receipt of them at Vork, he is liable. 


1 Vent. 199, If a Merchant lades Goods aboard a Ship, to be tranſported at a fea- 


233 More ſonable Reward of Freight to be paid to the Owners, and in the Night- 


adjudged time while the Ship rides in the River Thames, notwithſtanding a com- 
npon a Spe- 1" | | | petent 
cial Verdict We | | 

fer fotam Curiam. Raym. 220. S. C. 3 Keb. 72, 112, 135. S. C. 1 Mod. 8 5. S. C. ill Reported. 2 Lev, 
59. 8. C. 3 Lev. 259. S. C. cited, and Holt, Ch. Juſt. ſaid, The Maſter is chargeable in reſpect o 
his Wages, and the Proprietors in reſpe& of the Freight. Molloy 209, 210. S. C. For he muſt 10 


| dating 3 J. only for Carriage quod durum videbatur Crrcumſtantibus. 


345 


Carriers. 
petent Number of Men are left aboard for the Guard of the Ship and all Things 
Goods, yet ſeveral Perſons, under the Pretence of Preſſing Seamen, fork een dg 
ſeile on the Men aboard, and take away the Goods; an Action will lie which are 
againſt the Maſter, for in Effect he is paid by the Merchant, for the Mer. delivered to 
chant pays the Owners, and the Owners pay the Maſter, ſo that the wh 5 
Money of the Merchant is but handed over by them to the Maſter; ad- happen, the 
judged and ſaid, That though by the Admiral Law, the Maſter is not A& of God 
chargeable pro Damno fatali, as in Caſe of Pirates, Storm, Oc. where or an Ene- 
there is no Negligence in him; yet becauſe this Ship was infra Corpus =. e 
Comitatus, (a) this Caſe muſt not be meaſured by the Rules of that of che. 8e 


of the Sea 
Law. ; | only except- 


| | | 5 | | „ ed; bur for 
Fire, Thieves, Sc. he muſt anſwer. (a) In an AQiion againſt a common Hoyman from Walton to 


London; the Defendant pleads, that the Boat and Goods ſuper Thamiſim were ſunk and loſt, ahſque 
oc, that they were loſt pro defe bone Crflodie ; and Iſſue thereupon joined. 


If A. and ſeveral others take their Paſſage in a Ferry-Boat, and be- 2 BH. 280 
ing upon the Water a Tempeſt ariſes, ſo that they are in much Danger 
of being drowned; upon which, to preſerve their Lives, ſeveral of rhe 
Goods were caſt over-board, among which, a Pack of Goods of 4.'s of 
great Value is thrown over; () A. ſhall have no (c) Action againſt the (4) But when 
Largsman. - | | and how, by 
| POD | | the Marine 
Law he 914i} have Average, Sc. Vide Molloy 246. and Head of Merchants. (c) So if aay Paſſenger, 
ex neceſſitate fo Safegnard of his Life, throws it over- board, no Action lies againſt che Bargeman, 
0. 62. But it teens 1ottled, notwithſtanding theſe Caſes, that a Ferryman who carries Goods for 
Hire, ſhall anſwer for the Goods, though robbed of them, or though he throws them over- board to 
iv the Lives of the Men in the Boat, becauſe for his Hire he runs the Venture of the Voyage. 


| Vide Ale, 95s 


It is clearly reſolved, that if a Carrier be robbed he ſhall anſwer the 
Value of the Goods, for he hath his (d) Hire, wiuch implies an Un- 
dertaking for the ſafe Cuſtody 


Co. Lit. 89. 
4 Co. 84. 
and Delivery of them, which charges Owen 57: 


1 him at all Events; and this Political Inſtitution was introduced the bet- 8 — 5 
ter to ſecure People in their Dealings, and to prevent Carriers, who are! Rol. Abr. 2, 


124. 


| often intruſted with Things of the greateſt Value, from confederating 2 Rel. Abr. 
with Robbers, Ec. | - 367. 


1 Rol. Rep. 


| 19. Hob. 17, 18. Cro. Fac. 162, 3 30, 331. 1 Bulft. 2 80. 1 Sid. 36. 1 Med. 85. 2 Sand. 380, Palm. 


532. Moor 462. (4) He is liable in reſpe& of his Reward, and not of the Hundred's being anſwer- 


| able over to him ; for the Hundred is liable by the Statute of Wincheſter, but he was ſo at Common 


So if A. delivers a Box to a Carrier to carry, and he asks, What is in Aer 93. 


| it, and A. tells him, a Book and Tobacco, and in Truth there is 100 J. Xemie and 


beſides, yet if the Carrier is robbed, he ſhall anſwer for the Money ; for Wy 
A. was not bound to tell him all the Particulars in the Box, and it was 

the Buſineſs of the Carrier to have made (e) a Special Acceptance: (e) It ſeems 
Ruled by Roll, at the Niſi Prius at Guild-hall; but in regard of the in- now ſettled, 
tended Cheat to the Carrier, he told the Jury, they might conſider of 18 e 
tt in Damages; but yet the Jury gave the Plaintiff 95 J. Damages, a- A eee, the 
Carrier ſhall 


| | | | be hable. 
I Vent. 238. 1 Keb. 135. Vide Dr. and Stud. 130. and Head of Innkeepers, 


But if 4. being a common Carrier, receives by his Book-keeper, from ca,. 485. 


| the Servant of B. two Bags of Money ſealed up, containing, as was told Sir J %, 


bim, 2007. and the Book-keeper gives a Receipt for his Maſter to this % and 


| Effect, Received of, &c. two Bags of Money ſealed up, ſaid to contain 200 1. Keie, 
| «bich I promiſe to deliver on ſuch a Day at Exeter, unto 
ber Cent. for Carriage and Riſque; though the Bags contain 450 J. and have been ſo | 


And the like 
be to pay 198. Point ſaid to 


ruled be. 
tween others and the ſame Plaintig, 


4 T the 
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(c) Ok his Intereſt in the Things delivered 


. 


—— 


the Carrier is robbed, he ſhall be anſwerable only for 200 J. for this is a 


particular Undertaking; and as it is by reaſon of the Reward that the 
Carrier is liable, which when the Plaintiff endeavours to defraud him of 
it is but reaſonable he ſhould be barred of that Remedy which is only 
founded on the Reward. 


- 


to his Charge. 


Co. Lit. 89. A Carrier who hath Goods delivered to him, undertakes for his 


4 Co. 83. 

7 H. 6. 60. 
2 Bulſt 311. 
1 Sid. 438. | 
7 3 away, or he may ſue the Hundred when robbed of them, becauſe he is 
2 Fand 47. | 
Telv. 44. 
Dyer 98. 


2 Hauk. P. 


C. 167. 


13 E. 4. 10. 
F. C. 25. 
. Dal. cap. 102. 


1 Hire to deliver them ſafely, and he hath the Poſſeſſion of them 
for no other Purpoſe; yet he hath ſuch a Special limited Property, that 
he may bring Trover and Converſion againſt a Stranger that takes them 
anſwerable over in Damages to the abſolute Owner. 5 | 

So a Carrier by reaſon of his Poſſeſſion, and this ſpecial kind of Pro- 
perty, may have an Appeal of Larceny againſt one who robs him of 
the Goods committed to his Charge. 2 Kh 

Alſo a Carrier by not delivering the Goods, or by imbeziling of them, 
cannot be guilty of Felony ; but if he opens a Pack and takes out Part of 
the Goods, with an Intent to ſteal that Part, he is guilty of Felony; for 


Keiynge 35- a Poſſeſſion of Part diſtinct from the Whole was gained by Wrong, and 
1 Rel. Abr. 73: not delivered by the Owner; alſo it was obtained baſely, fraudulently, 


oy 


H. P. C. 62. 
3 Inf. 107. 
Bro. Coron. 


1 60. 


Bro. 


536. 


. 


2 lift. 310. 
Mo. PI. 981. 
J. P. C. 67. 


1 Hauk. 
C. go. 


Coron. 
45, 160. 
Cro. Eli 


. and clandeſtinely, in hopes to prevent its being diſcovered at all, or 


fixed upon any one when diſcoveretd. 
So if a Carrier, after he has brought the Goods to the Place appointed, 
take them away again ſecretly animo furandi, he is guilty of Felony, be- 


_ cauſe the Poſſeſſion which he received from the Owner being determined, 
F. P. C. 25. his ſecond Taking is in all reſpects the ſame as if he were a meer 
Hawhk. 90. | | 


H. 6. 43: ; 
H. 1 indicted generally, as having ſtolen his Goods; ſo by reaſon of this ſpe- 


Stranger. . N 1 
Alſo if a Stranger ſteals the Goods delivered to a Carrier, he may be 
cial Property, if the Owner, with an Intent to make the Carrier anſwer 
for them, traudulently and ſecretly takes them away, he is guilty of Fe- 
lony, and may be indicted generally, as having ſtolen his Goods; for 


26. a. the Injury is altogether as great, and the Fraud as baſe, where they are 


taken away by the Owner, as by a Stranger. 
Kelw, 70. 1 Hawk. P. C. 94. | | 


r 


. nt” 


(D) Of the Regulations Carriers are under 
by Acts of Parliament, With reſpect to their 
Carriages, and the Pꝛices they are to take, 


Y the 5 Geo. 1. cop. 12. it is enacted, & That no Waggon travelling g 2 C. 
6 i «2 5 7. 

B « for Hire ſhall go, or be drawn with more than fix Horſes, either n. 12. 
« at Length or in Pairs, or Sideways; and that no Cart travelling for) V. 3. 
« Hire ſhall go or be drawn with more than three Horſes, under the . 29. 
« following Penalties, z. e. That if any travelling Waggon for Hite? 4 1 T 
« ſhall go or be drawn with more than fix Horſes, that the Owner or and 1 Geo. 1. 
« Driver of ſuch Waggon ſhall forfeit and loſe all the Horſes above fix cap. 11. Sta- 
cc jn the Waggon, with all Geers, Bridles, Halters and Accoutrements, tutes to this 
« to the ſole Uſe and Benefit of any Perſon or Perſons who ſhall ſeize or art? IH 
« diſtrain the ſame; and if any Cart travelling or carrying for Hire p. C. 2193. 
« ſhall go, travel, or be drawn with more than three Horſes, that the and 1 Geo. 1. 
« Owner or Driver of ſuch Cart ſo travelling for Hire ſhall forfeit and c. 57+ That 


« Joſe all the Horſes above three, with all Geers, Bridles, Halters and ©" 


| riding 1n 
“ Accoutrements, to the ſole Uſe and Benefit of any Perſon or Perſons Ge not 
« who ſhall ſeize or diſtrain the ſame. _ = having ſome 


Perſon on 


1 Foot to guide them, forfeit 10 3. Vide Title London, for the Regulation of Carts, Coaches, c. there, 


cc Provided, That the Perſons making any Seizure or Diſtreſs for any 


3 cc of the Penalties hereby incurred, ſuch Perſon or Perſons ſhall deliver 


« the Horſe or Horſes, or other Things ſo ſeiſed or diſtrained, into 


1 « the Cuſtody of the Conſtable, or ſome other Pariſh Officer of the 
„ ſame, next, or adjacent Town or Pariſh, where ſuch Diſtreſs or 


« Seizure is made (who are hereby required to receive into their Cuſtody, 


| © and ſafely to keep the ſame) till the P-rſon or Ferſons who made 
| © ſuch Diſtreſs or Seizure, ſhall make Proof upon Oat (efore ſome Ju- 
„ ſtice of the Peace, of the Offence committed; and the ſaid Juſtice or 
& © Juſtices before whom ſuch Proof is made, are hereby required to iſſue 
e their Precept to ſuch Conſtable or Pariſh Officer, immediately to de- 
„ liver the Horſe or Horſes, or other Things ſo forfeited, to the Party 
> © or Parties who ſeiſed or diſtrained the ſame, to and for their ſole Uſe 
| © and Benefit, paying ſuch reaſonable Charge for keeping and ſecuring 


e ſuch other Thing, as the ſaid Juſtice ſhall direct. 
Alſo it is enatted by the ſaid Statute, « That no ſuch travelling Wag- 


gon for Hire, having the Wheels bound with Streaks or Tire of a leſs 


% Breadth than two Inches and a Half when worn, or being ſet or 
* faſtened on with Roſe-headed Nails, ſhall go, or be drawn with more 


S than three Horſes, every ſuch Owner or Driver of any ſuch Waggon, 


being ſo bound with Tire or Streaks of a leſs Breadth than two 
Inches and a Half when worn, or if of a greater Breadth, ſuch Tire or 
* Streak ſhall be faſtened on with Roſe-headed Nails, ſhall forfeit. and 
«* loſe all ſuch Horſes above the Number of Three, with all Geers, 
5 > e's Halters, and Accoutrements, to be ſeiſed and diſpoſed of as 
aforeſaid. 


And that if any Perſon or Perſons ſhall, or do hinder, or with 


| © Force or otherwiſe attempt, or endeavour to hinder or obſtruct the 
$ © Scizing, Diſtraining, Taking, or Carrying away of any Seizure or 
| © Diſtreſs, or Matter or Thing ſeiſed or diſtrained for any the Pe- 


* nalties or Forfeitures incurred, or to be incurred or forfeited by Vir- 


| tue of this Act, or ſhall reſcue the ſame, or ſhall uſe any Violence to 


cc | | — . . 8 - 
the Perſon or Perſons concerned in making ſuch Seizure or Diſtreſs, 


| * each and every ſuch Perſon or Perſons, ſhall upon due Proof made 


« u pon 
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Carriers. 


— 


Md 


"T6 


cc 


— 


e upon Oath, by one or more credible Witneſs or Witneſſes, before one 


cc 


or more Juſtice or Juſtices of the Peace for the County wherein ſuch 
CC 


Offence is done, be committed by the Juſtice or Juſtices to the com. 
e mon Gaol for the ſaid County, for three Months, there to remain 
ce without Bail or Mainprize, and ſhall alſo loſe and forfeit for every 
cc ſuch Offence, the Sum of 10 J. to be levied and recovered by Diſtreſ 
cc and Sale of the Offenders Goods and Chattels, by Virtue of a War. 
& rant under the Hand and Seal of ſuch Juſtice or Juſtices (who is and 
& are hereby authorized and required to grant the ſame); and in Caſe the 


cc ſaid Penalty be not paid within three Days after ſuch Diſtreſs made, 


ce then it ſhall and may be lawful to and for the Perſon or Perſons o 


ce diſtraining as aforeſaid, to ſell the Goods and Chattels ſo diſtrained, 
ce rendring the Overplus to the Owner or Owners, the Charge of ſuch 


« diſtraining and ſelling being firſt deducted. 


« Provided, That nothing in this Act ſhall extend, or be conſtrued to 
& extend to ſuch Waggons, Wains, Carts. or Carriages, as are or ſhall 
© be employed in or about Husbandry, or manuring of Land, and in 
ce the carrying of Cheeſe, Butter, Hay, Straw, Corn unthraſhed, Coal, 
& Chalk, or any one Tree or Piece of Timber, or any one Stone or 
&« Block of Marble, Carravans, and the covered Carriages of Noblemen 
c and Gentlemen, for their own private Uſe, or ſuch Timber, Ammu. 
cc nition or Artillery, as ſhall be for the Service of his Majeſty, his Heirs 
« and Succeſſors. 3 | 

Note; In the Statutes 6 9 Ann. which prohibit the Drawing with 
more than five Horſes, there is this Provi/o, Except only where ſuch 
five Horſes ſhall not be ſufficient to draw ſuch Cart or Waggon up any 
ſteep Hill, or out of any foul Place; in which Caſe it ſhall be lawfil 
to join any Horſes from another Cart or Waggon then travelling thi 


Road, with the Conſent of the Owner or Driver of ſuch Cart or Wa; 
gon, to help ſuch inſufficient Horſes up ſuch ſteep Hill, or out of ſuch 


oul Place. = | 
As to the Regulation of the Prices of Carriage of Goods, by the 


3 4 V. 3. cap. 12. it is enacted, . That the Juſtices of the Peace of 


« every County, and other Place within the Realm of England, or Do- 


* minion of Wales, ſhall have Power and Authority, and are hereby en- 


cc 
0 
c 
cc 


joined and required at their next reſpective Quarter or General Sl- 
ſions after Eaſter-Day, yearly to aſſeſs and rate the Prices of all Land- 
Carriage of Goods whatſoever, to be brought into any Place or Places 
within their reſpective Limits and Juriſdictions, by any common Car- 
rier or Waggoner; and the Rates and Aſſeſſments ſo made to certify 
c to the ſeveral Mayors, and other chief Officers of each reſpective 

Market-Town, to which all Perſons may reſort for their Information; 
and that no ſuch common Waggoner or Carrier ſhall take for Car- 
„ riage of ſuch Goods and Merchandizes, above the Rates and Prices 
c ſet, upon Pain to forfeit for every ſuch Offence, the Sum of five 
% Pounds, to be levied by Diſtreſs and Sale of his and their Goods, b) 
„Warrant of any two Juſtices of the Peace where ſuch Waggoner of 
Carrier ſhall reſide, in Manner aforeſaid, to the Uſe of the Part) 
“ grieved. 1 i 


n AA 


cc 


Certiozari- | 


One 
uch 
bm. 

bann M) | ; 

ery i | C "WS 25 bk TIO Re 

4. ä ertioꝛari. 

and 5 

> the Y ; Wo * 520 = ET ua arr Is Eo Et, 
h (4) Out of what Court it iſſues, and therein of the 
MF Diſcretionary Power of the Court of King's Bench, 


n in granting, denying, and filing it. 

c) To what Courts it lies 
tv WW (c) There it is neceſſary, oz the Recozd may be re- 
by moved without it. ÜVVUm . i 1 
de, (0) Chat the Party, who applies foz it, muſt do befoze 
reg . ¼ðͤ ß ĩðͤ nn 
lemen ] (E) There, by Acts ok Parliament the Court of King's 
mm. ] Bench is reftrained from granting; . 
= Þ c) To whom it ought to be direed. 
gui i (G) How far it is a Superſedeas to the Court below: 


: fun W (1) Jn what Manner it is to be returned. 

avi (1) Where the Kecozd ſhall be ſaid to be removed. 

ng thi () Ok the Pꝛoceedings of the Superioꝛ oz Jnferfoz 
NT Court, after the Jſſuing out of the Certiorarii . 

F fu e JO We TY OV 

eace of 


+ ch Out of what Court it iues, and therein 
ws" WF of the Diſcretionary Power of the Court 
s of King's Bench, in granting, denying, 


on _ and filing it. 

Aa „ + 

_ N Certiorari is an original Writ iſſuing out of Chancery, or the p x: B. 543. 
b 4 King's Bench, directed in the King's Name, to the Judges or (a) The 
op _ Officers of (a) Inferior Courts, commanding them to return Court of | 
1 If 3 the Records of a Cauſe depenging before them; to the End the Chancer rx 
of fe 45 7 h 3 10 ed may ifſue a 
- v 8 arty may have the more {ure and peedy Ju ice before him, or ſuch Certierari to 
= - other Juſtices as he ſhall aſſign to determine the Cauſe. | the King's 

| LO . 5 | Bench; as if 
5 PartY in an Action of Debt brought in the Common Pleas, upon a Judgment in B. R. the Defendant Bat 


Nul tie! Record, the Plaintiff may have a Certiorari out of Chancery to ſend the Record thither ; and 


| the ſame may be ſent after by Mittimus into the Common Pleas, notwithſtanding the general Rule, 
bat Records in B. R. ſhall not be moved out of that Court into any other Court. Cro. Cav. 297. 

| Dyer 187, 4 Inſt. 13. So if in an Adtion of Debt brought in an Inferior Court upon a Bond, the De- 
| fndant pleads, that the Plaintiff had Recovered in B. R. upon the ſame Bond ; and the Plaintiff re- 


Plies Nul tiel Record, and thereupon Iſſue is joined quod Habetur tale Recordum, the Record in B. R. 


may be certified into Chancery, and from thence ſent by Mittimus to the Inferior Court, 1 Saud. 97, 


| 99 1 Sid. 329, 330, 223. 2 Keb. 205, 249, 278. 


tioꝛari. The Court of King's Bench has a Superintendency over all Courts of 1 V 63. 
wy an Inferior Criminal Juriſdiction, and may by the Plenitude of its * 33 nk 
ober award a Certiorari, to have any Indictment removed and brought . 


C. 281. 
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2 Hawh. P. 
C. 287. 

1 Salk. 144, 
149, 139, 
151. 


I Keb. 4. | 


* 


I Sid. 54. 
2 Hawh. P. 
C. 287. 


2 Hawk. P. 
C. 287, 288. 


1 Salk. 145. 
S. P. and 
that it was 


never done but in the Duke of York's Caſe. Vide Head of Popiſh Recuſants, 


2 Bawk. P. 


E388. - 
16 E,. A. 5. 


1 Salk. 149. 
6 Moi. 17. 


1 Sid. 296. 
2 Keb. $1. 
2 Hawh. P. 
C. 288. 


2 Hawk. P. 
C. 288. 


Court below is moſt proper to Judge upon the whole Circumſtances of 


eſtreated or nor. 13 


2 R P. 
C. 288. 


(a) Vide. 
2 Keb. 500. 


„ 


juſt Reaſon to apprehend that the Court below may be unreaſonably pre. 


after Conviction; for if it ſhould be granted before, the Offence would 


nity ſo 


before it Telf; and where ſuch Certiorari is allowable, ought of Right to 
award it at the Inſtance of the King, becauſe every Indictment is the 
Suit of the King, and he has a Prerogative of Suing in what Court he 
leaſes. | 
l But though the Court is to grant it at the Suit of the King, yet it has 
a Diſcretionary Power in granting or refuſing it at the Suit of the Defen. 
dant, and agreeably here to it is laid down as a general Rule, that the 
Court will never grant it for the Removal of an Indictment before Jy. 
ſtices of Gaol-Delivery, without ſome Special Cauſe; as where there is 


judiced againſt the Defendant; or where there is ſo much Difficulty in 
the Caſe, that the Judge below deſires that jt may be determined in the 
King's Bench; or where the King himſelf gives Special Direction that 
the Cauſe ſhall be removed; or where the Proſecution appears to be for a 
Caule not properly Criminal. 3 „„ 
Neither will the Court of King's Bench ordinarily, at the Prayer of the 
Defendant, grant a Certiorari for the Removal of an Indictment of Per. 
jury, or Forgery, or other heinous Miſdemeanor; for ſuch Crimes de. 
ſerve all poſſible Diſcountenance, and the Certiorari might delay, if not 
wholly diſcourage, their Proſecution. _ 2 


Nor will the Court of King's Bench grant it for a Conviction of Recu- 

ſancy on a Default at the Seffions, becauſe by the Statute ſuch Convie- 
tions are to be removed into the Exchequer, and Proceſs on them is to 
go from thence. a I 


2 


Alſo. it is ſaid to be a good Objection againſt granting a Certiorari, that 
Iſſue is joined, and a Venzre awarded for the Trial in the Court below. 

A Certiorari ſhall not be granted to remove an Indictment or Appeal 
after a Conviction, unleſs for ſome Special Cauſe, as where the Judge be- 
low is in doubt what Judgment to give. | 

But it hath been adjudged, that a Certicrari for the Removal of a Pre. 
ſentment before Juſtices in Eyre, of a Matter which is inquirable and pu- 
niſhable by the Foreſt Law only, ſhall not be granted before, but only 


be diſpuniſhed; but it may be granted after Conviction, in order to give 
the ref the Right of whoſe Freehold is concerned in it, an Opportu- 
r.to traverſe it. 1 „ 

The Court has refuſed to grant a Certiorari to remove a Recognizance 
of Appearance before Juſtices of Oyer and Terminer, Ec. becauſe the 


the Caſe, which are equitably to be conſidered, whether it ought to be 


By a Rule of the King's Bench, no Order of Commiſſioners of Sewers 
is to be filed without Notice to. the Parties concerned ; neither will the 
Court ſuffer the Return of a Certiorari for ſuch Order to be filed, with. 
out hearing Affidavits of the Facts; whereon if the Matter appear doubt- 
ful, it is uſual to order a Trial of feigned Ifſues, and after ſuch Tria, 
either to file the Return, or ſuperſede the Certiorari, and grant a Pre 
cedendo, and give (a) Coſts, Ec. as ſhall appear to be moſt reaſonable. 


(8) £0 


[Ad 


> Cinque Ports, to remove an Indictment from thoſe Courts, and that the 297: 
Privilege of the Cinque Ports, which they have enjoyed Time out of ,. © 
Mind, that the King's Writs do not run there, is to. be intended only of Style 14. 
| Civil (i) Cauſes between Party and Party. ES 


Certioꝛart. 


Lets. Gl. an. and. At. ATT 3 "EDS 


() To what Courts it lies. 


3 (4 Courts of Chancery and King's Bench may award a Certiorar i 
to remove the Proceeding from any Inferior Courts, whether they * "agen 
be of an antient or newly created Juriſdiction, (a) unleſs the Statute or p;, 3. 146, 


Charter, which creates them, exemp:s them from ſuch Juriſdiction. 148. 
| 2 Lev. $6. 
1 Lev. 312. Cro. Car. 265. 3 Mod. 93. (a) As the Statutes concerning the Commiſſioners of Cambridge- 


* ſbire Ens, Sc. as ſaid by ſome to have done. 1 Sid. 296. cont*, 1 Keb. 43. 2 Keb. 722. 


And therefore it is agreed, That the King's Bench may award ſuch 
Certiorari to Juſtices in () Eyre, or of (c) Gaol- Delivery, or of a (01 Sid. 226. 


| © County Palatine, and to the (e) College of Phyſicians, having a 2 Keb. 81. 


pecial Power by Statute to impoſe Fines, Oc. and to Juſtices of the ? inſt, 294. 
Peace, Oc. even in ſuch J) Caſes, which they are impowered by Sta- 144. 
tute finally to hear and determine; and to (g) Commiſſioners of Sewers, (d) 3 Mod. 


for the Clauſe in 13 Eliz. cap. 9. That ſuch Commiſſioners ſpall not be com- a 2 113 


: pelled to make any Return of their Ordinances, (h) has been conſtrued to 1 Salk. 146; 


intend only to exempt them from returning their Orders into Chancery, 1 Rot. Abr. 


as by the Statute of H. 8. they were obliged to do. | 395. 
| : | ES > | | Allen 49. 


4 (e) 1 Salk. 144. f) 3 Mod. 93. | (g) 1 Salk, 145. 1 Keb. 129. March 196. Raym. 186. (hb) 1 Mod. 


44, 45. 1 Lev. 288. 1 Vent. 66. 


Alſo it ſeems ſettled at preſent, that a Certiorari lies to the Courts of cr. Car. 252, 
I Rol. Abr. 


2 Lev. 86. 
. . 3 Keb. 154. 
() Cro. Elix. 910. Palm. 54. Cro. Fac. 531. 1 Sid. 432. Hard. 475. 


Alſo a Cortiorari lies from the King's Bench to the Courts of Grand 2 Hawk, P. 


beſſions, and to other Courts in Wales, whether in the old Welch Coun- Wi. #987 | 
| ties, or in the Lordſhips Marches ; and whether ſuch Indictments be and their Fu- 
for inferior Crimes or for Felony. | | 


> riſdict ion. 
Alſo it lies to remove an Indictment from any Court of Criminal Ju- 2 Hawk. P. 


riſdiction in London or Middleſex; but by the City Charter only the Te- © Vide Title 
nor of the Indictment ſhall be removed. 8 | Loden. 


(C) Mhere 


K 9 


= o — 


Certiozari. | 


(c) Where it is neceſſary; oz the Netoꝛd may 
be removed Without it. 


Vide 2 Hawk. IF a Juſtice of Peace or other Judge of Record, having taken a Re. 


P. C. 290 
and ſeveral 
Authorities 
there cited. 


* 


1 Keb. 225. 


6 Mod. 226. 


2 Falk. 526. 


2 Shop: Rep. 


336.” 5. 
2 Hawk. P. 
C. 291. 


cognizance or Inquiſition, or recorded a Riot, or done any other 
Executory Matter, ſtill continue in the Commiſſion without Interruption 
the King's Bench may, without any Certiorari, receive the Record from 
his Hands; alſo the Clerk of the Aſſiſes may, without Certiorari, bring 
in the Records of Niſi Prius on the Death of the Juſtices; but the Exe. 
cutor of the Judge cannot do it without Writ ; neither can a Record exe. 
cured, as by Acquittal, &c. be brought into a higher Court without 
Writ; neither can a Juſtice who is out of the Commiſſion at the Time, 


nor one who has been out, and is reſtored, certify any Record without 


Writ. | 


—_—c 3 - - 


N 7 ; = 


nnn 


(O) What the Party, who applies foz it, mult 


do bekoze it is granted, 


Y the 2 Fac. 1. cap. 8. All Certiorari's for Indictments of Riot, 

“ Forcible Entry, or Aſſault and Battery at any Quarter-Seſſions of 

& the Peace, or otherwiſe, ſhall be delivered in open Court, and the De. 
ec fendant ſhall, before the Allowance, become bound to the Proſecutor 
« in 107. with ſuch Sureties as the Juſtices at their Quarter-Seſſions ſhall 


© think fit, to pay to ſuch Proſecutor ſuch Coſts and Damages as the 


& Juſtices of the County, E9c. ſhall think fit; and in Default thereof it 
& ſhall be lawful to proceed, ſuch Certzorari notwithſtanding. 
And the like Recognizance in the Sum of 40 J. is required by 13 & 14 
Car. 2. cap. 6. on Certiorar!'s for Indictments on that Statute concerning 
the rs 20 FO nol | 5 
Theſe Statutes do not extend to all Indictments at Seſſions in General, 
but only to thoſe particular ones therein mentioned; but this Defect was 
in a great Meaſure ſupplied by the Rules of the Court of King's Bench, 
which, upon the Removal of an Indictment from London to Middk/es, 


required a Recognizance from the Defendant, to carry down the Record 


to Trial the ſame Term on which the Certiorari was returnable, or the 
Sittings after, and, on the Removal of an Indictment from other Coun- 


ties, required ſuch Recognizance for a Trial at the next Aſſiſes. 


And agreeably hereto it is enacted by 5 & 6 V. & M. cap. 11. and 
8 & 9 M. cap. 3. 33. That all Parties indicted at a General or Quatter- 
c“ Seffions of the Peace, proſecuting a Certiorari before the Allowance 
ec thereof, ſhall firſt find two ſufficient Manucaptors, who ſhall enter into 


* 


a Recognizance in the Sum of 207. before one or more Juſtices of the 


c 


La 


Peace of the County or Place (or elſe before one of the Judges of the 


“ King's Bench, in which Caſe ſuch Judge ſhall make mention of it 


under his Hand on the Back of the Writ) and the Recognizance ſhal 


ce be with Condition, at the Return of ſuch Writ, to appear and plead to 


“the Indictment or Preſentment in the Court of King's Bench, and at 
ce his own Coſts to procure the Ifſue that ſhall be joined upon the ſa 
© Indictment or Preſentment, or any Plea relating thereto, to be tried 


« at the next Aſſiſes for the County wherein the Indictment was . 
F 8 « a tel 
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ing ſuch Certiorari, yet they will be in Contempt if they make no Re- 2 Hawk P. 1 
turn to it, for all Writs muſt be obeyed, unleſs good Cauſe ſhewn to the Sn wr 
contrary. 0 1 0 1 
That theſe Statutes extend only to Certiorari's procured by Defendants, 6 Med. 246. 1h 
and therefore thoſe®procured by Proſecutors remain as they were at Af 
Common Law. | | | Z „„ . oy ; 
That thefe Statutes being in the Affirmative, as to the taking Recog- 2 Hawk. P. 1 
niz inces, do not take away the Power which the Juſtices of the King's C. 292. md. 
Bench had before; and therefore if ſuch a Juſtice take a Recognizance * S 554 "Mi 
variant from the Form preſcribed by the Statute, it will be as effectual as 1 
before; but it is ſaid, That in ſuch Caſe the Certiorari, if procured by bl. 
the Defendant, will be no Superſedeas, becauſe the Statutes ſeem to be "my 
expreſs, that the Seſſions may proceed notwithſtanding any Certio#ari pro- 1 
cured by a Defendant, whereon ſuch Recognizance is not given as is pre- 1 
ſcribed. e „ 5 WW. 
That if the Perſons offering to be Sureties appear to be worth twenty Mare 27. 1 
Pounds, the Juſtices cannot refuſe them. 2 Hawk. P. 1 "0 
That if there be ſeveral Defendants, and ſome find Sureties, and others © 292. Mi 
not, the Indictment ſhall be removed as to thoſe at leaſt, who find Sure- 2 Hawk. F. 1 
nes, becauſe they ſhall not be prejudiced by the Fault of others; and as {,,??* _ i 
(4) ſome ſay, it ſhall be removed as to all. 5 - A 1 
That in taxing the Coſts, thoſe only are to be conſidered that were 231. 1 

ub ſequent to the Cærtiorari. 255 | . 1 
4 K That 1 
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ce after fuch Certiorari ſhall be returnable, if not in London, Meftminſter, 
« or Middleſex ; and if there, then to cauſe it to be tried the next Jerm 
« aſter, wherein ſuch Certiorari ſhall be granted, or at the Sitting after 


„ the ſaid Term, if the Court of King's Bench ſhall not appoint any 


« other Time for the Trial thereof; and if any other Time ſhall be ap- 
«. pointed by the Court, then at ſuch other Time; and to give due 
« Notice to the Proſecutor, or his Clerk in Court; and alſo that the 


« Party or Parties proſecuting ſuch Certiorari, ſhall appear from Day to 


« Day in the ſaid Court of King's Bench, and not depart until he or 
« they. ſhall be diſcharged by the ſaid Court; and ſuch Recognizances, 
« Certicrar'*s, and Indictments, ſhall be filed in the King's Bench, and 
« the Name of the Proſecutor, (if he be the Party grieved or injured) 
ce or ſome publick Officer, endorſed on the Back of the Indictment ; and 
« if the Perſon proſecuting ſuch Certiorari, being the Defendant, ſhall 


« not before Allowance thereof procure ſuch Manucaptors to be found as. 


« aforeſaid, the Juſtices of the Peace ſhall and may proceed to Trial of 
« the Indictment notwithſtanding ſuch Certiorari. „ 5 
And it is further enacted by the ſaid Statute of 5 & 6 U. Al. c. 11. 
« 'That if the Defendant proſecuting ſuch Certiorari be convicted, the 
« King's Bench ſhall give reaſonable Coſts to the Proſecutor, if he be the 
« Party grieved or injured, or be a Civil Officer, who ſhall proſecute on 
« Account of any Fact that concerned him as Officer to proſecute or pre- 
« ſent; which Coſts ſhall be taxed according to the Courſe of the ſaid 


“Court; and the Proſecutor, for the 8 of ſuch Coſts, ſhall. 


« within ten Days after Demand made of the Defendant, and Refnſal of 
« Payment on Oath, have an Attachment granted againſt the Defen- 


« dant by the ſaid Court, for ſuch his Contempt, and the faid Recog- 


cc nizance ſhall not be diſcharged till the Coſts ſo taxed ſhall be paid. 
And the like in Effect is enacted by the ſaid Statute of 5 & 6 V & M. 
cap. 11, concerning the Removal of Indictments by Certicrari, Within the 
Counties Palatine of Cheſter, Lancaſter, and Durham. 9295 
In the Conſtruction of theſe Statutes, the following Points ſeem moſt 
nan EET. : 5 
That notwithſtanding the expreſs Words are, That Juſtices may pro- 
ceed to Trial, Cc. if a proper Recognizance be not given, notwithſtand- 


1 Keb. 22 5. 
1 Sid 70. 
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That the Proſecutor, by accepting the Coſts ſo taxed, is not reſtrain. 
ed from aggravating the Fine, becauſe he has a Right to them by the ex. 
preſs Words of the Statute; but in other Caſes, if a Proſecutor accept 
Coſts from a Defendant, he cannot afterwards aggravate the Fine, be. 
cauſe having no Right to the Coſts, if he take them at all, he muſt take 
them in Satisfaction of the Wrong ; after which it is unreaſonable for hin 
to harraſs the Defendant. | 

That notwithſtanding the Condition of the Recognizance be, That 
the Defendant ſhall procure a new Trial at the next Aſſizes, yet the Re. 
cognizance ſhall not be forfeited unleſs the Proſecutor give Rules, Oc. 


354 _ 
2 Hawk. P. 


C. 292. 
1 Salk. 55. 


* 


1 Salk, 370. 


1 Salk. 380. 
; Hawk. P. no Motion ſhall be made to quaſh the Indictment. 
293. : It is enacted by 3 & 4 V. & M. cap. 10. againſt Deer-ſtealers, © That 
And the like cc no Certiorari ſhall be allowed te remove any Proceedings on that Ac}, 


br ce unleſs the Party convict ſhall become bound with good Sureties in 5 


4 &5W.& © to pay full Coſts and Damages within one Month after the Conviction 
_ cap. 23. © ſhall be confirmed, or a Procedendo granted. 

an 5 Ann. - | : . f 

in relation to Convidtions in thoſe Acts of Offences concerning the Game. Vide Head of Game. 


1 — 1 2 = * - RY n 


—_ 


H) Where by Acts of Parliament the Court 
of 1 . Bench is reſtrained from grant- 
ing it. e 8 


Y the 1 & 2 Ph. & Ma. cap. 13. it is enacted, & That no Writs of 

« Habeas Corpus, or Certiorari, ſhall be granted to remove any Pri- 

1 ce ſoner out of any Gaol, or to remove any Recognizance, except the 
* If a Cer- „ ſame Writs be * ſigned with the proper Hands of the Chief Juſtice, 
tiorari be ta- cc or in his Abſence, of one of the Juſtices of the Court out of which 


88 « the ſame Writ ſhall be awarded or made, upon Pain, that he that 
and Tefted ©* writeth any ſuch Writs, not being ſigned, as is aforeſaid, to forfeit for 


of the pre- ( every ſuch Writ five Pounds. 

cedent Term, | | 3 3 

the Fiat for it muſt be ſigned by ſome Judge of the Court ſome Time before the Eſſoin - Day of the ſub- 
ſequent Term; otherwiſe it is irregular ; and the Court, upon Motion, will order a Procedends ; bur 

it is ſaid, that there is no need for any Judge to ſign the Writ of Certiorari it ſelf, but only in ſuch 
Caſes wherein it is required by Statute. 1 Salk. 150. LES | 


And by 5 6 N. & M. cap. 11. No Certiorari in Term-time, at the 
cc Proſecution of the Defendant, ſhall be granted out of the Kings 
« Bench, to remove any Indictment or Preſentment from any General or 
D uarter-Seſſions before Trial, but on Motion and Rule in open Court; 
e but in Vacation ſuch Writ may be granted by any Judge of the ſaid 
« Court, whoſe Name ſhall be indorſed thereon ; and alſo the Part), 
„Name at whoſe Inſtance it is granted. | 

It is enacted by 22 Car. 2. cap. 12. That all Defects of Repairs of 
Cauſeways, Pavements, Highways or Bridges, ſhall be Preſented in 
ce the County only where ſuch Cauſeways, Sc. lie, and not elſewhere; 
« and that no Indictment or Preſentment ſhall be removed by Cert!0r%'? 
cc or otherwiſe out of the ſaid County, till ſuch Indictment or Preſent- 
« ment ſhall be traverſed, and Judgment thereupon given: And it!“ 
farther enacted by 3 C 4 V. & M. cap. 11. * That all Matters concein 
“ ing Highways, Ec. ſhall be determined in the County where they lie, 
| Vide Head of“ and not elſewhere; and no Preſentment, Indictment, or Order ma 0 


„ by Virtue of that AQ, ſhall be removed by Certiorari: But Ned 
| g | ENnace 


& 


Highways. 


That after the Recognizance is forfeited for not procuring a Trial, Ga. 
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ena ed by $&6 I. & NM. cap. 11. * That if the Right or Title to re- 
e pair ſuch Cauſeys, &r. may come in Queſtion, upon Suggeſtion and 
ce Affidavit of the Truth thereok a Certiorari may be (a) granted to re- () Alſo it 


de move ſuch Indictment or Preſentment into the King's Bench. bath been 


| adjudged, 
That if the Seſſions manifeſtly exceed their Authority in making Orders concerning Highways, tuch 
Orders may be removed by Certiorari into the King's Bench, and quaſhed. 2 Hack. P. C. 289. 


By the 8 N. & M. cap. 6. made for the Recovery of ſmall Tithes 


before Juſtices of the Peace, it is enacted, “ That no Proceedings, or 


judgment by Virtue thereof, ſhall be removed or ſuperſeded by any 


« Writ of Certiorari out of any Court whatſoever, unleſs the (b) Title () if the 
« of the Tithes, Ec. ſhall come in Queſtion. Party infiſts 
| on any Mat- 


be diſcharged of a certain kind of Tithe, Sc. the Order may be removed, within the Intent of the 
Statute. 2 Hack. F. Co 289. | | 
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F) To Whom it ought to be directed. 


4 R er a Certiorari ought to be directed to the Judge of the In- : Hawk P. 


ferior Court; but in ſome Caſes it may be directed to the Officer C. 289. 
known to have the Cuſtody of the Record; and in ſome other Caſes to 
others, as ſhall be moſt agreeable to the Courſe of approved Precedents, 
which ſeems to be the beſt Guide in this Matter. Rs 


who hath taken a Recognizance ; or (d) a Judge of Niſi Prius, who has e H. 4. a» 
taken a Verdict; or a (e) Coroner, who hath taken an Inqueſt, die ,;\ Fac. 669. 


; : . : 5 k d) Dyer 163. 

with the Record in his Cuſtody, the Certiorari may go to his Execu— Rep. * 

tor, Oc. 8 FC 439. 
Eo 2 Inſt. 424. 


Alſo it hath been adjudged, that it may be directed to a Juſtice of A- 11 H. 7. 5. 
Ins to certify a Record of Aſſiſe taken before his Companion in his Ab- "wg Nen 
ence. 8 3 
Certiorari's for the Removal of Indictments, E9c. from Seſſions of the 
Peace, are commonly directed either to the Juſtices of the Peace of the 
Diſtrict generally, or to ſome of them in particular by Name, and not Regi/er Ori- 
to the Cuſtos Rotulorum; yet it hath been holden, That after a Recogni- FEN z. 81. 
zance is brought in to him he ſhall (J) certify it. Hb. 135. 
| (f) Vide 


does it as Ju- 


2 Heepk. >: 
C. 290. 


2 Hawk. P. C. 290. Leaves it a Donbr whether it can be certified by him, unlefs he 
ſtice of Peace. | | : 


— 


ter of Law before the Juſtice of Peace, which is any way doubtful ; as on a Cuſtom in a Pariſh, ta 


If the Perſon who ought to certify a Record, as a Juſtice of (+) Peace, (c) 2 Keb. 7 50. 


2 Rol. Abr. 29. (e) Bro. Certiorari 9. Indictment 23. 
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(6) How far it is a Superſedeas to the Court 


Cro. Car. 261. F T is clearly ſettled, that after a Certiorari is allowed by the Court he. 
1 Salk. 148. 1 low, all ſubſequent Proceedings on the Record are Erroneous. Alf, 
ney le before 21 Fac. 1. (which requires that all Certioraris for Indictments, 
Is "5 Forcible Entries, at Seſſions, ſhall be delivered in Court) the Delivery of 
ſuch Certiorari to any one Juſtice of the Peace of the ſame Place, made 
all ſubſequent Freceedings erroneous ; and if any Proceſs had been he. 

fore awarded on the Indictment, the Juſtice to whom the Certiorari was 

delivered, ought immediately to have awarded a Syperſedeas to the Sheriff, 

in order to have ſtopped the Execution of it; and it ſeems that the De- 

livery of ſuch a Syperſedeas to the Sheriff before he bas begun to put à 

Proceſs in Execution, makes his ſubſequent Execution of it wholly void; 

becauſe it is but a miniſterial Act; but if it be not delivered till af. 

ter the Execution is begun, he may afterwards go through with it, by 


(a) But Virtue of a (a) Writ of Venditioni exponas. 
2 Hawk. P. C. 7 | | | 
293, queſtions whether without ſuch Writ he can proceed. 


Vide 2 Hawk. It is ſaid that the bare Delivery of a Certiorar; makes all ſubſequent 
pf g a =D Proceedings on the Record, whether before or after the Return of the (en 
the Au- Tiorari, erroneous, by Force of the Words coram nobis terminari volumns & 
thorities non alibi; in which Reſpect a Certiorari is of greater Force than a Writof 
there cited. Error; for that becomes of no Effect if the Record be not ſatisfied ina 
; reaſonable Time; alſo it hath been held that the very Iſſuing of a (e. 
tiorari is of itſelf a Superſedeas, though it be never delivered, in the ſame 
Manner as an Appearance in the Court above; and a Superſedeas pur- 
chaſed there, though not delivered to the Sheriff till after the Hinte 
_ exatFus, will avoid an Outlawry pronounced after; but it ſeems the 
better Opinion, that if a Certiorari be not delivered before Iſſue is joined, 
or at leaſt before the Return of it is expired, it is of no Eft; 
however it is of no Force at this Day, as to Indictments at Seſſions, as 
| appears ſupra, Letter (D). Se © | 
Cro. Fac. 282, A Certiorari for the Removal of a Recogniſance for the Good Beha- 
Yelv. 20). viour, or for an Appearance at the Seſſions, will not ſuperſede its Obli- 
Skin. 244 gation, becauſe it would be highly inconvenient that the Party, againſt 
2 Hawh. P. C.“ | Ns f 
ng whom there may be very juſt Matter of Complaint, ſhould be let loole 
2 Rol. Abr. upon the bare bringing a Writ. „„ 
492. cont. and a | | _ 
Dalt. cap. 75. cont. 


1 : 0M 


(H) In what Panner it is to be returned 


(a) Cro. Eliz. 5 E Return of a Certiorari ought to be under the Seal of the () 
. inferior Court, or of the Juſtice or Juſtices to whom it is directed, 
(% 1 Lev. and if ſuch Court have no proper Seal, it may be under any (C) other 


311. Seal. Alſo it muſt be made by the Perſon, to whom the Certiorari is di- 
(c) 2 Salk, rected, to the Juſtices of Peace of ſuch a Place, and the (c) Clerk 0 
479. the Peace only return it, or to the Conſtable, or to the Recorder of B. 


(% 1 Rel. and the (d) Deputy Conſtable or Deputy Recorder return, (with 
7 357 ſhewing in the Return, that the Principal had Power to make a Deputy) 
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or to the Steward of St. Paul's, and the Steward of the Church of (4) () 2 Keb. 
St. Peter and St. Paul return it, nothing is removed. 38 5. cited. 

But if it be directed to the Juſtice of Cheſter, it may be (5) return- 1 Sid. 64. 
ed by A B. Chief Juſtice; for the ſame Officer is known to be meant Lec. 50. 


* o . . . o d. | b. L 
in the Writ and Return, and his Deſcription in both is in Subſtance the 1 10 


ſame. | (5) But if 2 

5 | | | 8 | Certierari di- 
reſted to ſeveral Juſtices, be returned by one of them only, Quære what ſhall be done. Vide 2 Haw! 
P. C. 294, 295. 


—— 


— — 


A Recogniſance taken by a Juſtice of Peace, ought to be certified by Crs. 7c. 669. 
> ſuch Juſtice only till it be made Record of the Sefſions, after which it 
ſhall be certified in the ſame Manner as the other Records of the Seſ- 
ſions. 5 | | 4 

The Return to a Certiorari, directed to Juſtices of the Peace, for the 2 Haut. 
Removal of an Indictment, ought to have the Clauſe nec non ad diver- P. C. 295 
” ſas felonias, Ic. in the Deſcription of the Juſtices who make the Re- 
turn, where ſuch Clauſe is neceſſary in the Caption of an Indictment. 
A Certiorari iſſued to remove an Indictment upon the Statute 5 Elix. _ 225. 
for exerciſing a Trade in a Borough, to which the Mayor made this Re- 3 2 
turn, viz. Humillime Certifico quod ad Seſſonem pacis, c. per zuratores See * 
 preſentatum exiſtit quod billa ſequens eſt vera, viz. quod predic? S8. J. did Form of 
” exerciſe, omitting the Clauſe juratores pro Domino Rege preſentant quod, Ec. Returns to 
and though the Court held that without theſe Words no Indictment (997% 1 
Vas returned, yet they would not quaſh it, but ordered the Mayor to cap. 2, 107. 
- amend his Return; alſo the Court held that Humillime Certifico was not Dalt. cap. 75. 
= a good Return. CERN „ ad cag 
The Perſon to whom a Certiorari is directed, may make what Re- 6 Iod. go. 
turn to it he pleaſes, and the Court will not ſtop the filing of it, on Affi- | 
davit of its (c) Falſity, except only where the publick Good requires it; ( , Hab. 
zs in the Caſe of the (4) Commiſſioners of Sewers, or for ſome other P. c. 295. 
ſpecial Reaſon. 5 | x” (4) But an 
E | 3 Action on | 
the Caſe lies for a falſe Return, at the Suit of the injured Party, or there may be an Infor mation 
at the Suit of the King, 6 Mod. 90. 2 Hawk. P. C. 295. | | 


N 
N 
9% os nn; 


| Whatſoever is put into the Return to a Certiorari, by Way of Ex- 2 Salk. 492. 
planation or otherwiſe, beſides what is ordered to be returned, is put in mags 
without Warrant, and not to be regarded. 1 n 
* Generally the Record itſelf, or the Tenor of it, or the Tenor of the 2 Hau. 
| Tenor, is to be certified in the Return to a Certiorari, according as the P. Fog Wes 
© Writ requires; for if, on a Certiorari to return an Order of Juſtices of ,,..., 3 
the Peace, the Tenor of it be only certified, the Return is naught ; bur rities there 
the Return of a Tenor of an Indictment from London is good, by the cited. 
| City Charter; alſo it is ſaid to be ſufficient to certify the Tenor only 
in all Caſes where the Purport of the Certiorari is not to proceed on the 
| Record removed, but only to try the Iſſue of Nul tie! Record. Hows 
| ever it ſeems clear, that if the Court, which awards a Certiorari, have 

no juriſdiction to proceed on the Record ordered to be removed, as 
© where the Court of Common Pleas award a Certiorari for an Indictment, 
XY Fg Tenor only ſhall be removed, leſt there ſhould be a Failure of Ju- 
BE tice. | fs | 
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(1) Where the Recozd ſhall be ſaid to be re- 


moved. 

For which HERE the Writ of Certiorari is improperly directed or returned, 
vide ſupra FR A. nothing can be removed by it. | 

No (G) and A Certiorari may remove a Record coming within its Deſcription, 
\ Salk. 148, before the Time of its Return, though there were no ſuch Record at the 


It will re- Time of its Teſte, or at the Time of its Delivery to the Court below. 
move an In- | | 
dictment, though there were a Diſcontinuance below, in the ſame Manner as a Recordare will remope 
a Plaint that was diſcoptinued below. 2 Hawk. P. C. 296. 


Vide 2 Hawk. But it removes no Record which materially varies from the Record 
P. C. 296, 


297. 


the ſe- 


deſcribed in it; as where the Writ deſcribes a Record taken before 
A. B. Juſticiario noſtro, and eight others, and the Record certified waz 


veral Autho- taken 


of which 
were on the Ing 


fore A. B. and ſeven others only, or before him and others, 


_ _ beſides the eight, or before C. D. and the other eight, or before Juſtice 
cited, moſt 


of a former Reign, or where the Writ deſcribes an Indictment for ſteal. 


two Horſes, or an Order concerning foreign Salt, or the Manor of 


Returns ro Anſley, and the Record certified mention one Horſe only, or Salt in 
Writs of Er. general, or relate only to the Manor of Auſley, without ſhewing in the 


vor, for which 
vide Head of 


E From, 


1 Salk. 146. 


296. 


() But per men 
2 Hawk. P. C 


Return, that Auſley and Aneſley are the ſame, c. or where the Writ 
mentions Orders or Indictments againſt A. B. and C. and thoſe certified 


are againſt A. only, or againſt 4. and B. only. 5 

But a Writ for the Removal of all Indictments againſt A. may re. 
2 Hawk. P. C. move an Indictment againſt A. and twenty others, ſo far at leaſt as it 
(%) concerns him; becauſe in Judgment of Law it is a ſeveral Indi. 


rhe other twenty. 


t againſt each Defendant. 


* 


296. it is 1 whether in ſuch a Caſe the Indi&tment ſhall be removed, ſo far as it concerns 


Vide 2 Haauk. 
F. OC. 297. 
and the Au- 
thorities 


A Variance between the Certiorari and the Record certified in the 
Spelling only, where the Words are of the ſame ſound, as Bird and 
Burd, ſeems not to be material, becauſe ir appears not by any Record 
there cited. of the Court, but that the Name in the Certiorari may be the true one, 
and that in the Record, being in the Same ſound, ſhall be intended to 
mean the ſame Perſon; neither does it ſeem to be a material Variance 
that the Certiorari omits an Addition which the Record gives the Part); 
but if the Certiorari give the Party an Addition which the Record does 
not, the Variance is fatal; and ſo à fortiori is a Variance in giving the 


Party Names of a different Sound, or Additions of a different Kind in 


the Certiorari and Record certified; as where the one calls him Milian 


_ Giggure, and the other Milliam Giggeer; or the one calls him Henry Coade Þ © 
man, quocunque nomine cenſeatur, and the other Henry Murton Coachmdt; Þ 
or the one calls him John of S. and the other John S. or the one ci] 


him Knight and Baronet, and the other Baronet only; or the one cal 


him Garret and the other Gerrard; or the one 7. S. nuper de B. the other ö : 
Vide Head of J. S. nuper de C. or the one FJ. S. de B. Sadler, the other J. &. de bp 
Miſnonier. 1 = ; ra 
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Y Of the Pꝛoteedings of the ſupertoz oꝛ in⸗ 
ferio2 Court, after the iſſuing out of the 
Certiorari. | 


AFTER the Certiorari delivered, if the inferior Court proceeds, g,y,.. 186. | 
where by Law it ought not, it is a Contempt, for which the 1 Ver. 66. | 0 
Court will grant an Attachment. | > 1 Salk. 144. 
But if an Indictment be removed after Iſſue joined and remanded, the - Hau Þ c. 


inferior Court (a) ſhall proceed as if no Certiorari had been granted. 294. 
F | | : | VV 

the Common Law, if a Certiorari be once filed, the Proceedings below can never be revived by 7 f 

Procedendo. 2 Hawk. P. C. 294 | Cog FOE | 18 
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Alſo if a Certiorari iſſues, and the Record is not thereby removed, the (5) 12 H. 1. 
Court (Y) above cannot proceed upon it, but will (c) quaſh the Writ, 25: 
and award (4) a new one, or ſuffer the Court below to proceed, and 1 Sid: 193. 
take ſuch (e) Order in Relation to the Defendant's Appearance, either 60 wg of | _ 
in the one Court or the other, to anſwer the further Proſecution of the 191. 


Cauſe againſt him, as ſhall in Diſcretion appear to be moſt proper. I 7 
Fo | | 4 | | (d) 2 Hawk, 
F. C. 297. (e) 12 H. 7. 25. 3 Af. Pl. 3. 2 R. 2. 9. 2 Kev. 14. Carth. 223. 


E eee ad 
n 5 e : 23 N N 


If the Defendant, againſt whom a Record is removed into the King's 6 Mod. 246. 
Bench, do not appear, the like Proceſs ſhall go from thence as if the! Se. 61. 
Cauſe had been commenced there; but ſince the Record is put without 

Day, by the Removal, there is no Way to Nonſuit the Plaintiff before 
be has appeared there, but by taking out a Sire facias to warn him to 
{ proſecute, whereon if the Sheriff (F) return a Scire feci, he may be (7) But if 
Nonſuit. | 2 „„ | two Nibils 
| = N e are returned, 
Quere what is to be done. 2 Hawk, P. C. 297. 
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2 Inſt. 208. 
Co. 681. 


2 Inſt. 208. 


Champerty. 


J Hamperty is the unlawful Maintenance of a Suit, in Conſidera. 
tion of ſome Bargain to have Part of the Thing in Diſpute, or 

ſome Profit out of it. 0 1 
| As there is little ſaid in our modern Books on this Head, ! 
ſhall! only ſet down the Acts of Parliament relating to it, and thoſe Re. 

ſolutions which are to be met with in the old Ones. | 

By Weſtm. 1. or 3 E. 1. cap. 25. it is enacted, That no Officers of the 
“ King, by themſelves or by other, ſhall maintain Pleas, Suits, or Mar. 
(a) Courts * ters hanging in the ng 4 (a) Courts, for Lands, Tenements, or (4) 
of Record © other Things, for to have Part or (c) Profit thereof by (4) Cove. 


1 Hawk. P. C. 
256. 


only are in- cc nant made between them; and he that doth ſhall be puniſhed at the 


N „ King's Pleaſure. „„ Ls ap Ea 8 

1 Hawk. P. C. 257. (b) Maintenance in an Action Perſonal, to have Part of the Debt or Damages, 
- * {/, » | . 
1s within the Statute 47 Af. Pl. 5. 1 Hawk. P. C. 257. (c) A Grant of Rent out of the Lands in 
Queſtion, is within the Statute; but not a Grant of a Rent out of other Lands. EN. B. 172. 1 Hawk, 
P. C. 257. (d) Any Contract, whether by Writing or Parol, is within the Statute. 2 Inp. 209, 56;. 
F. N. B, 172. HY | g | 1 53 ; ; | 


_ 1Hawk.P.C.., The Maintenance of the Tenant or Defendant, is as much within the 


"27% Meaning of the Statute, as the Maintenance of a Demandant or Plain- 

i „„ TY | eee, 
A A Grant of Part of a Thing in Suit, made in Conſideration of a pre- 
2 Rel. Abr. cedent Debt, is not within the Meaning of the Statute, but ſuch only as 


11 * 3. is made in Conſideration of Maintenance. 
Bro. Tit. Champerty 6. | | 
In a Proſecution on this Statute, it doth not ſeem material, whether 


1 Hawk. P.C. the Plea, wherein the Maintenance is alledged, be determined or not, or 


ne gu. Whether the Party did ſuffer any Prejudice by it. 


thorities there cited. 


ce By the Statute Weſtm. 2. cap. 49. it is enafed, That the Chancellor, 

c Treaſurer, Juſtices, nor any of the King's Counſel, nor Clerk of the 
(e) This Sta- Chancery, nor of the Exchequer, nor any Juſtice, or (e) other Off. 
tute extend- © cer, nor any of the King's Houſe, Clerk nor Lay, ſhall not receive 


eth only to cc | | 8 0 
che Offers any Church, nor Advowſon of a Church, Land, nor Ten 


therein na- Fee, by Gift or by Purchaſe, or to Farm, nor by Champerty nor 


med. 2 Inſt. otherwiſe, ſo long as the Thing is in Plea before the King, or before 
484. It ( any of his Officers, nor ſhall take no Reward thereof; and that he 


N been... e that doch contrary to this Act, either himſelf or by another, ot 


- Riel. make any Bargain, ſhall be puniſhed at the King's Pleaſure, as well he 
reſtrains all © that purchaſeth as he that doth ſell. 
ſuch Officers | : | | pig 
from purchaſing any Land, hanging a Plea, that they cannot be excuſed by any Sondern, b 
Kindred or Affinity, and that they are within the Meaning of the Statute, by barely mann ue 
Purchaſe, whether they maintain the Party in his Suit or not; whereas ſuch a Purchaſe for oe 
Conſideration, made by any other Perſon, or any Ter tenant, is no Offence, unleſs it appear that 
did it to maintain the Party. 1 Hawk. P. C. 257. and the Authorities there cited. | 


. 


La) 


And it is further enaded by 28 E. 1. cap. 11. in the following Words, 
„ Becauſe the King hath heretofore ordained by Statute, that none 0 


„his Miniſters ſhall rake no Plea for Maintenance, by which Sten 


4 


Champertv. 
c other Officers were not bounden before this Time, the King will that 
* « no Officer, nor any other, (for to have Part of the Thing in Plea) 
eee ſhall not take upon him the Buſineſs that is in Suit, nor none upon 
& any ſuch Covenant, ſhall give up his Right to another; and if any 
F do, and be attainted thereof, the Taker ſhall forfeit unto the King 
c ſo much of his Lands and Goods as doth amount to the Value of the 
c part that he hath purchaſed for ſuch Maintenance; and to obtain 
0 this, whoſoever will ſhall be received to ſue for the King, before the 
 « Tuſtices before whom the Plea hangeth, and the Judgment ſhall be 
given by them; but it may not be underſtood hereby that any Per- 
= fon ſnall be prohibited to have Counſel of Pleaders, or of learned Men 
ein Law, for his Fee, or of his Parents or next Friends. 
Champerty in any Action at Law, ſeems to be agreed to be within ! Hewk. P. C. 
this Statute, and a Purchaſe of Land, pending a Suit in Equity con-“ 
ceerning it, hath alſo been holden to-be within it; alſo a Leaſe for Life 
bor Years, or a voluntary Gift of Land, hanging a Plea, is as much with- 
; ging 2 
in the Statute as a Purchaſe for Money. | | 
Blut neither a Conveyance executed, hanging a Plea, in purſuance of 1 Haul. P. c 
a precedent Bargain, nor any Surrender by a Leſſee to his Leſſor, nor 258. 
any Conveyance or Promiſe thereof made by a Father to his Son, or 
by any Anceſtor to his Heir apparent, nor a Gift of Land in Suit, af- 
ter the End of it, to a Councellor for his Fee or Wages, without any 
* Kind of precedent Bargain relating to ſuch Gift, are within the Meaning 
of the Statute. 
11 . J 


| Charitable Uſes and Mozt- 


main, 


(A) Of the ſeveral Statutes pꝛohibiting to purchaſe in 
WMoꝛtmain. Fo 0 55 | 


(B) Of Things exempt from, oz out of the Statutes ok 
_ Woztmain. „„ : 5 


(C) * is a good charitable Uſe within the Statute 
43 LUZ, 8 


) What is a ſuperſtitious Uſe to which the King ts 


(E) Dow charitable Diſpoſitions have been conftrued. 
(F) Of the Commiſſioners of charitable Uſes, purſuant 


to the Statute 43 Eliz. 
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(A) Of the ſeveral Statutes p2ohibiting tq | «+ 
purchaſe in Moztmain, © 


People, by inſtilling in them the Notions of Purgatory, ang 
had ſo wrought on them by their Art and Management, tha WU = 
they prevailed on them to be very Liberal of their Poſſeſſons, 
and eſpecially at their Deaths, to diſpoſe of them to thoſe only who could . 
promiſe them Happineſs in another World; this proving very Prejudi. (E 
cial to the Lords, who thereby loſt the Advantages of Wardſhips, Mar. 
riage, Relief, Eſcheat, Ec. (Lands in the Hands of a Religious Houſe 
or Perſon being conſidered as in a dead Hand, yielding no Fruits to the | 
Lord) occaſioned the Clauſe in the Statute of Magna Charta, by which 
9 H. 3. cap. jt is enacted. That it ſhall not be lawful for any to give his Lands to an) 


I. E Clergy in former Days had ſo great an Aſcendant over the 


8 Religious Houſe, and to take the ſame Lands again to hold of the ſane ar 
Hae MEE EE 9 „ | | ac 

N he Religious Men found Means to avoid this Statute, by purchaſing abu 

Lands held of themſelves, and by taking long Leaſes; alſo all Fecle. Ml. 

ſiaſtical Perſons regular, as Abbots, Cc. thought themſelves out of this Ee 

Statute; to meet therefore with theſe Evaſions, the / Ed. 1. called the of w 

Statute of Mortmain, was made. out! 


Co. Lie. 3. By which it is provided, That 70 Corporation, Civil or Religions, ſuall E : Cutic 
bdurchaſe Lands in Mortmaiu; and that if they do, the immediate Lord may 


enter within a Tear aſter ſuch Purchaſe made, and the ſuperior Lords, up to 4 5 
the King, in Half a Tear afterwards ; and if all ſuch Lords, immediate and 4 - 
mediate, being of full Age, within the four Seas, and out of Priſon, are 4 5 
Negligent, the King may enter and enfeoff a Tenant by Services to the King, 1 : 


1 ſaving the Wardſhip and Eſcheat to the Lord of the Fee, & c. 

2 Inſt. 75. The Clergy, when they found themſelves prohibited by Magna Charta 
Comp. Incunth. from purchaſing Lands, and perceived that their Evaſion of that Law 
374+ was provided againſt by YE. 1. which prohibited them not only from 

Purchaſing, but alſo la arte vel ingenio terris ſibi ipſis appropriare [ub 
pena forisfafure earundem, began to apply the Judgments of the Courts, 
againſt the Intention of the Law, to their own Advantage ; for they 
brought their Præcipe againſt the Tenant, who had agreed either to give 
or ſell them the Lands in Demand, and proſecuted the Suit, as if it 
had been really an adverſary one, till the 'Tenant, according to the pre- 


cedent Agreement, made Default, which was always look'd upon as ſu ( of 
ficient Ground for a Judgment in Favour of the Demandant; and the Þ „ the 
Judges preſuming all Recoveries juſt and lawful, which were proſecuted Þ ee th. 
in the uſual Courſe of Law, would not bring thoſe covinous Ones Within Þ s 5, 
the Statute, tho' they were apparently iz fraudem legis, and attended with Þ® „ FL 


| all thoſe Inconveniencies which thoſe Statutes were made to prevent; 
(a) 13 E. 1, but the Clergy were quickly ſtopped in this Courſe, for (a) 32 Ven. Þ c M: 


cap. 32. made theſe Recoveries by Default ro be Mortmain ; and the Expol- Þ  « Un 
tion of this Statute by the Judges has been carried as far beyond the] « am 
Letter, as their Expoſition on 7 E. 1. ſeems to have fallen Short of the Þ „ ges 
Meaning and Intention of that Law; for though the Letter of this „ an 
Act extends only to Recoveries by Default, yet they, and with good Þ e pur 
Reaſon too, have extended it to all other Recoveries, whether by De-] e r 
2 Int. 429, murrer or Verdict, or otherwiſe; for if theſe ſhould not be within the WY «} 
430. * Meaning of the Act, an Ifſue might be taken ſo much in Favour of the e the 
Clergy, and the Evidence offered might be ſo weak, that the whole In-] « me 
tention of the Statute would be eluded. | ( 7; 

N ee 
2 Alter 7 


———— ä 
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Afterwards they found out the Method of conveying to Uſes, which 
was firſt introduced to evade the Statutes of Mortmain; and this ſerved 
them effectually; for they generally ſitting in Chancery, where Uſes 
were ſolely cognizable, obliged the Feoffee to execute the Uſe according 15 Rich. 2. 
to the Truſt and Confidence repoſed in him; but this Miſchief was pro- ©? 5- 
vided againſt by the Statutes of 15 Rich. 2. cap. 5. and 23 JI. 8. cap. 10. on 


cap. 1% 


(B) What Things are exempt from, 02 out of 
the Statutes of Woztmain, 


HERE the () King (b) licences any Corporation, Civil or Re- c LI 99 
V ligious, they may Purchaſe notwithſtanding the above mentioned (a) Formerly 
Statutes of Mortmain. This Power the Kings ſeem always to have this Licence 
had; but the diſperſing Power having been carried too high, and greatly 3 
abuſed in a late Reign, it was thought proper to reſtrain it by 17 & have been 


M. but now | made by the 


| | | Dn | King and all 

. the Lords, mediate and immediate; but now by 7 8 JV. 3. it may be granted by the King alone, 
g of whomſoe ver the Lands are holden. (b) And it hath been holden, that ſuch Licence is good with- 
out any Clauſe of Non ob ſtante. Co. Lit. 99. Plow. 502. Dyer 269.——Alfo if the King dies before Exe- 
ceution thereof, it may be executed afterwards. Co. Lit. 52. b. | | ob 
By the 1&8 V. & M. cap. 37. it is enacted, "That it ſhall and may) & 8 V. 3. 
N cc be lawful to and for the King, his Heirs and Succeſſors, when and as | 
& often, and in ſuch Caſes as his Majeſty, his Heirs or Succeſſors ſhall 


think fit, to grant to any Perſon or Perſons, Bodies Politick or Cor- 
„ porate, their Heirs and Succeſſors, Licence to alien in Mortmain, and 
F alſo to purchaſe, acquire, take and hold in Mortmain, in Perpetuity, 
or otherwiſe, any Lands, Tenements, Rents or Hereditaments what- 
„. ſoever, of whomſoever the ſame ſhall be holden; and it is hereby 
« declared that Lands, Tenements, Rents or Hereditaments ſo aliened 
© © or acquired, and licenced, ſhall not be ſubject to any Forfeiture, for 
« or by Reaſon of ſuch Alienation or Acquiſition. _ | To 
By the 1) Car. 2. cap. 3. for the Augmentation of poor Benefices with 

Cre, it is enafed, © That every Owner or Proprietor of any Impro- 
| © priation, Tithes, or Portion of Tithes, ſhall be enabled and impower- 
| © ed to give or beſtow, unite or annex the ſame, or any Part there— 
| © of, unto the Parſonage or Vicarage of the Pariſh or Chapel where 
c the ſame do lie or ariſe, or ſettle the ſame in 'Truſt, for the Benefit of 

© the ſaid Parſonage or Vicarage or of the Curate or Curates there 

' & ſucceſſively, where the Parſonage is impropriate, and no Vicar en- 

- © dowed, according to his or their reſpective Eſtates, without any Li- 
| © cence of Mortmain. And it is further enacted, That if the ſettled _ 
e Maintenance of ſuch Parſonage, Vicarage, Churches or Chapels fo 
united, or of any other Parſonage or Vicarage, with Cure, ſhall not 

amount to the full Sum of 100/. per Ann. clear and above all Char- 
| © ges and Reprizes ; that then it ſhall be lawful for the Parſon, Vicar 
and Incumbent of the ſame, and his Succeflors, to take, receive and 
- © purchaſe to him and his Succeſſors, Lands, Tenements, Rents, Tithes 
or other Hereditaments, without any Licence of Mortmain. 

* By the 2& 3 Ann. A Corporation is erected for the Diſpoſing of 
the Firſt-fruits to the Clergy, with Power to take Lands and Tene- 
5 ments for the Uſe of the Clergy, having no ſettled competent Pro- 
- Viſion, by Bargain and Sale inrolled, according to the Statute H. 8. as 

by Laſt Will and Teſtament in Writing, duly executed according to 

„ Law, 
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"Charitable Uſes and Pozt main. 


_ « Law, without any Licence or Writ Ad quod damnum, notwithſtanding 
ce the Statute of Mortmain. 5 | 

Alſo by the Cuſtom of London, any Citizen being a Freeman of Lon. 
Dot. & Stud %, and being reſident there, and taxable to Scot and Lot, may by Will, 
caps 1 8. in Writing, deviſe his Lands lying in the ſaid City in Mortmain, not. 
Brig, 103. | 108 FT Ry 3 8 
Bro. Cu- withſtanding the above Statutes. 

om 7. 


38 A0. Pl. 18. 45 Ed. 3. 26. 1 Rol. Abr. 556. 


Alſo ſince the (a) Statute of Charitable Uſes, it has been held, that 
es- Cafe. A Deviſe to the Principal, Fellows and Scholars of Jeſus College in Or. 
I 2 284. ford, and their Succeſſors, for Maintenance of a Scholar, is good, tho 
S. P. ſuch Deviſe had been Mortmain by the Statute 23 H. 8. 


(a) 43 Eliz. 
which vide infra. - 


EZ 


— —— 


Hob. 136. 


: -r 


— 


(C) What is a geod Charitable Uſe within the 
„ ; 43 EBZ. -- a. 
Vide 35 Eliz. © T HE Statute 43 Eliz. cap. 4. enatts, That the Commiſſioners in. 
„ powered by the Lord Chancellor ſhall inquire, &c. as to the Lani, 
39 Elz. c 5-6 &c, given by well-diſpoſed Pevple, for Relief of aged, impotent and 
3 « poor People; for Maintenance of ſick and maimed Soldiers and Ma- 
That 4 Dir. “ riners, Schools of Learning, Free-Schools, and Scholars of Univer- 
poſition 10 © ſities; for Repair of Bridges, Ports, Havens, Cauſeways, Churches 
any of thoſe ce Sea. Banks and Highways; for Education and Preferment of Orpham; 
Ges —_— « for or towards the Relief, Stock or Maintenance of Houſes of Co- 
ar with- © rection ; for Marriages of poor Maids ; for Supportation, Aid and 
out any Li- „ Help of young Tradeſmen, Handicraftſmen and Perſons decayed, 
cence, not- « and others; for Relief or Redemption of Priſoners or Captives, and 
28 ce for Aid or Eaſe of any poor Inhabitants; concerning Payment of Fi. 
of Mortmain. * teens, ſetting out of Soldiers, and other Taxes, 
| In the Conſtruction of this Statute, it has been held 


That Lands, Sc. given for the Building of an Hoſpital, for the Re. 


AN 
Ln) 


Duke's Char. 


109, lief of poor People, is a Charitable Uſe within the Equity of the St. 
e ei; on . = | 
Duke's Chur. So for the Building of a Seffions-Houſe for a City or County; the 
109. making of a new or repairing of an old Pulpit in a Church, or the Buj- 


ing of a Pulpit Cuſhion or Pulpit-Cloth, or the ſetting up of new Bell 
where none are, or the amending them where they are out of Order. 
| It ſeems ſettled, that Money given for the Maintenance of a Preach- 
Ac 2 ing Miniſter, though not a Charitable Uſe (4) mentioned in the Statutt, 
Duke's Char. yet comes within the Equity of it; for /ſumma-eſt ratio que pro Religion 
109. S. C. facit. | 5 5 
| 05 A Gift | 
O 


or Meaning of this Statute; for it was on Purpoſe omitted in the Penning of the Act, left the Gif 
intended to be employed on Purpoſes grounded on Charity, might in Change of Time, contrary de 

the Mind of the Giver, be confiſcate into the King's Treaſury ; for Religion being variable e 
cording to the Pleaſure of ſucceeding Princes, that which at one Time is held for Orthodox, may, Þ Relig 
another be accounted Superſtitious, and then ſuch Lands are forfeited, as appears by the Sratute of us erk 
> Order 


2 Ed. 6. cap. 14. Sir Francis Moor's Reading on the Statute 43 Eliz. cap. 4. 


a Free- School, and ſo not a Charity within the Statute of 43 E 
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2 Very. 38. But if a School-Houſe is erected by the voluntary Contributions of | , had : 
the Inhabitants of A. on the Waſte of the Lord of the Manor, and tie] dad, | 
Lord enfeoffs Truſtees in Truſt, that the Inhabitants of A. may fot | 


ever have a School, as of the Gift of the Lord of the Manor, this is J I 1 
2. 0 | 5 5 0 


7 ting r. 


> hibite 

. | S . ; 2 20 . | . | . | * 8 - might 
Lands, Oc. to a Chaplain er Miniſter to celebrate Divine Service, is neither within the Lett! Þ 3 
of the 


is dor 


A 


ting | 
gave 
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” which the Inhabitants have a Right to ſue in the Attorney General's 

* Name. ; ; 

% if the Lord of a Manor ſhould ere& a Mill, and convey it to, %. 5875 
Truſtees, to the Intent that the Inhabitants might have the Convenience 

of Grinding there, this would not be a Charity within the Statute. 


— 


© (0) What is a ſuperſtitious Uſe to which the 
© King ts intitled. 


A Superſtitious Uſe is deſcribed to be where Lands, Tenements, Rents, 4 Co. 104. 
Es A Goods or Chattels are given, ſecured or appointed, for and to- 5. 195: 
words the Maintenance of Prieſt or Chaplain to ſay Maſs ; for the Main- the: Far $1, 
tenance of a Prieſt, or other Man, to pray for the Soul of any dead 
Man, in ſuch a Church, or elſewhere; to have or maintain perpetual (a). Vide. 

- Obits, Lamps, Torches, &c. to be uſed at certain Times, to help to 1 E. 6. cap. 
ſave the Souls of Men out of Purgatory ; theſe, and ſuch like Uſes are 14. 
declared Superſtitious, to which the King, by Force of ſeveral (a) Sta- 5 Ki b. 2. 
© tutes, and as Head of the Church and State, and intruſted by the Com- 11 5 


28 . . * . 8 6 25 H. 8. ca 0 
mon Lau, to ſee that nothing is done in Maintenance or Propagation of 10. f 


Er 


r 2 era Ss 4k bb 


to ſuch as are truly charitable. _ ; | ie 
And all Limitations of Lands, Cc. in Fee-tail, for Life or Years, to D#ke's Char. 
any of the above-mentioned Uſes, are ſaid to be Superſtitious, and to! 7 
belong to the King, who is to direct and appoint them zu eodem genere; 
ſoo that they cannot revert to the Donor, his Heirs or Repreſentatives, 
during the Time that they were to continue to the Purpoſes aforeſaid. 
So if Lands be given on Condition to find a Prieſt, Ec. though no Co. 104. 
t Prieſt be found, yet this is a ſuperſtitious Uſe, to which the King is in- Duke's Char. 
titled. : | | | : 106. 
But if there be a charitable Uſe intermixed with the ſuperſtitious Uſe, 4 Co. 104. 
ſo that they may be diſtinguiſhed, the King ſhall have only ſo much as Dube , Char. 
is limited to the ſuperſtitious Uſe. _ | . 8 
It was found by Inqueſt, that A. deviſed to J. S. and his Heirs, ab- , Falk. 162. 
ſolutely, without a Truſt, that he did it for the Good of his Soul, and The King 
that the Deviſee owned that this Eſtate was not his, but belonged to and Lady 
600 and his Saints, the Court of King's Bench held that this could Tengo. 
not be averred to be a ſuperſtitious Uſe, by Reaſon of the Statute of 
| > Frauds and Perjuries; and ſaid that a Monk might take now by Pur- 
| chaſe, and ſeemed to think ſo of a Nu; but an Information being ex- 

> hivited in the Exchequer, for a Diſcovery, and that an Application 

might be made of the Deviſe to a Uſe truly Charitable, it was held 

| there that the Statute of Frauds did not bind the King, that he, as Head 

of the Commonwealth, is intruſted and impowered to ſee that nothing 

is done to the Diſheriſon of the Crown, or the Propagation of a falſe 

| Religion, and to that End intitled to pray a Diſcovery of a Truſt to a 

| luperſtitions Uſe ; and that this being a ſuperſtitious fe, the King ſhall. 

order it to be applied to a proper Uſe, 2 
A having deviſed 100 J. to be applied to ſuch charitable Uſes, as he | Vern. 224. 
had, by W riting under his Hand, formerly directed, and no ſuch Wri- Attorney Ge: 


ing being to be found, it was held that the King ſhould appoint, who Lea! and 
ae it to the Mathematical Boys in Chrifts-Hoſpital, which was decreed SO, 
| > accordingly ; and that the Parties ſhould be indemnified againſt the Wri- 105. where « 
i | 1 ting referred to, TITS Charity for 


| | | | 22 Maintaining 
of Independent Lectures, is ſaid to be changed into Catechiſtioal Lectures, 


5 A A. being 


I Sail. 162. 


a falſe Religion, is intitled to, fo as to direct and appoint all ſuch Uſes 37 H. S. cap. 
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366 Charitable Uſes and Moztmain, 
1 Vern. 248: A. being a Beneficed Clergyman, deviſed 6001. to Mr. Baxter, to be 
2828 diſtributed by him to ſixty Pieus ejected Miniſters, and adds, that he did 
h not give it to chem for the Sake of their N onconformity, but becauſe he 
Deerced by knew many of them to be pious and good Men, and in great Want; he 

North, Lord alſo gave Mr. Baxter 20 J. and 20 l. to be laid out in a Book of his, in. 
Keeper; but tituled, Baxter's Call to the Unconverted ; and this was held a Superſtitions 
my Fare Uſe, which though void, yet the Charity is good, and ſhall be applied 


was reverſe ; , 
1 . e 2M. in eodem genere; and it was decreed for the Maintenance of a Chaplain 


by the Lords in Chelſea College. | 8 
Commiſion- A. by Will charged his Eſtate with an annual Sum for the Mainte. 
ers. 2 Vern. ; f be ſent 1 5 | 
105, . nance of Scotchmen in the Univerſity of Oxon, to be ſent into Scotland, to 
Fern 266, Propagate the Doctrine of the Church of England there; and Presbyters 
Paſt. 1692, being ſettled in Scotland by Act of Parliament, the Queſtion was, We. 
Attorney ther this Deviſe ſhould be void, and ſo fall into the Eſtate and go to the 


General and Heir, or ſhould be applied Cy pres? But the Matter does not appear by 
Guiſe, the Report to have been determined. | | 


5 


- - 2 1 5 


—— 
— 


* 


(E) How Charitable Gifts and Diſpoſitions 
have been conſtrued, 


* 


Duke's Char. AUR Chancellors have been very liberal in their Conſtructions as to 


„ Charitable Diſpoſitions, ſo as to make them anſwer the Intention of 
the Donors, and for that Purpoſe have diſpenſed with ſeveral Ceremonies 
required in other Grants; and therefore it has been held, that an Ap- 
pointment to a Charity without Livery or Seiſin, or Attornment, is 

ood, - | | 3 i 

Preced. Chan. g So a Deed of Bargain and Sale to a Charitable Uſe, though not good 

391. by 2) H. 8. for want of Inrolment, yet ſhall be good as an Appointment 


within the Statute 43 Eliꝝx. | us 
Duke's Char. 50 if Copyhold Lands are deviſed to a Charity, they ſhall paſs without 
110. any Surrender, and ſhall bind the Heir, but the Lord ſhall not loſe his 
Fine. | 9 5 5 N 
Duke's Char, Tenant in Tail, without levying a Fine or ſuffering a Recovery, may 


110. deviſe to a Charity, and ſuch Diſpoſition ſhall be good, by way of Ap- 
Lou. 453- pointment within the Statute 43 Eliz. which being ſubſequent in Time, 


| Preced. Chan, Bath fo far repealed and abrogated the Statute de donis. 

But if A. deviſes Lands by Will not duly executed within the Statute 
of Frauds and Perjuries, ſuch Diſpoſition is void, and cannot operate as 
an Appointment, for the Statute of Frauds is ſubſequent to the 43 Elia. 
and requires, That all Deviſes of Lands, Oc. ſhould be in Writing duly 
2 Sc. without making any Exceptions as to charitable Diſpo- 
ien, „„ 
Alſo if an Infant Lunatick, or Feme Covert, by Will or Deed, give 


390. SP. 


EO 14 
Preced. Chan. 


270, 390. 


Duke's Char. 
110. any Thing to a Charitable Uſe, it ſhall be void, in the ſame Manner as 
Moor 822. all other Acts of theirs are. | 


| Duke's Char. But Choſes in Action, as Statutes, Bonds, Ec. though not aſſignable 
19. at Law, yet a Gift of them is good; as an Appointment to a Charity. 

Alſo if Lands are given to Church-wardens of a Pariſh, to a Charitable 

Duke's Char. Uſe, although the Deviſe be void in Law, they not being a Corporati 

$2. Said tobe capable of taking Lands in Succeſſion; yet they ſhall be capable for 


decreed. this Purpoſe, 

A Deviſe to | 8 
the n Fellows and Scholars of Jeſus College in Oxford, and their Succeſſors, for Maintenance 
of a Scholar, is good, and they ſhall be in Nature of Truſtees for this Purpoſe, though before 43 

Eliz, ſuch Dilpo ition would have been Mertmain, by 23 H. 8. Hob. 136. 1 Lev. 284. S. P. 


4 


80 


4 


— ů — 
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% where an Impropriator deviſed to one who ſerved the Cure, and to 2 Vent. 349. 
all that ſhould ſerve the Cure after him, all the Tithes and other Profits, 
gc. though the Curate was incapable of Taking by this Deviſe, in ſuch 
Manner, for want of being Incorporate and having Succeſſion; yet it 
was held, That the Heir of the Deviſee ſhould be ſeiſed in J ruſt for the 
Curate for the Time being. | 

Where there has been an Uncertainty in the Deſcription of the Per- 
ſons to Take, the Courts have been very liberal in their Expoſitions; as 1 Char. . 
where a Deviſe of Lands to a Charity was to a Corporation by a wrong 2 G. 
Name; as to the Mayor and Chamberlain, inſtead of the Mayor and 


So where 
Commonalty. Money was 


5 | | . | given gene- 
rally to a Pariſh, it was held, That it muſt be intended to the Poor of the Pariſh. 1 Chan. Ca. 134 
$ where Lands were deviſed to A. for Life, Remainder to the Church of St. Andrew's Holborn, it 
was held, That the Parſon of the Church ſhould have this Remainder, Duke's Char. 113. 


ad} EA 
4 SE 


Fn 2 JJ p 8 —— — 


If one diſpoſes of Lands worth 10 a Year, to maintain a Preacher, 
School-maſter, and poor People in Deal, and the Land after comes to be 


worth 100 J. a Year, it muſt be all employed to increaſe the ſeveral 
Charities, | . 


8 Co. 130. 
School of 

T bet'ord's 
Caſe, That 

. | | | PER | the Price of 
Lands increaſing, the Rerits ſhall be raiſed, and laid out in Augmentation of the Charity. Vide 
Duke: Charitable Uſes 71, 112. 2 Vern. 414 Preced. Chan. 225. | 
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If in the Conſtitutions for founding an Hoſpital, it be ordained, That 2 Vern. 596, 


no Leaſe ſhould be made for above twenty Years, and the Rent not to 746 8. P. 1131 
be raiſed, nor above three Years Rent taken for a Fine, though the Te- : 40 
nant of the Hoſpital Lands is intitled to a Beneficial Leaſe upon Removal, 3 
yet this Conſtitution is not to be followed according to the Letter; but i 


as Times alter, and the Price of Proviſions increaſes, ſo the Rent ought 


to be raiſed in Proportion. | | 1 
If A. ſeiſed of a Manor of the yearly Value of 240 J. deviſes ſeveral Sho. P. C. WAH: 
Legacies, and particularly to his Heir at Law 40 J. and then adds, that 22. re | 708 
being determined to ſettle for the Future, after the Death of me and my Wife, 12108 
the Manor of F. with all Lands, Woods and Appurtenances, to charitable | TT 10 9 
Uſes, I deviſe to M. and N. upon Truſt, that they ſhall pay yearly and for LD (41/2008 
ever, ſeveral particular Sums to charitable Uſes, amonutiing in the Whole to 10 0 þ 
120 l. per Ann. and gives the Truſtees ſomething for their Pains; and | 11 : 
there being an Overplus, it was decreed to go in Augmentation of the e 
Charities, it appearing to be the Teſtator's Intent to ſettle the whole | ' 14 

Manor, and that the Heir ſhould have no more than 4o s. | | | | 


Neither will the Courts ſuffer a Charity to be diverted to other Uſes Duke's Char, 
than the Donor intended it; and therefore where Money was given for 94. 
the Relief of the Poor, and the Truſtees laid it out in the Building a 
| Conduit, this was held a Miſemployment. 1 . 

So where ſeveral diſtinct Charities were given to a Pafiſh, viz. 12 J. per 1 Vern. 42. 
An, for repairing the Church, 6 J. per Aun. for mending the Highways, Man and 
and ſo much to the Poor, in all 40 J. per Aunum; and the Truſtees Ballet. 
having paid 10 5. for every Day's Lecture to a Lecturer, and laid out # „5 
other Parts of it for the Service of the Pariſh, but not according to the Bn 


17 
Directions of the Donor; it was held by my Lord Chancellor, That if | N 
it ſhould be admitted that Pariſhioners might change and apply Parochial 1 
Charities as they thought fit, it would deſtroy all Charities ; and there- If 
, fore ordered, 'That for what was paid the Parſon, they ſhould not be al- my 
bed a Farthing, but that for the other Payments they ſhould be allow- | 


ca the Mone 
tor the Futu 
Charity. 


y, being promiſcuouſly paid for ſeveral Years before; but 
— that it ſhould be paid according to the Terms of the 


Not 
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1 Vern. 55. 


2 —— 


Nor will the Courts be caſily prevailed on to change the Terms of a 


Charity, though by the Conſent of all the Parties Intereſted ; as where 
A. deviſed 501. per Annum for a Lecturer in Polemical or Caſuiſtical Di. 
vinity, ſo as he was a Bachelor or Doctor in Divinity, and fifty Years 
of Age, and would read five Lectures every Term, and at the End of 
the Term deliver fair Copies of the ſame, to be kept in the Univerſity , 
and in Default of ſuch Lecturer he gave the 50 J. per Annum to — 
College in Oxon. with Conſent of the Heir; Application was made to 
mitigate the Rigour of the Qualifications, viz. That a Man of forty 
might be capable, that three Lectures may be ſufficient every Term, 
and that if fair Copies were delivered in every Year, it may ſuffice, but 
my Lord Chancellor refuſed to intermeddle, though no Oppoſition waz 


made, and ſaid, that it was not in the Power 
| Diſpoſition of his Anceſtor. 


— 


: — : 


() Of the Commiſſioners of Charitable Uſes, 


purſuant to the Statute 43 Eliz. 


| | * the 43 Eliz. cap. 4. it is enacted, © That where Lands, &c. are 
(a) Vide the 


Uſes before cc 
mentioned, cc 
Letter (C). 
Note, The 
ſame Power © 
is given to CC 
the Chancel- 
lor of the 
Duchy of © 
L ancafter, for 
Lands lying cc 
Duchy. . 
Vide 2 Inſt. : 
710. 


ee 


0 


<« given to any (a) Charitable Uſe, the Lord Chancellor or Keeper 
of the Great Seal, may award Commiſſions under the Great Seal, un. 
to any Parts of the Realm, directed to the Biſhop and his Chan- 


cellor, in Caſe there ſhall be any Biſhop of the Dioceſe at the Time, 


and to other Perſons of good Behaviour; authorizing them, or any 
four or more of them, to inquire, as well by the Oaths of twelve 
Men or more, of the County, as by all other good and lawful Ways 
and Means, of all and ſingular ſuch Gifts, Limitations, ' Ec. of Lands, 
Tenements, E5c. and of all Abuſes, Breaches of Truſt, Negligences, Mil- 
employments, not imploying, concealing, defrauding, miſconverting, 


or miſgoverning any Lands, Oc. heretofore or hereafter to be given to 
any charitable Uſe; and after calling before them the Parties Interelt- 
c ed in any ſuch Lands, c. ſhall make Inquiry by the Oaths of twelve 


Men or more of the County (to which the Parties Intereſted may 


make their Challenges) and upon ſuch Inquiry, Hearing and Exami- 


nation, ſet down ſuch Orders, Judgments and Decrees, as the faid 
Lands, Oc. may be faithfully employed to the Intent for which they 
were given; which Orders, Decrees or Judgments, being agreeable to 
the Intention of the Donors or Founders, ſhall ſtand good and be af- 
firmed until the ſame be undone or altered by the Lord Chancellor, 


upon the Complaint of any Party grieved ; which ſaid Orders, Judg- 


ments and Decrees of the ſaid Commiſſioners, ſhall be certified under 
the Seal of the ſaid Commiſſioners, or any four of them, within the 
Time limited in the Commiſfion to the Lord Chancellor, who ſhall 
take ſuch Order for the due Execution of all or any the ſaid Judg- 


ments, Orders, Decrees, as ſhall be fit and convenient; and may upon 


the Hearing thereof, at the Application of any Party grieved, ann» 


* diminiſh, alter, or inlarge the ſaid Orders, Judgments and Decrees ot 


the Commiſſioners, and may tax and award good Coſts againſt Per- 


& {ons complaining without Cauſe. 


Colleges,. where Truſtees are appointed by the Founder, c. 


Duke's Char. 
124. 


Vide the Statute and the Exceptions thereout as to Lands given de 


By Virtue of this Act, the Commiſſioners may appoint Truſtees, and 


enable a certain Number of them to demiſe Lands, Sc. for the beſt Ad- 5 
antage BE 
+ bon va nts Ha 


of the Heir to alter the 
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vantage of the Charity; and that when ſuch a Number of them die, the 
Survivors may elect others, and {o continue the Number appointed. 

They may likewiſe turn our Truſtees who misbehave themſelves, as 2 %. 15 
by making of Leaſes at low Fines and ſmall Rents, Ec. and may de- Puke's Car, 
cree {uch Leaſes void. | 124 

If one who hath a Leaſe of Lands charged with a Charity, commits Duke's Clas. 
Waſte, this is ſuch a Miſimploy ment for which the Commiſſioners may 116. 
decree the Leaſe void. | 1 8 e . | | 

If a Rent-charge is granted to a charitable Uſe out of Lands in ſe- Duke's Ctr. 
ceral Counties, the Commiſſioners are to charge this Rent by their De- 05: 


cree, upon all the Lands in every County, according to an equal Diftri- 


bution, having a Regard to the yearly Value of all the Lands charged; 


and (a) cannot by their Dectee charge one or two Manors with all the | 
. ; 4 2 (a) The 
Rent, and diſcharge the Reſidue in other Counties or Places, for that Town of 4. 
would be decreeing contrary to the Intent of the Donors. | was, upon a 
| EL | | | Commillion 

of Charitable Uſes, decreed liable to a Charity, and the Grantees diſtrained for the Whole, on one 
who held only Part of the Lands chargeable ; and it was held, Thar the whole Town being made 
chargeable, they might ſuc for the Whole on any Part; but a Commiſſion was awarded to apportion 


each Man's Share. 1 Chan. Rep. 91. Ir has been held, That all the Tertenants of Lands liable ro a 


Charity, need not be made Parties to the Snir, for this would pur the Charity to too great Difficul- 
ty; but yet thoſe who are ſued may make the other Parties to the Information, and compel them to 
a Contribution, | | 


The Commiſhoners of Charitable Uſes cannot decree Coſts on this Sta- 1 Salk. 163. 
tute ; but if there be an Appeal from their Decree, my Lord Chancellor 
may decree the Coſts, not only of the Appeal, but likewiſe of the Com- Iz. Eq. 126, 
miſſion ; and though they decree Coſts, yet that ſhall not upon an Ap- 
peal be ſufficient to reverſe the Decree, for my Lord Chancellor may 
either increaſe or leſſen the Coſts, or exempt the Party from them in- 


E tirely, 
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| (50 Vide Hard. 


Church-wardens. 


(a) Of their (a) 4 Hurch-wardens are Officers inſtituted for the Benefit and Ad. 
firſt Inſtitu- vancement of Religion, whoſe chief Duty it is to ſuppreſs 
1 all Prophaneneſs and Immorality, and to ſee that the Pub. 
Antiq. 64.9. lick Worſhip be performed with due Decency and Rere. 
Of Sideſmen rence. | | | | | | 


or Synodſ- 


men, vide Degg's Parſon 183. 


But though they deal chiefly in Matters relating to the Church, yet 
are they every where treated of in our Law Books, as (5) Tempora 


| Gy And may Perſons, and are undoubtedly to be conſidered as a (c) Lay Corpora. 


rake Goods tion veſted with a Temporal Right in their Offices, and a ſpecial Pro- 


r, 4 perty in the Goods belonging to the Church, which farther appears by 


Church. the Duties injoined them by ſeveral Statutes and Acts of Parliament, as 
1 Rel. Abr. will be more fully explained under the following Heads. | 


March 66. but not Lands; and therefore if a Feoffment be made to the Uſe of the Church - wardem 
of D. the Uſe is void. 12 H. 7. 27. Kelw. 32. a. Co. Lit. 3. a. S. P. March 66. S. P. per Cur'. 1 Hal. 
167. S. P. per Cur', and vide Duke's Char. Uſes 82. Where it is ſaid, That Lands given them fora 
charitable Uſe, ſhall be a good Appointment within the 43 Eliz. Vide Title Charitable Uſes But in 
London the Parſon and Chu: ch-wardens arc a Corporation, and may purchaſe and demiſe Lands, &, 
Cro. Fac. 532. March 66, 67. Lane 21. 5 Mod. 395. And Q. Whether they may not have Land by Pre- 
ſcription for the Reparation of the Church; but admitting they may, yet they cannot Preſcribe ge- 


nerallv in non decimando, for they are not Spiritual Perſons, though their Office be a kind of an Ev 


eleſiaſtical Office. 1 Rol. Abr. 653. 2 Rol. Rep. 107. Comp. Incumb. 50), 508. 


(A) Of the Manner and Right of chuſing Church 

(B) Of their Intereſt in, and Power over the Things 
belonging to the Church. Oe. : 

(C) Of their Power and Duty in making Bates in 

Matters relating to the Church. 1 

(D) Of their Power and Duty in making Pzeſent- 
ments and hindzing Jrreverence in the Church. 

(E) Of their Accounts, and herein of Actions brought 
by, oz againſt them, and the Remedies they hab! 
when their Time is expired. 


Of their Duty and Power in taking care and providing tot 
the Poor. Vide Tit. Poor. 
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* Church-wardens. | 


(A) Of the Manner and Right of chufing 
Church⸗wardens. 


Y the Common Law; the Right of chuſing Church-wardens belongs, 


to the Pariſhioners, who are to be at the Charge of repairing the Cf ac. 3325 


Church, Cc. and (a) therefore it is but fitting that they ſhould have Cre. Car. 552. 


it in their Power to determine what Perſons are proper to be intruſted in Ny 31, 139. 
theſe Concerns; nor (/) does any Canon deprive them of this Right; for . Kol. "arts 
though by Cuſtom the Pariſhioners in ſome Places chuſe one, and the 3747. 1: 


| Hard. 370. 
Parſon another; yet this is by Virtue of the Cuſtom ; the Validity of . 


which, as of all other Cuſtoms, muſt be determihed in the King's Tem- Thar they. 
poral Courts; (c) nor can the Archdeacon, or any others, who by Vir- g! be cha- 


tue of their Offices are to {wear and admit them, controul any ſuch Elec- loch Very, 


tion, for herein their Offices are purely Miniſterial. Vide 1 Fones 


| | 5 | 439. 

Cro. Car. 551. They are to be choſen every Eaſter- Week. Degg 1, 183. What Petſons are exempted 
from ſerving, vide Head of Privilepes, and 1 W. NM. cap. 18. By which Statute, if any Diſſenting 
from the Church be choſen Church-warden, he may execute the Office by a ſufficient Deputy, by 
him to be provided, who ſhall comply with the Laws in that Behalf. (a) And hence alſo it is, That 
in London, where the Parſon and Church- wardens are a Corporation, and may purchaſe and demiſe 
Lands, and diſpoſe of Goods; the Church- wardens are always choſen by the Pariſhioners. Cro. Fac. 
532. March 66. Lane 22. (b) For the Canon, viz. Can. 89. Anno 1603. is not regarded by the Com- 
mon Law. Hard. 378. per Hale. Carth. 118. S. P. per Holt, Ci J. But wide 2 Vent. 41. (e) For if the 
Archdeacon refuſes them, a Mandamus lies; of which there are numberleſs Inſtances. Vide 6 Med. 8 9. 
And where for a falſe Return an Action on the Caſe lies. 2 Lutw. 1012. And that in ſuch Action 
both the Church-wardens may join. 3 Lev. 362. And for an ill and evaſive Return, vide 1 Vent. 267. 
2 Salk. 433. And that before he is ſworn he may officiate. 1 Vent. 267. And that there is no Fee due 
for ſwearing them, except by Cuſtom. 1 Salk. 330. | | 


* 


And though by Cuſtom the Rector or Vicar may name one, yet where Caith. 118. 
the Vicar of St. Giles in Northampton was under a Deprivation for not 
taking the Oaths to King Milliam and Queen Mary, and the Church be- 
ing vacant, the Pariſhioners proceeded to the Election of two Church- 
wardens, and preſented them to be ſworn; but the Regiſter of the Con- 
ſiſtory Court being a Friend to the Vicar, refuſing to ſwear them unleſs 


that Perſon, whom the late Vicar approved, were nominated one, a Mau- 


damis was granted. | 


The Pariſhioners are alſo Judges of the Fitneſs and Qualifications of Carth. 593. 


the Perſons they chuſe for that Office; and therefore where to a Manda- Hl. 8 H. & 


mus to ſwear a Church-warden choſen according to Cuſtom, the Arch- 2 Ning 

deacon returaed, that the Perſon preſented was a poor Dairy-man, who Camb. . 

had no Eſtate, and was Perſona minus habilis & idouea for that Office; the S. C. 
Court granted a peremptory Mandamus. 8 | 1 Salk. 166. 

But where a Prohibition was granted Ni/; to the Eccleſiaſtical Court,“ 1 EE: 

where J. S. ſued as Church-warden of, Ec. in Colcheſter, on a Suggeſtion, 4 8 oy 

chat in Colcheſter there is a Cuſtom for the Inhabitants ro elect the . ,, 
Church-wardens, and that A. and B. were duly elected, which Matter Car. 2. in 
the Defendant had pleaded in the Spiritual Court, but the Plea was re- B. R. between 
fuſed; but it appearing that 7. S. was Church- warden de facto, choſen Whaley and 
by the Parſon, and that he all the Year acted as ſuch, and that he, with 3 
the Inhabitants and another Church-warden made the Tax, for which 342. S. C. : 
the Defendant was ſued in the Eccleſiaſtical Court, the Rule for a Prohi= © - 

bition was diſcharged; for per Cur', where the Queſtion is only, Who is 

Church-warden, if ſuch Cuſtom is alledged, a Prohibition ſhall be grant- 

ed, but the Matter here is for a Tax for the Repair of the Church, and 

it is not material now whether he was duly elected or not; it is ſuffi- 

cient that he was Guardian de fado; and it may be as well put in Iſſue, 

whether the Miniſter was a rightful Miniſter; beſides, this Tax is not 

rated by the Church-wardens, for they have no ſuch Power, but it is 2 
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_ 85 Church⸗wardens. 
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common Charge, impoſed by the major Part of the Pariſhioners, andthe 
Church-wardens do no more in aſſeſſing them, than the other Pariſhioner,, 
and the Tax will be well aſſeſſed by the major Fart of the Inhabitants, 
though the Church-wardens are againſt it; their chief Buſineſs is in col. 
lecting of it, and the Matter is a Matter of Eccleſiaſtical Cognizance, 
for the Spiritual Judge may inquire touching the Want of Reparation; 
of the Church. And Note, That upon the Rule for diſcharging the Pro. 
hibition, all this Matter was ordered to be entred, for fear it ſhould be 


afterwards thought, that a Prohibition was decreed where a Cuſtom vas 


| ol 


in Queſtion. 2040 


— 
"0" 
% # 


) Of their Intereſt and Power over the 
4 Things belonging to the Church. 


45 Bk vob PHE Church-wardens, when choſen, are a Corporation intruſted with 
1 Rol. Abr. the Care and Management of the Goods belonging to the Church, 


39 4 . which they are to order for the beſt Advantage of the Pariſhioners, they 


3 2 Rep. are likewiſe enabled to take Goods for the Benefit of the Church, but 


67. cannot diſpoſe of them without the Conſent of the Pariſhioners. 
Jolon 1364. 55> Wh e | 


2 Brownl. 215. Comp. Incumb. 390. | 


NA) N Rel. i They have ſuch a Special Property in the (a) Organ, (b) Bells, 
Abr. 999 (c) Pariſh-Books, (4) Bible, Chalice, Surplice, &c. belonging to the 
enn Church, that for the taking away, or for any Damage done any of theſe, 


145, 179. | , . a | 
(003. Mod.” they may (e) bring an Action at Law, and therefore (f) the Parſon 
395, * cannot ſue for them in the Spiritual Court. 5 85 

(43-1: Rol. 55 8 | | | 
Rep. 67. (e) That rhe Action muſt be for bona Parochianorum, and not bona Eccleſie. 1 Mad. 65. per Cur, 


2 Keb. 675. S. C. and S. P. per Cur". 1 Vent. 89. S. C. and S. P. and the Court inclined accordingly; | 


but ſaid, the Precedents were both Ways. - Where they may ſue at Common Law for Damages, and 
in the Spiritual Court for the Things in Specie. 1 Sid. 28 1. 2 Keb. 6. 22. (f) 1 Rol. Abr. 393. 2 Inſt. 49: 


Cro. Fac. 235. If two Church-wardens ſue in the Spiritual Court for a Levy towards 
__ % the Reparation of their Church, and have Sentence to Recover, and 
215. S. C. Coſts aſſeſſed, and after one of them releaſes, yet the other may proceed 
| for the Coſts, Gc. for Church-wardens have nothing but to the Uſe of 
the Pariſh, and the Corporation confiſts of both; and one only cannot 
releaſe or give away the Goods of the Church. 
Alſo they have ſuch a Special Property in the Goods of the Church, 
4 that when they are ſtolen they may bring an Appeal of Robbery for 
(e) 2 Keb. them; (g) they may alſo ſue the Offender in the Spiritual Court 5re 


23 : Salute Anime, but not to recover Damages. | 
I Sid. 281. ; | | 


2 Inſt. 492. 1 Reb 743. Regiſt. 57. 


| Cs But the Church-wardens have no Right to, or Intereſt in the Free- 


381. Any hold and Inheritance of the Church, which (F) alone belongs to the 
thereſgre the Parſon or Incumbent. | 

Church | | 
wardens cannot grant a Licence for burying in the Church, being the Freehold of the Parſon. Cr 
Fac. 566. Ney 104. Yet the Church-wardens, by Cuſtom, may have a. Fee for burying in the Church, 
becauic the Pariſh 15 at the Charge of repairing the Floor. 1 Vert. 274. 3 Keb. 504, 523, 527. But 
the Church-yard is a common Burial Place for all the Pariſhioners. Comp. Incumb. 38 1. (b) If the 
Walls, Windows, or Doors of the Church be broken by any Perſon, or the Trees in the Church- 


yard cur down, or the Graſs thereon caten by a_ Stranger, the Incumbent ſhall have his Action, 


27 B. 7. 21. Bro. Treſpaſs 210, 38 H. 6. 19. 11 H. 4. 12. And ſo may his Leſſee, if the Church-yard 
be let. 2 Kol. Abr. 33). 1 ate ; | 
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Church⸗wardens. 373 : 


Alſo the Seats in the Church being fixed to the Freehold, the Church- Vie x C 
wardens (a) cannot diſpoſe of them alone, nor can the Church-wardens 105. 


> ind Rector jointly diſpoſe of them without the Conſent of the Ordinary; Het. 94- 


d YT Ie 3 odb. 200. 
and though ſuch Diſpoſitions have been made, yet it has been always pre- , Bal. 150, 
ſumed that it was ſo done with the Conſent and Approbation of the Or- Hob. 69. 
” Moor 878. 
ar . / 
aan | Comp. Incaumb, 
382. 1 Salk. 167. (a) But by the Cuſtom of London, the Church-wardens have the ordering the 
Seats there, for the Pariſhioners are obliged to repair the Chance], as well as the Body of the 


Church. Comp. Incumb. 387, 388. 2 Rol. Abr. 288. Poph. 140. 2 Rol. Rep. 24. And there may be the 


like Cuſtom elſewhere, for the Church-wardens to diſpoſe of Sears. Raym. 246. admitted per Cnr”. 


But the Church-wardens muſt ſhew ſome particular Reaſon why they are to order the Sears, exclu- 
five of the Ordinary, for a general Allegation, that they uſed ro Repair, which is no more than 
bat they are obliged to by common Right, is not ſufficient, 2 Lev. 241. 


But as Seats are erected for the more convenient attending of Divine Comp. Incumb. | 


Service, and as the Pariſhioners are at the Expence of erecting them and 2 a 
keeping them in repair, if any of them be taken away, though they are u hether 
fixed to the Freehold, yet the Church-wardens, and not the Parſon, Church- 
ſhall bring the Action againſt the Wrong-doer. wardens may 
| remove Scats 


erced by a Stranger in the Church. Vide Ney 108. Comp. Incamb. 387. 


It is ſaid to have been holden, That at Common Law a Church-war- 84 549 
den may maintain an Action upon the Caſe for defacing a Monument in Thar © 
the Church. | ; Church. war- 


| | | Ss : dens them-. 
ſelves, nor any others, cannot take down Arms in Windows, or deface Grave-fſtones or Monuments 


erected in the Church or Church-yard ; and if they do, an Action lies by the Heirs or Exccutors of 


the Parties for whom they were erected. 1 Nol. Abr. 625. Noy 104. Godb. 200. Cro. Fac. 367. 2 Bulft 
151. But the Ordinary may deface any Superſtitious Picture. Ney 104. | | 


N "ſe 2 4 4 


(c) Of their Power and Duty in making 


Rates in Matters relating to the Church. 


HE Church-wardens have no Power to make any Rate themſelves, Vide Con. 
excluſive of the Pariſhioners, their Duty being only to ſummon the Le. 389. 
Pariſhioners, who ate to meet for that Purpoſe, and when they are aſſem- 


; | bled, a Rate made by the Majority preſent ſhall bind the whole Pariſh, -* / | 


although the Church-wardens voted againſt it. 
But if the Church-wardens give the Pariſhioners due Notice, that they 1 Vet. 367. 


| intend to meet for that Purpoſe, and the Pariſhioners refuſe to come, or 1 Med. 79, 
being aſſembled refuſe to make any Rate, they may make one without 94. 

| their Concurrence; for as they are liable to be puniſhed in the Eccleſi- 

aſtical Courts for (Y) not repairing the Church, it would be unreaſon- (5) By the 
able that they ſhould ſuffer by the Wilfulneſs and Obſtinacy of others. Civil and 


Canon Law; 


| the Parſon is obliged to repair the whole Church, and it is ſo in all Chriſtian Kingdoms but in Eng- 
land, for it is by the peculiar Law of this Nation, that the Pariſhioners are charged with the Ro- 


* 


pairs of the Body of the Church. Carth. 360. Per Holt, Ch. Juſt.—The Biſhop cannot appoint Com- 


 withoners to tax the Pariſhioners, or make Rates for repairing the Church. 2 Mod. 8. But the Spi- 
ritual Court may compel the Pariſhioners to do it, and may excommunicate every one of them till 


it be repaired; but if any are willing to contribute, they are to be abſolved rill the greater Part 


| *ZIceto make a Tax. Comp. Incumb. 388, 389. Of the Manner it is to be made, vice 5 Co, 67. 1 Vert: 
ET 308. 2 Mod. 222, 254. Lit. Rep. 263. Poph. 137. 1 Mod. 236. | | 


The Church-wardens in ſummoning the Pariſhioners need not do it 1 Vert. 30 


21 {rom Houſe to Houſe, but a general publick Summons at the Church is C ue 
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Church-wardens. 


ſufficient, and the major Part of them that appear upon ſuch Summons, 
will bind the whole Pariſh. | 3 | | 
Carth. 360, On a Motion for a Prohibition, it appeared, that the Libel recited that 
Hawkins and J. S. Dean of, Ec. had preſented that the Church and Chance] of J. 
825 was out of Repair, Ec. and that the Church-wardens of the ſaid Pariſh 
5 did make, or cauſe to be made, a certain Rate upon the Inhabitant; 
5 Med. 384. thereof, towards the Charge of repairing the ſaid Church and Chance], 
$ ©. and that the Church-wardens had accordingly repaired the Church ang 


Chancel, and beautified the fame with Ornaments, and that H. was , 


1 


Pariſhioner of the ſaid Pariſh, and refuſed to pay his Proportion of the 
ſaid Rate; and it being objected, 1ſt, That the Church-wardens only . 
could not make a Rate; 2dly, That the Parſon alone ought to repair r 
the Chancel; a Prohibition was granted generally to the whole Sut, 
though it was ſtrongly inſiſted on that the Prohibition ought to go 9d t 
the Rate for Repairs of the Chancel only. u 

- —.— f1 


b) Ok their Power and Duty in making 
Pꝛeſentments, and hindzing Jrreverence in 
the Church oi a 


Cro. Car. 291. FdReſentments made by Church-wardens relate to the Church, the Par- 
1 Vent. 114 ſon, and Pariſhioners, in which they are to be guided by the Arti 
2 Vent. 42. cles delivered them; but theſe Articles muſt be agreeable to the Laws of 
the Church, and particularly to the Canons made and agreed on in the We 
Year 1603. they need not take a particular Oath upon all the Preſent- We” 
ments they make, but may do it by Virtue of their (a) general Oath of 


(a) That Church-wardens. 
ſuch Pro- | | e | | 
miſory Oath does not ſeem to be puniſhable as Perjury. 1 Keb. 522. 


Hard. 364. The Oath is to be general, viz. 'Todo all 'Things which appertain to 
their Office; and therefore if the Oath tendred requires them to pre- 
(b)Wherethe ſent (Y) Matters not Preſentable by Law, they are not obliged to take it, 
| erg 0 (c) nor are they to be required to preſent or accuſe themſelves. 
joined the i L 
Church-warden to preſent filthy Talkers, Revilers, and common Sowers of Sedition amongſt Neigi- 
| bours ; the Court held, That theſe general Terms comprehended Matters out of their Juriſdiction, 
and that if the Church-warden had pleaded there quod non tenetur reſpondere as to thoſe Mattefs, an 
the Plea had been refuled, a Prohibition ought to have been granted. 1 Vent. 114. The 8. P. as '0 
ſowing Sedition among Neighbours. 1 Vent. 127. But whether any Perſon within his Pariſh hath 1n- 
_ croached upon the Church-yard, is lawful, though Matter of Freehold. 1 Vert. 127. Allo if the 
Oath tendred has theſe general Words, viz. To make Preſentations according to the King's Eccleſtaſtical 
Law, the particular Articles by way of Direction will not be ſufficient Grounds for a Prohibition. 
1 Vent. 127. () But to Preſent every Perſon in their Pariſh, does not include themſelves. 1 Vet 
127. . | | | | : 


Herd: $94: Alſo if the Eccleſiaſtical Court proceeds againſt the Church-warden 2 
fer c in Matters not within their Juriſdiction, an Action on the Caſe lies 
againſt them. 


a Fab oe And if the Church-wardens maliciouſly preſent an innocent Perſon for 
(A. 3. 
1 Vent. 86. 


any Crime, by which he is put to Expence, or ſuffers in his good Name 
or Reputation, an Action on the Caſe lies. 


In 
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Church⸗wardens. 375 | 
In Aſſault and Battery againſt a Church-warden, he juſtified that the il 
Plaintiff was at Church in Time of Prayers, with his Hat on, and that Fl 
he demanded of him to pull it of, and becauſe he did not do it, the 1 Lev. 196. IM 
Church-warden took off his Hat and laid it by him; and the Court held ee en . * * 
| this a good Juſtification, and that Church-wardens may juſtify to wake e acre 7 * 
* | a \an, to ſwitch Boys that are at Play, and turn an excommunicated for though | 
| Perſon out of the Church. they may "Wh 
A W | : | ; preſent it in | 
Z the Eccleſiaſtical Court, yet they are not bound in the mean Time to permit ſuch Irreverence an I 
3 Indecency in the Church. 1 Sand. 13, 14. S. C. adjudged; and there ſaid by the Reporter, That 14 
the Court taking it to be a great Miſdemeanor in the Plaintiff, gave Judgment againſt him, without Pp 
regard to the Exceptions to the Defendant's Plea. 1 Sid. 301. S. C. and S. P. adjudged; Twiſcien on- 9 
ly doubting, upon the Words of the Canon, againſt wearing a Hat, c. viz, Whar Hat intended, 14 
and ſaid, they might appeaſe a Diſturbance in the Church, but laying Hands on a Man to pull of 1 
| his Har, tends to the Railing a Diſtuibance and Breach of the Peace. 2 Keb. 124, 125. S. C. ad- 1 
] judged, | | | 2 a 
J Church-wardens may reſtrain and hinder any Stranger not licenſed, Comp. Incumb: 1 
from Preaching in their Church or Chapel. 1 335- Vide 1 
() Of their Accounts, and herein of Actions 1 
I | 1888 hs "T9 N 
© bought by, oz againſt them, and the Re- 1108 
medies they have when their Time is ex⸗ 1 
pired. e 4 
HE Church-wardens, at the Expiration of their Vear, are to give (a) Or to a Ih) it 
up their Accounts to their (a) Pariſhioners, and on Refuſal, (5) may ſelect Com- 1 
be proceeded againſt in the Eccleſiaſtical Court, or the (c) ſucceeding =, 4708 
Church-wardens may bring an (4) Action of Account againſt them ar de Pariſh s. 1180 
Common Law. | h oners, ac- | | ji 1 
= | | _ cording to 7}: 2308 
the Cuſtom of ſome Pariſhes, who may allow their Accounts, and ſuch Allowance ſhall diſcharge | 15 
them from being called in Queſtion in the Spiritual Court. 2 Lt. 1027. (b) By the ſucceeding 1 
| Church-wardens, either in the Spiritual Court, or by Writ of Account at Common Law. Godb. 279. 1 
I Rol. Rep. 71, 106, 107. 2 Keb. 6, 22. 1 Sid. 28 1. (c) But the Pariſhioners cannot bring an Action l 
I of Account againſt them at Common Law, but muſt make new, c. Bro. A count 71, 8 E. 4. 6. Bro. ', 11m 
Corporations 55. 4 E. 4. 6. Bro. Garden, ). And though a Pariſh preſcribe to chuſe two Church war- 1 
dens, and that the Perſons ſo choſen ſhall continue in that Office for two Years; yet the Pariſh W | 
| may, notwithſtanding the Preſcription, remove ſuch Wardens at their Pleaſure, and chuſe new ones. 1 
| : 26 H. 8. 5. b. 13 Co. 70. Comb. Incumb. 390. Vide 27 H. 8. cap. 25. in Raſtal. That no Church-wars a 
$ den ſhall continue in his Othce above one whole Year. (4) Vide 1 Sid. 357, Where a Church-warden "mn 
g 5 of St. Martin's in the Fields was indicted for taking a Silver Cup of one, for the Place of Gallery- 1 
| Keeper, colore Officit, Oc. | TR 1 | | 1 
E If the Church-wardens, by the Conſent and Agreement of the Pari- 1 Kl. Abr. 1 
H ſhioners, take a ruinous Bell and deliver it to a Bell-Founder, and that 121. . 9» "ih 
be by their Agreement ſhall have for the Caſting thereof 4 J. and ſhall s?“ 2 1 
lain it till the 4 J. be paid; this Agreement of the Pariſhioners ſhall W 
by e) excuſe the Church-wardens, in a Writ of Account brought againſt them (e) Bur whe- WW 
dy th (e) But whe N 
by their Succeſſors. _ Thee they”: v5 
WW inp 3 . can plead it ml 
8 : 2 bo Account, or mult ſer it forth in Diſcharge before Auditors, vide 1 Mod. 65. 1 Vent. 88. WW 
< 
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376 Church-wardens. 
5 If the Church-wardens and Pariſhioners make an Aſſeſſment, and the 
23 42. Church-wardens lay out the whole Money, but before the Whole is col- 
2 Ven. 262. lected their Time is expired, and new Church-wardens are choſen, the 
where Bills former Church-wardens, by having preſented ſuch Pariſhioners as re. 
have been fuſed to pay before the Determination of their Time, may ſtill proceed 


Relief a- againſt them; otherwiſe the new Church-wardens muſt collect ſuch Ar. 


gainſt the rears, and reimburſe their Predeceſſors. 
new Church- | 
wardens and Pariſhioners, for Money expended by Order of the Veſtry. 


* 


Cro. Elis. 145, If Goods belonging to the Church are taken away, and the Church. 
179. wardens for the Time being neglect to bring an Action, the ſucceeding 


1 Leon. 177. 


VideDalſ. 105. Church-wardens may, by Virtue of their Office, bring an Action againſt 
2 Brownl, the Wrong-doer, but they muſt declare ad Damnum Parochianorum, and 
215. not ipſorum; though the old Church-wardens, in whoſe Time the Faq 
Relw. 32 was done, may lay it either way. | 

If A. was Church-warden of B. and at the End of the Year gave up 


2 Fones 132. his Accounts to his Succeſſor, and yet A. is falſly and maliciouſly cited by 
Gray and Day. 


D. into the Eccleſiaſtical Court, to render an Account, and at the Re- 
Raym. 418. 0 * - * 
S.C. adjudg- queſt of D. he is excommunicated for not rendring up his Account; an 
ed, though Action lies againſt D. | 


the Sentence 


was given by a Judge; but for this vide Hard. 194, 195, Orc. 


By the 3.&2 4 V. & M. cap. 11. © In all Actions to be brought inthe 
« Courts of Weſtminſter, or at the Aſſiſes, for Money miſpent by Church. 
cc wardens, the Evidence of the Pariſhioners, other than ſuch as re- 
cc ceive Alms, ſhall be taken and admitted. _ 


Church-wardens are comprehended within the Purview of the Statutes 


„ Zac. 1. cap. 5. and 21 Fac. 1. cap. 12. as to pleading the General Iſſue 


(a) But in to Actions brought againſt them, (a) and as to double Coſts when they 


Action on have Judgment. 
the Caſe 2d 


againſt a Church-warden for a falſe and malicious Preſentment, though there be Judgment for bim, 


yet he ſhall not have double Coſts; for the Statute does not extend to Spiritual Affairs. Cr. Car. 
285, 286. 1 Fones 305. S. C. | 7 | | p 
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Commitments. 


(A) That kinds of Offenders are to be committed. 

(B) By whom. 5 
(c) Co what Paiſon. 3 
(D) What is to be done pꝛevious to their Commitment. 

(E) What ought to be the Fozm of the Commitment. 
(F) At whoſe Charges they are to be ſent to Pꝛiſon. 

(G) To what Court the Commitment is to be certified. 


(H) By what Means the Party may be diſcharged from 
ſuch Commitment. 


„ 


ch What kinds of Offenders are to be com⸗ 
3 _ >. ms. 


LL Perſons who are apprehended for Offences not bailable, as 
alſo Perſons who neglect to offer Bail for Offences which are 
bailable, muſt be commitred. 2 e 

I — Alſo where-ever a Juſtice of Peace is impowered to bind a, Hub. P. 

© Perſon over, or to cauſe him to do a certain Thing, he may commit him c. 116. 

8 quouſque, Oc. if in his Preſence he ſhall refuſe to be ſo bound, or to do 

| ſuch Thing. | . 


. > 
Wo 


2 Hawk. P. 
C. 116. 


88 —_ 1 


e By whom. 


T is laid down by Serjeant Hawkins, as a Matter which ſeems agreed 
I by all the old (a) Books, That whereſoever a Conſtable or private 
= Perſon may juſtify the Arreſting another for a Felony or Treaſon, 
may alſo juſtify the ſending or bringing him to the common Gaol, a 


he (a) 10 H. 4. 
nd 7. a. 


* the Sheriff, or any other Officer, and may ju ify ſuch Impriſonment 17 2 ** 


5 . | : a. 
by his (5) own Authority, but not by the Command of another. 


But in as much as it is certain, that a Perſon lawfully making ſuch an 2 Hawk. P. 


© Arreſt, (c) may juſtify bringing the Party to the Conſtable, in order to C. 117: 

1 be carried by him before a Juſtice of Peace; and in as much as the Sta- ( 9 F. 4. 
We futcs of 1 2 Ph. & M. cap. 13. and 2& 3 Ph. & M. cap. 10. which di- 10 F. 412 
Zi rect in what Manner Perſons brought before a Juſtice of the Peace for I. P. b. ot, 
7 Felony, ſhall be examined by him, in order to their being committed or 112 


2 Hawk, P. 
C. 116, 117. 


> that every private Perſon has as much Authority in Caſes of this Kind, 7 E. 4. 20.4 


20 Ed. 4. 6. b. | 
2 18 i 5 E. 7. 4 b. 5. 4. 2 H. 7. 3. 6. 11 Ed. 4. 4. b. (5) 5 H. 7.4. ö. 5 4. tz. Falſe 3 — 


iſonment 8. 


26. b. 27. 4. 
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378 - Commitments. 


N 


bailed, ſeem clearly to ſuppoſe, that all ſuch Perſons are to be brought 


before ſuch Juſtice for ſuch Purpoſe; and in as much as the Statute of 
31 Car. 2. commonly called the Habeas Corpus Act, ſeems to ſuppoſe that 
all Perſons, who are committed to Priſon, are there detained by Virtue 
of ſome Warrant in Writing, which ſeems to be intended of a Commit. 
ment by ſome Magiſtrate, and: the conſtant Tenor of the late Books, 
Practice and Opinions, are agreeable hereto; it is certainly moſt advi. 
H. P. C. 91, ſable at this Day, for any private Perſon who arreſts another for Felony, 
11 co cauſe him to be brought, as ſoon as conveniently he may, before 
| Dalt. c. 118. ſome Juſtice of Peace, that he may be committed or bailed by 
him. | | ns f | 

It is certain, that the (a) Privy Council, or any one or two of them, 

1 og P. or (5) a Secretary of State, may lawfully commit Perſons for Treaſon, 
(% 1 4nd. and for other Offences againſt the State, as in all Ages they habe 


298. done. | | | 

Palm. 558. | : 5 „„ 3 | | 

1 Sid. 78. 1 Leon. 10. Sir William Windbam's Caſe, 2 Geo. 1. (b) That a Secretary of State may com- 
mit, Carth. 291. Reſolved in Yaxley's Cafe, 5 V. & M. Skin. 596. S. P. Reſolved between the King 
and Kendal, Salk. 347. S. C. and S. P. reſolved. Vide 5 Mod. 80. S. C. and S. P. reſolved. 


(©) To what Puiſon. 


V the 31 Car. 2. cap. 2. it is enacted, « That no subject of this 


« Realm, being an Inhabitant or Reſiant of this Kingdom of Z1p- 
« /and, Dominion of Wales, or Town of Berwick upon Toeed, ſhall or 
„ may be ſent Priſoner into Scotland, Jreland, Ferſey, Guernſey, Tangier, 
ce or into Parts, Garriſons, Iflands, or Places beyond the Seas, which 
< then were, or at any Time hereafter ſhould be within or without the 
« Dominions of his Majeſty, his Heirs or Succeſſors; and that every 
« ſuch Impriſonment is by the ſaid Statute enacted and adjudged to be 
ce illegal; and that every Subject ſo impriſoned ſhall have an Action of 
“ Falſe Impriſonment, and recover treble Coſts, and no leſs Damages 
% than Five hundred Pounds againſt the Perſon making ſuch Warrant, 
c who ſhall alſo incur a Premunire. | 
By the 14 E. 3. cap. 10. it is enacted as followeth, “ In the Right of 
the Gaols which were wont to be in Ward of the Sheriffs, and an- 
© nexed to their Bailiwicks, it is aſſented and accorded, that they ſhall 
c be rejoined to the Sheriffs, and the Sheriffs ſhall have the Cuſtody of 
ce the ſame Gaols as before this Time they were wont to have, and the) 
&« ſhall put in ſuch Under-keepers for whom they will anſwer. ” And 
this is confirmed by 19 H. J. cap. 10. Alſo it is recited by 5 H. 4. c. 10 
That divers Conſtables of Caſtles within the Realm, being aſſigned 
e Juſtices of the Peace by the King's Commiſfion, had, by Colour af 
<« ſuch Commiſſion, uſed to take People, to whom they bore evil Wil 
and imprifon them within the ſaid Caſtles, till they had made Fine and 
ce Ranſom with the ſaid Conſtables for their Deliverance : ?* And there 


upon it is enacted, © That none be impriſoned by any Juſtice of the 


(c) But none“ Peace, but only in the common Gaol, (c) ſaving to Lords, and other 

can claim a © which have Gaols, their Franchiſe in this Caſe. | 

Priſon as a | | es | 

Franchiſe, unleſs he have alſo a Gaol-Delivery ; nor can the King grant to private Perſons to 575 

the Cuſtody of Priſoners committed by Juſtices of the Peace. 1 And. 345. Cre. Eliz. $29. 9 Co 110 
"oak. 03 REP Cr nr - . 
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Since this Statute it has been held, That regularly no one can juſtify 20 E. 4. 6. 6. 
the Detaining a Pritoner in Cuſtody out of the common Gaal, unleſs es . ; 
there be ſome particular Reaſon for ſo doing; as if the Party be ſo dan- 27 27 


47 


geroufly (a) fick, that it would apparently hazard his Life to fend him 14 K. 4. 

to the Gaol ; (Y) or there be evident Danger of a Reſcous from Rebels, 2 Hawk. P. 

£97. (c) Yet conſtant Practice ſeems to authorize a Commitment to a 7 Ay | 

Meſſenger, and it is (d) ſaid, That it ſhall be intended to have been $5, © © 

made in order for the carrying of the Party to Gaol. | CONE 
| 2 5 | TN „ 

, (e) 2 Hawk. P. C. 118. (d) 1 Salk. 347. Skis os. 8. P. 


—— — 


And it is ſaid, That if a Conſtable bring a Felon to Gaol, and the H. P. C. 11 
Gaoler refuſe to receive him, the Town where he is Conſtable ought to 10 H. 3. 1. 
keep him till the next Gaol-Delivery. pl. 2. 5 

| e | | | 3 Fitz. Eſcape 8. 
| Dat. cap. 118. Bro, Faux Impriſonment 25. 2 Hawk. P. C. 118. 


If a Perſon arreſted in one County for a Crime done in it, fly into H. P. C. 93. 


ſtice of the firſt County to the Gaol of ſuch County. romp. 47 5 

But by the better Opinion, If he had before any Arreſt fled into ſuch C. 118. 
County, he muſt be committed to the Gaol thereof by a Juſtice of ſuch par. c. 118. 
County. N | | Ty = Jed 


TED 


another County, and be retaken there, he may be committed by a Ju- Ba, <7: 15. 


4 . | | 11 E. 4. 4. ö. 
5. a. 13 E. 4. 8. Plow. 37. Keil. 45. 2 Hawk. P. C. 118. 


Alſo it ſeems to be laid down as a Rule by ſome Books, That any Of- X. 4s. 
fender may be committed to the Gaol next to the Place where he was 22 E.4. 34.6. 
taken, whether it lie in the ſame County or not. | - Hand. P. 
Alſo it ſcems that the Court of King's Bench is not reſtrained by the ſaid Statute, but may commit 


to ſuch Gaol as they ſhall think moſt convenient, 


As Priſoners ought to be committed at firſt to the proper Priſon, ſo 2 Hawk. P. 
ought they not to be removed thence, except in ſome ſpecial Caſes: and C. 118. 
to this Purpoſe it is enacted by 31 Car. 2. cap. 2. © That if any Sub- 
* ject of this Realm ſhall be committed to any Priſon, or in Cuſtody 
c“ of any Officer or Officers whatſoever, for any Criminal, or ſuppoſed 


Criminal Matter, that the ſaid Perſon ſhall not be removed from the 


« ſaid Priſon and Cuſtody, into the "Cuſtody of any other Officer or 


Officers, unleſs it be by Habeas Corpus, or ſome other legal Writ, or 


« where the Priſoner is delivered to the Conſtable or other inferior 
Officer, to carry ſuch Priſoner to ſome common Gaol, or where any 
ce Perſon is ſent by Order of any Judge of Aſſiſe, or Juſtice of the 
« Peace, to any common Work-houſe, or Houſe of Correction; or 
«< where the Priſoner is removed from one Priſon or Place to another 
<* within the ſame County, in order to a Trial or Diſcharge by due 
“ Courſe of Law; or in Caſe of ſudden Fire or Infection, or other 
* Neceſſity ; upon Pain that he who makes out, ſigns, or counter- ſigns, 
* or obeys or executes ſuch Warrant, ſhall forfeit to the Party grieved 


One hundred Pounds for the firſt Offence, Two hundred Pounds for 
the ſecond, Cc | | 


D) What 
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D) What is to be done pꝛevious to their Com- 
mitment. 


Y the 283 Ph. & M. cap. 10. it is enacted, . That every Tuſtice 
“or Juſtices, before whom any Perſon ſhall be brought for Man. 

6 ſlaughter or Felony, or for Suſpicion thereof, before he or they ſhall 
ce commit or ſend ſuch Priſoner to Ward, ſhall take the Examination of 
c ſuch Priſoner, and Information of thoſe that bring him, of the Faq 

C and Circumſtances thereof, and the ſame, or as much thereof as ſhall be 
« material to prove the Felony, ſhall put in Writing, within two Days 
« after the ſaid Examination; and the ſame ſhall certify in ſuch Man- 
cc ner and Form, and at ſuch Time as they ſhould and ought to do; 
ce if ſuch Priſoner ſo committed or ſent to Ward had been bailed, or let 
c to Mainprize, upon ſuch Pain as in 1 & 2 Ph. & M. 13. is limited 
“ and appointed, for not taking or not certifying ſuch Examinations, 
« &c. And it is further enacted, That the ſaid Juſtices ſhall have Au- 
cc thority to bind all ſuch by Recognizance or Obligation, as do declare 
« any Thing material to prove the ſaid Manſlaugher or Felony, to ap- 
« pear at the next General Gaol-Delivery, to be holden within the 
County, City or Town Corporate where the Trial of the ſaid Man- 
« ſlaughter or Felony ſhall be, then and there to be given in Evidence 
« againſt the * and that the ſaid Juſtices ſhall certify the ſaid 
Bonds taken before them, in like Manner as they ought to certify 
« Bonds mentioned in ſaid former Act, E9c. „ | | 


2 Hawk. P. C. A Juſtice of the Peace may detain a Priſoner a reaſonable Time, in 
(a) Obs Elz. order to examine him; and it is (a) ſaid that three Days is a reaſon- 
829, 83zo. able Time for this Purpoſe. | EEE 


| _ — 


E) What ought to be the Fozm of the Com- 
; mitment. „ 


591. 


Bals cap. 12 3. Seal, and ſhew the Authority of him that (5) made it, and 


H. P. C. 94. the Time and Place, and muſt be directed to the Keeper of the Pri- 


5 2 Hawk. P. C. {on. | 8 

119. „ | | | 
(6) It may be made either in the King's Name, and only teſted by the Juſtice, or in the Juſtices 
Name. Dat. cap. 125. 2 Hawk. P. C. 119. Where a Commitment in Execution muſt be to the She- 
riff, or not to the Gaoler, vide 5 Mod. 21. | e 


It may command the Gaoler to keep the Party in ſafe and cloſe Cu- 


+ Hark 7. C. ſtody; for this being what he is obliged to do (c) by Law, it can be 
() 8 Co, 100 no Fault to command him ſo to do. 


9 Co. 87. Dalt. 118, 


2 Haul. P. C. It ought to ſet forth the Crime with convenient (a) Certainty, whe- 
119. ther the Commitment be by the (e) Privy Council, or any other Au- 
(4) H. P. C. thority, otherwiſe the Officer (F) is not puniſhable by Reaſon of ſuch 
94". 12 Mlittimus, for ſuffering the Party to eſcape, and the Court, before whom 
„% 4+ 7 he is removed by Habeas Corpus, ought to diſcharge or bail him ; and 
J $2459 te | Og aaa | OURS 0.4 gy OT DAI - $436 hs 
(e) 1 ar. | 1 


1. cap. 10. On Cor 13h 507, 579, 593+ 2 And. 298. cont. 1 Rel. Rep. 134. 1 Leon. 71 (F 2 170 


2 Inſt. 52, E RY Commitment muſt be in Writing, and under the Hand and 


Commitments. 381 


this doth not only hold where (2) no Cauſe at all is expreſſed in the H. P. C. 109. 
Commitment, but allo where it is (4) ſo looſely ſer forth, that the T. 550- 


5 b 7 wy (a) Cro. Car. 
Court cannot adjudge whether it were a reaſonable Ground of Impri- 519. 
ſonment. 5 Palm. 55S. 


| 8 | : 2 2 Hawk P. C. 
119. (6) As where one was committed for manifold Contumacy to the High Commithon Court» 
1 Kol. Rep. 245-—Or for refuſing wo anſwer, before them, to certain Articles. 1 Rol. Rep. 220, 245: 
or for inſolent Behaviour, and Words ſpoken at the Council-Table. Cre. Car. 135, 579. 2 Bulſt. 


139, 140. 


2 Inſt. 52, 
Cromp. s - 33 
Dalt. cap. 125. 


1 Sid. 78. 1 And. 298. 1 Keb. 305. Palm. 558. 2 Hauk. P. C. 119. Vide 2 Inſt. 591. cont, 


Bur a Commitment for High Treaſon or Felony in general, without 
expreſſing the particular Species, has been held good. 


But now, ſince the Habeas Corpus Act, it feems that ſuch a general Stir. 596. 

Commitment is not good; and therefore where A. and B. were com- LAY e 

mitted for Aiding and Abetting Sit Fames Montgomery to make his $55. * wa 

Eſcape, who was committed by a Warrant of a Secretary of State for 1 Salk. 347. 

High Treaſon, on a Habeas Corpus, they were admitted to Bail, becaule 5. G. 

it did not appear what Species of Treaſon Sir Fames was Guilty of. 54 d.78 SC. 

It is ſafe to ſet forth that the Party is charged upon Oath; but this ge 25 

is not neceſſary; for it hath been reſolved, that a Commitment for Trea- par: c. 125. 
E fon, or for Suſpicion of it, without ſetting forth any particular Accuſa- Crop. 233. 
| tion or Ground of the Suſpicion, is good. - 5 2 Inſt 52, 591, 
Every ſuch Mittimus ought to have a lawful Concluſion, (c) viz. 2 Hawk. P. C. 
that the Party be ſafely kept till he be delivered by Law, or by Order 120. | 
of Law, (d) or by due Courſe of Law, or that he be kept till further A * 
(e) Order, (which ſhall be intended of the Order of Law) or to the H. p. c 94. 
like Effect; and if the Party be committed only for Want of Bail, it Cromp. 233. 
ſeems (F) to be a good Concluſion of the Commitment, that he be kept Palt. cap. 
till he find Bail; but a Commitment (g) till the Perſon who makes it 574. 


| | A) That the 
ſhall rake further Order, ſeems not to be good ; and it ſeems that the Party, LB Lies of. 


committed by ſuch or any other Irregular Mittimus, may be bailed, theſe Words, 


| 15 „ . :  wntil he be de- 
livered by due Courſe of Lac, makes no Nullity in a Juſtice of the Peace's Mittimus ; for they are no 


more than the Law ſays. 3 Keb. 531. (e) 1 Lev. 230. cont. Cro. Car. 558. (f) 6 Mod. 73, 74. (e) 


2 Inſt. 52, 591. 1 Rol. Rep. 220. 1 Lev. 230. Cro. Car. 579. cont. 3 Bulſt. 48, 49. 1 Hol. Rep. 
410. : | | 


Alſo a Commitment grounded on an Act of Parliament ought to be 

| - . Carth. 152, 
conformable to the Method preſcribed by ſuch Statute; as where the 15;. 4d. 
Church-wardens of Northampton were committed on the 43 Eliz. cap. 2. judeed, un 
and the Warrant concluded in the common Form, viz. until they be duly a Pitterence 
diſcharged according to Law; but the Statute appointing that the Party REY. HE: 

"0% . 1 ü 2 tWeen a 

ſhould there remain until he ſhould Account, for Want of ſuch Concluſion Commit. 
they were diſcharged. | . = 


ment as a 
f Criminal, | 
and where one is committed for a Contumacy,” 


So where one Bracey was committed by the Commiſſioners of Bank- 1 Salt, 348. 
_ rupts, for refuſing to anſwer, and they concluded their Warrant, v7z. 3 
until he conform himſelf to our Authority, and be thence delivered by due 2k 4208 
Courſe of Law; and upon the Return of a Habeas Corpus, he was diſ- S. C. 
charged; for the Statute only impowers them to commit until Ye mit 
bimſelf to be by them examined. ; | | 
So where one 7axley was committed by the Earl of Nottingham, Se- Carth. 291 | | 
eretary of State, by Virtue of the 35 Elix. for refuſing to anſwer, whe- Tax! > Caſe: 
ther he was a Feſuit, Seminary or a Maſſing Prieſt ; and the Concluſion of 1 
the Warrant was, there to remain until he ſhall be from thence diſcharged _ | = 
by due Courſe of Law; whereas the Words of the Statute are Special, | 
VIZ. nt be ſhall anſwer unto the Queſtions; and he was diſcharged on 


8 E being 


e bps 2 
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Baxter's Caſe, 
Alich. 20. 


— 


being asked theſe Queſtions, and anſwering them openly and directly 

in the Negative. | | 1 
Mr. Baxter being committed, by two Juſtices of the Peace of Mia]. 

ſex, to Clerkenwell Priſon, was brought by Habeas Corpus to C. B. the 


Car. 2, in Gaoler returns that he keeps him by Virtue of a Warrant from the Juſti. 


C. B. 


ces of the Peace, in theſe Words, //hereas it bath been proved unto us, Tm 
Oath, that Richard Baxter, Clerk, hath taken upon him to preach in 39 


unlawful Aſſembly, Conventicle or Meeting, under Colour or Pretence of Ry. 


erciſe of Religion, contrary to the Laws and Statutes of this Realm, at Ac. 
ton, where he now liveth, in the ſaid County, not having ſubſcribed the Oqt 
by Ada of Parliament in that Caſe appointed to be taken ; and whereas ue 
having tendred to him the Oath and Declaration appointed to be taken | 


ſuch» as ſhall offend againſt the ſaid Statute, which he has refuſed to take, 


we therefore ſend you herewith the Body of the ſaid Richard Baxter, 
ſtridly charging and commanding you, in his Majeſty's Name, to receive lin 
the [aid Richard Baxter, into his Majeſty's ſaid Priſon, and him ther 
ſafely to keep ſix Months, withont Bail or Mainprize ; and hereof, &c. This 


Return the Court held inſufficient, the Warrant being vicious through. 


out. Firſt, There is nothing in the Warrant to certify to the Court on 
what Statute tne Juſtices proceeded. Secondly, Admit they did pro. 
ceed on the Statute 17 Car. 2. (which they muſt intend, if any) ye 
the Commitment is ill, for ſeveral Reaſons. Firſt, It does nor appear 
that Baxter was Guilty of any Offence at all, againſt this Act. This 
T.aw does not forbid Conventicles, nor enjoin the Taking of any Oath, 
nor ſubſcribing any Declaration, (nay, there is no ſuch Thing as a De. 
claration in the Act) the Preaching at Conventicles is only one of the 
Deſcriptions that are there given of ſuch Perſons as are not to come 


within five Miles, Ec. and the taking the Oath is only allowed them aa 


Remedy to ſecure themſelves againſt the Penalty of the Law; the on 
Offence then is, of Perſons ſo deſcribed, to come within five Miles of a 


Corporation, or the Place where they have taken upon them to preach, 


Sc. Now it does not appear by the Warrant, that Mr. Baxter did ei- 
ther of theſe, it is only ſaid that he took upon him to preach at An, 
where he now liveth, which laſt Words are only the Suggeſtion of the 
Juſtices, and not any Part of that which is proved unto them, upon 
Oath, as the Crime intended to be puniſhed by the Law muſt be. 5 
conaly, It does not appear that he preached, c. ſince the Act of Obli- 
vion, neither is there any other Deſcription given of him to make him 
the Perſon intended to be reſtrained by the Act; the Time ſhould nave 
been expreſſed. "Thirdly, It is not ſaid who made the Oath before the 
Juſtices; ſo that the Priſoner can have no Remedy in Caſe the Oath 
were falſe. Fourthly, If his being at Acton were proved after, Ge. yet 
ar does not appear how long he continued there ; poſſibly he might be 


ſent for before the Juſtices, and committed immediately after his Preach- 


ing, and then he could not be Guilty of any Reſidence puniſhable within 


this Act, and for theſe Reaſons he was diſcharged, 
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(h At whole Charges they are to be ſent to 
P2t\oii, 


« D the 3 Fac. 1. cap. 10. it is enafed, That every Perſon and Per- 
« ſons that ſhall be committed to the common or uſual Gaol, with- 
in any County or Liberty within this Realm, by any Juſtice or Ju— 
« ſtices of the Peace, for any Offence or Miſdemeanor, having Means 
« gr Ability thereunto, ſhall bear their own reaſonable Charges, for 0 


« conveying or {ending them to the ſaid Gaol; and the Charges allo or 


« {ſuch as ſhall be appointed to guard them to ſuch Gaol, and ſhall to 
« guard them thither; and if any ſuch Perſon or Perſons, ſo to be 
% committed, ſhall refuſe, at the Time of their Commitment and Send- 
« ing to the {aid Gaol, to defray the faid Charges, or ſhall not then 


“ pay or bear the ſame, that then ſuch Juſtice or Juſtices of the Peace, 


& ſhall and may, by Writing under his or their Hand and Seal, or Hands 
and Seals, give Warrant to the Conſtable or Conſtables of the Hun- 
« dred, or Conſtable or Tithingman of the Tithing or 'Townſhip where 
« {ſuch Perſon or Perſons ſhall be dwelling and inhabit, or from whence 
„he or they ſhall be committed, or where he or they ſhall have any 
© Goods within the County or Liberty, to {ſell ſuch and ſo much of rhe 
“Goods and Chattels of the ſaid Perſons, as by the Diicrerion of the 


“ ſaid Juſtice or Juſtices of the Peace ſhall ſatisfy and pay the Charges | 


© of ſuch his or their conveying or ſending to the ſaid Gaol ; the Ap- 
& praiſement to be made by four of the honeſt Inhabitants of the Pa- 


LA 
* 


And it is further enacted, That if the ſaid Perſons ſhall not have, 
© or be known to have any Goods or Chattels which may be ſold for 


„ the Purpoſe aforeſaid, within the County or Liberty, an indifferent 


“ Aſſeſſment ſhall be made by the Conſtables and Church-wardens, and 


c two or three other honeſt Inhabitants of the Pariſh or 'I ithing where 


© {ſuch Offenders ſhall be taken or apprehended, the ſaid Taxation be- 
© ing allowed under the Hand of one or more Juſtice or Juſtices of 
& the Peace, if there be ſuch Conſtables or Church-wardens there in- 


0 habiting; and in Default of them, by four of the principal Inhabi- 


tants of the ſaid Pariſh, Townſhip or Tithing, where ſuch Offender 


„ ſpall be taken or apprehended ; and if any ſo aſſeſſed ſhall refuſe to 


* pay their ſaid Taxation, then the Juſtice or Juſtices of the Peace, 
* by whom the ſaid Offenders ſhall be committed to Priſon, or any 


| © Tuſtice of the Peace near adjoining, ſhall and may give Warrant as 
| © aforeſaid, to the Conſtable, Tithingman, or other Officer, there to 


* diſtrain the Goods of any ſo aſſeſſed, which ſhall refuſe to pay the 
e ſame, and to ſell the ſame; and that ſuch Perſon or Perſons fo au- 


| © thoriſed, ſhall have full Power fo to diſtrain; and by Appraiſement 


ec 


* of four ſubſtantial Inhabitants of the ſaid Place, to {ell a ſufficicut 
* Quantity of the Goods and Chattels of the Perſon ſo refuſing, for 
* the Levying of the ſaid Taxation; and if any Overplus of the Mo— 
' ney come by the Sale thereof, the ſame to be delivered to the 
* Owner, 


(G) To 


N riſn or Tithing where ſuch Goods or Chattels ſhall remain and be; 
t © and the Overplus of the Money which ſhall be made thereof, to be 
= & delivered to the Party to whom the ſaid Goods ſhall belong. 


Ry wad 
7 = — . 


mm. Commitments. 


(c) To what Court the Commitment is to be 


certified. 
Vide Title YT the 3 H. J. cap. 3. it is ena, „That every Sheriff, Bailiff of 
Habeas Cor: D“ Franchiſe, and every other Perſon, having Authority or Power 
2465, of Keeping of Gaol, or of Priſoners for Felony, do certify the Names 
"06 


of every ſuch Priſoner in their keeping, and of every Priſoner to 
© them committed for any ſuch Cauſe, at the next general Gaol-Delj. 
very, in every County or Franchiſe where any ſuch Gaol ſhal] be, 


« there to be calendred before the Juſtices of rhe Deliverance of the | ** 
© {ame Gaol, whereby they may, as well for the King as for the Party, 2 
& proceed to make Deliverance of ſuch Priſoners, according to Law, fo 
© on Pain to forfeit to the King for every Default there recorded, one ** 
„ hundred Shillings. 1 1 obs tin 
| fer 

h 

— — Pai 


(H) By what Means the Party map be dil⸗ 
charged from ſuch Commitment. 


Nn . Perſon legally committed for a Crime, certainly appearing to haye 
rg ook A been Jon by ſome one or other, cannor be lawfully diſcharged by 
210. any other but by the King, till he be acquitted on his Trial, or have an 
__ 7 54. Ignoramus found by the Grand Jury, or none to proſecute him on a Pro- 

+ Hawk clamation for that Purpoſe, by the Juſtices of Gaol-Delivery. | 
8 But if a Perſon be committed on a bare Suſpicion, without any Appeal 
H. P. C.109, or Indictment for a ſuppoſed Crime, where afterwards it appears that 
110, 114. there was none; as for the Murder of a Perſon thought to be dead, 
2 Hawk. P. C. who afterwards is found to be alive, it hath been holden that he may be 

1 ſafely diſmiſſed, without any farther Proceeding; for that he who ſuffers 

him to eſcape, is properly puniſhable only as an Acceſſory, where 
there can be no Principal; and it would be hard to puniſh one for a 
Contempt founded on a Suſpicion appearing in ſo unconteſted a Man- 
ner to be groundleſs. TT. —- 
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Common. 


OMMON is a Right or Privilege which one or more Perſons 4 Cs. 374 
claim to take or uſe, in ſome Part or Portion of that which an- 2 anft 65. 
other Man's Lands, Waters, Woods, Ec. do naturally produce. ; Vent. 357. 


without having an (a) abſolute Property in ſuch Land, Wa- 
ters, Wood, Ge. it is called an Incorporeal Right, which lies in Grant, as if I have a 
originally commencing on ſome Agreement between Lords and Tenants, * Rigbt of 
for ſome valuable Purpoſes, which by Age being formed into a Preſcrip- Common in 
tion continues good, although there be no Deed or Infirument in Wri- 
ting which proves the original Contract or Agreement. 


ſerving Rent, if the Rent be behind, I cannot diſtrain che Beaſts of A. becauſe the Righ 
which every Man has, runs through the whole Common; and I cannot ſay that an 
Part of the Common is more mine than another. Co. Lit. 47. a. 142. a. 2 Rol. Abr. 446, 


(A) Of the ſeveral Kinds of Commons: And herein 


1. Of Common Appendant. 
2, Of Common Appurtenant, 
3. Of Common in Groſs. 
4. Of Common pur cauſe de vicinage. 


(B) Of the Intereſt of him who is Owner of the Soil. 


(a) And 
thereforc 


another 
Man's Soil, 
and I grant 
it to 1. re- 
t of Common, 
y particular 


(C) Of the Commoners Jntereſt in the Soil: And here⸗ 


in of the Remedies the Law gives him. 


1. Againſt the Lord or Owner of the Soil. 5 

. Againſt the other Commoners: And herein of Admea- 
ſurement. 

;. Azainſt Strangers. 


Ok App2ovement and Jncloſure. 


t Appoꝛtionment and Extinguichment. 


o —— — . — 


P k the ſeveral Kinds of Commons. 


| '7 HE general Diviſion of Common, according to ſome Books, is in- (a) Of the 
to, 1ſt, Common of Paſture, which is a Right or Liberty that one or Nature of 


more have to Feed or Fodder their Beaſts or Cattle in another Man's this K. 


$ d of 
Lands; 2dly, (a) Common of Turbary, or a Liberty of cutting Turves Comm, 


and that it 


in another's Sand or Soil; 3dly, (5) Common of Piſcary, or a Right and Li- can only be 
erty of taking Fiſh in another's Fiſh-pond, Pool or River; 4thly, (c) Com- Appendant 


| monof Eſtovers, which isa Right of taking Trees or Loppings, Shrub, Un- 
| Cerwood in another's Woods, Coppices, c. and Fthly, (4) a Liber- 
ty, which in ſome Manors the Tenants have of di 
Sravel, Stone, Cc. in the Lord's Soil. 


E 5 231. Sid. 354. 2 Keb 290. that an Aſſiſe lies of it. 8 Co. 48. That by a Grant of a 


| pertinentiis, Common of Furbary paſſes, vide Cro. Tac. 139, 180. 3 Lev. 165. vide 1 Lev. 231. 
ee) That a Man ma 


2 


to an Houſe, 
vide 4 Co. 
gging and taking Sand, Of preſeri- 
bing for it, 
vide 1 Lev. 


Houſe, cum 
1 Sid. 354 


y preſcribe to have ſeparalem Piſtariam, and exclude the Owner of the Soil — 


1 *holly from fiſhing; for he has Rill the Profit of the Soil and the Water, Sc. Co. Lit. 128 Co. 98. 
Lo 1Vort gt. 1 Sand 251. 2 Sand. 326. How it mult be preſcribed for, vide Hard 407, (c) For this 
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75 vide Title Eftotzers, {d" tor this vide Co. Lit. 41. 6. 
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386 Common. 
Lins But the Word Common is uſually underſtood of Common of Paſtyre. 
7 of which there are four (a) Kinds; firſt, Common Appendant ; lecondly, 


nn, 


a Common Appurtenant ; thirdly, Common in Groſs ; fourthly, Common pur 
Shack, in the cauſe de vicinage; and therefore 
County of | 
Norfolk, which is a Sort of Common pur cauſe de vicinage; and the Commencement thereof, vi. 
7 Co. 5. | 

45 . 

? 1. Of Common Appendant, 


1 5 Common Appendant of Common Right belongs to arable Land for 
* ag Beaſts that ſerve for Maintenance of the Plough; as Horſes and Oxen 
5 But ir to plow the Land, Kine and Sheep to compeſter it; and for ſuch Con. 


muſt be (aid mon there is (Y) no need to preſcribe. 

to have been | TE 
Time out of Mind. 4 Co. 37. 1 Rol. Abr. 401. Cro. Car. 542. muſt be Appendant Time ont of 
Mind. Keil 129. b. 1 Nol. Abr. 396. Fitz. Iſſue 143. and cannot be created at this Day. 26 H. 8.4. 
5 Af. 9. Fitz, Aſſiſe 134. 1 Rol. Abr. 396. Ky | | | 


4 Co. 67. As the Lords of ſeveral Manors, in which there were great Waſtes, uſe 

2 Inſt. 96. to Portion out ſome Parts of the arable Lands to their Tenants, which 

they were to till and plow, and were to hold in Nature of Socage, 

was neceſſary, in Support of Tillage, which has always been greatly fa. 

voured in the Law, that the Cattle employed in this Service ſhould 

have Food and Provender in ſome other Parts of the Manor; and thi 

was uſually aſſigned them in ſuch Waſtes, as were leaſt fitted for In- 

| Rel. 46, Provement or Cultivation. =» 5 N 

296 Hence it is, that if before the Statute of Cui Emptores Terrarum, the 

4 Co. 37. a. Lord of a Manor had made. a Feoffment of Parcel of the Manor, to 

S. P. hold of him, the Feoffee, as incident to the Grant, ſhould have Common 
2 6. in the Waſtes of the Lord. „„ Ree 35% ͤ ö ey. 

37 H. 6. 34. This Kind of Common is regularly Appendant (c) only to arable 

26 H. 8. 4. Land, yet it may be claimed by that Name, as Appendant to a Manor, 

4 Co. 37. a. Farm, a Plough-Land, or a Carve of Land, though it may contain Pa- 


1 : — ps ” ſture, Meadow and Wood; for it ſhall be preſumed to have been all ori- 


396. ginally arable Land, though afterwards converted into Meadow, Paſture, 
2 Brownl. Us. | 
298. 


2 Inft. 85, 474. (c) It cannot be Appendant to Land which is approved within Time of Memory, 
out of the Waſte of the Lord. 5 4. 2. Bro. Common 16. S. C. Bro. A. 116. S. C. 1 Rol. Abr. 39) 
S, G. | ; 


(4) 37 H.6. (a) It can only be for ſuch Cattle as are neceſſary in Tillage; ® 
3+ EA. 10,4, Oxen and Horſes to plow the Land, and Cows and Sheep to compeſte 
. 21 ak it; (e) and therefore a Preſcription to have Common Appendant to! al 
39. Manner of Cattle, is not good; becauſe it comprehends Goats, Gere, 


G L128 4. and ſuch like, which is more properly Common Appurtenant. 
(e) 14 H. 6. 5 | 
6. b. Bro. Common 13. 8. C. 37 H. 6. 34. S. C. 1 Rol. Abr. 39). S. C. 


1) E 3. 27. 


34 ber of Cattle. 
1 Rol. Abr. 399. S. C. 


37 E.3.34.b. A Man may have Common Appendant for thirty Cattle in one Place“ 
3 Rel. 4br. and to the ſame Land Common Appendant alſo in another Place, fi 8 


7 0 Part of his ſaid Cattle, and ſo may take it where he pleaſes. 


1 Rol. Abr. Common Appendant (f) may be through all the Year, ſaving 4 


396. S. C. certain Time, in which the Lord uſes it. 

U ECT TT — —— — | | 
on Condition or Limitation; as quamdiu he pays ſo much, ſo tamdin as he ſhall be living in ſue 
Houſe t 
i Hol. Abr. 397. S. C. 


1 : 
" (4, 


Common Appendant may by Uſage be limited to any certain Num. | | 


hich the Common is Appendant. 30 H. 6. 34. Fitz. Treſpaſ, $5. 8. C. Bro. Com mon 13 8. C 


cla 
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Right of Commonage for Beaſts, not (5) only Commonable (c) as 


tage, is good; for a Cottage contains a Curtilage at leaſt; and there is no D 


8 ; - 3 
Common. 387 
a) So it may be to Common in the Meadow, after the Hay car- 47 4 
ried off, till Candleinas. 34. 
ol. Ar. f 


n Is 0 


297. (a) So to Common in the Paſture, from the Feaſt of St. Arguſtin till 4!! Saints. ) E. 3. 26. 34. 
1 Rol. Abr. 397- S. C.——30 it may be to Common two Yeurs after the Corn cut and carried away, 


till it is re-lowed, and every third Year per totum annum. 22 A 42. 1 Rol. . Ur. 397. S. C. 1 Sand 
343. S. P. Vide poſt Letter (C) 


If an Inhabitant of one Pariſh hath Common Appendant in certain: S, 165. 
Waſte Grounds, which lie in another Pariſh, he ſhall be aſſeſſed, and 
pay 'Taxes in that Pariſh wheve his Farm lies, and not in that in which 
he hath Common; for the Common is only incident to it, and will pats 
by a Grant of the Common; and is therefore to be confidered as Part 
of the Farm, and the Farm to be taxed the higher. "3 


2. Of Common Appurtenant. 
Common Appurtenant can only be claimed by Preſcription, and is a 0% £# 12 «- 


A. 
(b) A Man 


Horſes, Oxen, Cows and Sheep, but likewiſe for Beaſts not Common- may pre- 


able, as Swine, Goats and Geeſe. | | ſeribe to 


bave it for 


all Manner of Cattle. 15 E. 4. 33. 1 Rol. Abr. 402. S. C. () Theſe are Commonable, and called 


Magna Averia, for which vide Cro. Fac. 580. 2 Rol. Rep. 173. 1 Sand. 22. f the Lord Licenſes « 
Stranger ad ponend averia into the Common, this ſhall be intended of Commonable Cattle only, and 
not of Hogs. 2 Mod. 7. per North Ch. Juſt.— But if the Licence be for a particular Time, it is 
otherwiſe. 2 Mod. 7. per North. | | 


He that claims Common by Force of a Preſcription, as an Inhabitant 1 2 


. ; 2 3 32. 
of a Town, ſhail have no other Cattle to Common there, but what are 1 Fol. 4 
(4) Levant and Couchant within the ſame Town. — 
| | (d) What 


Cattle ſhall be ſaid Levant and Couchant, vide Ney 3o. where it is ſaid, that by Coke Ch. Juſt. fo 
many Cattle as the Land, to which the Common is Appurtenant, may maintain in the Winter, ſo 
many ſhall be ſaid Levant and Couchant. Vide 1 Vent. 54. And ſo many Beaſts may be ſaid Levant 
and Couchant upon a Houſe, as may be tied there, and are uſually to be maintained in the Houſe. 


2 Brownl. 101. — But per Vaugh. 253. Carile cannot be Levant on a Mefluage only, yet wide 1 Salk. 


169. Preſcription to have Common for all Beaſts Levant and Couchanr, as A pendant to a Cor- 


* | e Difference between a 
Meſſuage and Curtilage, as to this. Alſo a Cottage by Statute ought to have four Acres of Land. 


6 Mod 114. S. C. And Holt, Ch. Juſt. ſaid that he remembred the Trial of an Iſſue, where it was 


3 ruled by Hale, Ch. Juſt. that Foddering Cattle in the Yard was ſufficient Evidence of Levancy and 


Couchancy. 1 Salk. 169. 6 Mod. 114. S. P. 


if a Man claims Common, by Preſcription, for all Manner of Com- 1 por. 4s. 
monable Cattle in the Land of another, as belonging to a 'Tenement, this 398. 


is a void Preſcription; (e) becauſe he does not ſay that it is for Cattle (e) It is 
| Levant and Couchant vpon the Land to which he claims it to be Ap- naught ypon 


| a general 
puirenant; for a Man cannot have Common {ans Number appurte- ee 


nant to Land; and when he claims the Common for all Cattle Com- but is | 
monable, and does not ſay for Cattle Levant and Couchant upon the Te- helped after 

his ſhall be intended C N | „Verdict. 
nement, this ſha!) be intended Common ſaus Number, according to the 


Theadle and 


Words; (F) for there is not any Thing to limit it, when it docs not Miller, 
lay for Cattle Levant. and Couchant. 1 Lev. 196. 

: : | | I Sid. 31 
514. 2 Keb. 108, 120. Afellor and Sfateman. 1 Sand. 346. 1 Mod. 6, 7. and vide 3 Mod. 1 0. 
but. 656. Po h. 201. 1 Vent. 164, 165. and ſo 1 Sand. 227. adjudged. 1 Mod.) 5. Cro. Fac. 44. (7 
bur if a Man preſeribes for Common for a certain Number of Cattle, as belonging to certain Land, 


he need pot tay Levant and Conchant. 2 Mod. 18 5. Vide the Diverſity aCjudged, and 1 Rol. 4by: 
481. i Vent. 163. 1 Mod. 75. Cro. Fac. 27. | 


It ſeems agreed, that if a Man has a Grant of Common for a (g) 22 4 Ft 
certain Number of Beaſts, that the Commoner may take the Beaſts of 54 
1 Stran. 1E 3:23 b. 

ran- 11 H. 6. 
(2) Secus of Common ſans Number. 1 Rol. Abr. 402. Put he that 


16. b. Vide Cro. Fac 15, 75. 
ſtare of Lend, may licenſe a Stranger to put in his Beaſts. 2 Sand. 327. 


clans the (ole P 


— 


| 
y 
; 


1 a Stranger, and put them upon the Common, ſo that it exceed not the 
. Number. 
x Jones 375 Alſo in Caſe of a Common appurtenant, it is ſaid, That where the 
Cro. Car. 432. Number of the Beaſts to be Commoned is certain, the Commoner ma- 
grant over the Commonage of Part, and reſerve the Reſt to himſelf. 

22 Aſſ. $4. It is clear, that if a Commoner borrows Cattle to manure his Land, he 
1 Rol. Abr. may uſe the Common with them; for by the Borrowing he has a Speciz] 
396: 402- Property in them. 


Skin. 138. S. | : | | N | 
P. admitted. 3. Of Common in Gols. 


tt * „ * 


Go Li. 122 This is a Right of Commonage which muſt be claimed by Deed or Pre. 
9. Li. 1. %% , ; 
z luft. 477. ſcription, and has no Relation to any Land belonging to the Commoner; 


What ſhall it may be for a certain Number of Cattle, or ſaus Number. 
be ſaid Com- | | | q | 
mon in Groſs, vide 1 Rol. Abr. 402. 13 Co. 66. 


11 E. 6.22.6, He that hath Common in Groſs for a (a) certain Number of Cattle, = 
I N. _ may put in the Cattle of a Stranger, and uſe the Common with them. 
402. S. C. | | 3 q | = - 
(a) So may he who hath Common ſans Number in Groſs. 11 H. 6. 22. b. 1 Rol. Abr. 402. S. C. ft 
gs 1 ; 5 | SE RES LE # Sc 
„8 35 Common Appendant cannot be made Common in Groſs, for this is MK m 
26 H. 8. 3 for Cattle Levant upon the Land, to which, c. and therefore it can. 1 4 
1 Rol. Abr. not be ſevered without Extinguiſhment. 5 bz 
401. S. C. | | 
Cro. Car. 542. 8. P. | | | 
es N | | ES = te 
1 Nel. 157. So Common Appurtenant for Cattle levant and couchant upon the 1 Se 
402. Land, cannot be made in Groſs. . 2 2 
C . Ac. 15. 3 ; SG 72855 7 2 
8 K. Bu though it cannot by Grant be ſevered from the Soil, yet Common appurtenant for a cer- : 
tain Number of Beaſts may be granted over, per Cur", | | =” 
1 Fol. Aw. If A. and all thoſe whoſe Eſtate he hath in the Manor of P. haze fe 
202 had Time out of Mind a Fold-courſe, /. Common of Paſture for any ih 
Cro. Car. 432, Ff h | edi R- 2 8 | | 1c 
433. $. C. Number o Sheep, not exceeding 300 J. in a certain Field, as appurtenant wh 
Adſjudged, and to the ſaid Manor, he may grant over this Fold-courſe to another, and 
Rated, that ſo make it in Groſs; becauſe the Common is for a certain Number, and No 
it was Brant by the Preſcription the Sheep are not to be levant and couchant upon bin 
ed over with he M 1 C r | 
Parcel of the the Manor, but it is a Common for ſo many Sheep appurtenant to the | 
Manor. Manor, which may be ſevered from the Manor as well as an Advowſon, th 
1 Jones 375. without any Prejudice to the Owner of the Land where the Common is 
S. C. adjudg to be taken. | 1 15 by 
ed. -. | | ſuf 
4. Ok Common pur cauſe de Vicinage. 2 
| | | | | it is 
Co. Lit. 122.4 Common pur cauſe de Vicinage is but an Excuſe of Treſpaſs, and no 
Man can put his Beaſts into the Land in which he has ſuch Common, | _ | 
but they muſt eſcape thither themſelves, and either of the Parties that his 
(5) IO bY has ſuch Neighbouring Grounds (5) may incloſe againſt the other. = 887 
uc nclo- | | | | as | 
ſure the Common is gone. 4 Co. 38. 1 Rol. Abr. 399. S. P. 3 7 
| | p | | 5 b-+ cre 
1 Rol. Abr. But if there be Common pur cauſe de Vicinage between two Manors, h 
399. : : the 
and the Lord of one Manor incloſes, yet he ſhall not bind a Copy holder 25 


of the ſame Manor, but that he may have Common pur cauſe de Vicinast 
as he had before. 1 


— 


7 Co. 5. b. If there be Common pur cauſe de Vicinage between the Towns of 4. 


3 per and F. and A. hath 50 Acres of Common, and B. hath 100 Acres of 


Common, the Inhabitants of 4 cannot put more Cattle into the! 
4 Commos 


— 


Common. 


Common than the 50 Acres will Depaſture, without any regard to the 
Common of B. for the criginal Cauſe of this Common was not the Pro- 
fit of either Town, but to prevent Suits in open Countries for reciprocal 
Eſcapes from one Field into the other. 8 

If there are two Manors in one Vill, the Tenants of each may inter- Vide 2 BA 
common, and this is likewiſe called Common pur cauſe de Vicinage. 87. | 

Every Common pur cauſe de Vicizage is Common Appendant, and 1 a 47. Pl. 
therefore a Man need not preſcribe in a Common pur cauſe de Vicrnage ; 


— 


1 Rol. Abr. 


but it is ſufficient to ſay, that he and all thoſe whoſe Eſtate, c. have 299. But for 
uſed to intercommon Cauſa Vicinagii. | | Sf this vide Poph, 
Latch 161, 


— — —T— — | | — 3 Keb. 388. 


6) Of the Intereſt of him who is Owner of 


HE Lord of the Soil hath ſuch an Intereſt therein, that it ſeems GT | 
4 C . . : . (W's 4.122. A, 
agreed, That a Cuſtom or Preſcription (a) totally to exclude him (4) There. 
from all manner of Frofit, is void, as unreaſonable and againſt Law. tore if the 
| | Owner of the 


Soil grants to another Common ſans Number there, et the Grantee cannot uſe the Common with ſo 


many Cattle, that the Grantor ſhall not have ſufficienr Common for his Cattle. 12 H. 8. 2. 1 Rot. 
Abr. 396, 399. Bridg. 5. 1 Rol. Rep. 365. 1 Sand. 245. S. P. admitted. — But where the Lord ſhall 
by Preſcription be refrained to a certain Number, vide 2 Rol. Abr. 267. pl. 2. | 


But one may preſcribe or alledge a Cuſtom to have olan Veſturan . Li 122 
terre, from ſuch a Day to ſuch a Day, and exclude the Owner of the And may. b 


Soil. | ue be to 


Ave ſebara- 


lem Paſturam, and exclude the Owner af the Soil from Feeding there. Co. Lit. 122. 4. 


Alſo it ſeems by tlie better Opinion, That a Preſcription for 61. & ſe- But for this 


| maraP Paſtur at all Times, ſo as to exclude the Lord from feeding there, vide 1 Vent. 


is good; for this does not exclude the Lord of all the Profits, for he 305 
ſhall have the Mines, Trees, Oc. and is not like a Preſcription for the! Song. : 50. 
whole Common to exclude the Lord, for that is repugnant. 1 Lev. 268. 


Potter and 


North, and 2 Lev. 2, 1 Vent. 123, 163. 2 Sand. 324. 1 Mod. 74. 2 Keb. 758, 842. Hopkins and Ro- 


binſon. ö 


The Lord without Preſcription cannot agiſt the Cattle of a Stranger in 30 E. 3. 27, 
the Common. | ts | | 1 Rob, Abr. 
5 But he may (4) licenſe a Stranger to put in his Cattle, if he leaves 9b. 
ſufficient Common for the Commoners. 1 22.8 Ad $7 


| > . : e Da | E&P vide 2 Mod. 
275. (b) And if the Lord Licenſes a Stranger ad Ponend' averia into the Common, this ſhall be in- 
tended of Commonable Cattle only, and not of Hogs; but if the Licence be for a particular Time, 
it is otherwiſe. 2 Mod. 7. Per North, That ſuch Licence muſt be by Deed. 2 Lev. 2. | 


If the Lord alien in Fee the Soil where the Common is taken, ſaving 18 Af. 56. 
his Power of Paſture, as Lord, he ſhall have Common there as Lord, Ee 
aliter without any ſaving; but the Alienee of the Soil may Depaſture it, 3 


3. 
| Rol. Abr. 
as the Lord had done before. 396. f 


If A. grants Common to B. in a certain Place, A. cannot afterwards Cn, Fac, 271; 
erect a Rick there; for by the Grant the Cattle of B. are to range over Farmer and 
the whole Place without Reſtraint, and it ſhall not be in the Power of A. Grant. Lelv. 


to defeat his own Grant, 2 8484. 


5 C 8 (C) Df 
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30 Common. 


* 


1 Rol. Abr. 


(c) Ok the Commoner's Intereſt in the Soil, 
and herein of the Remedies the Law gives 


him, 
(a) For the Commoner hath only a (a) ſpecial and limited Intereſt in the Soil, 
Intereſt and but yet he ſhall have ſuch () Remedies as are commenſurate to 


Power of a his Right, and therefore may diſtrain Beaſts Damage-feaſant, bring an 
CNY Action on the Caſe, Cc. but not being abſolute Owner of the Soil, he 
coral gent cannot (c) bring a General Action of Treſpaſs for a Treſpaſs done upon 


ing thereof, the Common. 


wide Bridg. ; | 1 . | | : 
10, 11. Godb. 123, 124. 2 Leon. 201, 202. (b) Where he may maintain an Aſſiſe, and what ſhall be 


a ſufficient Seiſin for that Purpoſe. 1 Rol. Abr. 404. (c) 4 Mod. 187. Carth. 285. admitted. 


12H.8.22 A Commoner cannot regularly do any Thing on the Soil which tend; 
13 E 8. 15. to the Melioration or Improvement of the Common, as cutting down of 
e Buſhes, Fern, Oc. OE PE os | 

Therefore if a Common every Year in a Flood is ſurrounded with 
405. Water, yet the Commoner (4) cannot (e) make a () Trench in the 
2 Bulf. 116, Soil to avoid the Water; becauſe he has nothing to do with the Soil, but 


S. P. only to take the Graſs with the Mouth of his Cattle. 
Godb. 5 2. S. P. | 


4) So the Commoner cannot cut Buſhes, Fern, c. which impair the Common. Bridg. 10, Unleſs it 


8 be by Special Preſcription. Godb. 18 2. (e) Unleſs by Special Cuftom. (f) For if he makes any 
1 Thing de novo in the Land, he is a Treſpaſſer, but may amend and reform a Thing abuſed ; and there 


fore if the Land be full of Mole-hills, he may dig them down. 1 Brownl. 228. So if there be Holes 
dug in the Common to the Damage of the Land, the Commoner may put again the Earth dug in- 
to its Place. 1 Browwnl. 228. Alſo a Commoner may ſcour a Trench, as has been uſed to be done 
Time out of Mind, and as is done in the Moors of Somerſet. 1 Sid. 251. ek EY 


Lit. Rep.38. Every Commoner may (g) break the Common if it be incloſed, and 
& vide 1 Rol. although he does not put his Cattle in at the Time, yet his Right of 


Abr. 406. Commonage ſhall excuſe him from being a Treſpaſſer. 
(g) Where | | 


he may make one or more Gaps to put in his Cattle, if the Common be incloſed, a Goldf, 11). 


2 Inſt. 88. — May throw down the Hedges. 2 Mod. 65, 66. 1 Brownl. 228.— If the Lord makesa Pond 
in the Common, the Commoners may let the Water out. 1 Brownl. 228. DN 


2 Leon, 202, Tf a Tenant of the Freehold ploughs it, and ſows it with Corn, the 
2035 Commoner may put in his Cattle, and therewith eat the Corn growing 
upon the Land; ſo if he lets his Corn lie in the Field beyond the uſual 
Time, the other Commoners may notwithſtanding put in their Beaſts. 
But for the better Underſtanding of the Commoner's Right and Inte- 
reſt in the Common, and of his Remedies when his Right is infringed, 
it may be neceſſary more particularly to conſider, | | 


1. What Remedies he has againſt the Lo2d oz Owne! 
of the Soil. N „„ pong 


Pn Air. kill and take them, though they are put there by the Lord of the Mano!) 
2 Rot. Abr. for he has no Remedy by way of Action againſt the Lord; but this Was“ 
90. Matter, as appears by the Authorities in the Margin, long doubted 0! 
00305: becauſe the Property was thought to be in the Lord »atione ſoli, and the 
© wn Lo Beaſts were not at their Natural Liberty ; but it was allowed, that the! 
Cro. Car. 388. could be no Incloſure on the Common to diſturb the Right of Common” 


12 on ing; and ſo in reſpect of the Commoner the Beaſts were unincloſed. 
48. 876. 


3 Leon, 201. Owen 114 Cro. Fac. 195, 229. Codb. 123. 1 Latw. 108 
„ 


If a Commoner finds Conies on the Soil ſpoiling the Graſs, he ma! 


It F 


« 


2 and J. S. cuts Part, or all the Wood, yet I cannot take any Part o 
| which is cut, (þ) but ſhall be put to my Aſſiſe, or Caſe, as my Eſtate is. Cre. Elz. 826. 


£7 
Ee; 
by 
— 
79 
2 
* 


Common. 391 

It is (a) a general Rule, That a Commoner cannot diſtrain or chaſe | 
(a) For 
aut the Cattle of the Lord, or Tertenant, Damage-feaſant, and () that hien 1 
ir the Lord ſurcharges the Common, his (c) proper Remedy is an > Leon. 203. 
Action on the Cale. | Yelv. 104, 
| 129, 

Cro. Fac. 208. 1 Brownl. 187, God. 182. (b) That the Commoner may have an Action on the Caſe, 
. N. B. 125. 9 Co.112,—And how ſuch Action is to be laid. 1 Lt. 107. (c) And therefore there 
can be no Relief in Equity where the Lord ſurcharges. 2 Fern. 116. 9 5 | 


— - 
—— — 


Alſo if there be a Cuſtom, that a Cloſe ought to lie freſh and hained 1 Rol. Ahr. 
every ſecond Year till Lady-Day after the Corn cut and carried away ; * 1 4 
and 7. $. hath uſed Time out of Mind to have Common in the ſaid N ag 
Cloſe after Lady-Day, till it is ſowed again with Corn, for his Cattle judged. 
levaut and couchant upon a certain Tenement as appurtenant thereto; in 
this Caſe, if the Lord of the Soil of the ſaid Cloſe, puts in his Cattle in 
the ſaid Cloſe, againſt the Cuſtom, when it ought to lie freſh and hained 
by Cuſtom, the ſaid 7. S. though he be but a Commoner, (4) yet he (4 So chere 
may take the Cattle of the Lord there Damage-feaſant, and juſtify in the Lord by 
an Action of Treſpaſs brought againſt him by the Lord of the Cloſe where Cuſtom is 


be took the Cattle; for if the Lord may eat the Graſs before the Com- finted to a 


mon is to be taken purſuant to the Cuſtom, the Tenant would be de- 5 
feated of all the Benefit of his Common. | 9 
2 he puts in 


more, Kenvick and Pargiter, Yelv. 129. Adjudged by three Judges againſt two, who doubred, and in- 


Wn, think, that a Cuſtom and Uſage to diſtrain ought to have been alledged. Cro. Fac. 208. 


1 Brownl. 18 . But how far the Lord may be reſtrained to a certain Stint, vide 2 Rol. Abr. 267. 
(e) If ( I have (g) Common of Eſtovers in the Woods of 7 S. 3 
UNS: , 406.” 
8. P. per Cur”. 


5 Cro. Fac. 257. S. P. per Curiam. 1 Rol. Abr. 56 7. pl. 3. like Point. Yelv. 188. S. P. per Curiam. 1 Brownl. 


220. S. P. per Cur'. 1 Bulft. 93, 94. 5. P. admitted arguendo. (f) So if one grants to me 1000 Cords 
of Wood, to be taken at my Election, and the Grantor, or a Stranger, cuts down all, or Part of 
the Wood, I can take no Part of that which is tut down. Sir Thomas Palmer's Caſe, 5 Co. 25. Cro. 


Eliz. 820. Noy 32. Moor 692. Pl. 955. Yelv. 188. cited. (g) But if a Man claims all the Thorns, c. 


growing on ſuch a Place, he may take them, though cut down by another. Douglas and Kendal, Cro. 
Fac. 257. adjudged. Telv. 188. adjudged. 1 Brownl. 219, 220. adjudged. 1 Bulſt. 93, 94. (h) For this 
vide 9 Co. 112. 1 Brocunl. 197. 1 Rol. Abr. 108. pl. 22. F. N. B. 58. Hob. 45. Yelv. 188. 5 Co. 25. 


2. Againſt the other Commoners; and herein of Admea⸗ 
___ kurement, ” 


The Writ of Admeaſurement lies by (7) one Commoner againſt g NB. . 


() another; but if the Tenant ſurcharges the Common, the Lord ſhall ( Per 2 Inſt. 
not have a Writ of Admeaſurement againſt the Tenant. 86. it lies 


only for and 


againſt ſuch as have Common appendant; but 2. vide F. N. B. 125. 1 Rol. Rep. 365. () Yet up- 
on this Suit all the Commoners ſhall be admeaſurcd. F. N. B. 125. | 


So if the Lord ſurcharge the Common, or approve without leaving F. N. B. 123. 
ſufficient, the Tenant ſhall not have a Writ of Admeaſurement againſt 


him, but an Aſſiſe. 5 | 


Tertenant 


One 


No Writ of Admeaſurement lies againſt a Commoner {as Number, E N. B. 129. 
or ſhall his (7) Common be admeaſured, But the | 


may diſtrain his Cattle. 1 Fand. 245. 


. 
1 


- 
4 — —-—-— 
— — "= — 


„0 


22 4 pl 65. 
Style 428. 
Yelv. 104. whole Land. 


2 Lutaw. 1240. : | | | 
(a) But if a Man has Common for ten Beaſts, and he puts in more, the Surpluſage beyond the 7,, 


may be taken Damage-feaſant. 46 E. 3. 12.6, 2 Lute. 1241. cited, and ſaid, That the Avoyry be. 
ing general, it is moſt probable that it was by the Owner of the Soil. —And 9 Co. 112. That an Ai 


on the Caſe is his proper Remedy. 


392 Common. 


| : I —— 
One Commoner (a) cannot diſtrain the Cattle of another, for th, 
Right of Commonage which every Commoner has, runs through th, 


And where one Commoner may have Relicf in Equity a. 
gainſt another for oppreſſing the Common. 1 Vern. 308. 


8 3. Againſt Strangers. 


F. N. B. 128. 5 | 5 pe 
Bridg. 10. 1 Rol. Abr. 405, 320. Telb. 130. Godb, 18 5. Fenk. 144. But can have no Action unleß lil 


per quod his Common was impaired, Kelw. 47. 


3 Lev. 104. But in his Avowry he muſt alledge a particular Damage, as that h: 


 Mootton and could not have Common in tam amplo modo quo debuit & conſuevit, for 


Salter, ad- 


judged. without a particular Damage he can no more diſtrain the Beaſts of: 


Stranger, than bring an Action upon the Caſe. ET 
2 Mod. 6. If in an Action of Treſpaſs brought by a Commoner againſt a Stra. 


| Smithand ger, for putting his Cattle in the Common, per quod Communzam in tan 


dar pa ad. amplo modo habere non potuit, the Defendant pleads a Licenſe from the 

POW” Lord to put his Cattle there, but does not aver there is ſufficient Com. 
mon left for the Commoners ; this is a good Plea ; for though it may te 
objected, the Plaintiff may reply thereto, yet being the very Gift of the 
Action, the Defendant ſhould have pleaded thereto. | | 


2 Med. 7, per But in an Action againſt the Lord the Plaintiff muſt particularly ſte 


Cur. the Surcharge. 


" SIP 2 i 


) Of Appꝛovement and Jncloſure, 
2 Inſt. $5. BY the Order of the Common Law, there could be (c) no Approve- 
(c) fu by ment, becauſe the Common iſſued out of the whole Waſte. 


the Common : | 
Law the Lord might improve againſt any that had Common appendant, but not againſt a Commoner 


by Grant. 2 Iuſt. 474. 


'd) Which But now by the (d) Statute of (e) Merton, cap. 4. © Becauſe grea 


| fee explained © Men having (F) enfeoffed others of ſmall Tenements in their great 


: Inf BAG « Manors, complained they could not make their Profit of the Reſidue 
Vaugh. 257- cc of their Manors, as Waſte, Woods and Paſtures, it is provided, When 


e Made 2 8 : 
72 3 67 ) $0 ſuch Feoffees bring an (g) Aſſiſe for their () Common of Paſture, 


that it ex- * and it is alledged they have not ſufficient Paſture (z) belonging de 
tende only to cc their Tenements, Ingreſs or Regreſs, the Truth ſhall be inquired Þ) 


2nable the 6 | | 
23 ap. che Aſſiſe, and if found they have not ſufficient, they ſhall recow 


: * : 
prove againſt *© Seiſin by the View of the Inqueſt, and by their (&) Diſcretion ſhall 
his Tenants, | | | | | c“ have 
> Inſt: 8 | | | 
() So it may be tried in an Action of Treſpaſs. 2 Inf. 88. Godb. 117, Or if the Lord incloſe a" 
Parr, and leave not ſuffictent Common in the Reſidue, the Commoner may break down the whole 
Incloſure. 2 Inſt. 88. () It extends not to Common of Piſcary, Turbary, Eftovers, Sc. 2 It 85 
(/) So that it extends not to Common in Groſs. 2 Inſt. 86. () So that if found they have 
ſufficient, the Inqueſt ſhall find what is ſufficient, that the Lord may approve the RNeſidue. 
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Common. „ 


& Part ſufficient, Sc. but if found they (a) have ſufficient, Se. the 


| Ty 1 And tho' 1 
cs other ſhall make () the Profit (c) of the (4) Reſidue, and be quit of 510 3 | 1M 
C. the Aſſiſe. | mould prove | | 

B inſuthcienr, | | 15 


the Improvement continues. 2 Inſt. 8), 88. (b) By Incloſure, 2 Inſt. 37. And not by digging tor 
Coals, &c. 1 Sid. 106. And if the Lord makes a Feoffment of Part, his Feoffee may inclole, for the 
Feottment in its Nature was an Improvement. 2 Inſt. 87.. (c) And thereby it is diſcharged of the 
Common; and if the Tenant Purchaſe it, his Common is not extinguiſhed. 2 Inf. 87. (d) But the 
Lord cannot approve the Whole, leaving them ſufficieut in other Lands. 2 Co. 25. 6. 


By the Statute of IWeſtm. 2. cap. 46. The Statute of Merton ſhall (e) Though | 
« bind (e) Neighbours, and ſuch as claim Common of Paſture appur- be dwells in 


ts : . . another 
« tenant to their Tenements, but not ſuch as claim Common by Special +,,n for 
U 


« Grant or Feoffinent for a certain Number, or otherwiſe. the Towns 
| „ | „and Com- | 
mons adjoin. 2 Int. 474.— And if the Lord hath Common in the Tenant's Ground, the Tenant may | we 
| improve Within this Act. 2 Inſt. 474.-——-Scems as if the Common of the Lord was reſer ved upon the | „ 
grſt Feoffment. 2 Inſt. 475. 5 | X | F 
= ©: By Occaſion of (F ) Wind-mill, Sheep: cote, Dairy, inlarging of a 0) Theſs 1 
„Court (g) neceſſary, or (5) Curtilage, (:) none ſhall be grieved by arc but for ö 
Aſſiſe of Novel Diſſeiſin for Common of Paſture. Example; | 
5 | | 3 | | 129 | ; for the Lord | wrt: 
may ere an Houſe for the Habitation of a Beaſt keeper. 2 Inſt. 476. 1 Lev. 62. (g) It muſt be * | 1 


ewed, that, it was done for his neceſſary Reſiance. Nevil and Hamerton, 1 Lev. 62. adjudged. 1 Sid. | Matt: 
EF 79, adjudged. 1 Keb. 283, 314. (5) Whether neceſſary it ſhould be an antient one. 1 Lev. 62. aubi- 14 
E  tatur. 1 Sid. 79. dubitatur. And vide 1 Keb. 283, 314. (i) Though there is not ſufficient Common MM. 
lleft. 2 Inſt. 476. 1 Lev. 62. | | | | 


And where any (&) having Right to approve, levies Dyke or Hedge, (4 It is not ; 
and ()) it is thrown down (½) in the Night or other Seaſon, Ec. and neceſſary to 
it cannot be known (2) by Verdict of Aſſiſe or Jury by whom, and the ſer forth 
* | ak” OS ; what Eſtate | | 
Men of the Town near (o) will not indict ſuch as are guilty of the the Party | 4 
Fact, the Towns near 37 wg. (?) ſhall be diſtrained to levy the Hedge has; for he 
or Dyke at their own Coſts, and to yield Damages. | TX ee the | | 
= „ | | | Hlerbage on- | 4 
ly may incloſe. Carth. 114, and vide 241. () The cutting down of Timber is not within the AQ. N 
Ray m. 487. (m) If the Proſternation in the Day or Night was before the Face of the Owners, or lo 
3 that the Offenders might be known, it is not within the Act. 1 Lev. 108. A Traverſe taken 

| accordingly. (n) For the Inquiſition and other Proceedings on this Ac, vide Cro. Car. 280, 440, 

380. 1 Fones 30. 1 Sid. 107, 212. 1 Lev. 108. 1 Mod. 66. Carth. 241. (o) No Time being appoint- 

ed, it ſhall be intended within a Year and a Day. 2 Inſt. 476. 1 Rol. Rep. 365. Per Cro. Car. 440. A 

convenient Time. (9) The Lord ſhall bring his Action upon this Statute, againſt the Towns border- 

ing round about the Town where the Fact was done, and Judgment ſhall be given, That they ſhall 
at their proper Colts make the Ditch, &c. 2 Inſt. 477. 1 Rol. Rep. 365. e | 


<< By the 3 E. 6. cap. 3. The Statutes of Merton and Het. are con- | | | Wa. 
vp © firmed, and treble Damages given to the Commoners that Recover in | | N 
al ſuch Aſſiſe againſt the Lord. | 85 | 1 
de It has been ruled in (2) Chancery, That a Common which has been 1. 32. þ 1 
en incloſed for thirty Years, ſhall not afterwards be thrown open. (q) Where | 5 1 
WM „ : upon Sugge- | 1 
6 ſtion that an Ineloſure is an Improvement within the Statute of Merton, Chancery will grant an In— oh 170 
by bk: junction till it be determined at Law. 2 Vern. 301, 356. — Where it will decree an Ineloſure purſuant ——— | * 1 
! d an Agreement, though oppoſed by two or three wilful Tenants. 1 Chan. Ca. 48. 1 Vern. 456. *. 1 
1 Chan. Rep, 259.—-Where an Agreement to ſtint a Common. 2 Vern. 103. = 
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394 | Common. 


O) Of Appoꝛtionment and Extinguiſhment, 


Co. Lit. 122. FNOmmon appendant, becauſe it is of Common Right, ſhall be ap. 
. 2.35: C portioned by the Commoners Purchaſe of Part of the Land in 
hcl 5 which he hath ſuch Com mon; but Common appurtenant ſhall be extin& 
4 Co. 3). by the Commoners Purchaſe of Part of the Land, in which, Ec. both 
| Common appendant and appurtenant ſhall be apportioned by Alienation 

of Part of the Land to which the Common is appendant or appurte- 

mant. | | 

For this, and A Releaſe of Common in one Acre, is an Extinguiſhment of the 


where the whole Common. | 
„ 1 | | | 
Poſſeſſion of the whole Land makes an Extinguiſhment, vide 4 Co. 37. 8 Co. 136. 1 Show. 3 50. 4 Moi, 


365. Carth. 342. | 
Hob. 190. A Copyholder had Common in his Lord's Waſte, the Lord grants and 


Cro. Fac. 253: confirms the Copyhold Land and Meſſuage to him and his Heirs cn 


[ 0 $ * . — . . 1 : 
ra in - pertinentiis; it was reſolved the Common was extinct, for it was annexed 
2 Rol. Abr.61. to his cuſtomary Eſtate by the Cuſtom ; which Eſtate being determined, 


2 Brownl.210. the Common is alſo gone, and cannot continue without Words to that 


Moor 667- Intent, and cum pertinentiis will not do, for the Common was no Appur- 


Cro. Elia. 194: tenant to the Freehold Eſtate granted by the Lord. . 
C- o. Fliz. 50. But if A. as Appurtenant to a certain Meffuage and twenty Acres of 


| Bradſbaw and Land, hath Common in the Lands of B. and after B. enfeoffs A. of the 
Eyre. ſaid Lands, in which, Ec. per quod the Common is extinguiſhed ; and after 


4 age pig A. Leaſes to B. the ſaid Meſſuage and twenty Acres of Land, with all 
Commons, Profits and Commodities thereto appertaining, vil occupat vel 

uſitat” cum Præd Meſſuagio, this is a good Grant of a new Common for 

(a) So if a the Time; for though it were not Common in the Hands of the Leſſor, 
Copyhold yet it is Juaſi Common uſed there with, and although (a) it be not the 


 Meſſuage {ame Common as was uſed before, yet it is the like Common; but yet 


Eichcais, to becauſe it was not there averred, that this Common was therewith uſed 


hich be- | 
few. Brie at the Time of the Leaſe, it was adjudged againſt the Defendant who 


mon in the claimed the Common. 


Demeines of | 5 | „ | 
the Lord did belong, and the Lord by Deed grants it per Nomina Meſſuag', &c. & communiar quarum- 


cunque Dito Meſſuag” ſpettant', Ec. vel cum eodem Meſſuag' uſitat', Cro. Elix. 794 2 And. 168. 


1 Salk. 170, A Copyholder, that has Common of Paſture in the Waſtes of the Lord 
$64 out of the Manor, has the ſame, as belonging to his Land, and if he 


n enfranchiſe the Copy hold Eſtate, ſtil] his Common remains; but where 1 


Oldfeld. 
7 b Copyholder has Common in the Waſtes within the Manor, that belol g 


to ” Eſtate, and if the Eſtate be enfranchiſed, the Common is e. 
tine. | . N 

Alſo it has been ruled in Equity, That if the Lord of the Manor en- 
franchiſes a Copyhold with all Commons thereunto belonging or app 
raining, and afterwards buys in all the other Copyholds, and then di- 
pures the Right of Common with the Copyholders he had enfranchiſcc 
and recovers at Law; though the Common be extinct at Law, yet! 
ſhall ſubſiſt in Equity, and the ſame Right of Common as belonged de 
the Copyhold will be decreed. _ = 


2 Conditions 


8. 3 


B 


tion in Fadt; as where a Feoffment is made of Lands, reſerving Rent payable on a certain Day, 


Conditions. 


Y the Word Condition, is uſually underſtood ſome Quality Co. Lit. 201» 
(a) annexed to a Real Eſtate, by Virtue of which it may be lg Fort 
() defeated, enlarged or created upon an uncertain Event. 1 

| led a Condi- 


upon Condition, that if it be not paid on che Day, the Feoffor may re enter, c. Co. Lit. 201. Or 
implied by Law, which is called a Condition in Law; as if an Office be granted to one, the Law an- 
nexes, without expreſs Words, a Condition, That the Party ſhall duly and faithfully execute ir, and 
that for Misbehaviour the Grantor may diſcharge him. Co. Lit. 233. a. (b) And note, That it is a ge- 


neral Rule, that a Condition which deſtroys or defeats the Eſtate or Grant, is to be conſtrued ſtrictly. 
1 Rol. Abr. 438. Co. Lit. 220. | | | | 


Alſo Qualities annexed to Perſonal Contracts and Agreements, are vnde Heads of 
frequently called Conditions, and theſe muſt alſo be interpreted according Covenants and 
to the (c) real Intention of the Parties, and are uſually taken moſt Obligations. 
(d) ſtrongly againſt the Party to whom they are meant to extend, leſt Gun, 
by the obſcure Wording of his own Contract, he ſhould find Means to an Obliga- 
evade and elude it. „ | | 


„ - the Obligor 
ſhall make all the Liner, the Obligee ſhall wear during his Life, the Obligee muſt deliver to the Ob- 
ligor the Cloth of which it is to be made; for all Contracts are to be interpreted according to the 


Intent and ſubje&t Matter. 1 Lev. 93. (4) It I covenant to deliver ſo many Yards of Cloth, and 1 
cut it in Pieces, and then deliver it. Raym. 464. If the Condition of a Bond be to pay 50“. tho” 


| 1 is not ſaid of Money, yet it mult be fo intended, and the Obligor cannot tender fifty Pounds weight 
B of Stone. 1 Sid. 151, Sc. | | | | - | 


(A) By what Wozds created in a Deed, 
(B) By what Wozds created in a Mill. 


(O) Of the Manner of creating the Condition, and at 


what Time it mult be annexed. 


(D) Where the Nature of the Thing will admit of no 
Condition, but muſt be abſolute. = 


(E) To whom the Condition may be reſerved. 

(F) To whom it ſhall be ſaid to extend to be bound by it. 
(6) That ſhall be ſaid a Condition, and not a Co- 
venant. 5 3 3 
(H) Chat ſhall be ſaid a Condition and not a Limita⸗ 

tion, and how they differ. 


(1) Of Conditions pꝛecedent and ſubſequent, 


() Ok void Conditions, being againſt Law. 
(I) Of repugnant Conditions. 
(M) Ok impoſſible Conditions. 


Of the Effect of a void, illegal, oz impoſſible Con- 


1. What 


Condition of 


tion be, That 
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396 3 Conditions. . 


Grants make ſome Act. 


S. C. By the 


nay 


(0) Of the Breach of the Condition: And herein 


1. What ſhall be a Breach thereof. 

2. What the Party muſt do to intitle him to the Advantage 
thereof; and herein of Notice, Requeſt, 'Tender and Refuſal, 

3. What ſhall be a Diſpenſation therewith. 

4. How far he, who enters for a Condition broken, is rein- 
ſtated in his former Eſtate. x 


(p) Ok perfozming the Condition: And herein 


1. What Perſons may perform it. 
2. To whom it may be performed. 
3. At what Time it may be performed. 
4. At what Place it may be performed. 
5. What ſhall be ſaid a ſufficient Performance, 


() What Hall excuſe the Non-perfozmance: And herein 


1. Of the Act of God. 
2. Of the Act of Law. 
3. Of the Act of the Party. 
4. Of the Act of a Stranger. 


* 2 ; 8 ; 2 . - i 2 3 * 


* 


(4) By what Ulozds created in a Deed, 


Co. Lit. 203. IV Lord Coke ſays, Thar by inſerting the very Word Condition, or ſub | 


(a) Ad effec- Conditione, Conditions are moſt properly created, but there are alſo 
zum ea inten- () others, ſays he, that will do as effectually, as the Word (b) Proviſo, 


tione ad ſol- 


dendum in but then it muſt not depend upon another Sentence; alſo it muſt be the 
the King's Words of the Grantor, and compulſory to enforce the Grantee to do 


a Condition. 9 | 5 | D RT, . 
1 Rol. Abr. 407. 10 Co. 42. Hob. 231. 4 Leon. 70.— Where the Words Si modo by the Common Lav 


make a Condition; though it is otherwiſe by the Civil Law, as in a Licence from the Archbiſhop to 


accept another Living, modo fit within ten Miles of the former. Vide 1 Jenes 304. Cro. Car. 475. Owen 


152. (60) 2 G. 70. 6. 


be 4, It is ſaid to have been adjudged, That a Feoffment (e) ea intentione 
407. does not make a Condition, and it is only a Confidence or 'Truſt, unless 


Co. Lit. 204. an expreſs Re-entry be limited. 
(c) & Man „ | SET . 
made a Feoffment ea intentione that his Wife ſhould have an Eſtate for Life, the Remainder to his 


youngeſt Son in Fee, and the Feoffee died withour making ſuch Eftate ; it was reſolved the Heir of 
the Feottor could not enter, for that there was no Condition, but an Eſtate executed preſently gc- 
cording, to the Intent. 4 Leon. 2, If the King grants an Advowſon in Fee, and further conceſſ# 


that the Grantee may amortize this for the Soul of the Progenitors of the King; this is but a L. 
cence, and not 4 Condition. 43 E. 3. 34. Fitz. Condition 7. S. C. 1 Rol. Abr. 40). S. C. 


Cro. Eli 73. Recoverors to an Uſe before 2) H. 8. Leaſed by Indenture for ninety- 


djudged. : | for 
e en nine Vears, and the Leſſee, by the ſame Deed, covenanted with the 


3 Leon. 225, Recoverors to pay the Rent to Ceſtui que uſe, his Heirs and Aſſigns; 
Report of ä 


which the Proviſo was, That if the Leſſee ſhould make his Heir male his Aſſignee, &c. on ws | 


2 


adi 


n 8 


r 


76 
IS 
8 
= 


24 
"3 
q 


* 
82 P 
Bn 


3» - : 1 


Conditions. 397 
Proviſo ſei per, that if Ceſtui que uſe makes not his Heir Male his Aſſignee, 8. C. eited. 
that then he ſhall pay his Rent to the Recoverors, their Heirs and Af- * SOT 

: 4 wh, 22 5 [ne Orc 
ſigns z this (a) Provije makes not a Condition, but only abridges the Proviſs makes 
Covenant. | no Condi— 


. —— ———— 


| . | tion, but on- 
ly a Qualification, or Explicar:on of a Covenant or Grant. Vide 2 Leon. 128. 3 Leon. 225, 226, Dyer 


222. 4 Leon. 70. 3 Leon. 16. Pohb. 119. Moor 707. Gouldſ. 151. 2 Co. 72. a, 1 And. 71, 72. 


If a Man Leaſes toa Woman for forty Years, upon Condition that 1 R/. Abr. 
F illa tam din viveret & cuſtodiret ſe ipſam a ſole Widow, and ſhould in- 410. Sayer 
habit upon the Premiſſes; this is not any Condition, for the Word _— 29595 
0 makes the Intention uncertain, whether another Thing was in— 3 
a 7 15 Po: Y 99. 
tended beſides the Ceſſer of the Term, or the Re-entry. S. C. avjudg- 


ed, for nons 


| A imagihe what the Concluſion ſhould be; bur it was agreed, That if the Leaſe had been for forty 


Years, ſi tam dus ſola viveret & inhabitaret upon the Premiſſes, the Leaſe had determined by her Mar- 
riage or Death. Cro. Eliz. 414. S. C. adjudged by three Judges againſt one, for every $i ought to be 
anſwered v ith a Tunc. Oven 107, 108, adjudged. Gowldſ. 179. S. C. adjudged. Moor 400. pl. 525. S. C. 
«adjudged. (b) Bur if this Word had been omitted, it would have been a Condition; or if ſub condi- 


3 lone quod had been omitted, it would have been a Limitation. G. 179. 


So if a Man leaſes Lands to another, Proviſo ſi the Rent be arrear, 1 Rol. Abr. 

this is not a Condition, becauſe the Word „ makes the Intention #'% _. 

; | 7 a . Moody and 
uncertain, for where the (c) Proviſo is Hypothetical, it ought to be 


Grarnon. 
ſhewed what he would have. 1 Rol. Rep. 
=o | Cos | | . „ 367. 8. C. 
Owen 107. S. P. By two Judges argnendo. Cro. Fliz. 414. S. P. by three Judges againſt one arowendo. 
(c) Where this being a proper Word of Condition, though put in an improper Place, ſhall make the 


3 Eſtate Conditional. 2 Co. 72. b. 


If a Man leaſes Land to another, Proviſo if the Rent be behind, it ſhall 


be lawful for him to Reſtrain, and not being ſufficient, the Ground to re-enter 3 


410. Moody 


into the Premiſſes, and the ſame to have again in his former Fftate, this is and Garnon. 
no good Condition, for the Words are not, that he ſhall reſtrain the 1 Rel. Rep. 


Goods upon the Tenement; nor is it known what is intended by the 272 = 
Word ſufficient, ſcilicet, ſufficient Reparation, Rent, &c. and the e.“ judg 


F Words, the Ground to re-enter into the Premiſſes, are inſenſible. | 1 Bult. 153, 


| | „ 46; a e-.* 
adjudged. Moor 848. PI. 1551. S. C. adjudged ; becauſe not ſaid what ſhall be reſtrained, nor who 


Diſtrain. 


Fall re-enter. Cro. Fac. 390. S. C. adjourned, and ſaid, Coke held Reſtrain to be the ſame as 


If 4. enfeoffs B. upon Condition that he ſhall render to C. and his Lit. Sed. 345. 


| Heirs, an yearly Rent of 205. and if B. and his Heirs fail of Payment Ce. Lit. 213.4. 


thereof, that then AH. and his Heirs may enter, this is a good Condition; 


| : for though a Rent cannot be reſerved to a Stranger, yet yearly Rent in 
chris Caſe (a) ſhall be intended of an yearly Sum of 20 5. in Groſs. 


(d) If a Man 


grants a 


| Walkin a Foreſt, provided the Grantee ſhall not cut down any Trees ſuper Præmiſſa, though the Soil 
not granted, and Premiſſa bath properly a Relation to the Thing ir ſelf; yer ſince in this Caſe it 
cannot have ſuch Conſtruction, it ſhall be intended of Trees growing within the Walks. Cro. Elix. 781. 
acjudged, & vide Moor 526. Dalſ. 54. Moor 52. | | | : 


If A. being ſeiſed in Fee of the Manor of B. and of divers Lands in Pojb. 102, 


then in the Poſſeſſion of D. for ſeveral Years to come, makes a Feoff- 103. Slaving's 
ment thereof to E. to the Uſe of himſelf in Tail Male, Remainder to pA 
F in Tail Male, Sc. Provided that F or the Heirs Male of his Body 
in whomſoever of them the Inheritance in Tail of all the Premiſſes ſhall accordinely, 
3 . es to be, ſhall pay to the Daughter of A. 2001. according to the *5 the, Ob. 
= 1.4 ] 

5 the Manor of B. and the Lands in C. and in his Name to take Poſſeſ- 
den and deliver it E. whereupon Poſſeſſion is given to C. of all but what 


fed to the 
Chancellor 


| | 1 10 5 - 
of A. and 4, makes a Letter of Attorney to 7. S. to enter in- Tadpes: y 
ge! 


0 
wo 
2 


din the Poſſeſſion of D. and D. never attorns, ſo that the Lands 
| 1 | iu 
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Vide Tit. De- 


398 i 5 3 Conditions. 


— 


and dies without Iſſue, yet F. is not bound by this Condition, becauſe he 
(a) If a Man hath not (a) all the Land according to the Purport of the Condition, 


makes a which was, That he that had all ſhould pay, Ec. and a Condition ought 


Deed of to be taken ſtrictly. 

Feoffment of | 3 : Cn 
Lands in ſeveral Counties, upon Condition the Feoffee ſhall re infeoff him of all the Land within 
twenty Days after the Dare, if Livery is made but of Part within the twenty Days, the Condition i; 


not broke, though «ll is not reconveyed within the twenty Days, according to the Letter of the Con- 


dition, which is intire. Hob. 24. 


x Sod, 78, If the Condition of an Obligation be in this Manner, vz. The Cyndi. 
Malevrer and tion of this Obligation is ſuch, That if the Obligor ſhall appear coram Do- 
Hawsxby, ad- mino Rege apud Weſtmon' ſuch a Day, ad Reſpond', &c. then the Con. 
judged for dition of this Obligation ſhall be void, or elſe the ſame ſhall be in full Power 
l and Vertue , yet this is a good Condition, for the Senſe is perfect without 


murrer, the theſe laſt Words, and they ſhall be rejected for their Abſurdity and Re- 
Defendant pugnancy. | | 


having | 


pleaded the Statute of 23 H. 6. 1 Sid. 456. 1 Mod. 55. 2 Keb. 625. S. C. adjudged. 


* 7 4 2 3 


(B) By what Wozds created in a Will, 


As the Intent of the Teſtator chiefly governs in Wills, ſuch Con- 
viſe ſtruction is always made of the Words, as will beſt ſupport his In- 
Co. Li. 204. 4. tent, and therefore theſe Words ad faciendum, faciendo ea intention, ad 
Dalſ. 58. effectum, Sc. in a Will create a Condition. | | 


Moor 57. | 
Pl. 162. Popb. 8. Cro. Eliz. 454. Owen 92. Gouldſ. 75. 


1 Rol. Abr. So if a Man ſeiſed of Socage Lands, having two Daughters, deviſes it 
410, 411. to one of the Daughters, To have and to hold to her and her Heirs, to 


_ Cro. Eli. 146. pay to her Siſter a certain Sum of Money at a certain Day; theſe Words 


8 a0judg. make a Condition ; fo that the other Siſter, if the Money is not paid, 


1 Leon. 174. may enter in Moiety for the Condition broke, becauſe otherwiſe ſhe ſhal) 


| 3 be Remedileſs. 


ed. | 
Gouldſ. 134. Co. Lit. 236. S. C. cited. 


1 Rol. Abv. Bur if a Man deviſes Lands to B. for Life, paying to C. 6 / Rent 


411. and yearly, which he Wills to be paid at two Feaſts Half-yearly, and if it i 


6. "OT 5 
Hons 3 be arrear, that then it ſhall be lawful to C. to diſtrain; it feems this Word 


tur, & vide Paying makes not any Condition, in as much as a Diſtreſs is limited {0! 
Lane 578. Non- payment thereof. | 


38 40%. 3. If a Man deviſes Lands to his (Y) Executor to ſell, and (c) to make 


1 Rol. Abr. Diſtribution of the Money for his Soul, and dies; if the Executor does 


410. S. C. 

(60 For De- | : 
viſes to Executors for Payment of Debts, vide Titles Deviſe, and Uſes and Truſts. (c) A Man deviſes 
51. yearly out of his Land to his younger Son, towards his Education in Learning; this creates 


no Conduton, ſo that he ſhall haye the Rent, though not educated in Learning. 2 Leon. 154 3 Leo 
65. and vide Dalſ. 116. — 


not fell it, the Heir may enter, for this creates a Condition. 


in C. paſſed not, and after A. by Will bequeaths 200 J. to his Dauęhiect, 
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Cc. where the Eſtate is executed it is not to be defeated by Condition or Defeazance 


i 8 . TTY” PI TOS ts 0a 
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Conditions. 


(O0) Of the Manner of creating the Condt- 
tion, and at What Time it muſt be an- 
nexed. 


FN Onditions cannot be annexed to Eſtates of Inheritance, or Frehold 1 Nef 45, 
Eſtates, without (a) Deed. 413, 44 

| „ | | | (4) Cannot 
regularly be reſerved but by Deed indenred. 1 Rol. Ahr. 413.—But if by Deed Poll, and the Feof- 
for, cc. gets it into his Cuſtody, he may filead the Condition againſt the Feoffee, &. Lit. Sect, 
375. Co. Lit. 23 l. > wo: 


If a Feoffment be made of two Acres upon Condition, and for Breach, 1 Rot. Abr. 
that he may re-enter but in one, this is good. = 412. 

If a Man agrees with me to make a Feoffment to me upon Condition, 31 t. 
and after makes a Charter of Feoffment without any Condition, and! Rel. Alx. 
after makes Livery ſecundum for mam Chartæ without any Condition, this“. 
is abſolute without any Condition, for the Livery is not made according 
to the Agreement, but according to the Charter. 


But if A. agrees to enfeoff E. in Surety of Payment of certain Mo- GL. 22. l. 


ney, and after makes Livery to him and his Heirs generally, the Eſtate 
is holden by ſome to be on Condition, in as much as the Intent of the 
Parties was not changed, bur continued at the Time of the Livery. 


If a Man makes a Charter of Feoffment to another, and in the Deed 7. 


* 


and Seiſin to him upon Condition, the Feoffment is of like Force as if no 
ſuch Deed had been made. | 2 
If a Diſſeiſee releaſes to his Diſſeiſor all his Right, and at a Day after, ; 


the Diſſeiſor by Indenture grants, that if he pays ſo much at a Day cer- 43 a. 4 5 


tain, the Releaſe ſhall be void; this is a void Condition, (b) as to revive 414. 


the Right to the Diſſeiſee. | Co. Lit. 236. 
(b) For Inheritances executed cannot be defeated by ſubſequent Defeaſance. Co. Lit. 236. —- But a 
Releaſe, Feoffment, &c, may be. defeared by Incenture of Defeaſance made at the lame Time. 
Co. Lit. 236. 2 Co. 71. b. | | 


Rents, Annuities, Warranties, Oc. (being Inheritances (c) Execu- 8 
) may be defeated by a Defeaſance made at the ſame Ti Bur” in. 
tory) may be detcated by a Defeaiance made at the ſame Time, (4) or (5) Bur in 
5 „Sai ofa. 

Feotiment, 


„ unlets con- 
tained in the ſame Deed, or in another executed at the ſame Time. 2 Sand. 48. (d) Cro. Eliz. 6 


at any Time after. 


2 


5 2 


Adjudged in Caſe of a Defeaſance to a Bond, but 2 Sand. 47, 48. adjudged contra by Toiſclen; bur it | 


1s ſaid by Sanders minus conſulte, for the Law is clear, that an Obligation, Judgment, Sc. may be 
defeated by a ſubſequent Defeaſance, and ſo is the common Practice; but for this vide 1 Rol. Abr. 590. 


If the Condition of an Obligation be to ſave harmleſs certain Lands Moor 679. 
from all Incumbrances made by the Obligor; and upon the Back thereof Blele and 
there is a Memorandum wrote, That the Condition ſhall not extend to mo 

the Extent upon a certain Statute acknowledged by the Obligor ; 
(e) this being wrote before the Sealing of the Obligation, is an Expla- 


e) Where a 
nation thereof, RS 

| | | | wrote on the 
Back of a Leaſe before the Execution thereof, was held good. Cro. Fac. 456. But for this vide 2 Hol. 
Abr. 22, 23. And where a Proviſo, inſerted in an improper Place, ſhall have Reference to rhe Eſtate 
and make it Conditional. 2 Co. 72. b. — — | 


D) here 


it. Seft. 3 59. 
there is no Condition, but when the Feoffor would make Livery of Seiſin Co. Lit. 222. 6. 


to him by Force of the Deed, he expreſſing the Eſtate, makes Livery 
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400 Conditions. , 
(D) Where the Nature of the Thing Will ad- 
mit of no Condition, but muſt be abſolure, 

66 Perſon cannot reſign upon Condition, becauſe it is a Judicial Act, to 

Gayton's Caſe, which no Condition can be annexed, any more than an Ordinary 
can admit, or a Judgment be confeſſed upon Condition. 

N The Tenant cannot (a) attorn to the Grant of a Seignory (5) upon 

Frag Condition, becauſe this is but a Conſent, and no Intereſt paſles from 


Co. Lit. 300, him. 

8. „ 00 -- | EIS 

Executors cannot agree upon Condition to a Legacy. 4 Co. 28. b. (a) Becauſe a bare Aﬀent with. 
out any Intereſt. Co. Lit. 300. b. But a Patron, in reſpe& of his Intereſt, may aſſent upon Condition 
to charge the Glebe of the Parſon. Co. Lit. 300. b. (b) Viz. Upon Condition ſubſequent; ſecs upon 
a Condition precedent. Co. Lit. 274. So a Licenſe to alien cannot be upon a Condition ſubſequent; 
ſecus as to a Condition precedent ; becauſe in ſuch Caſe it is no Licenſe till the Condition perform- 
ed. Poph. 106. „ | | 


Co. Lit. 24. b. A Diſſeiſee may releaſe his Right to the Diſſeiſor upon Condition 


Kelcv. 8 8. S. P. Rut a Condition cannot be releaſed upon Condition. : 
Co. Lit. 274.5. | 
g 9 Co. 35. 6. 8. P. 


Co. Lit. 274-b. An expreſs Manumiſfion of a Villein cannot be upon Condition, for 
once Free and for ever Free. | 


Co. Lit 214, Letters Patent of Denization of an Alien may be upon Condition 


But a Natu- precedent or ſubſequent. 
ralization by . 5 | | _ 

Parliament cannot be upon Condition, for it is againſt the Abſoluteneſs, Purity, and Indebility of 
Natural Allegiance. - Co. Lit. 129. a4... 285 


1 Rel, Abr. A Man cannot releaſe a Perſonal Thing, as an Obligation upon a Con- 
3 and dition ſubſequent, but the Condition will be void, becauſe a Perſonal 
ide 1 Rol, ; | Ka ; . : 

Abr. 940. Thing being once ſuſpended, is perpetually extinguiſhed. 

1 Ro. Als, But a Man may releaſe a Perſonal Thing, as an Obligation, or ſuch 
412. Barkley like, upon a Condition precedent, for there the Action is not ſuſpended 
and Parkes, till the Condition performed ; as where the Releaſe was of an Obligation 
adjudged. with a Proviſo, That he who releaſed might enjoy 120 J. due by 7. & at 
a Day then after to come, which being a Condition precedent was ad- 

judged good. 5 


(E) To whom the Condition may be reſerved. 


[.it. SeF. 34). 8 can only be reſerved to the Feoffor, Donor or Leſſor, and 


Ce. Lit. 214. their Heirs, but not to any Stranger. 


1 Rel. Ar. Alſo by Implication, without expreſs Words, the Law reſerves the 
457, 47: Condition to the Heir of the Feoffor, Oc. for as he is prejudiced by the 


ide Title 


Heir and 44. Diſpoſition, it is but reaſonable that he ſhould take the ſame Advantages; 


ceſtor. that his Anceſtor, whom he repreſents, might. 


$ Co 43, 440. If a Man ſeiſed of Lands in the Right of his Wife, makes a Feoft- 
Co. Lit. 202. a, ment in Fee upon Condition, and dies, and after the Condition is broke; 
8. P. 336.6. the (c) Heir of the Husband ſhall enter; for though no Right deſcended 


S..P.(c} 80 


if a Man makes a Feoffment in Fee of Lands in Borough Engliſp, the Heir at Common Law ſhall cn- 
ter, but the younger Son ſhall after enter upon him and enjoy, Cc. Goab. 5. —If a Man Leafes 19 
Acres, one of the Nature of Boron Engliſp, and the other at the Common Law, upon Condition, Er, 


andthe Leſſor having two Sons dies, each of them ſhall enter for Breach of the Condition. Co. L... 2154. 
| 7 0 
1 ”M 


* 
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to him, yet the Title of Entry by Force of the Condition, which was 
created upon the Feoffment, and reſerved to the Feoffor and his Heirs, 
deſcended, 

If a Condition annexed to Gavelkind Lands be broken, the Heir at Co. Lit. ir, 
Common Law ſhall enter; but when the eldeſt Son enters for the Condi- '* : 
| : : Lamb. 608. 
tion broken, the younger Children ſhall enjoy the Land with him. 

If Ceſtui que fe, after the Statute of Rich. 3. and before the Statute 0. Lit. 202 4. 
27 H. 8. had made a Feoffment in Fee upon Condition, the Feoffee 7 4. 
ſhould not have entred for the Condition broke, but the Ce/?r7 gue n/e. ara 
If a Man ſeiſed in Fee makes a Leaſe for Life, rendring Rent, and | F 298. 
for Default of Payment a Re-entry, Cc. and after dies without Heir, vue. 76. 
living the "Tenant for Life, though the Lord by Efſchcat ihall have the Lr. Sed. 348, 
Rent as incident to the Reverſion, and may diſtrain for it, yet he can- Co. Lu. 215.4, 
not enter. 20 „ es OD 

Guardian in Chivalry or Socage, in the Right of the Heir, may take co Lie. 215. 


Benefit of a Condition by Entry, or Re-entry by the Common Law. 


If Tenant for Life and the Reverſioner join in a Feoffment, che Con- N - 
dition may be reſerved to the Leſſee only, and by his Re-entry he ſhall #?” 
deveſt but his Eſtate. „„ pe | „„ 

If A. enfeoffs B. upon Condition, that if the Heir of A. pays to B. C. Lit. 2146. 
Sc. 205. then he and his Heirs may re-cntcr, this is a good Condition, 8 
of which the Heir of A. may take Advantage, and yet A. himſelf never 
can. | 

If a Man gives Lands to his eldeſt Son in Tail, Remainder to his ſe- Cc.7;t. 379. 4. 


cond Son in Tail, Oc. upon Condition, that if the eldeſt Son, or any of 


his Iſſue aliens, the Land ſhall remain to the ſecond, Sc. the Conſe- 
quence of the Condition that the Land ſhould remain to another, is void, 
though upon ſuch Alienation the Donor himſelf might enter. 


— * 1 


(F) To whom it ſhall be ſaid to extend to be 


bound by it. 


FT an Eſtate be made to a Feme Covert, ſhe ſhall be bound by the 1 K. lr, 
1 Condition, becauſe this does not charge her Perſon, bur the Land. 3 
So if an Eſtate be made to an Infant upon an (a) expreſs Condition, Acer 92. 


* 29. Fo 
the Infant (5) ſhall be bound to perform it. R. thr 


„ 


2 


8 Co. 44. b. S. P. (a) But where an Infant ſhall be bound by a Condition in Law, or not, vide Co. Lit. 
233. b. 234. 4. 8 Co. 44. b. Hard 11. Carth. 42. Vide Head of Infants. (bh) So where an Eſtate is de- 


viſed to an Infant, he is bound to take 


| Notice thereof, and perform the Condition. 2 Lev, 21, 22 
1 Mod. $6. 1 Vent. 200. | | | 


Sd if an Eſtate be made to another in Fee, upon Condition his Heir, 1 Rol. 2, 
prin his Death, though he be within Age, ſhall be buund by the Con- 1 75 180 
tion. 5 1 5 ne J Os 


| | ; | : 8 : Cro. Fac. 374. 
If a Man deviſes Lands to I. his Son, and to the Heirs of his Body, 3 8 ft. 58. 


the Remainder to J. and the Heirs Male of his Body, upon Condition ; co. 68. 
that he or they, or any of them, ſhall not Alien, Diſcontinue, Sc. this Lord Cheney's 
Condition ſhall extend only to reſtrain Z. and the Heirs Males of his fe. 
Body, and not II. or his Heirs. | Ln. 4 
nor his AM ſh ; | 1 Moor 727 S C. 
gns ſhall not alien the Term to any but to one of his Brothers, 1 
and after the Leſſee aliens to one of his Brothers; this Aſſignee 1s not 5 wk 
Within the Condition, but he may alien to whom he pleaſcs. | Cro Fac. 209 
; | S. C. ait. 
ed. Dyer 1 52. S. P. 2 Bulſt. 290. 1 Rob. Rep. 68, 399. S. C. rg 
| K It 


It a Man Leaſes Lands for Years, upon Condition that the Leſſee 


gl 


1 
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, Leon. 38. If a Man deviſes Part of his Lands to his eldeſt Son in Tail, and the 


Oven d. 55. Reſt of his Land to his younger Son in Fee; provided that neither of 


1 75 his Sons ſhould ſell or Leaſe, before he comes to the Age of Thirty 


Years; and that if either of the Sons ſhould, Ec. the other Son ſhould 
have his Lands, Ec. the eldeſt Son, before his Age of Thirty leaſes, and 
the younger enters upon him, he ſhall hold the Lands diſcharged of the 
Proviſo ; for that extends only to the immediate Eſtate expreſly deviſed, 
and not to the new Eſtate ariſing upon the Limitation. | 
: Jeon. 35- If a Man deviſes Land to his Wife, during the Minority of his Son, 
rr * upon Condition that ſhe ſhall not do Waſte, and dies, and the Wife mar. 
Latch 20. Ties again, and dies, and after the Husband commits Waſte, the Condi. 


S. C. ad- tion is not broke. 

judged, be- | | ORs | | 
cauſe a Condition fo avoid an Eſtate ſhall be taken ſtriily.——And per Moor 11. pl. 40. Dyer 65, 
A Proviſo that the Leiſce ſhall not alien, extends not to his Executors. 


Porbe 102, If A being ſeiſed in Fee of the Manor of B. and of divers Lands in 


103. C. then in the Poſſeſſion of D. for ſeveral Vears to come, makes a Feoff. 


ment thereof to E. to the Uſe of himſelf in Tail Male, Remainder to 
F. in Tail Male, Sc. provided that F. or the Heir Male of his Body, 
in whomſoever of them the Inheritance in Tail of all the Premiſt; 
ſhall happen to be, ſhall pay to the Daughter of A. 200 J. according to 
the Laſt Will of A. and A. makes a Letter of Attorney to 7. & to 
enter into the Manor of B. and the Lands in C. and in his Name to 
take Poſſeſſion, and deliver it to E. whereupon Poſſeſſion is given to 
H. of all but what was in the Poſſeſſion of D. and D. never attorns, ſo that 
the Lands in C. paſſed not; and after A. by Will bequeaths 2001, to 
his Daughter, and dies without Iſſue, F. is not bound by this Condition, 
becauſe he hath not all the Land, according to the Purport of the Con- 
dition, which was, that he that had all ſhould pay, &%c. _ 

Vaugh. 31, If A. is Tenant for Life, with Power by a Marriage-Settlement, to 

52. make Leaſes for Twenty-one Years, ſo long as the Leſſee, his Execu- 

T1iftram and tors or Aſſigns ſhall duly pay the Rent reſerved, and he makes a Leaſe 

Countels of . | | . . . . 

Laltinglaſy, Purivant to the Power, the Tenant is at his Peril obliged to pay the 
Rent, without any Demand of the Leſſor, becauſe the Eſtate is limited 
to continue only ſo long as the Rent is paid. BE 

„ Lit. 163.6, If a Gift be made in Tail, on Condition that the Donee ſhould not 
Diſcontinue, and the Donee has Iſſue two Daughters, and one of them 
Diſcontinues, the Donor ſhall enter and evict them both, becauſe it 
was the original Condition annexed to the whole Eſtate, that no Part of 

it ſhould be diſcontinued. ET | | 


e What ſhall be ſaid a Condition, and not 
d Covenant. 


= 


Cp th JF a Man makes a Leaſe for Years, by (a) Indenture, () provided 
408. always, and it is covenanted and agreed between the Parties, that the 


(a) That the Leſſee ſhall not alien, this is both a Condition and Covenant. 
Leſſor may | 


take it as a Covenant or Condition, but not as both. Daf 8. (b) The Word Proviſo ſometin® |. 


amounts to a Limitation, and ſometimes to a Covenant, Co. Lit. 204. a. | 


1 Rol. Abr. If a Man Leaſes for Vears, and in the Indenture there is (d) ſuch a 


408. Clauſe, Et nom licebit to the Leſſee dare, vendere vel concedere ſtatum f 
| 1 termi- 


%) So that the Leſſee ſhall continually dwell upon the Houſe, upon Pain of Forfeiture of the 5 


1 Leon. 246. 
S. C. cited. 


_ 


o wa. 


„ © 
ö 


— TSA %- 


yielding the like Rent, and under ſuch Covenants as were in the firſt 8. 6. 


1 Vert. 200. 


Conditions. 403. 


termini ſim alien perſon.e fine licentia of the Leffor, {ub paua forisfac- Term and 
tur termini predic”, this is a good Cond tion, Intereſt. 

3 | | 1. Rol. Abr. 
409. Co. Lit. 204. Godh. 99. So that neither he, nor his Aſſigns, grant, aſſian or ſel! the Lan: 
to any, prater, &. upon Pain of Forfeiture of the Term. 1 Rol. Kev. 63, 6y. 2 Buiſi. 290. — Her 
being by Indentute, they are the Words of both Parties. Cro. EH. 202. 


—— — 


But if a Man Leaſes for Years, and the Leſſor covenants that the Cre. Ez, 
Lefſce ſhall have Houſe-Boot, Hay-Boot and Plough-Boot, without 92+ 
committing Waſte, upon Pain of Forfeiture of the I.cafe, this is a Cove- 
nant on the Part of the Leffor, and therefore no Condition; and by 
AJuderſou and Beamond the Covenant is no more than the Law avpoints , 
therefore that, and (4) all that is ſubſequent to ir, is vin. | Ca). Where a 


Drocuie Was 


void, becauſe no more was to be done by it than what might be done without. Vide Poph. 1 19. 


If a Man leaſes Lands for Years, rendring Rent, and tie Leffee co- A. 
venants to pay the Rent, and not to do Waſte, and the Letfhr binds 1 55 
himſelf in an Obligation that the Leſſee ſhall enjoy the Hands for the 8 EG 
ſaid Rent, and doing according, to the Covenants of the (ald Jndenture, + | 
theſe Words, (%) for the Rent, make not a Condition, becauſe be hath (The Let 


| other Remedy for the Rent, /c/icet, upon the Indenture of Covenants. tor covenan- 


. | ed that the. 
Leſſee, paying his Rent, ſhould enjoy the Land. 4 Leon. 50. By two Judges avaintt one, the Ca— 
venant is Conditional. ——— But 1 Sid. 280. it is held contrary per Cur”; and. 2 Aro. 34; 35. it is nite 


. 


judged cont.— 80 if a Man leaſes for Years, excepting the Trees and Liberty © fell and cairy 


them away, reparando ſepes & implendo foveas, the Repairing the Ditches, G. is no Con tition, bur a 


Covenant upon which the Leſſee hath Remedy by Action. 2 Vene 200. und vide Aurel 9. 2 Ne. 
Rep. 466. | 1 | | | | 


If a Man leaſes for Years, rendring Rent, and the J. eſſce covenants to Owen 54, . 


repair, Sc. and after the Leſſor deviſes to the Leſſec for more Years, 3 23 53.1 
| 1 And. 2 30. 


| 9 5 : 0 d- 
Leaſe, yet this makes no Condition; for though, after the firſt Teaſe is judged, 


ended, the Leſſee ſhall not be bound by the Covenants, yet the Will ex- S 74- 
preffing that the Leſſee ſhould have the Lands, obſerving the firſt Cove- . © 
- . ſh JI b I 8 f O 190 (70h, 99. 
nants, it ſhall not be taken to be a Condition, by any Intent to be col- Q G.. 
lected out of the Will; for Covenants and Conditions differ much. Poph. 8. S. C. 
b . $0 | cited, 
| | | (tro. Fliz. 288. 
4 TT GEISOINE FEW. „ | | 8. Ge CEOs 


4) What hall be ſaid a Condition, and not 
a Eimitation; and how they differ, 


| 7 . 5 ; E==S | . 2 
XxX 7 OR DS which properly create a Condition, (c) are Sub conditione, Co. Lit. 203. 
| ita quod, ſi contingaty, proviſo, Ef. for the Non-performance of 2 Ce. 79- 
which, none but the Heir at Law can enter: and regularly, in Cate of * = 1 88 
4 8 74 . - : £ a , i 2. NYOTUNL, 68. 
a Condition, the Eſtate of the Party is not determined without Entry or Gauif, eh 
Claim.” | | | (-) Per Lord 
3 | 8 5 5 - 3 FI 2 Coke, 10 Co. 
5. Mavy Portington's Caſe, if there be expreſs Words of Condition annexed to the Eſtate, it can- 
not be conſtrued a Limitation, bur this Opinion bas been denied ro be Law; and ter Hale, C. B. 


| Vent. 200. 1 Mod. 36. There is no other Authority to ſupport it; for firlt, Tho' the Words be pro- 


ber to create a Condition; yer, if upon the Non- performance thereof, the Eſtate be limiced over 
io another Perſon, this ſhall be a Limitation, for it ſhall not be in the Power of the Heir, by lis 
not claiming or entring, to defeat the Intereſt of juch Perſon. 1 Brownl. 65. 1 Rc. Abr. 412. ayd 
e Au Hale, it inay properly be called a conditional Limitation ; ſecondly, if Lands arg 
3 1 3 upon ie n 99 ben Non performance ſhall be conſtrued a Limitation; 
fon 0 Advantage Galieg- be ta dem ot it, "IE Benefit of Condicions annexed to Real Eſtates 
" x, 20g to the Heir, as thoſe to the Perſonal Fſtate do to the Executor. Cro. Elig. 204. Cuen 112. 
Mol. 3. 1 Lites. 809 3 Med. 32. | 


Proper 


—— en 
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cordingly, 


412. dhirne 


two Judges; Law; for this is not a Limitation, but a Condition. ag os 
but Nuxe. If a Copy holder in Borough Engliſh ſurrenders to the Uſe of his Wil, 


Co. Lit. 236. b. Proper Words of Limitation are, Dum, dt1modo, quamdiu, donec, quonuſque, 


ubicungue, u/que ad, taidin, or ſo long as he ſhall pay ſuch a Rent, or be 
ay 2 Mad Abbot or Farſon, Ec. and in theſe Caſes the Law (a) veſts the Eſtate 
in the Party, without Entry or Claim; but he cannot bring a Poſleſſory 
Action, as Treſpaſs, Ec. without an actual Entry. 
Co. Lit. 236.6. So if an Eſtate be made to a Woman (b) dum ſole fuerit, this is 2 


Vaugh. 32. Limitation which determines her Eſtate upon Marriage. 


(b) If a | | 

Leaſe be made to a Woman for thirty Years, ſ tamdiu viveret & cuſtodiret ſe ipſam a Widow, it de. 
termines by her Death or Marriage. Cro. Flix. 414. Poph. 99. Moor 400. CGoulſ. 179. & vide 1 Re. 
Abr. 411, 843. Owen 107. + | = | 


1 Rol. Abr. If a Man, having three Sons, deviſes his Lands to the eldeſt, upon 


411. Hairſ- Condition that he ſhall pay 201. to every of the other two Sons; and 


7000 and that if he fails in Payment thereof to any of the Sons, that then they 
Cro. Eliz,$3,3, may enter and have the Land, this is a Limitation, fo that if the eldef 
919. does not pay the Money, the two Sons may enter into the Land. 

Moor 644. T4 | | 85 | Bs 

Noy 51, S. C. adjudged, and Owen 8. 2 Leon. 38. Cro. Fac. 56, 592. Carter 93. S. P. adjutged between 
S1ittl: and Davis. 1 ä ee „5 e 


1 Rol. Abr. If a Man hath Iſſue two Sons, . R. the eldeſt, and HH. the young. 


_ +$11+4'2 eft, and alſo two Daughters, and deviſes certain Lands to H. in Tai, 


Wiſeman and : cas 8 
ee when he comes to 'T'wenty-tour Years of Age, upon Condition that he 


Cro. Eliz. 376. ſhall pay to my two Daughters, 20/. a Year, at their full Age; and if 
Geulſ. 152 the ſaid H. dies before 'I wenty-four, then I Will that R. my Son and 
£ C. _ Heir, ſhall have the ſaid Land to him and to his Heirs, he giving and 
judged, and pay ing to my ſaid Daughters the ſaid Money, in ſuch Manner as H, 
che Judg- ſhould have done, if he had lived. And if my ſaid Sons H. and R. 
ment in (if the ſaid Lands come to the ſaid R. by the Death of H.) do not pay 


© Bb. Te the faid Moncy to my ſaid Daughters, as aforeſaid, then I Will my fad 


veried--ac-: . a | , Eo 
Land ſhall remain to my Daughters and their Heirs for ever; and after 


the Deviſor dies, this is a Limitation upon the Eſtate of H. and not a 

Condition; ſo that if H. does not pay the Money to the two Daugh- 
ters, after his Age of Twenty-four Years, and at the full Age of the 
Daughters, K. ſhall have it by Way of Limitation, and cannot enter 
as for a Condition broke; becauſe that otherwiſe, . if this ſhould be 
a Condition, it would defeat the Portions given to the Daughters, and 
the future Deviſe to them, which is againſt the Intent of the Deviſor; 
adjudged in a Writ of Error, per totam Curiam, and the Judgment given 
to the contrary 72 Banco reverſed. TO 

If a Man deviſes Lands to another in Tail, upon Condition that he 
ſhall! not alien; and that if he dies without Iſſue, ir ſhall remain over 
to another in Fee, and after the Deviſee aliens, yet he in the Reman- 
and Bond, by der cannot enter for the Condition broke, but the Heir at Common 


} Rol. Ahr. 


Cro. Eliz. and after deviſes to his Wife for Life, Remainder to his eldeſt Son, 
11 (c) paying 40 8. to each of his Brothers and Siſters, within two Years 
{ia mond, After the Death of his Wife, Ec. this is a Limitation, and not a Con- 


adjudged, dition; for if it ſhould be a Condition, it would extinguiſh in the Hell 


2 --0n.114 and there would be no Remedy tor the Money. 
. Vo . | 


Co. {ce 592, 3 Co. 21. 2 Brownl. 68. S. C. cited. (c) For this vide Stile 294. 2 Sid. 152, 


Crs. Fac. 6% If a Copyholder in Fee, in Borough Frgliſh, having three Sons, ſur- 
ne renders to the Uſe of his Will, and deviſes to his ſecond Son, upon 


Moolberſlon 1 SE : . 62:4 es in- 
e e Condition to pay 207. a- piece to his Daughters, and dies, this 1 a Con 


3 . [ 

per totam Cu dition, and not a Limitation ; for there is no Neceſſity to expoun | 
e preter otherwiſe ; as where a Man deviſes to his eldeſt Son. N 

Yr hn, | | 2 I 

wo held it was a Limitation, and that the Land ſhould go to the youngeſt Brother, who 18 inheri . 

able by the Cuſtom; tor that other wiſe be would be prejudice; & vide Carter 171.1 | if 4 


Lad 
a 


ti 
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the Reſidue of his Eſtate to his Executor, after Debts, Legacies, Oc. 415. 


| Conditions, — 405 
If A. deviſes Lands to B. provided that if B. marries without the. 3 
Conſent of C and others, or dies without Iſſue, then to D. Oc. this is z,. pp 
a Limitation, and not a Condition, in Reſpect the Remainder is limited liams and 
over to a Stranger, and not to the Heir; for though the Words proviſo Fry, ad- 
& ſi (a) are expreſs Words of Condition, it would be an unreaſonable . 
Conſtruction of the Intent of the Deviſor, that B. ſhould do an Act, by S. C. 9 2 
which the Eſtate of D. ſhould be forfeited. | jucdged, by 


the Name 


= 


— 0 


of Fry and Porter. Raym. 236. 1 Afod. 86. S. C. adjudged. (a) Dyer 316. S. P. dubitatur. 1 Leon 


283. S. P. dubitatur. 10 Co. 41. 4. 8. P. cont. but in 1 Vert. 203. (as in ſeveral other Books) this 
Opinion of Coke is taken Notice of, and denied to be Law. | 


If a Man deviſes certain Lands to A. his Heir at Law, and deviſes 2 Mes. 7. 
other Lands to B. in Fee ; and if A. moleſt B. by Suit or otherwiſe, be - Angie 
ſhall loſe what is deviſed to him, and it ſhall go to B. theſe Words make N 


| a Limitation, and not a Condition; for if it were a Condition, it ould 


deſcend on the Heir, and then B. would receive no Bencfir by the 
Breach of it. | 


() Ok Conditions precedent and ſubſequent. 


8 precedent are ſuch as muſt be punctually performed before Co. Lit. 218. 
the Eſtate can veſt ; but on a Condition ſubſequent, the Eſtate is Eq. Ahr. 108. 
immediately executed; yet the Continuance of ſuch Eſtate dependeth 


on the Breach or Performance of the Condition. 

As if I grant, that if A. will go to ſuch a Place, about my Buſineſs, H. 7- 
that he ſhall have ſuch an Eſtate, or that he ſhall have 10 J. Sc. this is a k og Abr. 
Condition precedent. 5 b 55 

So if I retain a Man for 40. to go with me to Rome, this is a Con-; ELF 
dition precedent, for the Duty commences by going to Rome. | Abr. 


| | 414. 
So if a. Man, by Will, deviſes certain Legacies, and then deviſes all; pj, 457. 


paid and diſcharged, this is a Condition precedent ; ſo that the Execu- 1 Vene, 327. 


tor cannot have the Reſidue of the Eſtate, before the Debts and Lega- Ce. Car. 335. 


cies are diſcharged. 


But if a Man deviſes a Term to A. and that if his Wife ſuffers the Cr Eliz.219. 
Deviſee to enjoy it tor three Years, that ſhe ſhall have all his Goods as r and 


̃ ; 1 * ob 
Executrix ; but if ſhe diſturbs A. then he makes B. Exccutor, and dies, br run 
his Wife is Executrix preſently; for though in Grants the Eſtate ſhall Curiam, tho' 


not veſt till the Condition precedent is performed, yet it is otherwiſe in Anderſon at 


a Will, which muſt be guided by rhe Intent of the Parties; and this wn. eee 


DR | 1 t. : 
ſhall not be conſtrued as a Condition precedent, but only as a Condi- pg FR 229. 
tion to abridge the Power of being Executrix, if ſhe perform it not. S. C. ad- 


| VUA judged, per 
totam Curiam, Anderſon changing his Opinion. Winch 115, 116. S. C. cited, 


If A. Tenant for Life, and R. in Reverſion in Fee, covenant to levy 1 Rol. Abr. 
a Fine, and that it ſhall be to the Uſe of A. and his Heirs, ſi R. does 415, 416. 
not pay 10. to A. the Tenth of September after; and if he does pay, 2 boy 
then to the Uſe of A. for Life, and after to the Uſe of R. in Fee; in ous.” 8 
this Caſe, this Word ſ½, Cc. is a Condition ſubſequent, and not prece- Fone: 389, 
dent; ſo that A. hath an Eſtate in Fee till R. pays the 105. becauſe Much 103, 
there is a Day limited for the Payment of the 105. and the ſubſequent 
Words explain the Intent to be a ſubſequent Condition, . And if he 
"ays it, then it ſhall be to A. for Life, and after to the Uſe cf R. in 


3 . Fee 


* ** * wy mY — 
* 8 arc... ao — _—_— 
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Fee, which ſhews the Intent to be that A. ſhall have an Eſtate in Fee, q 


—WY 


till the 105. paid. 


3 Lev. 132. 


adjudged. 


Lit. Fed. 3 50. 


Co. Lit. 216, 


41 | 
(a) But if 
A. leaſes 


Lapd to B. 


for five 


Vcars, and 


B. enters, 

and after 
A. by Decd, 
grants to B. 


A Copyholder in Borough Engliſh ſurrenders to the Uſe of himſelf 
for Life, and after to the Uſe of his eldeſt Son and his Heirs, if he 
lives to Twenty-one ; provided and upon Condition, that if he dies he. 
fore Twenty-one, that it ſhall remain to the Surrenderer and his Heirs . 
though by the firſt Words it ſeems to be a Condition precedent ; yet 
upon all the Words taken together, it is not, but a Surrender to the 
Uſe of the eldeſt Son, to be defeated upon a Condition ſubſequent. 

If A makes a Leaſe for five Years to B. upon Condition, that if p 
pays him 101. within two Years, that then he ſhall have a Fec-ſimple 
in the Lands, and makes Livery and Seiſin to B. (a) this paſſes the 
Freehold immediately, and B. has a Fee conditional; becauſe if the 
Freehold was not to veſt in B. till the Condition performed, it would 
be difficult to determine in whom the Freehold lay; for Conditions may 
be inſerted in ſuch Deeds as are perfected privately, as might proxe 
greatly prejudicial to Strangers. 1 5 eg 


that if he pays to 4. 101. during the Term, that then he ſhall have the Land to him 


and his Heirs, this enures as an executory Grant, by increaſing the Eſtate ; but the Fee-ſimpl; 


Co, Lit. 21 7.b. 


Co. Lit. 217. 


Co. Lit. 210. b. 


(% But it 


has been 


ruled in E- 


paſſes not before the Condition performed. Co. Lit. 217. 5. 


But in Caſe of a Leaſe for Life, with ſuch a Condition, the Free. 
hold paſſes not before the Condition performed; becauſe the Liyery 
may preſently work upon the Freehold. | | 

But if a Man grants an Advowſon, Oc. (which lie in Grant) for 


Years, upon ſuch Condition, the Grantee ſhall have no Fee till the 


Condition performed. = 8 5 

If A. leaſes to B. for Years, upon Condition, that if B. pays Mo- 
ney to A. or his Heirs, at a Day, that B. ſhall have the Fee, and be- 
fore the Day A. is Attainted of Treaſon and Executed ; now though 
the Condition became impoſſible by the Act and Offence of A. yet B. 
ſhall not have a Fee, becauſe a precedent Condition to increaſe an Eſtate 
_ be performed ; and Q) if it becomes impoſſible, no Eſtate ſhall 
riſe. 


quity, where the Condition of a Bond was to ſettle certain Lands, in ſuch a Manor, by ſuch a Day, 


though the 


1 Lern. 79, 
167. 


Obligor died before the Day, and ſo the Bond ſaved at Law, that yet the Agreement 


ſhould be executed in Specie, and ſo decrecd in Chancery, between Hotham and Ryland. Eq. Ab. 18. 


Alſo in Equity, with Reſpect to Conditions precedent and ſubſequent, 
the prevailing Diſtinction ſeems to be, to relieve againſt the Breach or 


Non- performance, whether the Condition be precedent or ſubſequent, 


1 Chan. Ca. 


89. Wallis 


and Crimes. 


1 Mod. 307. 
S. C. cited. 


where a Compenſation can be made. 


if C. the Son of A. within ſix Months after the Death of A ſhould ſe- 
cure to Truſtees 500 J. for the younger Children of C then after ſuch 
Security given, to convey to C. and his Heirs, and until the Time for 
giving ſuch Security, in Truſt for the eldeſt Son of C. and in Default of 


ſuch Security, to convey to ſuch eldeſt Son and his Heirs, if C. dies 


I ern. 79, 
167. Pop- 
bam and 
Bam feeld. 

2 Vern. 222. 
S. C. cited, 


before any ſuch Security given, yet this Condition, though precedent, 
being only in Nature of a Penalty, the Intent of the Truſt ſhall be re- 
garded, which was to ſecure 500 J. for the younger Children. 

The Teſtator deviſed his Eſtate to the Defendants, in Truſt, for the 
Uſe and Benefit of the Plaintiff ; but declared his Will to be, that the 
Plaintiff ſhould have no Benefit of the Deviſe, unleſs the Plaintiff's Fa. 
ther ſhould ſettle on the Plaintiff two full Thirds of the Eſtate ſett|cc 
on the Father, on his Marriage; and in Default thereof, the Eſtate to 


as a Caſe in the Defendants; the Father made no Settlement on the Plaintiff, bu! 
which there deviſed all his Eſtate to him for Life, but ſubject to the Payment e 
Was Relief. | | 
2 Vern. 338. 


S8. C. cited as a Condition which was relieved againſt. 


4 Debts: 


As if A. conveys Lands to B. Ec. and their Heirs, upon Truſt, that 


. a. 


Lax | 


2000 J. per Ann. after, till the whole ſhould be paid, and the Heir enters for 2 y,,, 
the Nonpayment of one of the 1000/7. per Ann. F. S. ſhall be relieved S. C. 
upon Payment of the 1000/7. together with the Intereſt, from the Time 
it became payable, without any Deduction for Taxes; the Court de- 
claring, that wherè-ever they can give Satisfaction or Compenſation for 
the Breach of a Condition, they can relieve. 
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Debts; it was admitted, and ſo adjudged by the Court, that this Eſtate 
was executed in the Plaintiff, by the Statute of Uſes; and conſequently 
that this is a Condition ſubſequent; yet the Court declared, that though - 
Conditions ſubſequent, which are to deveſt an Eſtate, need not be literally 
performed; yet, even in ſuch Caſe, if the Party cannot be compenſated 
in Damages, it. would be againſt Conſcience to relieve; and therefore 
ordered the Maſter to examine the Value of the Eſtate deviſed, and the 
Amount of the Debts which that Eſtate was charged with, and to re- 
port to the Court, whether after Debts paid there would be two full 
Thirds of the Father's Eſtate, which was ſettled on him in Marriage, 
left to the Plaintiff ; and upon a Re-hearing, would not vary the former 
Order, declaring that the Difference was, whether this Caſe lay in Com- 
penſation or not; and if a Compenſation was made, he would relievs 
againſt the Breach of the Condition; but in Caſe (a) a ſufficient Com- (a) That in 


penſation was not made, he would then conſider farther of it. all Caſes of 

| | | | | | Fortcitures 
and Breaches of a Condition, ſome Kind of a Compenſation may be made; therefore this Rule is 
to be extended no farther than where Compenſations have been allowed, and not to Forfeitures by a 
Tenant for Life, making a Feoffment, Jevying a Fine, ſuffering a Recovery, wilful Forfeitures by 
Copy holders, . Preced. Chan. 570. | 5 


If a Feme Covert, having Power by Will to deviſe Lands, deviſes 2 Vert. 352. 
them to her Executors, to pay Fol. out of them to her Son ; provided 225 and 
that if the Father gives not a ſufficicnt Releaſe of certain Goods to her Muſe 5 155 
Executors, that then the Deviſe of the oo. ſhould be void, and go 2p 
to the Executors, and after her Death a Releaſe is tendred to the Fa- 


ther, and he refuſes, yet upon making the Releaſe after, the Money 


all be paid to the Son; for it was ſaid ro be the ſtanding Rule of the 
Court, that a Forfeiture ſhould not bind where a Thing may be done af- 
ter, or a Compenſation made for it; as where the Condition is to pay 


Money, Ge. and though it is generally binding, where there is a Deviſe 
cover, yet here, it being to go to the Executors, it is no more than the 
Law imylies. 5 


If a Man deviſes Lands to F. F. upon Condition to pay 200007. to! Salk. 156, 


| his Heir at Law, viz. 1000/7. per Ann. for the firſt ſixteen Years, and ries jus and 


ord Bruce. 
594. 


If one having three Daughters, deviſes Lands to his eldeſt, upon Con- 2 Vern. 222. 


dition that ſhe, within fix Months after his Death, pay certain Sums of Hoodman and 
| Money to her two other Siſters; and if the failed, then he deviſed the 
| Land to his ſecond Daughter, on the like Condition, &c. the Court may 
| inlarge the Time for Payment, though the Lands are deviſed over; and 
in all Caſes that lie in Compenſation, the Court may diſpenſe with the 


Blake. 


Time, though even in Caſe of a Condition precedent. 


So where one deviſed Lands to J. S. his Kinſman, paying 10001. a-piece 2 Vern. 366. 


to his two Daughters, who were his Heirs at Law, and J. S made Parnardiſton 
J fault, and the Daughters recovered in Ejectment, yet J. §. was re- 
ieved, on Payment of Principal, Intereſt and Coſts, though it was in- 
| $i'cd, that this was a Condition precedent, and to the Diſinheriſon of the 


and Fane. 


e 1 


tic at Law, and in Favour of (b) a voluntary Deviſee. (6) Vide 


=. | 1 i Vern, 456. 
Pneu was given as one Reaſon, why the Court refuſed to relieve, that the Party, who had not 


Dertomed the Condition, was a voluntary Deviſce. 


8 A Man 


„ ——— 


———— 


408 . 


Skin. 285. A Man having two Daught ers, deviſed to each of them 20000, pay- 
The Earl of able at the Age of Twenty-five Years ; but if they, or either of them 


ee 7 Fay 1 married before the Age of Sixteen ; or if the Marriage were without the 
creed Hit, Conſent of their Mother and Truſtees, then they ſhould loſe 1009] 


2 W. & A. of the Portion, which ſhould go to his other Children; one of them 
by the married before the Age of Sixteen, but with the Conſent of all the 


Lords Com- | F . : 2 
Toners, Parties; and it was held, that the Time being only a Circumſtance, 


2 Vern. 223. might be diſpenſed with. 


S. C. Where | | | = | 3 
it is aid that the Father treated vith' the Lord Salisbury, about the Marriage, though he died 


before it was had, and there decrecd that both Parts of the Condition need not have been perform. 
ed, the Father by ſuch Treaty having himſelf diſpenſed with it. But in 2 Vert. 365. S. C. which 


\ Conditions. 


—— —— — —- — oo — —-— 


came on Paſch. 36 Car. 2. it is ſaid that my Lord Keeper was of Opinion that both Parts ought to 


be obſerved. _ 
A. deviſed his Lands to Truſtees for three Years, and if within the 


3 Chan. Ca. 

129. Ber- three Years there happened a Marriage between G. who was a diſtant 
| 1 Relation, and of the {ame Blood with the Teſtator, and J. his Niece, 

trad and Heir at Law, then to JF. for Life, Remainder to her firſt Son, (6; 

1 Salk. 231. in Tail Male, by G. to be begotten; but if the Marriage ſhould not 


S. C. where take Effect within the three Years; or if the Marriage ſhould be before 
3 the Vears of Conſent, and not ratified, when of competent Age, then 
cree was re to FE in Tail, who was likewiſe a remote Relation of the Teſtator, but 
verſed in not of the ſame Blood; the Marriage between G. and V. did not take 
the og of effect, though ſeveral Propoſals were within the Time made by. her 
EE _ 333. Friends to his Guardians, but not accepted by them; and though ſhe 
S. C. where herſelf had prefſed the Match as far as the Modeſty of her Sex would 
it is ſaid that permit. She afterwards married the Plaintiff, and by her Bill prayed 
the Matter the Benefit of the Deviſe; the Condition being anſwered by her, to 
l Sons what ſhe was capable of doing, having married a Perſon, as was urged, 
compromiſe, (qual in Circumſtances, Oc. ro G. but her Bill Was diſmiſſed by the 
Vide Title Advice of Holt and Treby Ch. Juſtices. : 
Marriage, | 95 | | 
what Conditions relating thereto ſhall be void. 


— 


— — — — 


(K) Ok void Conditions, being againſt Law. 
2 H. 4. 9. J a Feoffment be made, on Condition to do a thing that is malum in 
a 


(a) 2 Vent. 


1099 King ſuch a Bond to do a Thing againſt Law. 1 | 

1 Rol. Abr. If a Parſon, on his being preſented to a Living, gives a Bond, col. 
417. ditioned to reſign, ſuch Condition may be lawful, and not again, 
o Jac. 31 Eliz. of Simony; as (5) if the Condition be to reſtrain the Incum 
= OR bent from Non-reſidence, a vicious Life, or that he ſhall reſign vi 


Lit. Rep. 135. the Patron's Son, Kinſman or Friend, become qualified to take the F 


Hutton 111, Living. | 
I Fones 220. 


2 Keb. 445. 1 Sid. 389. Raym. 155. Comp. Incumb. 40, 41. (5) So a Bond conditioned for the Pam 
of Money to the Son of the laſt Incumbent, ſo long as he ſhould continue a Student in Cambrid Þ 
unpreferred, C. is good. Ney 142.— S0 where a Patron took Bond of his Preſentee, to paß? 
yearly to the Wife and Children of the laſt Incumbent. Earl of Suſſex's Caſe cited by Fifter, 12 I 


Ney 142.— But Comp. Incumb. 39. Theſe charitable Reſolutions, if any ſuch there were, do not ee 
to be Law. Fe s 3 | | — = | | | 


4 


ſe, as to kill or rob J. S. the Eſtate of the Feoffee is abſolute, and 3 
1 Bond made on ſuch Condition is void; for the Eſtate ſettled in te 
Feoffee ſhall not be defeated ; nor ſhall a Bond be forfeited for the For: 
bearance of ſuch an Action; and (a) an Obligee is puniſhable for t 


Bu 


| then the whole Sum muſt be recovered, be the Damage or Conlideration never lo ſmall. 
432. and vide Allen 67. March 193. (4) That a Man may reſtrain himſelf by Bond, from trading in 
| & particular Shop or Street, Comb. 122. | 
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ry 


— —— 


— 


But if the Condition be for a Leaſe of the Glebe or Tithes, or a Sum ½% ., 3 
ot Money, this is clearly Simony within the Statute; and therefore the choricies „u- 
Condition void, being againſt Law. | by and Comp. 

| 3 Re | neumb. 59, 
go. Comb. 394.——That the Condition muſt be averred to have been entred into for a Simonjacal 
Purpoſe. Vide Cv. Fac. 274. Hutt. 110. Moor 64. And where a Special Averment may be that 
an Obligation was made for a Matter againſt Law. 1 Leon. 73, 203. Godb. 29, Moor 158. 


Alſo in Equity it has been ruled, that where a Bond of Reſignation is , Chiu. Cx, 
general, as to reſign upon Requeſt, ſome ſpecial Reaſon muſt be ſhewn 399 


to require a Reſignation ; for though ſuch Bonds may in Strictneſs of ! Lern 411, 


Law be good, yet if they are made an ill Uſe of, as by extorting Mo- 131.1 


8 55 : f Eg. Abr. 
ney from the Incumbent, G. (a) Equity will grant a perpetual Injunc- 8e, 5 
tion againſt them. | | () That 


the Ordina- 
ry may refuſe to accept of a Reſignation made by the Reſtraint of ſuch Bonds. Comp. Incumb. Sls 


If the Sheriff of a County makes B. his Under-Sheriff, and takes a 1 Rol. Abr. 
Bond or Covenant from him, that he will not ferve Executions above 47. | 
| . . ; 7 ES 2 | 0 
207. without his ſpecial Warrant, this is a void Covenant, becauſe it is , $56 
againſt Law and Juſtice, inaſmuch as when he is made Under-Sheriff, he pj, 1175. 


is liable by the Law to execute all Procels, as well as the Sheriff is. Godb. 212. 
| | 1 Brotunl. 65. 


S. C. in which laſt Book it is ſaid to be otherwiſe, where he voluntarily coyenantcd ; & vide Title 


Sheriff, and 2 Brownl. 282. 


But if an Under-Sheriff covenants with the High-Sheriff, to diſcharge Hob. 12, 13. 
and ſave him harmleſs from all Eſcapes of Priſoners arreſted by the Un- oo IS 
der-Sheriff, or any by him appointed, th's is a good Covenant ; for ſince Bn 5 
the High-Sheriff transfers his Authority, it is but reaſonable he ſhould 1 Brown! 63. 


take Security for the faithful Execution of it; and there js nothing in- reſolved per 


| tended againſt Law, but rather to prevent than connive at Eſcapes. guriam. 


If the Condition of an Obligation be, that if the Son of the Obligor, Cre: Elis. 


before a certain Time, do as Apprentice, Servant or Maſter, or other- *7* „C 


N | 7 . 4 and E tc 850 
wiſe, uſe the Trade of an Haberdaſher within the County of X. then "a adjuig'd 


if the Obligor do, upon Requeſt, pay 10/7. to the Obligee, the Bond Owen 143. 
ſhall be void, this Condition is againſt Law; for a Man (C/) ought not S. C. ad- 
to be reſtrained (c) from his Trade and Livelihood; and if he might be Haid and 
reſtrained for a certain Time or (4) Place, he might be reſtrained ſor 4%, An- 


, | 1 derſon, that 
longer Time or more Places. he might as 


| well bind 
himſelf that he would not go to Church. Noy 98. S. C. cited. Moor 115. pl. 259. S. P. edindedd; 


242. pl. 379. S. P. adjudged, 2 Leon. 210. S. P. adjudged. 3 Leon. 217. S. P. adjudged. March 191. 
S. P. 5 Lev. 241. 2 Show. 345. S. P. adjudged, cont. in B. where the Condition was, that he ſhould 
not uſe the Trade of a Taylor in Exeter; but after, upon a Writ of Error, in Cam. Scac. reverſed by 
the unanimous Conſent of all the Juſtices; becauſe this being a penal Obligation to prevent the Ex- 
erciſe of a Trade, though in a particular Place only, it is void; otherwiſe of an A umpſit, in which 
Damages only are to be recovered. (6) For this vide 11 Co. 53. b. 1 Dan. 42. and Tit. Trade, (:) 
But where a Man may, upon a Conſideration, be reſtrained by Covenant or Aſſumpſit, becauſe all 


being to be recovered in Damages, the Jury may aſſeſs them, with regard to the Conſideration. „e 


3 Lev. 242, — But ſecus of a Bond, Covenant or Aſſumpſit io pay Money, if he trades, &c, becgute 


3 Lev. 


So if the Condition of a Bond i, that the Obligor ſhall not buy any Conde: ran 
Sheeps-Trotters of any Perſon of whom the Obligee had or ſhould buy, %% ſen and 


tis is void, being a Reſtraint of Trade, and tending to a Monopoly. © 4%, ad- 


If the Condition of an Obligation be, that the Obligor ſhall be al- b 3 


: ways ready to give Evidence, and to teſtify the Truth in any of the Oo and 
; King's Courts, in all Things which ſhall be demanded of him, Oc. and Cw, ad- 
I that he ſhall not hurt, endanger or moleſt the Obligee in his Lands ere upon 


1 8 k 1 3 - Demurrer 
oods, ratione alicujus rei, this is a good Condition, and not againſt in ar- 


Law; for as to the firſt Part, if he had not ben obliged thereto, he zunent. 
3 5M had 


410 Conditions, | 


had been compellable by Law; and by the laſt Part it ſhali be intended 
that he ſhall not hurt, Ec. tortiouſly, but not to reſtrain him from pur. 
ſuing the Obligee, for Felony, or other juſt Cauſe. 


1 Vent. 109. If A. is impriſoned for Felony, and B. bound by Recognizance, to 


"ROE wo proſecute, if B. after gives Bond to C. conditioned that B. vill not 


judged upon give Evidence againſt A. the Condition is againſt Law, and the Bond 
the firſt o- void. | | | 
pening ; an 3 ; : | 
the Court recommended it to Serjeant Paulet, who was a Judge in Wales, where the Plaintiff lived, 


to have him proſecuted for taking ſuch Bond, _ 


18 E. 4. 28. Condition to do a Thing which will be Maintenance, is void; as to 
1 Rol. Abr. ſave harmleſs from ſuch an Appeal of Robbery as B. hath againſt him. 


417. | 
Carter 229. Allen 60. S. P. 


43 E. 3. 6. Leaſe for Life, upon Condition, that if the Leſſee marries without 
1 Rol. Abr. Licence, he ſhall re-enter, is (a) a good Condition. | | 


418. 3 
(a) Is a Conditi 


on to renounce an Adminiſtration. 15 E. 4. 30. 1 Rol. Abr. 41). 

1 Rol. Rep, If the Condition of an Obligation be not to ſell the Apparel of the 
FLA fer Wife, this is good; though it was objected it was againſt Law, becauſe 
h againſt the Liberty of the Baron. 

1 Rol. Rep, So if a Man gives Bond to a Stranger, conditioned for the Payment 
334. of (J) 20. yearly to his Wife, this is good 


F 


(b) But if the Condition be to enfeoft his Wife, it is void; becauſe againſt a Maxim in Law, and 
yet the Bond is good. Co. Lit. 206. b. e | | _ | 


(L) Of repugnant Conditions, 


Co. Lit. 223. A Condition upon a (c) Feoffment in Fee, not to (4) alien, is void; 
10 Co. 38. ö. becauſe it is repugnaut to the Eſtate. 5 
(c) So on a | | 


Grant or Deviſe. Co. Lit. 223.— But he may be reſtrained for a particular Time, or from aliena- 
ting to a particular Perſon. 2 Leon. $2. 3 Leon. 182.——Alſo a Bond with Condition that the Feof- 


fee ſhall not ahien, or not take the Profits, is good. Co. Lit. 223. (d) So is a Condition that the 


Wife ſhall not be endowed, or the Husband be Tenant by the Courteſy. 22 E. 3. 19. b. 1 Rol. Abi. 
418. 6 Co. 41. S. P. | | | | 


Dav. 34. So of a Condition, upon a Feoffment in Fee, that his Daughters ſhall 
; * r. not inherit; for this is repugnant to the Eſtate, and an Attempt to eſta- 

5 bliſh a different Kind of Inheritance than is allowed of by Law. 

10 Co. 39. But a Gift in Tail, on Condition that the Donee ſhall not Diſcon- 

Lit. Sec. 362, tinue or Alien in Fee-tail, or for (e) Life, is good; for theſe are torti- 


2 Lit. 223. ous Acts, which may well be reſtrained by Condition. 
cor 39. 


pl. 126. 1 Vent. 322. Cro. Eliz. 35. 1 Leon. 292. (e) Either for the Life of another or his own Life; 


tor though an Eſtate for his own Life be Law, yet the Condition is good, becauſe the Reverſion 5 Þ 


in the Donor, Co. Lit. 223. 


(f) Lob. But (F) a Liberty inſeparable from the Eſtate cannot be reſtrained | } 


170. 


a) E by Proviſo. Hence it is, that an Eſtate-tail hath (g) five eſſential In- 

. eb 

which ride Cidents, none of which can be taken away by any Condition. iſt, 1 

Co. Lit. 224. be Diſpuniſhable of Waſte. 2dly, That the Wife ſhall be endowed. þ 

6 Co. 4 3dly, That the Husband ſhall be Tenant by the Courteſy. — T a b; 
| | | enant Þ 


1 Co. 86. 
9 Co. 128. b. 


Moor 601, 633. 1 Co. 14. 4. 85. a, IO Co. 38. b, Cro, Fac. 697. 1 Fones 58. 1 Few 3 5 
| | | 2 | 4 


Profit of the Iſſue, is a good Condition. 


prohibited by Law, and regularly (c) what is prohibited by Law, may 


Conditions. 411 
ON in Tail (a) may ſuffer a common Recovery. Sthly, That Col- (ob hed ae 
lateral Warranty (whether with or without Aﬀets, if made before 4 6 5 cor Jing to 


Jun. cap. 16.) or lineal with Aſſets, may bar it. | 10 Co. 38. ö. 


1 Rol. Ahr. 
418. cannot be reſtrained from making a Leaſe, within 32 U. S. or levying a Fine, within 4 H. 5. 
zut Co. Lit. 223. b. cont. For the Power of making Leaſes is not incident to his Eſtate, buc given to 
him Collaterally by the Statute. | 


A. made a Settlement of his Lands on his Son in Tail, but took a 2 . 233. 
Bond from him not to Dock the Entail; on a Bill to be relieved, it Fee] and 


was ruled in Equity, that the Bond was good, and the Bill diſmiſſed P 


with Coſts, though the Alienation was made by rhe Iſſue; for if the Son 


had not agreed to give the Bond, the Father might have made him only 


Tenant for Life. | | 3 | OE Moor $29, 
But where A. gave Lands to B. in Tail, Remainder to C. his Bro- $10. Pools 


ther in like Manner, and made them enter into R ecopnizances to each AE 
| | ; 12 ; 5 TR - 8 
other not to alien; and it was decreed in Chancery, that theie Recog- , ? Y | 


Ng Advice of 
nizances ſhould be delivered up and cancelled, as creating a Ferpetuity. Cale, Ch.Juft. 


So where A. ſettled his Land upon his Daughter in Jail, and took a, y,,,, 351. 


Bond from her not to commit Waſte, the Daugliter levied a Fine, and Fervic aud 


committed Waſte, and the Bond being put in Suit, Equity relieved Bruten. 
againſt it. | 3 5 | g | 46 E. 2. 4. CU. 

A Gift in Tail, upon Condition that the Donee may alien for the % 1. a. 
S. P. 


If a Feoffment be made upon Condition that the Feoffee ſhall not alien 1 
in Mortmain, this is a good Condition; (4) becauſe ſuch Alienation IS (3) * og 
_ Feoffinent 
be prohibited by Condition. | be made to 

5 3 8 : LE Baron and 
Feme, upon Condition that they ſhall not alien, this is good to reftrain any Alienation by Deed; 
becauſe ſuch Alienation is tortious and voidable; bur to reſtrain their Alienation by Fine, it is re- 
pugnant and void. Co. Lit. 224 a. (c) As the Alicnation of an Infant, or of a Biſhop without his 
Chapter. Co. Lit. 224. a. . 


(4) If A. hath Iſſue two Sons, B. and C. and (e) covenants to 


ſtand ſeiſed to the Uſe of himſelf for Life, Remainder to B. in Tail. - Go; 34. 


9 Corhet's Caſe 


| Remainder to C. in Tail, Ec. provided that if B. Gc. or any of the achudped, 


Heirs Males of his Body ſhall alien, Ec. the Uſes to him limited ſhall though B. 
ceaſe only in Reſpect of him, as if dead, Ec. this Proviſo is repugnant, 3 
impoſſible, and againſt Law ; for the Eſtate of the Tenant in Tail does Time of the 
not ceaſe by his Death, but by his Death without Ifſue, Breach of 


the Condi- 


tion. Moor 601. pl. 831. S. C. 2 And. 134. 8. C. adjudged. (d) Sir Anthony Mildmay's Caſe, S. P. 
6 Cy. 40. adjudged. Moor 632. pl. 868. the Court divided. Hoh. 170. cited, Cholmley and Humble, S. P. 


Cro. Eliz. 379. adjudged. Moor 592. pl. 799. adjudged. 1 And. 346. adjudged. 1 Co. $6. a. cited. 
e) So in Caſe of a Deviſe, Germin and Aſcot, Moor 364. pl. 495. adjudged, and agreed by all the 
Judges of England, that the Proviſo was repugnant. 1 And. 186. debated, but no Judgment. 2 And. 
7, adjudged by all the Juſtices. 4 Leon. 83. adjudged cont, But 1 Co. 85. cited to have been ad- 


_ judged, as in Moor and And. & vide Cro. Fac. 696. 1 Jones 58. Godb. 102. Moor 543. pl. 721. and 


vide Poph. 97. 1 Brownl, 45. Godb. 351. 2 Rot. Rep. 467, 477, 454+ 


If a Man makes a Feoffment in Fee, provided that the Feoffor ſhall 


Co. Lit. 206. 
S. P. & vide 


: . 8 * . * 5 * , 5 3.5. 
we the Profits, this Condition is void, (/) becauſe it is repugnant to the 8 35 


Brant. 


5 Cro. Eliz. 35, 
107. (J) So if there be a Leaſe to three, during their Lives, provided that cne ſhall not take 0 


Profits, during the Life of the other two. 2 Leon. 132. adjudged, & vide Hob. 170. 1 Bulſt. 42. 


If a Man grants a Rent-charge out of the Manor of D. (in which the g, L 146.5. 
Grantor hath nothing) with a Proviſi that it ſhall not charge his Perſon, (4) ) S0 if he 


. | | rants. a 
Ren: out of Land, to which he hath Ticle, withour a Clauſe of Diſtre's, provided that it Shull not 


charge his Perſon, this is void and repugnant, if he gives not Seilin upon the Grant. 6 Co. 58. b. 


though 


— — — 
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Conditions. | 
though the Repugnancy does not appear in the Deed, yet the Proviſo 
is void, elſe it would take away the whole Effect of the Grant. 
If a Man grants a Rent-charge out of Land to another for Life, pro. 
vided it ſhall not charge his Perſon, though the Grantee might notwith. 


ſtanding charge his Perſon, yet the Proviſo is repugnant, becauſe the 
Land is expreſly charged. 


Eo. Lit. 146. a. 


Co. Lit.146 b. If a Man grants a Rent- charge out of Land to another for Life, pro- 


6 Co. 41. 6. yided it ſhall not charge his Perſon, and the Grantee dies, his Executors 


Shad may bring Debt for the Arrears; (a) for they cannot diſtrain, becauſe 


be under- the Eſtate in the Rent is determined, and the Proviſo cannot leave the 


ſtood a Caſe Executors without Remedy. 
put at Com- | 0 3 . 
mon Law, for the Executors of ſuch Tenant for Life, may at this Day diſtrain, per 32 H. 8. cap, z). 


Ul 


Co. Lit. 378. 0. If a Man makes a Leaſe for Years, upon Condition, that, if the Leſſor 


1 Co. $4. grants over his Reverſion, the Leſſee ſhall have a Fee, if the Leſſor 


4 te #2. grants his Reverſion by Fine, the Leſſee ſhall not have a Pee; for when 


the Fine transfers the Fce to the Conuzee, it would be abſurd againſt 


450. | 
Reaſon, that the ſame Fine ſhould work an Eſtate in the Leflee. 
1 Lev. 7). If an Obligation is conditioned for the Payment of 77. by 25, yy 


** Week till 7 J. is paid, and that if he fails of Payment of the 2 5. at any 
a Kd upon of the Days on which it ought to be paid, that the Obligation ſhall be 
Dewurrer to void, or elſe remain in Force; this Condition ſhall be taken diſtributiyely 
the Defen- reddendo ſiugula ſingulis, viz. that if he pays the JJ. the Obligation ſhall 
dant s Plea, be void b | ! if h Hes f 8 
be void, but that if he fails in Payment of the 2 5s. at any of the Days 
that he did . | 5 | 75 
not pay 2s. 1. ſhall be in full Force; for the Obligation ſhall not be taken to be of no 
at one of the Effect, if by any Means it may be made good. 
Days. Raym. 8 e 8 | 
68. S. C. adjudged, becauſe the Condition is fince leſs, and therefore the Obligation is fingle. 1 Sid, 
105. S. C. adjudged, and that the Obligation was ſingle, and the Condition repugnant and void. 


2 Fand. 78. If the Condition of an Obligation be made in this Manner, vis. The 
: 228 Condition of this Obligation is ſuch, That if the Obligor ſhall appear cotam 
5 Kok 62%, Domino Rege apud Weſtmonaſterium /uch a Day ad reſpondend', &c. 
8. C then the Condition of this Obligation ſnall be void, or elſe the ſame ſhall be in 
full Force and Vertue, yet this is a good Condition; for the Senſe is per- 

feet without theſe laſt Words, and they ſhall be rejected for their Abſur- 

dity and Repugnancy. | =; 

1 Jones 180, If the Condition of an Obligation be, That if the Obligor ſhall die 
Eaton and cvithout Iſſte, that then if he by his Laſt Hill, or otherwiſe in his Lifetime, 
an ca oa ſhall lawfully aſſure and convey certain Lands to the Obligee and his Heirs, 
dat ee that then the Obligation ſhall be void, &c. This Condition is not repug- 
cont” Dodde- nant, but ſhall be conſtrued according to the Intention of the Parties, 


ridge. Fw to be collected out of the Words of the Condition. 
553. 1 1 : h / 


(M) Of impoſſible Conditions. 


Co. Lit 206. IF the Condition of a Bond be impoſſible at the Time of the Making 
3 thereof, as for the Obligor to go to Rome the next Day, the Bond 1s 


Fon wig ſingle, for it is the ſame as if there were no Condition at all; and a Feoll- 

Bro. 155. ment on Condition that the Feoffee go to Rowe on a Day, is abſolute; 

G) ” if . for the Condition is repugnant to the Feoffment; but (5) if an Eſtate be 
an Leaſes 

for Life upon Condition, that if he goes from the Church of St. Peter in Weſtminſter, to the Church 

of St. Peter in Rome, within three Hours, to have a Fee, which is impoſſible ; yer becauſe it is pre” 

cedent no Fee can accrue, Co. Lit. 206, 1 Rol. Abr. 420. | | | 


2 


to 
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So if the Condition of a Feoffment, Cc. be poſſible at the makin 
thereof, and afterwards becomes impoſſible by the Act of God, yet the 


tion of a Bond was to ſettle certain Land 


E. 4br. 18, 


bd. » * 


_— d _ 4 
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— 


* 


3 


to ariſe, or a Duty to commence on a precedent Condition, that is im- 
poſſible, they can never have Effect. 


9 '% 
-, 


If a Woman makes a Feoffinent to a Man that is married to another, pro, Tit. 
upon Condition that he ſhall marry her, this is a good Condition, for Condition 119, 
his Wife may die, and then he may marry her. 8 

If the Condition of an Obligation be, That the Obligor ſhall aſſign to 1 Rol. Abr. 
the Obligce a Commiſſion of Bankrupts, this is an impoſſible Condition, 419. 
and therefore void, and the Obligation ſingle, for it is impoſſible to aſ- 
ſign the Commiſhon. | : | | „ 

If the Condition be grod debet pluere cras, this is a good Condition, 22 E. 4. 26. 
for though the Obligor is not certain thereof, yet if he will take this up- 1 Rol. Abr. 
on himſelf, and run the Hazard, he may at his Peril, for this is not im- 42. 
poſſible of it ſelf, VVV e 

So for the ſame Reaſon, if the Condition be, That the Pope ſhall be 22 E. 4. 26. 
at Weſtminſter To-morrow, this is a good Condition. . 1 Nol. Abr. 

If the Condition of an Obligation be to ſuſtain and maintain an Houſe 4. 
in ſufficient Repairs, and ſo to leave it at the End of the Term ; if at Sv. 96 
the Time of the Entry into the Bond the Timber was 1o rotten, that it ow m_ 

f 3 ee hes : | 0 
was impoſſible to ſuſtain and maintain it in Repairs, yet the Obligation is ; 
good, | 


judged. _ 
2 Leon. 189. 


| | S. C. adjudg - 
ed, becauſe tried by his own Ad, bur the Law never binds Men to I 


* 


— FEES 


(N) Of the Effect of a void, illegal, oz impoſ=- 
„ Ed 


FF a Feoffment be made, on Condition that the Feoffee ſhall (a) go to 7; 256. 


(a) Where 
the Conditi- 

on muſt be 
Co. Lit. 219. 


Rome on a Day, the Eſtate of the Feoffee is abſolute, and the Con- 
dition void and repugnant. 1 b 5 


performed as near the Intent of the Parties as may be. 


9 Co. Lit. 206. As 


Eſtate of the Feoffee ſhall remain. 


As if the Condition of a Feoffment, Ec. be, that the Feoffor, . 
ſhall appear in ſuch a Court next 'Term, and the Feoffor dies before, the 8 


| | | b) If 
Eſtate of the Feoffee, Oc. (Y) is abſolute becauſe executed, and not 266 ) If the 


Condition 
be redeemed back but by Matter ſubſequenr. be, That the 


Feoffee be- 


fore ſuch a Day ſhall reinfeoff the Feoffor, and before the Day the Feoffce die, his Eftate is abſolute, 


becauſe when the Condition becomes impoſſible by the Act of God, within the Time limited by the 


mutual Agreement of the Parties, the Feoffee is diſcharged ; bur Ouere of this Caſe, for by the ex- 
preſs Intent of the Feoffment, 


the Feoffee is bur an Inſtrument to re-convey the Land to the Feoffor. 


If the Condition of a Bond be impoſſible at the Time of the making 0. Lit. 206. 
thereof, as for the Obligor to go to Rome the next Day, the Bond is 


ſingle, for it is the ſame as if there were no Condition at all. 


But if the Condition of a Bond, Recognizance, &c. is poſſible at the C, Lit. 06. a. 


making, but before it can be performed, becomes impoſſible by the Act 
of (c) God, of the Law, or of the Obligee, &c. the Obligation is 
ſaved. | (c) Where 
the Condi— 


fore the Day though the Bond was ſayed at Law, yet Chancery decreed an Execution in Specie. 


F GT (0) Of 


mpoſſibilities. | 


s in ſuch a Manor by ſuch a Day, and the Obligor died be- 


.* 
| i 


W 2 
2 . 


— 


- - 19 
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1 Rol. Abr. 


Judged. 


and Long, ad- 
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(O) Of the Breach of the Condition: And 
e 


1. That ſhall be a Bꝛeach thereof, 


Hob. 24. F a Man makes a Deed of Feoffment of Lands in ſeveral Counties, 

upon Condition the Feoffee ſhall reinfeoff him of all the Land within 
twenty Days after the Date, if Livery is made but of Part within the 
twenty Days, the Condition is not broke, though all is not conveyed 
within the twenty Days, according to the Letter of the Condition, 
which is intire. $2 = 81 5 

If a Man Leaſes an Houſe and Land, upon Condition that the Leſſee 
427. Curtis ſhall not Parcel out the Land, nor any Part thereof from the Houſe ; and 
and Marſh. after the Leſſee Leaſes the Houſe and Part of the Land to A. and after 
1 And. 42, Leaſes the Reſidue of the Land to C. this is a Breach of the Condition; 
3 pro for by the Word Parcelling, is intended a Diviſion or Separation of the 
S. C. adjudg- Land from the Houſe; and if the firſt Grant be not a Forfeiture, the 


ed, That the Second is. | 


firſt Grant | | re 
was a Breach of the Condition, becauſe every Diviſion and Severance of the Houſe and Land, is vith- 


in the Words and Intent of the Condition. 


1 Rol. Ahr. If a Leſſee of a Houſe covenants not to Leaſe the Shop, Vard, or 
1 adjudg. other Thing belonging to the Houſe, to one who ſells Coals, nor that 
„ he himſelf will ſell Coals there, and after he Leaſes all the Houſe to one 


who ſells Coals, he hath broke the Condition. | 


Moor 8 23. If a Man makes a Feofiment in Fee of Lands in five Counties, upon 


Condition to re- aſſure, if the Re- aſſurance is made of the Lands in four 
Counties, but not in the Fifth, the Condition is broke for the Lands in 
that County only. | 


| Lit. Ren. 942, King Henry VIII. granted Lands to A. and his Heirs, provided that he 
105, 128. and they perpetuis futuris temporibus iuvenirent & ſuſtinerent duos Capellanss 


in Hccleſia parochiali de W. ad orandum pro anima H. 8. his Heirs and Sue- 
ceſſors, & ad celebranda divina ſervitia & curam animarum Parochiairum, 
and A. conveyed the Lands to B. and his Heirs, who appointed two 
Chaplains, one of which was not Reſident, but neglected his Duty; 

this is a Breach ; for the Eſtate was tied with the Condition, into whoſe 
Hands ſoever it came, and B. ought not only to have found Chaplains 
but alſo to have taken Care that they had Leen ſuch as would have done 
their Duty. | 


2 Fones 195, If two Men upon Sale of their Wives Lands, covenant that they and 


Naſo and their Wives have good Right to convey Lands, and to make further At- 

Ajvton, ad- ſurance; if one of the Women is under Age, this is a Breach, for ſhe 

| hath nor Power to convey the Eſtate according to the Covenant. 

1 Rol. Abr. If a Man Leaſes for Life, upon Condition that the Leſſee ſhall not do 

225 f any Waſte, and after the Leſſee ſuffers the Houſe to fall for want 0 
„en Covering and Reparation, which is not any Act of doing, but a Permit” 


Ower 92. | e 
S. P. adjudg- ſion; yet it ſeenis that the Condition is broke, for the Words are, any 
ed. N aſte, and ſuch Waſte is within the Statute of Glouceſter, which ſpeaks 


of doing Waſte; and it ſeems that the Permiſſion of the Houſe to fall, Þ 


IJ 


may properly be called doing of Waſte. 


1 Rol. Abr. But if a Man Leaſes Land, upon Condition that the Leſſee ſhall not Þ 


425. Bee do Waſte, and after (a) a Stranger does Waſte, yet this is not any For: 


judged by 4 teiture, becauſe a Condition ſhall be taken ſtrictly. 


Judges. 1 Leon. 64. S. P. 4 Leon. 39. S. P. (a) So if the Condition of an Obligation be, That I ſhall B 
not continue ſuch an Action, and my Attorney without my Privity continues it, this is n | 
Cro. Fac. 525. per Dodderidge and Houghton. 2 Rol. Rep. 63. By Mountague and Houghton, cont Doider 3 
„ho ſaid, The Ad of my Attorney is my own Act. | | f 3 

| 2 


o Breach 
jages 


FY5 ons A. ww is” 


tor to execute it. 
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If a Man makes a Feoffment in Fee, reſerving Rent, upon Condition Rol. Abr. 
that if the Rent be behind, and no Diſtreſs to be found upon the Fre- pre * 
miſſes, to re- enter; if the Rent be behind, and no Diſtreſs but a Cup-Spoeial Vows 
board in a Houſe locked, ſo that the Feoffor cannot come at it, this is a dis 
Forfeiture, for when the Place is not open to the Diſtreſs, it is all one 
as if there had been no Diſtreſs there. . ; | 

made a Feoffment in Fee to the Uſe of himſelf and his Heirs, and 1 Leon. 298. 


21 H. 8. deviſed the Uſe to B. his younger Son, and the Heirs Male of Rdiard and 
his Body, Remainder to C. his eldeſt Son in Fee, provided B. or any of Aer, 1 
his Iſſue ſhould not diſcontinue or (a) alien, but only to make a Join- J. , Aer 
ture for a Wife; and B. after the Statute of 2) H. 8. Leaſed for three red this Fine 
Lives, purſuant to the Statute of 32 H. 8. and after levied a Fine ſp was levied 

Conugance de Droit come ceo, Eg. with Proclamations to the Uſe of himſelf e 10 
and his Wife, and the Heirs Males of their two Bodies, the Remainder to B 


| OE his Watfe. 
himſelf in Tail Male, the Remainder to the Right Heir of A. this was a $2 165 77. 


Breach of the Condition, for he might have made an indefeaſible S. C. adjudg— 


Jointure by Fine ſur Grant & Render ; bur by this Fine the Tail created 0 1 
by the Deviſe is docked; and if he had Iſſue by a former Wife, they a, 


are limited 
ſhould not Inherit. by the Fine 
| | than what 
were before, viz. the Fee is limited to the Heirs of 4. whereas it was before limited to C. (a) What 
Mall be ſaid an Altenation. 2 Leon. 82. 3 Leon. 182. | | 


If there be Leſſee for Years, upon Condition not to deviſe it to any 1 Rol. Abr. 
Body but only to his Sons or Daughters, and he deviſes it to (4) a Stran- 428. 
ger, and dies, and his Executor never conſents to the Deviſe, yet e 5 = 
(:) this is a Forfeiture, becauſe he hath (d) done all (e) that was in his {2,0 2 
| IJ a * 1 S8. I» DY 3 
Power to paſs it by the Will, and this puts it in the Power of an Execu— Judges a- 
a | . gainſt one. 
3 | | | | = (b) So it he 
deviſes it to his Executors, and they accept the ſame only as Execntors. 3 Leon. 67. 4 Leon. 5. — 80 
it he deviſes it to his Executors for Payment of Debts. 1 Rol. Abr. 428, 429. (c) A Woman cove- 


nants not to do any Att to diſcontinue or countermand an Action, and after ſhe marries, per quod, 


Fc. this is a Breach. Gouldſ, 59. (4) 2. If extended upon a Judgment or Recognizance againſt 
him. 1 And. 124. 3 Leon. 3. (e) Secus it he deviſes it, if the Leſſor will aſſent; for there nothing 
paſſes till the Aſſent of the Leſſor obtained. Cro. Eliz. 60. Rs 


If Leſſee for Years (f) upon Condition not to alien without the 1 Rol. Abr. 
Aſſent of the Leſſor, makes his Executor, and (g) deviſes it to him, and 42% 
the Executor enters generally, the Teſtator not being indebted to any N 
Body, this is a Forfeiture of the Condition. () Bur per 

5 5 | Style 48 3. A 
Deviſe is no Breach of ſuch Covenant. (g) Where a Deviſe ſhall be a Breach of a Con 


l | dition not ro 
alien. Dyer 45. b. Taunton's Caſe. Owen 14. Cro. Eliz. 330. Gouldſ. 49, 184. Poph. 106. & vide Cro. Eliz, 


60, So where the Condition is, That the Leſſee ſhall not alien during his Life, and he deviſes it, 


for the Deviſce ſhall be ſaid in by Aſſignment made by the Deviſor in his Life time. Dyer 45.4 Co. 119. 


If there be a Grantee of a Reverſion upon Condition not to grant it 1 Rol. Abr. 
over to F. S. by his Deed, and he grants the Reverſion to F. S. by his 429. 
Deed, though the Leſſee never attorns, yet this is a Forfeiture, becauſe 


he hath done his endeavour to grant it, and put it in the Power of a 
Stranger to perfect it. | 8 85 5 


— 


If the Condition of an Obligation be, That he ſhall not be aiding and Hob. 304. 


aſſiſting to E. in any Action to be proſecutcd againſt L. the Obligee, and Hub. 40. 
after the Obligor joins in a Writ of Error with E. and another aer 
upon a Judgment in Treſpaſs againſt them three, which is apparently! 
erroneous; this is not any Breach of the Condition, for this is 
perly an Action, but a Suit to diſchar 

in Which they ought all to join. 


429. S. C. 
adjudged. 
not pro- 

ge himſelf of a tortious Judgment, 


If 


— >s _ 


Co. Lit. 222. c. 


IN. 


WS Conditions. 


18 If a Man deviſes Lands, upon Condition that if he does not (a) per- 
1 Rol. Abr. mit the Executors of F. to take the Goods that then were in the Houſe 
430, 431. the Eſtate ſhouid be void, c. (5) a Denial by Parol is not any Breach 
2 Brownl. 277. of the Proviſo, but it ought to be an Act done, as the ſhutting the Door 
* 8 againſt the Executors, or laying his Hands on them to reſiſt them, or 
the Condi- ſuch like Acts; ſo that by Reaſon of any ſuch Act he did not permit 


tion of a them to take or carry the ſaid Goods according to the Proviſo. 

Bond being \ 

to permit the Obligee quietly to take, reap, and carry away Corn, coming upon the Land with Stayes 
and prohibiting the Obligee by Word, 1 And. 131. was adjudged a Breach. (b) 1 Jones 169. & dict 
1 Kol. Abr. 434. pl. 12. 1 Bulſt. 139. | | 


If A. Leaſes Lands to B. for Years, and deviſes it to his Wife ſo long as 


For <p ſhe continues a Widow, and if ſhe marries, that her Son ſhall have it, 
Rider. and B. dies, and A. by (c) Feoffment conveys the Land to the Wife, 


1 And. 162. and covenants, that from thence it ſhall be clearly exonerated de omniln; 


e 6, 7. prioribus barganis, & c. & aliis oneribus quibuſcunque, and after the Wife 
L 2 _ marries, and the Son enters, this is a Breach; for the Term not being 
ed. extinct by the Acceptance of the Feoffment, the Land continues charged 


(e) By Fine, with this (4) Poſſibility. 


according to 


the Report of the Caſe in Owen and Goulſ. (4) Tenant in Tail of a Rent, purchaſes the Land out 
of which it iſſues, and makes a Feoffment thereof, and covenants that it is free from all former In- 
cumbrances; this is a Charge though not in eſſe, but in Suſpenſe ; for if Tenant in Tail dies, his 


Iſſue may diſtrain, and then the Covenant is broke. Owen 7, But vide Co. Lit. 389. 4. | 


Co. Lit. 221, If the Party who is bound to perform a Condition, diſables himſelf, 


Pooh FR this is a Breach, as where the Condition is, That the Feoffee ſhall re- 


1 Co. 25. a. infeoff or make a Gift in Tail, Oc. to the Feoffor, and the Feoffee be- 
1 Rol. Abr. fore he performs it, makes a Feoffment or Gift in Tail, or Leaſe for Life 


44) or Years in preſenti or futuro to another Perſon, or marry, or grant a 
8 (e) Rent- charge, or be bound in a Statute or Recognizance, or become 


tlie Grantee profeſſed, in all theſe Caſes, the Condition is broken; for the Feoffee has 
brings a Writ either diſabled himſelf to make any Eſtate, or to make it in the ſame 
of Annuity, Plight or Freedom in which he received it, and being once diſabled he 


by whichthe;. ever diſabled, though his Wife ſhould die, or the Rent, Oc. ſhould 


Land is dil- 


charged ab be diſcharged, or he ſhould be deraigned, Ec. before the Time of the 
initio. Co. Lit. Reconveyance. | „ | 

222. 4. But if Feotfee, upon Condition to reinfeoff, is diſſeiſed, and after takes 
(/) Wife, binds himſelf in a Statute, Ec. this is no Diſability, for that 
: C. 59. þ, during the Diſſeiſin the Land is not charged with it; ſo that if the Wife 
S. P. (f) A die, or the Conuzee releaſe, Ec. and after the Diſſeiſee enters, he may 
Feme Sole perform the Condition. 8 e 5 


enters into a 


Bond, conditioned that ſhe would from Time to Time, and at all Times, upon Requeſt, do all ſuch 
Acts for the Aſſuring of Lands, &c. at the Charge of the Obligee, and after marries ; and whether 
this was a Breach, Hard. 463. dubitatur. It was ſaid, that by the Marriage her Husband had a Poſſibi- 


lity of being Tenant by the Curteſy, and that now an Aſſurance could not be made without Fine, 


and ſo the Obligee muſt be at greater Charge than intended. 


1 Rol. Ahr. Tf there be Feoffee upon Condition to reinfeoff, or to reinfeoff a Stran- 
447, 848. S. P. ger, and after another recovers the Land againſt him by (C Default, 
Bro. Condition . 8 | a ox ; 
26. (g) Secus Jet till Execution ſued the Condition is not broke, for before Execution 
if upon a he is not difabled; for perhaps he will never ſue Execution; and if he 
feipnedTitle. {yes Execution after he has made the Feoffment; according to the Con- 
Co. 2 2 dition, the Feoffor may re-enter for the Condition broke. | . 
3 If a Man makes a Feoffment upon Condition, if the Feoffor or his 
| 2 ren. Heir pay Money before a certain Day, c. and the Peoffor is (þ) attaint- 


ters into Re- ed of Treaſon, and executed before the Day, yet if his Heir is reſtor 


ligion, and before the Day, he may perform the Condition, for that the Condition 


before the | 
„ be performed at any Time before the Pay. 


raigned. Co. | 3 
Lit. 221. b, own If 
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alter the Nature of the Service, but it remains in its Nature a Rent, 


4 tne Tenant 18 


8 ä *» c. — ——_— ai 4 a1. _ 0 


Conditions. ay” 


— I 2 


— — 


If 4. Leaſes to B. for twenty-one Years, and covenants at any Time 0 

a 1 20, 21. 
during the Life of B. (a) upon Surrender of the old Leaſe, to make a Ae bebe, 
new Leaſe, and after A. Leaſes to a Stranger, he hath diſabled himſelf Set and 


is Covenant. Main, ad- 
and broke his C _ 
2 4nd. 18. S. C. Moor 452. pl. 619. S. C. Cro. Elix. 450, 479. S. C. adjudged, and after affirmed uy. 
on a Writ of Error. Poph. 109, 110. Sc Ge adjudged, and ſaid, Thar admit the Leaſe to the Stranger 
was to begin at a Day to come, yet the Obligation is preſently forfeited. (+) So if the Leſſee aſſigu 
his old Leaſe, he diſables himielf of raking Benefit of the Covenant. 1 Bulſt. 22. 


* — 
— — 


2. Mhat the Party muſt do to intitle him to the Ad⸗ 
vantage thereof; and herein of Notice, Bequeſt, Ten⸗ 
der and Ucfuſal, 
If a Leaſe be made reſerving Rent, and that for the Non- payment Ce Lit. 291.6, 

the Leſſor may re-enter, there muſt be an actual Demand made previous 297 Gy 

to the Entry, otherwiſe it is tortious; becauſe ſuch Condition of Re- : 5 : 5 ; 

entry is in Derogation of the Grant, and the Eſtare at Law being once Pyer 51. 

defeated, cannot be reſtored by any ſubſequent Payment. Hob. 531+ 
So it is if there had been a Nomine Peng given to the Leſſor for Non- Je. 72 


payment, the Leſſor muſt demand the Rent before he can be intitled to Doh 


Vans „ -4% 


the Penalty; or if the Clauſe had been, That if the Rent were behind, ,, 
, | f H tt. 42, 

that the Eſtate of the Leſſee ſhould ceaſe and be void; in theſe Caſes 114 

there muſt be an actual Demand made, becauſe the Preſumption is, that Hb. 257, $31, 

the Leſſee is attendant on the Land to ſave his Penalty and preſerve his 7 Co. 56. 6. 

Eſtate, and therefore ſhall not be puniſhed without a wiltul Default; and 

that cannot be made appear without a Demand be proved, and that it was 


not anſwered, (Y) and the Demand in theſe Caſes muſt be made at the (6) 20 H. 6. 


BN | | 30, 31. 
Day prefixt for the Payment, and alledged expreſly to have been made ! Rel. Al. 
in the Pleading. | | 458. 


needs no Demand previous to the Diſtreſs, though the Deed ſays, That Hwrz. 13, 23 
if the Rent be behind, being lawfully demanded, that the Leſſor may z MK. or. 
diſtrain ; but the Leſſor, notwithſtanding ſuch Clauſe, may diſtrain when % 88, 
the Rent becomes due; fo it is if a Rent-charge be granted to A. and if 
it be behind, being lawfully demanded, that then A. ſhall diſtrain, he 

may diſtrain without any previous Demand, becauſe this Remedy is not 

in Deſtruction of the Eitate, for the Diſtreſs is only a Pledge for the Pay- 

ment of it, and the very Taking of the Diſtreſs is a legal Demand. 

Where the Remedy for Non-payment of Rent was by way of Entry, 

it was (c) formerly held, That if the Rent was made payable at any (c) Plow. 70. 
Place off the Land, no Demand was neceſſary, becauſe the Money being Ne 
to be paid off the Land, was looked upon a Sum in Groſs which the Cue. 
Tenant had at his own Peril undertaken to pay; but (4) this Opinion (4) 4 C,, 73. 


nas been intirely exploded ; for the Place of Payment does not change or Moor 405. 
Cro. Elix. 415, 


45 435, 336. 


But where the Remedy for Recovery of the Rent is by Diſtreſs, there 7, 20). 


much as if it had been made payable upon the Land. 
But where the Power of Re-entry is given to the Leſſor for Non- Dyer 686. 
bayment, without any further Demand, there it ſeems, that the Leſſee 
has undertaken to pay it whether it be demanded or not, and there can 
be no Preſumprion in his Favour in this Caſe, becauſe by diſpenſing with 
ine Demand, he has put himſelf under the Neceſſity of making an actual 
Proof that he was ready to tender and pay the Rent. | 
Alſo as to the Neceſſity of a Demand of the Rent, there is a Difference Var. 31, 32. 
between a Condition and a Limitation ; for Inſtance, If Tenant for Life 
(as the Caſe was by Marriage-Scttlement, with Power to make Leaſes 
77 twenty-one Years, ſo long as the Leſſee, his Executors or Aſſigns 
1all duly pay the Rent reſerved) makes a Leaſe purſuant to the Power, 
at his Peril o-liged to pay the Rent without any Demand 
3 of 


n 


Conditions. 


of the Leſſor; becauſe the Eſtate is limited to continue only {© long as 
the Rent is paid, and therefore, for the Non-performance according to 
the Limitation, the Eſtate muſt determine. | 
1 Bt. 4b. IF A. levies a Fine of Lands to B. to the Uſes of a certain Indenture 
449. Ad- in which is contained this Proviſo, That if A. pays or tenders 200. Fay 
judged by ring his Life, at the Font-ſtone in the Church of S. to B. that then it 
regu ſhould be to the Uſe of A. in Fee, a Tender of the ſaid Sum at the aid 
Like Point Place is void, if he (a) gives not Notice to B. that he or his Deputy may 


certißed by be there to receive it, (%) becauſe no Day certain was appointed. 
the Judges : 

to the Chancellor for Law. 8 Co. 92. S. C. cited. 2 Bulft. 144. S. C. cited. (a) But if at any Time 
he meets him at the Place, he may tender the Money. Co. Lit. 211. Cro. Elix. 14. (6) Telv. 3). Cen. 
Fac. 9, 1G. Co. Lit. 211. 4. Cro. Elis. 298. 13 Co. 2. Like Point, & vide 1 Rol. Rep. 373. | 


418 


. 


Co. Lit. 211, a. If A. is bound to B. upon Condition that C. ſhall enfeoff D. on ſuch 1 


250. S. P. Day, C. mult ſeek D. and give him Notice thereof, and requeſt him to be 
| upon the Land at the Day, to receive the Feoffment, 

Winch 26. IF A. Leaſes his Land for forty Years, rendring Rent, and deviſes the 

Trehern and Reverſion to 7. S. in Tail, Cc. provided that B. and his Wife ſhall haye 

Crybrooke the Rent to their own Uſe till J. S. comes of Age, upon Condition that 

B. and his Wife within three Months after his Death, enter into a Bond 

to his Overſeers for the Payment of 34 J. per Annum, in ſuch Penalty as 

his Orerſecrs ſhall adviſe; and A. dies, B. and his Wife muſt give No- 

tice of this to rhe Overſeers, and at their Peril procure them to ad- 

viſe, Oc. | | | | 

Heb. 24. Al. made a Deed of Feoffment of Lands in ſeveral Counties, dated 

cired to have the 15th of October, 4 Mar. upon Condition the Feoffee ſhould reinfeoff 

been relolv- him of all the Lands within twenty Days after the Date of that Deed; 

WS ond yet becauſe A. made his Feoffinent but of Part within the tyenty 

Days, it was held, the Condition was not broke, though all was not te- 

conveyed within the twenty Pays according to the Letter of the Con- 

dition, which is intire; for it was the Fault of A. it was not conveyed, 

without which it could not be re-conveyed. | „„ 

5 If A. Leaſes to B. for twenty-one Years, and covenants at any Time 

adjudged, during the Life of B. upon Surrender of the old Leaſe to make a new 


Moor 452. Leaſe for the Reſidue of the Term; and after A. Leaſes to a Stranger, 


S. C. adjudg- though B. by the Words of the Indenture ought to do the firſt At, 2. 


eee ©0- make a Surrender, yet becauſe A. hath diſabled himſelf to make a new 
hc oct 7 Leaſe, B. ſhall not be obliged to ſurrender his old Leaſe without Poſſbi- 
king any Re- lity of a new Leaſe, but may bring Covenant without making any Wu 
queſt, tho' render. Wo | | 

by the Cove- | | 5 1 | ES 

nant the new Leaſe was to be made upon Requeſt, Cro. Eliz. 450. Poph. 109. S. C. adjudged. 


5 Co. 21. re- So if a Man covenants to enfeoff 7. S. upon Requeſt, and after en- 
e fer feoffs another, 7. S. may have Covenant without making any Re 


queſt. 


18 E. 3275 If the Condition of an Obligation be (c) to levy a Fine to the Ob- 


1 Rol. Abr. ligee, he is not (d) bound to levy it if the Obligee (e) does not fue? 
458. Writ of Covenant againſt him. | 5 
5 Co. 21. G | : | | 
vide 1 Rol. Abr. 422. S. P. cont'. (c) So if the Condition be, That a Stranger ſhall levy a Fine to the 
Obligee. Hutt. 48. Winch 30. — So if the Condition be to acknowledge a Judgment to F. S. he 2 
ſue out an Original. Minch 30. Hutt. 48. (4) Where the Obligor or Covenantor hath diſabled unt! 
the Obligec, c. may bring an Action without, c. 5 Co. 21. Moor 452. Cro. Elix. 450, 419% Pop! 
109. (e) Where the Condition is to pay all Coſts as ſhall he ſtated by two Arbitrators, by the Ob 


gor and Obligee to be choſen, the Obligee muſt chuſe an Arbitrator before he can ſhew any Fault u 
the Obligor, 1 Vent. 51, | 


e 


th 
Pe 
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If the Condition of an Obligation be, That the Obligor ſhall make all 1 Lev. 93. 
the Linen the Obligee ſhall wear during his Life, the Obligee muſt de- Ot and 
liver to the Obligor the Cloth of which it is to be made; for all Con- Thornbil, ad- 
tracts are to be interpreted (a) according to the Intent and ſubject Mat- 


judged, it 
not a ppear- 
ter. | | ing the Obli— 
gor was as 


Sempſtreſs, or ſuch Perſon that uſed to make Linen and find the Materials. (a) As if a Taylor is 


bound, or promiſes to make a Suit of Clothes for me, I ought ro deliver him the Cloth, becau'e 


this is utual, and not for him to provide it. 1 Lev. 93. per Curiam. — But if a Shoemaker is bound to 


make me a Pair of Shoes, ke is alſo bound to find the Leather, becauſe that is uſual. 1 Lex, 93. 


per Cur'. 


If a Man deviſes Land to another upon Condition, that if he pays 41. 1 Rol. A. 
yearly out of the Land to the Wife of the Deviſor for her Life, adding 2 1 
over and above, that his full Intent and Will was, that ſhe ſhould be“ “ 
yearly paid the ſaid Rent accordingly, the Deviſee ought to pay this 
Rent to his Wife (Y) at his Peril, without any Demand of the Wife; (4) Bur it a 
otherwiſe the Condition is broke. Man deviſes 


„„ - | | PE Lands to his 
Wife for Life, ſo long as ſhe ſhall be ctfeQually ready to demiſe it to his Heir at 50 J. paid yearly, 


when ſhe ſhall not dwell on it her ſelf; yet if ſhe goes and lives at another Place, rhe Condition is 


not broke without a Tender and Refulal ro Leaſe. Moor 626. pl. $60. 


_ A. conveys Lands to B. in Tail, upon Condition that B. and the Poph. 102, 


Heirs of his Body, ſhall pay to the Daughter of A. 200 J. or ſo much 
thereof as ſhall be unpaid at the Death of A. according to the Intent of 


n 


the Will of A. and after A. by Will deviſes to his Daughter 200 J vis, 


100 J. to be paid that Day Twelve-month next after his Death, and the. 


other 100 J. that Day Twelve- month next after, &c. and dies, B. is not 


bound to pay the 200 J. without Demand, for the Payment by the In- 


denture is referred to be according to the Will, and the 200 J. was de- 
viſed as a Legacy, which ought to be paid upon Demand, and not at 
the Peril of the Executor, and therefore the Nature of the Payment is 


altered by the Will. | | 


z. What Qhall be a Diſpenſation therewith, 


If a Leaſe for Years be made upon Condition not to alien without Li- (,. Lit 52. 6 
cence, and after the Leſſor Licenſes the Leſſee to alien, and dies be- 1 Rot. Abr. 
fore any Alienation, yet the Leſſee may alien, for the Death of the Lef- 453: 
ſor is not any Countermand ; for this was executed on the Part of the 
Leſſor as much as it could be. 35 ie . | 

So if a Man Leaſes Land upon Condition that he ſhall not alien the , pn, 435 
Land, nor any Part thereof, and after he aliens Part with the Aſſent of 471. 
the Leſſor, he may after alien the Reſidue without his Aſſent, for all the 
Condition is gone by this; for it cannot be divided or apportioned. 

S0 if A. Leaſes Land to three upon Condition, that they or any of 4 Co. 120. 


them ſhall not alien without Licenſe of the Leſſor; this diſcharges all N 32. 


the Condition as to the other two alſo. | * 
If (e Leſſee for Years hath Execution by Elegit of a Moiety of the e ent 
Rent and Reverſion againſt the Leſſor, where the Leaſe is upon Condi- 

tion, this is a Suſpenſion of all the Condition during the Time of the pg a 
Extent; and though but a Moiety of the Rent is extended, yet the in- N 5 
tire Condition is ſuſpended. N | (e) So if a 


L . ; Stranger 
hath Exccution by Elegit. Moor 71. pl. 193. Dalſ. 72. Moor 91. & vide 4 Leon. 28. 


If a Man makes a Feoffment in Fee upon Condition to reinfeoff, and 2 Co. 59. ad- 


the Feoffor after diſſeiſes the Feoffee, and leaſes for Years, this is a Diſ. juuged. 
penſation with the Condition during the Term. 


If 


w 
—— 
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Ce. Elis. 665. If a Man Leaſes for Years, upon Condition to be performed on the 

Co 5 Part of the Leſſor, and before the Time of the Performance of the Con. 

5 dition he Leaſes to a Stranger for Vears, by Indenture, the Condition is 
not ſuſpended or deſtroyed, but may be performed notwithſtanding, for 

it is an Eſtoppel only between the Leſſor and ſecond Leſſee. 

Cro. Eliz.665, But if a Man makes a Feoffment upon ſuch Condition, and after levies 

per Cur.. a Fine to a Stranger, the Condition is gone. | 

1 Rel. Abr. If a Condition be to recover certain Land of J. S. and thereof to en- 

453 feoff another who is Party to the Obligation, if he, to whom the Feof. 


ment is to be made, accepts a Feoffment of the Land before any Recovery | 


had by the other, he hath diſpenſed with the Condition. 


4. How far he, who enters fo2 a Condition bzoken, call 
be re-inſtated in his kozmer Eſtate. N 


. is laid down as a Rule, That he who (a) enters for a Condition 
. 4 broken, ſhall be in of the (5) ſame Eſtate he was before, and therefore 


I Rol. Abr. 

474. Sams | ſhall avoid all mean Charges and Incumbrances. TS; 

Rule (a) he = 5 | RT 

that l take Advantage of a Condition muſt enter if he can; if he cannot he muſt claim; for a Free- 
hold, whether it lic in Grant or Livery, cannot ceaſe by Condition without Entry or Claim, though 
the Words are, Proviſo that if he do not pay, &c. that then the Eſtate ſhall ceaſe and be void, whe- 
ther the Conveyance were by Feoffment, Bargain and Sale, or Deviſe, &c. Co. Lit. 218. (b) A Re- 
wainder is granted upon Condition, and after the particular Eftate determines, and the Condition 
is broke, the Grantor ſhall have the Land in Poſſeſſion. 2 Rol. Rep. 60.——A Condition or Limitation 
annexcd to an Eſtate, ought to deſtroy the whole Eſtate. 1 Co. 86. ö. 6 Co. 40. b. | 


22 E. 3.19. As if a Feoffment be made to A upon Condition for the Non- payment 

Tits. Condition of certain Rent to re-enter, and A. dies, leaving a Wife, after which 

i 1 . T 3 | | 
the Condition is broke by the Heir of A. the Feoffor ſhall re-enter and 

474 defeat the Title of Dower that accrued to the Wife of the Feoffee. 

Lit. Seck 323. If a Man makes a Feoffment, Gift or Leaſe, reſerving Rent, with a 

Co. Lit.201, Condition, that if the Rent be behind, that it ſhall be lawful for the 


202. Peoffor, Oc. and his Heirs into the Land to re-enter; in theſe Caſes, it 


the Rent be not paid according to the Deed, the Feoffor or Leſſor may 
enter into the Lands and hold them in his former Eſtate, becauſe the 
Feoffment or Leaſe was not abſolute, but defeaſible by the Non-perfor- 

mance of the Condition. „ 
Lis. Sec. 37. But where a Feoffment is made of Land, reſerving Rent, upon Con- 
85 dition that if the Rent be behind, that it ſhall be lawful for the Feoffor 
and his Heirs to enter and hold the Land, and take the Profits till he be 
ſatisfied and paid the Rent behind, this is not a Condition abſolutely to 
defeat the Eſtate; but the Feoffor in this Caſe, ſhall, upon his Entry 
only hold the Land as a Pledge. or in Nature of a Diſtreſs till the Rent 
be paid him, and the Profits ſhall not go into the Account of the Rent, 
but ſhall be applied to his own Uſe, that by ſuch Perception the 'Tenan! 
may be obliged the ſooner to pay the Arrears of Rent. . 
Ce. Lit, 203. But if the Condition had been, that if the Rent be behind, that the 
Leſſor ſhall re-enter and take the Profits until thereof he be ſatisfied; 
there the Profits ſhall go into the Account of the Rent, and conſequent!) 
when the Profits received are equivalent to the Arrear of Rent, the 

Leſſee may re-enter, and hold it under the former Leaſe. 


Cro. Fac. 5111 And though Part of the Rent be paid him before Re-entry, yet if the E 


Co. Lit. 203. Whole be not ſatisfied he may enter for any Part that is arrear, becault 


the Condition is to enforce the Payment of the whole Rent; and there- | 


fore he may take Advantage for Non-payment of any Part thereof. 


Rol. Abr. Leſſee for Life, and the Reverſioner, join in a Feoffment upon Cond - 
474. tion reſerved to the Leſſee, if he enter for Breach thereof, this ſhall nac! 


defeat the entire Eſtate. 


4 


1 


A „„ 


—_ w 


(a) and the Lord makes a Feoffment in Fee upon Condition. 


Conditions, 5 


If a Man ſeiſed of Lands, in Right of his Wife, makes a Feoffment in Fee Co Let. 204. 4. 


upon Condition, and dies; and after the Condition is broke, and the Reir 330, b, 
of the Feoffor enters, (a) it is impoſſible he ſhould have the ſame Eftate & . 0H 2 
which the Feoffor had at the Time of the Condition made; ior that if à 


was in the Right of his Wife, which was diflolved with the Coverrure, feiled 6. 
and therefore when the Heir hath entred for the Condition broke, and 3 a 
. Wi . . ' f 5 Er, on tte 
defeated the Feoffment, his Eſtate vaniſhes, and preſentiy the Eſtate is part'or roms 
veſted in the Wife. Mother, 
| makes a 
; Heir at Com 
Part of the Mother ſhall en 


Feoffment in Fee upon Condition, and dies, the Heir of the Part of the Father, who is 
mon Law, ſhall enter for the Condition broken, but the Heir of the 
ter upon him, and enjoy the Land. Co. Lit. 12. b. 


If Ceſtui que uſe after the Statute of R. 3. and before the Statute 27 Ce. Lit. 202, a: 
11. 8. had made a Feoffment in Fee upon Condition, and had after centred : TO THY 
for the Condition broke, though at the Time of the Condition made he £ 
had but a bare Uſe, yet by his Feoftment the whole Eſtate and Righr 
being deveſted out of the Feoffees, he ſhould have been ſeiſcd of the 
whole Eſtate in the Land. Fes 

Tenant in Special Tail hath Iſſue, his Wife dies, and he makes a c. L;: 202 4. 
Feoffment in Fee upon Condition, the Iſſue dies, the Condition is broke, 
the Feoffor re-enters, he thall be only Tenant in Tail after Poſſibility of 
Ifſue extinct ; though when he made a Feoffment he had an Eſtate Tail. 

If a Man makes a Gift in Tail to A. the Remainder to A. and his Co. Lit. 224 4 
Heirs, upon Condition that he ſhall not alien, the Condition is good ; as 
to reſtrain any Diſcontinuance of the Eſtate Tail, but as to the Pee- 
ſimple it is void and repugnant; and therefore ſome are of Opinion that 
this is a good Condition, and that it ſhall defeat the Alienation (0) for % By spe- 
the Eſtate Tail only, and leave a Fee- ſimple in the Alienee. 5 og 
| the Condi- 


tion may extend to the particular Eſtate, or to the Remainder only. Co. Lit. 250. 4. 


If the Father ſurrenders Copyhold Lands to the Uſe of the Son in Co. Eli. 239. 
Fee, upon Condition that he ſhall perform certain Covenants, and the adjudged. 


Son after Admittance ſurrenders to the Uſe of A. in Fee, upon Condi- 
tion that if the Son pays ten Pounds the Surrender ſhall be void, and the 


Son pays not the 10 /. nor performs the Covenants, and the Father enters, 

and dies ſeiſed, and it deſcends to the Son, yet 4. cannot enter upon 

him; for by the Entry of the Father both the Surrenders were defeated, 

and the Son may confeſs and avoid the Eſtate of A. I 
A Man being intitled to be Tenant by the Curteſy, makes a Feoff- Co. Lit. 30. 

ment in Fee upon Condition, and enters for the Condition broke, and 

then his Wife dies, he ſhall not be Tenant by the Curteſy; for though 

the Eſtate given by the Feoffment was conditional, yet his Title to be 

Tenant by the Curteſy was abſolutely extinct by the Feoffment. 
Tenant by Homage Anceſtrel makes a Feoffment in Fee upon Condi- Ce. Lit 202.1, 

tion, and enters for the Condition broke, it ſhall not be holden by Ho- 

mage Anceſtrel again, for the Right of the Preſcription and Privity of 

Eſtate were interrupted for the Time; ſo (c) if a Copyhold eſcheats, (9 co. Li 


103.4. 202. b. 


i : | 5 | ; 4) For not- 
withſtanding the Entry for the Condition broke, the Seignory is extin&, for that = excluſively 
extinc by the Feoffment. Ca. Lit. 30. b. | 8 


If Tenant for Life makes a Feoffment in Fee upon Condition, and Co. Lit. 202, 
enters for the Condition broke, he ſhall be Tenant for Life again, but 252.4. 


| Lubject to the Forfeiture; for though the Eſtate is reduced, yet the For-?! 5 


feiture is not purged. | 25 6s 
If the Conuzee of a Statute, Ec. or he that hath Lands; till ſuch a 4 Ce 82. 


Bum levied, ſurrenders to the Reverſioner upon Condition, and after 2 Rel. Ab. 
enters for the Condition broke, and performs the firſt Condition, he *'” 


1 Hall 


! 


10 
Kt 
8 


3 


ä — — — — * 1 


— 2 
bY —— Cs. 
— LT Foe. 


p 
* 


1 
, 
* 
3 
17 
2 
P 2 


— — 


| —- == — - 


— 


2 ——ů— 


— by 
— 


422 Conditions. 
hall not hold over after the Extent incurred, or ſuch Time as the Mo. 
ney might have been levied. | | 

8 Co. 75. b. If Leſſee for Life or Years, upon Condition to have a Fee, if, 62; 

grants ts Eſtate upon Condition, and after enters for the Condition 
br»ke, and performs the firſt Condition, perhaps the Fee will accrue, for 
the Foſſibility was not abſolutely deſtroyed; and when he enters for the 
Condition broke, he is in of his old Eſtate. | 

Dyer 344 a. If a Man makes a PFeoffment in Fee of a Manor upon Condition, 

4 Co. 24 2 and the Feoffee grants Eſtates by Copy, and then the Condition is 

88. broken, yet the Grants by Copy ſhall ſtand good, for he was Legitiinus 
Dontinus pro tempore, and the Copyholder doth not claim his Eſtate out 

of the Lord's, but by Cuſtom; and if the Grants were made after the 
Condition broken, yet it is all one, for till Entry the Feoffee hath a lay. 

ful Eſtate, and the Feoffor may waive the Advantage of the Condition 
broken; but if a Leaſe be made of a Manor for Years, on Condition to 
be void upon the Breach of a certain Condition, and the Condition is 
broken, no voluntary Grants made afterwards ſhall bind the Leſſor, be. 
cauſe the Eſtate of the Leſſee is void; but if it were for Life, E9c, then 
the Grants were good. 1 5 „ 


— 


3 


- (P) Ok perkoꝛming the Condition: And herein 


1. What Perſons may perfozm the Condition. 


Lit. dect. 337. IF a Man makes a Feoffment in Fee, upon Condition to be void if the 
Go. Lit. 208. 4. J Feoffor pays a certain Sum of Money to the Feoffee, and the Feoffor 
dies before Payment, his Heir cannot pay it, becauſe the Time of Pay- 


ment is paſt, for the Condition being general, if the Feoffor pays, &c. 


| it is as much as to ſay, if the Feoffor during his Life pays. | 
3 But when a Day of Payment is limited, and the Feoffor dies before 
Co. Lis. 208 b. the Day, his (a) Heir may tender the Money, becauſe the Time ot 


209. 4. Payment was not paſt by the Death of the Feoffor. 
(a) So may | | | 


his Executors or Adminiſtrators, becauſe they repreſent the Perſon of their Teſtator, Lit. Heft. 337 
Co. Lit. 208, 209. 4. | 5 1 0 


Eq. Abr 106, 7. S. having Iſſue three Sons, A. B. and C. A. dying in his Life: time, 

aha P00 a leaving Iſſue only a Daughter; F. & deviſed certain Lands to his Wife 

for Life, and after her Death to his Son C. and his Heirs ; provided 

that if B. do, within three Months after the Death of my Wife, pay to 

C. his Executcrs or Adminiſtrators, the Sum of 5007. then the {aid 

Lands ſhall come to my Son B. and his Heirs; the Wife lived ſeveral 

Years, and during her Life B. died, leaving 7. D. his Heir, who not 

being Heir at Law to the Teſtator, the Queſtion was, Whether he could 

now, after the Death of the Wife, perform the Condition? And though 

it was objected that this being a Condition precedent and meerly Pet- 

( Though a ſonal in B. who had neither jus in re, nor ad rem, and could (6) not 

Condit'on in therefore deviſe, releaſe or extinguiſh the Condition, and confequent!y 

ftricinels of that his Heir could not perform it after his Death; yet it was held and 

ren Ong ſo decrecd, that the Poſſibility of performing this Condition was an In- 

yet ſince the tereſt or Right, or Scintilla Frris, which veſted in B. himſelt, and con- 

dratute of Tequently ſuch Right, Poſſibility or Intereſt deſcended on his Heir, and, 
ters bod VO to Littleton ſupra, may be performed by him. 

the Benefit of it by an Equitable ConftruQion ; and in this Caſe B. might have releaſed or extin- 

zulhed the Condition. £4. Ar. 107. per Lord Chancellor, . 


| | | Ii 
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If A. mortgages his Lands to B. upon Condition that if A. and C. pay ce. 1. 219. 5% 
205. at a Day to B. that then he ſhall re-enter; (a) A. dies before rhe Day, C 3 
C. may pay the Money, Sc. and yet the Letter of the Condition is not che 855 
erforined, 4 | | may Pa ik. | 
But if A. had been living at the Day, and could not have paid the Co. Lit. 219. 
Money, but had refuſed to pay it, and C. had tendred it, B. might Ce LI. 21 9.7 
have refuſed it. | 
If A. and B. levy a Fine to the Uſe of A. in Fee, if B. docs not pay 1 Ry. 45». 
10 f. at Michaelmas after, and that if he doth then pay the ſaid o s. 420. The 
that then it ſhall be to the Uſe of A. for Life, and after to B. in Fee, Court di. 
and after B. dies before Mich. it feems the Heir of B. may pay the 10 s. ng we 
for this is not more Perſona!, being the Payment of Money, than in the he, thr 
Caſe of Littleton upon a Mortgage. 


Conditions. 


TD I ECT 


— 


ic was Fer- 
. | ſonal ; bur 
Bramſton and Berkely cont'. 1 Fones 390. S. C. and the Conrt divided accordingly. Winch 103, 104, 116, 


118, 119. with the Arguments at large, but no judgment, & vide Co. Lit. 205. That the How may 
perform it. | 


If a Min deviſes Land to his Daughter at her Age of eighteen Years, %. 255. ad. 
and that his Wife ſhall take the Profits to her own Uſe till his Daughter 1864. 

. 3-0 | 202 Hutton 36. 
com2s to eighteen, provided ſhe ſhall keep and bring up his Daughter at & © adjadg- 
School, Cc. and dies; and the Wife marries again, and dies, the Intereſt cd. T 
in the Lands accrues to the Husband, for the Keeping and Education of 


the Child is not of ſuch particular Privity, but it may be effectually per- 


formed by another. „ 
If two are enfeoffed to reinfeoff, if one refuſes to reinfeoff, the other 49 E. 3. 16.6. 
cannot perform the Condition by a Feoffment of the Whole. 1 Rol. Abr. 
If the Condition of an Obligation be to be a leſs Sum, if (7) my Ser- 4 S. C. 
vant, by my Command, tenders it to the Obligee, this is ſufficient. 2 II. 6. 3. b. 
: 1 Rol. Abr. 


4:1. S. C. (5 So if a Stranger tenders for and by the Aſſent of an Infant above fourteen. Aber 222. 
p#l. 137. per Ceiria /m. ES 5 | 


If a Man makes a FeoFment in Fee by way of Mortgage, upon Con- _. 

dition to be void upon Payment of Money by the Peoffor at a Day, if a 85 2 
Stranger of his own Head tenders the Money, the Feoikce is not bound to and Aird, 
receive it. | | S. P. though 


| | . rendred for 
an Infant. 1 Leon. 34 Agrecd ber Curiam. Moor 222. pl. 3, 61. admitted per Curiam. Cro. Eliz. 132. 
Said by Coke to be adjourned. Owen 34. S. P. per Coke, | | 


But if the Feoffee accepteth it, this is a good Satisfaction, and the C Lit. 206. .. 
Mortgagor or his Heirs, agrecing thereto afterwards, may re-enter, but 74. 
the Mortgagor may diſagree thereto if he will.“ | | | 


may upon ſuch Mort- (%. LH aG 


b. Wathin and 

| | þ l 5 6 Aſtwich, S. P. 
1 Leon. 34. agreed fer Curiam; but it being found that the Tender was made by his Mother, and 
that he was within Age generally, it was preſumed he was above fourteen, and out of her Cuſtody. 
Oven 137. agreed, but found as before, Moor 222. pl. 361. admit per Curiam, but found the Mother 
was not Guardian in Socage. Owen 34. S. C. cited o have been adjudged, Thar the Tender of the 
Mother was not good, becauſe it did not appear within the Verdict, of what Age the Infant was; 


G) Bur if the Heir be an 142ot, a Stranger of his own Head may render the Money for him. Go, 
it, 206. h. | 5 | 


Guardian (/) in Socage, or by Knight-Service, 
gage tender Moncy in the Name of the (4) Heir. 


If A. infeoffs B. upon Condition that B. ſhall pay Money at a Day, Lit. Sed. $36." 


and B. before the Day enfeoffs C. now C. hath an intereſt in the Condi- Cf 207 & 


5 : . . 96. b, 
7585 and may tender the Money at the Day for the Safeguard of bie 5 oy 
tate. | | — 


And ſo alſo may B. being Party and Privy to the Condition, Lit. g. 336. 


Co. Li. 20 b. 
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Co. Lit. 209. b. 
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2. To whom the Condition is to be perkozmed. 


Ce. Lit. 210. If a Man bargains and ſells Lands, with a Proviſo, That if the Ven. 
Dyer 180, 18 1. dor, before ſuch a Day, pay ſo much Money to the Vendee, his Heirs gr 
5 Co. 96. Aſſigns, that the Sale ſhall be void; the Vendee before the Day make 
his Executors, and dies, and the Vendor tenders the Money to the Ixe. 
cutors, this is not good, becauſe the Word Aſigus muſt be underſtood to 
be Aſſigns of the Land in its primary and original Signification; and 
where there is an expreſs Proviſion, to whom the Tender and Payment 
is to be made, the Executor is excluded; for Expreſſum facit ceſſarety. 
citum. | 
Co. Lit. 210, But if a Man makes a Feoffment in Fee, upon Condition that the 
5 Co. 96, 97. Peoffee ſhall pay 20 J. to the Feoffor, his Heirs or Aſſigns, here the 
primary Signification of the Word Aſjjgns fails, becauſe there can be ng 
Aſſignment of the Land of which he hath enfeoffed another; and ſince 
the original Senſe of the Word fails, leſt it ſhould be wholly inſignifican, 
the ſecondary Senſe of the Word is to be taken, viz. the Aſſignees in 
Law, which the Executors are quoad the Perſonal Eſtate ; and therefor; 
the Payment is good either to the Executor or Heir. 


1 If the Condition be to pay the Money to the Feoffee, his Heirs or 


Co. Eliz.384. Aſſigns, and he makes a Feoffment over, it is in the Election of the 


Moor os. Feoffor to pay the Money to the firſt or ſecond: Feoffee, becauſe by the 


II. 989. Words he may pay it either to him or the Aſſignee; ſo if the ft 


5% . Peoffee dies, in this Caſe he may pay it to his () Heir, or the Aſſignee 


(a) If the for the ſame Reaſon ; nor is he obliged to take Notice of the Validity df 


Condition be the ſecond Feoffment, to which he is a Stranger. 


to pay to the | | | 
Feotfee, his Executors or Aſſigns, and the Feoffee makes his Sons Executors, and dies, and Adnini- 


ſtration is committed during their Minority, it is the ſafeſt Way to pay the Money to the Eiecu- 
tors, or one of them; for the Adminiſtrator is but a Bailiff to them. 3 Leon. 103. | 


Lis. Setz 339. If a Man makes a Feoffment in Fee, by way of Mortgage, upon Con- 
dition to be void upon Payment of the Money by the Feoffor at a Day, 
Title Abort. if the Feoffee dies before the Day, the Money ſhall be paid to the He- 


Vide for this 


gages. cutors, and not to the Heirs of the Feoffee ; becauſe it ſhall be intended 
the Eſtate was made by reaſon of the Loan of the Money, or for ſome 

other Dory. | . 
Lit. Sect 339. But if the Condition be, that if the Feoffor pays, Gc. to the Feoffee 


Co. Tit. a09. b. or his Heirs, if he dies before the Day, the Payment ought to be made 


: 4 56, to his Heir, and not to his Executors; for deſignatio unins eſt excluſa 


S. P. adjudg- alterits. 


ed. If the Condition of an Obligation be to pay 107. per Anuum, after the 
Iletl 115, Death of the Obligee, to the Executors of the Obligee, for the Uſe of 


Lit. Rep 156. his Children, and he dies without making any Executors, the Money 

8. C. F * ſnall be paid to his Adminiſtrators. © 

1 Fog If 4. pawns a Jewel to B. for 25 J. but no certain Time is appointed 
5 for the Redemption thereof; and after B. being ſick, his Wife in his 

Cro. Sac. 244. Preſence, and with his Aſſent, delivers it to C and B. dies, the Money 


Sir Fehn 


Ratiliff and muſt be paid to the Executors of B. and not to C. becauſe by the De- 
Davis, ad- livery of the Feme, with the Aſſent of the Baron, there paſſed no Inte- 
judged. reſt, but a Cuſtody only. | 5 


Telu. 178. | | 


S. C. adjudzed; and ſaid, It would be ſo though ir be delivered over upon a Conſideration ; anc 
that it was not like a Mortgage, for that there he that hath the Intereſt ought to have the Mone). 
1 Bulſft. 29, 30. S. C. adjudged, though it appears that B. wiſhed C. to keep it ſafely till the Money 
was pies but zi, by Fleming, Ch. Juſt. It had been otherwite, if C. had paid the Money, &. Ny 
9 Km. | | at So ; 
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Conditions. 8 425 5 
| I the Condition be to Leaſe certain Lands, for three Lives, to the 1 Rol. Abr. 
HObligee or his Aſſigns, and after the Obligee demands a Leaſe to be 42 
made to three Strangers for their Lives, he ought to make it them . 


wy 


| cordingly, or otherwiſe the Condition is broke; for here, by the Word 3 Butp. 168 


ho 


- = Aſſigis, is intended Aſſigns by Nomination, for he cannot have other Aſ- Bride. 39. all 
i ſigns, in as much as the Eſtate is not aſſignable before he hath it. $ WAGER i 
” If a Man be bound in 20 l. upon Condition to pay 10 J. to ſuch Per- 


bon as the Obligee ſhall name by his laſt Will, and after the Obligce ! Rel Als. 
names no Perſon by his Will, the Obligor is not bound to pay it to his * Rep. 173 
Executors, becauſe the Condition hath Reference to his Nomination. Hob. 9. © 


: 4 f Godb. 192. 
4. 5$.C. adjudged ; and per Coke, There is a Diverſity where the Condition is to pay 10 J to the Aﬀigneo 
of the Obligee, and where to the Obligee or his Aſſigns; for in the laſt Caſe it veſts as a Duty in 
be tbc Obligee, and ſhall go to his Executors. Moor 855. adjudged, | | 


EI — 
* — * 
— — 


If A. ſeiſed in Fee by Indenture inrolled, covenants with B. that if B. 5 Co. 97. 
« pays to 4. his Heirs or Aſſigns 400 f. at a Day, that then 7. and his" ona fn 
| Heirs ſhall ſtand ſeiſed to the Uſe of B. and his Heirs, and A. deviſes 


n : | ge ; 
« to his Wife during the Minority of his Son, and dies, the Money ſhall 
not be paid to the Wife, for ſhe is not Aſſignee, the Reverſion being in 
the Heirs of I. 3 : * Z , 
+ = But if 4. had made a Leaſe for Life, the Remainder to another in 5 Ce. 97. . 
be Fee, the Leflee for Life had been an Aſſignee. | NET wh 
e And it was ſaid, That if A. had conveyed over his whole Eſtate in 5 Co. 97. 4. 5 1 
Part, yet ſo long as A. had any Part remaining, the Tender ought to be 1% 
nv. made to him. 10 . Fe 1 5 | 1 
K If the Condition of an Obligation be to pay 10 7. Oc. it is a good Per- 4 1 14 
| formance if he pays it to his (a) Deputy. e v4 : = 
EE: 1 : | 5 42 130 
i. (-) A Bond was conditioned for the Delivery of forty Pair of Shoes at Holbourn- Bridge, within a 7. 
u- Month, to F. S. a common Carrier, for the Uſe of the Obligee, and F. F. did not come to London we” 
within the Month; but the Obligor delivered them to his Porter; and it wasadjudged a good Per- 
| formance; for that the Delivery to the Man was a Delivery to the Maſter, - within the Intent of 
| the Condition. 2 Mod. 30g. _ an pn CF | | 
118 | Ws | | | 
” WU If the Condition of an Obligation is to pay 20 J. to the Obligee, and Mor 68. 
= | other the Pariſhioners of D. it (5) may be paid to any two of them. p!. 183. 
EE 8 (6) where 
me de Condition is to pay Money to Baron and Feme, it may be pleaded to have been paid to the Ba- | 
F ron only. Gon-. 73. & vide 2 Sid. 4t, | £ | "4 
fee Þ 3 5 3 1 
wi 3. At what Time it may be perkozmed. 'Þ 
ufi EE „ | | bn; 
. If a Man makes a Feoffment in Fee, upon Condition that the Feoffor Lit. Sd. 337. „ 
the upon Payment of ſuch a Sum of Money to the Feoffee without Limita- Co. Lit. 298. 9 


e of tion of Time, ſhould re-enter, the Feoffor hath Time during Life, to | _ 
ney pay the Money to the Feoffee during his Life; but if either die before . i} 
that Time is elapſed, which is ſet by the Parties for the Performance of 47 


nted Þ the Condition, the Feoffment is abſolute ; but if the Payment were to be | _ 
n his made to the Feoffee, his Heirs or Executors, then the Feoffor hath Time | _ 
, LIE ak ay 1 
De- ' But if the Condition be, 'That the Feoffee ſhall pay Money to the 2 And. 73; | 9 


Inte. Feoffor, it muſt be paid in convenient Time, for it is not reaſonable the 
| Feoffee ſhould have the Benefit of the Land without Payment. 


„ t 7 ban Condition of an Obligation be to do a local Act to the Obligee, Co. Lit. 208. b. 
lone. 2 V ich the Concurrence of the. Obligor and Obligee is neceſſary, as to 6 Co. 30. b. 
onen make a Feoffment, &c. (no Time bein limited) the Obligor hath Time L 


% Auring his Life to perform it, if not haſtened by Requeſt.  _ = - 
But though the Condition is local, yet if it may be performed for the 0. Lit. 208.4. | 5 

_ | Penchit of the Obligee in his Abſence, as the Acknowledgment of Satiſ. 6,0, 30. 6. 1 

[f ; action upon Record, Oc. it ought to be done in convenient Time. 8 ; 


| S. C. and | 1 
: Q When s. P. cited. 4 


Co. Lit. 208. 


| (4) Co. Lit. (e) becauſe Payment before contains Payment at the Day. 
9 ) SY 


Cro. Car. 284. Cro. Fac. 435. Moor 36 7. pl. 502. & vide 2 Sia. 58. (e) And upon ſoleit ad dim, ſueh 


437. 


Accor 195. 


_—_ — . ee a. 


—— 
—— 


as Conditions. 


Y 


1 


— ad 


05 Lü 208. a. When by the Condition the Obligor, Feoffor, Feoffee or Stranger, are 
209. b. to do a ſole (a) Act or Labour, as to go to Rome, Ec. they ſhall have 


(a) Which in Time during Life, and cannot be haſtened by Requeſt. 
no Manner | 


concerns the Obligee, Feoffor, &c. nor their Benefit. 6 Co. 31. a. ö. 1 Leon. 125, 


Co. Lit. 222. The Lord Clifford held, Oc. in Capite, and the King licenſed him to 
8 = 0 4 alien to B. and C. ſo that they ſhould give the ſame to my Lord Clifford 
C. CN and the Heirs of his Body, the Remainder over; and the Lord Cliford, 
according to the Licence, enfeoffed B. and C. and before any Reconyey. 
ance the Lord Clifford died; and it was adjudged his Heir might enter. 
for if they ſhould make the Eſtate to the Iſſue of the Lord Clifford, the 
King might ſeize for want of a Licence, and that in Default of the 
Feoffees. 5 5 
6 Co. 31, When the Act, by the Condition of an Obligation to be done to the 
Obligee, is of its own Nature tranſitory, as Payment of Money, De. 
| livery of Charters, and the like, and no Time limited, it ought to be 
(b) f * performed in (ö) convenient Time. „„ | 
8. 0. and ſeveral Caſes there cited to this Purpoſe, 


7 5 Abr. o if the Condition of an Obligation be to pay a leſs Sum, and ng 

ne 0 Day of Payment limited, he ought to pay it preſentiy, ſcilicet, within a 
convenient Time. I e . 

1 Rol. Abr. If the Condition of an Obligation be to pay a certain Sum to a Stran- 

437- ger, without limiting any Time, this ought to be done (c) in convenient 

(e) So where Time. | : 3355 

the Condition | | oP 5 VVV 

was, in convenient Time to aſſure the Land for the Maintenance of a School, and the Deviſee did 

not do it in eight Years, 1 Co. 25. b. it was adjudged a Breach. LEP 


% u, II the Condition of an Obligation. be to pay ſo much to a Stranger ſuch 
4459. A Day, if he pays it before the Day, (d) this is a good Performance; 
( 1 


Payment may be given in Evidence. Mor 267. Cro. Eliz. 14%. 1 And. 198. av. 96. Owen 43. Ii 
222. Godb. 10. Moor 47. adjudged. - | | / Fey e 


1 No. Abr. If a Deviſe be to A. upon Condition that he pays the Debts of the 

Teſtator, he muſt pay them in a convenient Time, otherwiſe the Condi- 

tion is broken; but where Lands are deviſed to be ſold for that Purpoſe, 

the Deviſee is not obliged to pay the Debts before he can find a Pure 
chaſer for the Lands. „„ „ 5 

2 Co. 78. If A conveys a Manor, to which an Advowſon is appendant to 7 5 


wells Caſe. 


e ns his Life; and if it happens not to be vo 


Co. Lit. 222. the mean Time; yet if 
i lod. 7. any Requeſt, the Condition is broke, becauſe the Feoffee cannot have Þ 
8. p. the Effect which was intended him by the Re-grant, which was to habe 
all the Preſentations during his Life, e By: 21 


Alcor 472. to A. an Annuity or Rent, during his Life, payable yearly at Mich. 
ns, and the Annunciation; in this Cafe the Feoffee harh not Time w 
(f) Where do it during his Life, but he ought to do it (J) before the firſt of be 
one is to ſaid Feaſts; for otherwiſe A. cannot have all the Advantage of the Rent 4 


Gorulſ. 117. 
2 Co. 79. 


grant a Re- intended him by the Condition. | 
verſion, bo- bands Aten 


— 


RNequeſt. 4 Lev. 44+ | | 


N 5 


Lord crm in Fee, upon Condition that J. 5. thall re-grant the Advowſon to 4 . 

| a in his Life, then one Tum to 
Moor 4:2. his Executors; though in this Caſe F. $. hath all his Life to regrant i, Þ + 
. if he be not haſten * Requeſt, and the Church becomes not void in 
= e Church becomes void during his Life, before 


Co Lit. 208. l. If A. enfeoffs B. the firſt of May, upon Condition that he ſhall gran 4 


4 
3 


% 


5 
V.-- 
7 
7 
3 
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5 
= 
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Wh 


may. do it-any Time during his Life, if it ſo long continues a Reverſion, if he be not baftened i 15 


—_—_— nn 4 
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If an Obligor or Feoffee be, by Force of the Condition of a Bond or g., Lt. 208. 
Feoffinent, to pay Money, or make a Feoffment to a Stranger, they muſt (a) But if 
do it preſently, and (4) muſt give Notice to the Stranger, and they the Condi, 
thall not ſave the Condition by making a Tender thereof, if the other er da. or be 
refuſes to accept of it; for where one undertakes to do an Act to a fe pied ©® 


; the Part 
Sanger, he muſt at his Peril rake Care of the Performance of it. | kimfalfcaty, 
| 5 | | | who is to 
take Advantage of the Breach of the Condition, the Feoffce is not bound to do it before Requeſt. 
1 Rol. Abr. 439. Aoor 472. | 


A—— pv 
FEY 
* 


r — 


If A. be bound to B. that C. ſhall enfeoff D. C. has Time during his Ce Lie. 208. 6, 
Life to do it, unleſs he be haſtened by Requeſt, and if C. make a Ten- 9 18 F 
der thereof, and D. refuſe, the Bond is ſaved; for the Obligor under- 44 Perl. 
takes not to do any Act himſelf, but his Intent is to engage for the 756. cn“ 
Readineſs of a Stranger to do an Act to another who ſhall be intended 
to be a Friend of the Obligee, and under his Influence; but in the ſaid 
Caſe, if the Condition were, That C. ſhould enfeoff D. on ſuch a Day, 

C. muſt ſeek D. and give him Notice thereof, and requeſt him to be an 
the Land at the Day. 3 | 

I the Condition be to make a Gift in Tail to the Feoffor, the Re- C Li. 
mainder to a Stranger in Fee, the Feoftee has Time during his Life to do 

it, becauſe the Feoffor, who is Party and Privy to the Condition, is to 

take the firſt Eſtate. Vi | = 
If a Feoffment be upon Condition to re-enfeoff the Veoffor and his Wife, 1 Ret. 46r. 
He (5) ought to do it upon Requeſf t. 439... 

| 7 | : . g. 31. 

(5) But if not haſtened by Requeſt, he hath Time during his Life, becauſe the Feoffor who is privy 
to the Condition, is to take jointly with her. Co. Lit. 219. Hetl. 59. But if the Baron dies, the 
Feotfment muſt be made to the Wife without Requeſt. Het). 56 + | 


219. 6, 


If the Condition of an Obligation be, That whereas A. the Obligor 2 Co. z. 
hath conveyed Lands to B. the Obligee, if A the Obligor, and C. his no 
Son, ſhall do all Acts, and Devifes for the better Aſfurance of theſe 1 N., 4. 
Lands to B. which ſhall be deviſed by B. or his Counſel, then the Ob- 440. S. C. 
ligation ſhall be void; and after B. deviſes and tenders a Releafe to be 
ſealed by A. and C. his Son, and A. pretently ſeals, but C. becauſe he 
was not Lettered, nor could read it, prays B. to deliver it to him, to 
ſhew to ſome Man learned in the Law, who might inform him whether 
it was according to the Condition; and if it was according to the Condi- 
tion, he would ſeal it; this was a Breach of the Condition, becauſe he 
did not require the Writing to be read to him, and he was bound to take 
Conuzance of the Law, whether it was according to the Condition, and 
ſhall not have reaſonable Time to ſhew the Writing to his Counſel Iearn- 
ed in the Law, to be inſtructed by them. 2 8 | 

If the Condition be to make ſuch Aſſurance, Cc. to the Obligee, as 1 Rel. Ab-. 
the Obligee ſhall deviſe, and after the Obligee deviſes an Indenture, &2c. 44. 
and tenders it to him, and he requires Time to ſhew it to his Counſel, to 2 ©: 3: 
be adviſed thereupon, which is denied to him; yet if he does not ſeal it FOO a 
O preſently, the Condition is broke, becauſe the Condition is peremp- Aer 18,” 
tory, ſcilicet, to be performed preſently. | 8. C 


| . 3 _ | (c)Bur where 
a Man ſhall have Time to adviſe with his Counſel. 4 Leon. 190, Cro. Fliz. 9. 1 Rel. Abr. 441. Moor 


143-——That if the Condition be to make ſuch Afſurance as his Counſel ſhould deviſe, his Counſel 


ought to draw and engroſs it, &. Moor 595. 


If the Condition of an Obligation be, If the Obligor do at all Times 1 Rel.4br-447. 
ereafter within the Space of ane Month, when be ſhall be required, W e 
make ſuch further Act an Acts, Aſſurance and Aſſurances, as the Ob- at's 


. rth. S y/ 
ligee ſhall by his Counſel demand, for the Recovery of one Annuity 17 8. 


15 of 30 l. due from 7. S. then the Obligation to be void; in this Caſe, if acjudged 


the 


_ 


Ca) If the the (a) Obligee does not demand any further Aſſurance: within the 
F 8 . CE Ane the 
Je Month after the making the Obligation, yet the Obligor is bound to 
* 2 1 make further Aſſurance within a Month after Requeſt made after the 
kay 5ol. Month paſt, after making the Obligation; becauſe the firſt Words, ſeili- 
upon the cet, at all Times hereafter, are without Limitation ; and the other Words, 
Tenth of hit hin one Month, when be ſhall be required, refer to the Requeſt, ſcilicet, 


. he ſhall have a Month for the making thereof, after Requeſt ; for the 


| threeMonths moſt benign Conſtruction ſhall be made to make this Agreement effec. 


Warning, tual ; for this is not like a common Aſſurance, by which it is covenanted 


the Obligor to make further Aſſurance within ſeven Years ; becauſe the Uſe in ſuch 


22 Caſe hath interpreted it, that he ſhall not be troubled beyond ſeven 
upon the Vears. | | 5 
Tenth of 


Fanuary next, giving the Obligee three Months Warning ; for the Words ſhall be taken moſt irons... 


ly againſt the Obligor. 1 Lev. 85. Raym. 61. but ſaid by Windham, admitting the Obligee 4, 
give Warning, and omits it, yet the Money is not loſt, but ſhall be paid on any three Months 
Warning. 1 Keb. 381, 415 | "” 


8 H. 4. 14. If the Condition be to do a Thing within a certain Time, he may 


But for this perform it the laſt Day of the Time appointed. 
vide Cro. Eliz. 5. OE 5 


14. Moor 122. bl. 266. 1 Rol. Abr. 442. 


Plow. 173. If upon a Mortgage, a Tender be made of the Money at the Place, 


. at any Time of the Day ſpecified in the Condition, and the Mortgage 


1E 3. refuſes, the Condition is ſaved for ever, and the Mortgagor need not ſtay 


9 H. 6. 12. at the Place appointed, till the laſt Inſtant of the Day; becauſe by the 
22 H. 6. 37. expreſs Letter of the Condition, the Money is to be paid on the Day 


47 E. z. 26. jndefinitely ; nor needs the re beany new Tender afterwards within con- 


venient Time; becauſe by the Words of the Contract, both Parties 
ougnt to acquieſce. „„ „„ 3535 
1 Leon. 101. If the Condition of an Obligation be to deliver to the Obligee twen- 
adjudged. ty Quarters of Corn, the Twenty-ninth of February next following the 
Daate, and the next February hath but twenty-eight Days, he is not bound 
do deliver it till a Leap-year. - e 


J 


4. At what Place it may be perfoꝛmed. 


el l, If a Place be limited and agreed on by the Parties, where the Con- 


445, 446. dition is to be performed, the Party who is to perform it, is not obliged 
to ſeek the Party to whom, Oc. elſewhere, nor is he to whom it is to be 

(b) But he performed, () obliged to accept of the Performance elſewhere. 

may accept len ' | | : | 


it at another Place, and it is good. Moor 367. pl. 502. 


21 E. 4 6. Rent reſerved, payable yearly, is to be paid on the Land; ſo if a 
20 E. 4. 18. b. Man Leaſes, rendring Rent, and the Leflee binds himſelf in 200 


3 © to perform the Covenants, this does not alter the Place of Payment of 


Performance Obligee. 

of Homage, 5 pn | e e | 

or other Special Corporeal Service, to the' Perſon of the Lord, the Tenant by the Law of Cons 
venience ought to ſeek him in any Place in England. Co. Lit. 211.4 | | 


tion is for the Rent; for it may be tendred (c) on the Land, without ſeeking the 


Lit. Se. 8. But if a Man makes a Feoffment, upon Condition that the Feoffor, 
Co, Lit. 210. upon Payment of 10/7. may enter, Ec. the Money being a Sum in 

GSGroſs, and Collateral to the Title of the Land, the Feoffor muſt tender 
the Money to the Perſon of the Feoffee, if in England. UL SOT 
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deliver to B. before ſuch a Day an Obligation, in which B. is bound Moor 709. 
to A. if A. ſues B. upon the Obligation, and recovers, and after, be- G9 177. 
fore the Day, delivers it to B. this is no Performance of the Condition; 3 4 
for notwithſtanding the Delivery of the Obligation, he may take Benefit () 1 $174. 48. 
of the Judgment; and ſo the Intent of the Condition is not performed: Raym. 25. 


© Parts of all his Grains made in his Brew-houſe, for ſeven Years, and 
after A. puts in great Quantities of Hops into his Malt, of which the S.“ C. be- 
Grains were made, by Means whereof the Grains are ſpoiled, this is a tween Grif- 
"Breach ; becauſe in all Contracts the Intention of the Parties is to be It, and 
conſidered ; and here it was the Intention of the Parties, that B. ſhould 
have the Grains for the Uſe of his Cattle, and they will not eat them though ob- 
{when Hops are put into them. „ 


. 
wy * 3 #4. * 


— 
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wy 


82 — H—e— 
Ld 


If the Condition of a Bond or Feoffment, is to make a (a) Feoff- PT 
ment, it is ſufficient to tender it upon the Land; becauſe the Eſtate muſt (a) Other- 

aſs by Livery. | wiſe, if to 
pals 1 7 : | make an 
abſolute Eftare of Inheritance, unleſs he firſt gives Notice that he will do it ſuch a Time by Feoff. 
ment. Allen 24. Stile 61. adjudged, | 


If the Condition of an Obligation or Feoffment be to deliver twenty Co. Lit. 210. 
Quarters of Wheat, or twenty Load of Timber, Ec. to the Obligee or 3 He 260. 
Feoffee, the Obligor or Feoffor 1s not tound to carry the ſame about, ande 
ſeek the Feoffce, but the Obligor or Feoffor, before the Day, muſt 
go to the Obligee or Feoffee, and know where he will appoint to receive 


tt, and there it muſt be delivered. 


5. What ſhall be ſaid a ſufficient Perfozmance, 


If a Man makes a Feoffment in Fee, upon Condition that the Feoffor, co. Lit. 98. b. 
within a Year after the Death of the Feoffee, pay to his Heirs, Execu- 96. a 


tors or Adminiſtrators 1007. that then the Feoffor ſhould re-enter, the C Els. 383, 


Feoffee makes a Feoffment over, and dies, the Feoffor paid the 100 J. 1 | 700. 


within the Year, and the Heir paid back 30 J. this is a partial and frau- guy; 157, 
dulent Payment; and no good Performance of the Condition, to defeat Peph. 99. 

the Eſtate of the Feoffee; but' if the whole Money had been paid, it Ce. Fit: 209. 
had been good; becauſe the Payment is to be made to the Perſons men- Fc 1 5 


tioned in the Condition, and not to the Aſſignee of the Land, who is tween Goobat 
not named therein. e . | 


| and Wiat. 
If A. is bound to B. in an (Y) Obligation, conditioned that A. ſhall ,o. Eli. . 


| | 1 Keb. 103. 
Like Point in Caſe of a Covenant.-—So in Caſe of 8 Promiſe. 1 Rol. Abr. 448. 


If A. being a common Brewer, covenants that B. ſhall bave ſeven 8 


2 Fones 191. 


Goodland, 
adjudged, 


jetted Caſe 
would he, 


. and no Covenant ; for that was performed by the Delivery of the Grains, the Plaintiff ſhewing for 
| & Breach, that the Defendant had ſwubdole & callide, ro deceive the Plaintiff of the Benefit of the 
_—_ mix'd Hops with his Malt, by which he had diſabled himſelf to perform the Intent of the 
Agreement. | HER | | | | | 1 


80 if I covenant to deliver ſo many Yards of Cloth, and cut it in Raym. 464. 
Pieces, and then deliver it, this is a Breach; for the Law regards the 0 ies 


Condition of 


e) real and faithful Performance of Contracts, and diſcountenances all Shand be 
dach Acts as are done in fraudem legis. 5 do pay 5ol. 
= | 5 5 though it ies 
4 ſaid of Money, yet it muſt be ſo intended; and the Obligee cannot tender fifty Pound Weight of 
one. 1 Sid. 151. Said by Twiſden, that he remembred it to have been ad judged. 
n covenants that his Son, then infra annos nubiles, ſhall marry the Daughter of B. before ſuch a 


But if a 


y, and he marries her accordingly, but at the Age of Conſent diſagrees to the Marriage, yet is 


de Covenant performed; for it was a Marriage, though ſubject to be defeated by Diſagreement, 


d no other could be had within the Time. Owen 25. adjudged, 
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Allen 68. If a Man aſſumes to make a Surrender of a Copyhold, upon Requet, 
Sale 107- he is not bound to make it into the Hands of two Cuſtomary Tenant. 


for that is but a particular Way of making a Surrender, grounded on 4 


Man be particular Cuſtom. 

bound to 5 | 

make an Aſſurance as the Obligee mall deviſe, he is not bound to acknowledge a Fine by Dedin,,- 
for that is but a Special Way of raking the Cognizance. Allen 69.—Secus if there is a Proxif 
that he ſhall not go above five Miles from his Houſe, and his Houle is above five Miles from //. 
minſter. Allen 69. Covenant to make an Eſtate to A. and it is made to B. to the Uſe of 4 
and whether good. Godb. 95. fer Curiam dubitatur, G vide Cro. Eliz. 825. If one Man is bound 8 
make to another, a ſure, ſufficient and lawful Eſtate in certain Lands, by the Advice of 7 F 
if he makes an Eftate to him according to the Advice of F. S. be it inſufficient, or not lawful, he 6 
excuſed of the Obligation. 5 Co. 23. b. Where the Condition is to deliver a Releaſe to the 0b. 
ligee, it is' not enough to ſay that it was writ, and Wax affixed to it, and that he was ready tg 
ſeal and deliver ir, but that the Obligee refuſed to accept; for he ought to have done all that he 
could ; and he might have ſcaled it nctwithſtanding, 2 Rol. Rep. 258. 


1 And. 27. If a Man by Indenture bargains and ſells his Lands to another in 
ry Rey Fee, and Covenants to make thereof to the Vendee a good and {uff. 
12 * 165 cient Eſtate, before Chriſtmas next, and before Chriſtmas the Vendor 
judged. Cauſes this Deed to be enrolled, yet this is not a good Performance; for 
| by the Intention of the Covenant, ſome other Aſſurance was to he 
oY made, | WI | | FR, 
| Cro. Eli. If one be obliged to aſſure twenty Acres of Lands, the Acres hal 
476, 665. be accounted according to the Eſtimation of the Country where the 
5 Co. 6. Land lies, and not according to the Meaſure limited by the Statute. 


88 If A. covenants with B. to make ſuch Aſſurance of all his Lands, at 


681. the Coſts of B. as B. or his Counſel ſhall (a) adviſe, B. may requm 


Meor 570. one Aſſurance for one Parcel, and another Aſſurance for another Parc|; 


(a) If a for being to be made at the Coſts of B. it is no Prejudice to A. 

covenants N 5 | 

to make ſuch Aſſurance of Lands to B. as the Counſel of B. ſhall deviſe, himſelf, though leartel 

in the Law, cannot deviſe the Aſſurance, but it ought to be deviſed by ſome of his Counſel ; fer i 

the Party himſelf might adviſe it, then it would be no Plea to ſay Quod concilium non dedit adviſanr 
tum. 5 Co. 19. b. Cro. Eliz, 297. S. C. 1 Rol. Abr. 466. S. P. cont. e | | 5 


Moor 5700 But if the Aſſurance is to be made at the Coſts of | the Covenantor, 
On Eliz. if an Aſſurance of Part only is required, he muſt make it; but then he 
8 is diſcharged from making any Aſſurance of the Reſidue. 


N. 44. If the Condition of an Obligation be, that the Obligor, before I- 


Moor 682. chaelmas, ſhall make, Ec. all and every reaſonable Act and Thing for | 


S. C. ad- aſſuring the Manor of D. to J. S. and his Heirs, and the Obligee rt 
judged, the queſts him generally to convey, the Obligor muſt make an Aſſurance; 


3 and if thereupon the Obligor makes a Feoffment, and the Obligee after 


all Acts, Ec. requeſts a Fine, the Obligee muſt acknowledge it; and ſo upon every 
ro be. * Requeſt, he ought to make ſeveral Aſſurances. 

quired by ET 

the Obligee ; but ſaid, if it had been to be deviſed by the Obligee or his Counſel, he ought to hebe 
ſhewed he had deviſed and required ſuch a particular Feoffment or Fine, | 


Cro. Fac. 251, If a Man covenants to make further Aſſurance, and to do any Act of 
Moor 810. Acts, Oc. as ſhall be deviſed, Cc. and a Note of a Fine is tendred, and 
1874 he is required to acknowledge it before a Judge of Aſſiſe, he muſt a 
Laue“ ine knowledge it, though no Writ of Covenant is depending; for he hath 
Note is an Covenanted to do every Act; and this Note of a Fine is an Act; and vt 


AQ 828 ther it be well levied, or to no Purpoſe, is not material. 
tory Tor the —— rn | 

Fine; and the Writ of Covenant may be ſued out after; and ſo it is an AQ for further Afſuranct, 
tagough the Writ of Covenant is not depending, 1 Bulf. 90. S. C. & vide Latch 186. 1 And. 56. 


1 | N | 
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If A. (a) enfcoffs B. upon Condition that B. ſhall make a Gift in x, Seck. z 52. 
Tail to A. and his Wife, and the Heirs of their two Bodies, Remainder Ce. Lit. 219. 
to the right Heir of the Feoffor, and A. dies, B. ought to make an ta) Bur it. 
Eſtate for Life to the Wife, (Y) without Impeachment of Waſte, Re- de Concirt- 

8 | on of a Bond 
mainder to the Heirs of A. for the Eſtate ſhall be made as near the In- ye to enfeof 
tent of the Condition as it can be. | two before. 


a Day, and 
one dies, the Obligee is not bound to enfeoff the other, N. Bendl. 35. But for this vide 1 Fones 180. 
1 Rol. Abr. 451. Eq. Abr. 19. (6b) And yet if the Wife accepts the Vttare for Life, without this 
Clauſe, it is good; becauſe the Eſtate for Life is the Subſtance of the Grant, Cc. Co. Lit, 219, b. 


If the Condition be in the Copulative, and it is not poſſible to be per- Oe TX 
formed, it ſhall be taken in the (c) Disjunctive. . 
| | Gorlſ. 71. 


1 Rol. Abr. 444. (c) As if the Condition be, that he and his Executors ſhall do ſuch a Thing, this is 
in the DsjunAtve, becauſe he cannot have an Executor in his Life-time. 21 E. 4. 44. b. 1 Rol. Abr. 444. 


5. C. — —So if the Condition be that he and his Aſſigęns ſhall ſell certain Goods, this is in the Diſ- 


3 jundctive, becauſe both cannot do it. 21 E. 4. 44. b. 1 Rol. Abr. 444. S. C. 


If a Leaſe be made to Husband and Wife, for twenty-one Years, C. Lit.224. 4. 


if the Husband or Wife, or any Child between them fo long lives, and ra 239. 


the Wife dies without Iſſue, yet the Leaſe ſhall continue during the 6% , 


: | Gon. 7t. 
Life of the Husband ; for the Disjunctive referreth to the whole, and | _— . 


disjoineth not only the latter Part, as to the Child, but alſo to the Ba- Leon. 244. 
ron and Feme; ſo that the Senſe is, if the Baron, Feme, or any Child Cro. Elix. a69. 
ſhall ſo long live. 


So if an Uſe be limited till A. ſhall come from beyond Sea, and attain Co. Lit.225. a. 


to his full Age, or die, if he comes from beyond Seca, or attains his full Leon. 243. 
Age, the Uſe ceaſes. | 1 0 
If a Deviſe be made upon a Disjunctive Condition, to be performed Palm. 76. 


by the Deviſee, he hath his (4) Election. „ ) 80 if 


wy | | the Condi- 
tion be to enfeoff the Obligee of D. or S. the Obligor hath Election. 18 E. 4. 17. U 
But for this vide Title Election, and 1 Rol. Abr. 446. 7 


If an Obligation be conditioned to pay B. or his Heirs, annually 12 J. Cro. Fac. 594. 
at Midſummer and Chriſtmas, or to pay him or his Heirs, at any of the adjudged. 
ſaid Feaſts, 150. the Obligor hath Election to pay the 12. or the 
150. though he may at any Time determine the Payment of the 12 /. 


by Payment of the 1507. 


If A. covenants with B. that A. or his Son C. or either of them, 2 5;4. 199. 
ſhall] work with B. at the Grinding and Poliſhing of Glaſs, B. paying Sir Paul 
to each of them ſo much, c. and B. requeſts C. to work with him, Neele and 
c if he doth not, the Covenant is broke; for B. had the Election to Neve, ad- 

55 | : : | judged. 
require both, or any one of them, to work with him. | 

If an Obligation be conditioned to pay Money, if a Ship puts to Sea, 1 Lev. 54. 
or the Goods, or the Obligor return ſafe, and the Obligor dies before Sayer and 
his Return, yet the Money is payable ; for all thoſe Things being con- CA, ad 


tingent, and uncertain which of them will happen, the Law ſupplies the reed 


Words which ſhall firſt happen, and forecloſes the Election of the Obli- 


gor; (2) and is not like the Caſe where a Man is bound to pay Money 
Lady-Day or Michaelmas, and he dies after Lady-Dey, and before Mi- 
c Haelmas. | 


(a) Vide Crs. 
Eliz. 380. 


So where the Condition of a Bond was, that the Obligor ſhould bring 1 Vert. Re 


the Son and Daughter of F. S. at their full Age, to give ſuch Releaſes vel and Coats, 
as a third Perſon ſhould require, the Defendant pleads that the Son is *©v4ged- 
alive, and under Age; and on Demurrer to this Plea, it was held, that | 
the Force of the Bond was not luſpended till they are both of Age, be- 
cauſe it is to be taken not conjunctively, but reſpectively and diſtributive- 
ly: for the Obligor undertakes that the Daughter ſhall releaſe at 
8 Age, as well as Son; and if ſhe does not, the Condition is 
roken, | | 


If 


Conditions. RT, 


; 4 Cos 3%: 4; 


: 


Conditions. 

If the Condition of an Obligation be to pay 30 J. or twenty Kine. 
within a Month after the Death of K. at the Election of the Oblipee, 
he muſt, at his Peril, make his Election within the Time limited; 5 
the Obligor is not bound to tender both; but where the Condition is to 
pay ſuch a Day 10. in Gold or Silver, at the Election of the Obligee 
if he does not make his Election before the Day, yet the Duty remain 
payable, being Parcel of the Penalty. 

1 Mod. 265 It the Condition of an Obligation be, that if the Obligor, within x 
adjudged by Months after the Death of B. ſhall aſſure a Rent of 201. yearly to ( 
three Judges as the Counſel of G ſhall adviſe, at the Coſts and Charges of C. if ( 
viſt againſt require the ſame; or if the Obligor ſhall not grant the Rent, if then he 
Windiam, ſhall pay 9 C. 307. the Obligation ſhall be void, and B. dies, and 
Condition is tenders no Grant of the Rent within the Time, the Obligor is not bound 


not Disjunc- to pay the 3oo/. 

tive till Re- | ES 1 
queſt to ſeal a Deed of Annuity ; and that therefore the Obligor ought to pay the 300 J. 2 J 
201. S. C. adjudged per totam Curiam. | 5 | 


432 
1 Leon. 69. 
Moor 241. 


2 Med. 304. If the Condition of an Obligation be, that the Obligor ſhall work Out 
Fright and 40 J. at the uſual Prices in Packing, when the Obligee ſhall have Oc. 


"Kd. caſion for himſelf or Friends to employ him therein, or otherwiſe ſhal 

0 pay 401. if the Obligee hath no Occaſion to make uſe of him in Pack. 
ing, he muſt pay the 400. | CT | 

(Q) What ſhall excuſe the Non-perfozmantce: 

— And herein, : 

1 Rol. Abr. Regularly, if a Condition, which was poſſible at the making thereof, 

; © Oe (a) becomes impoſſible by the Act of God, the Obligation is diſcharged 

Co. Lit.206. a. | | 


Same Rule, (a) Where the Sickneſs of the Wife will excuſe the Husband and Wite from levying a 
Fine, the Condition being to levy it upon the reaſonable Requeſt of the Obligee. Moor 124. flo. 
vide 1 Leon. 304» 4 | | | 


But for this 


or de 4 Manucaptors ought to have the Body, Ec. for the Manucaptors to fay 
1 Rl Abr. that he who was let to Mainprize was dead before the Day, ſo that they 
449. could not have his Body at the Day. v CO” 
1 Rel. Abr. If a Man covenants to build an Houſe before ſuch a Day, and after 
450 the Plague is there before the Day, and continues there till after the 
Day, this ſhall excuſe him from the Breach of the Covenant, for the 
not doing thereof before the Day; for the Law will not compel a Man 
to venture his Life for it, but he may do it after. es 
5 Co. 22. If the Condition conſiſts of two Parts in the Disjunctive, in which 
Langbters the Party hath an Election, which of them to perform, and both poſſ- 
3 8 ble at the Time of making the Condition, and one becomes impoſ- 
Mate +24 ſible afterwards, by the Act of God, this ſhall excuſe the Performance 
Cro. Eliz, of that and the other alſo; for otherwiſe his Election ſhould be taken 
398. 5 5 away by the Act of God. 
e OncCt- | 


tion being, that if B. aliened his Wife's Lands, if then he purchaſed other Lands of as good Va- 

lue to his Wife and her Heirs, or ſhould leave her the Value by his Will, then the Bond ſhould be 

void, and he aliened his Wife's Lands; and before any Purchaſe made the Wife died, living B. 
but Gaudy held that he ovghr ro purchaſe Lands to the Heir of the Wife. Et vide Cro Eliz. 277, 864. 

Moor 432, 645. 2 Fones 95. 3 Keb. 738, 761, 770. 1 Mod. 265. 3 Mod. 234. | 


I | But 


If a Man be let to Mainprize, it is a good Plea at the Day when the. 


Conditions. 433 

But it has been held, where the Condition was to make the Obligee a 1 Salk: 175, 
Leaſe for Life, by tuch a Day, or pay him 109/. that though the 7” Do 
Obligee die before the Day, that his Executor ſhall have the 1509/7, and WE hs 
the Ground of Larghter's Caic was denied to be univerſal. 

f a Condition conſiſts of two Parts, of which one was not poſſible at; . 22. 
the making of the Condition to be performed, he ought to perform the 0. Iz 5 
other. | S. P. 

As if the Condition be to enfcoff 7. 5. or his Heirs, when he comes 2 E 3: 30. 
to ſuch a Place, he is bound to enfeoff 7. $. when he comes, be- Nen r 
cauſe the other is not poſſible; for he cannot have an Heir during . 
Lite, and ſo he had not any Election. . 1 Rot. Ar. 

If a Condition of an Obligation be to make an Aſſurance of certain 9 85 
Land to the Obligee and his Heirs, and after the Obligee dice, yer he iy OE 


rs CAC —— 


| * | | 552. 
ought to make the Affurance to his Heir; for this Copulative and bis & vide Cre, 
Iieirs thall have the Signification of a Disjunctive. | Fliz.. 399. 


_ 0: 6 * . . | 3 1 4. 28 3. 
If the Condition of an Obligation be to enfeoff two before ſu.h a 3 235 
Day, and one dies before the Day, yet he ought to enfeoff the other. 1 RY. Ahr. 


451. 
N. Benil. 35. S. P. cont. fer Montague. 


If the Condition of an Obligation be, that whereas a Marriage is in— 3 
: 310 . * = 0 10h er., 
tended between A. and B. if the ſaid Marriage takes Effect, and if 


3 : N 45. Moo 
B. the Wife ſurvives A. and does not receive 300 J. of 4. by his Will, and Bates 


or by the Cuſtom of Londom, within three Months after the Death of but 1 Fores 


5 * 
q *. 


4 
2 
© 


Y | 
13 


* 


* 

0 * 
<< 
8 * 


a . . . . . 0 Sell. 
” 101, at the Time of the End or Determination of his Apprenticeſhip, g 


2 * 


another Sum, ſo that the Death of the Party who is to receive from the 


and A. ſerves ſix Years, and then dies, the Money ſhall not be paid 5. C. 


A. thot then if the Obligor pays to B. or her Executors, 5001. within * |. 8. Ga 


3 . actudged, 
ſix Months after, the Obligation ſhall be void; and after the Marriage 9. 5 


takes Effect, and B. ſurvives A. and dies within three Months, without tam Curia. 
receiving any Thing of the ſaid 300 J. by the Will of A. or by the Cu- Palm. 513. 


ſtom of London ; it ſcems the Death of B. within the three Months, ſhall S. C. 4d. 


i ; . 75 14 „ed . 
not excuſe the Obligor to pay the 5007. to the Execurors of B. be- Aue . 


and tit was 


cauſe it is not any disjunctive Condition of which the Obligor hath any ſaid that 


Election to do the one or the other; but the Condition is, that if a there was 


Stranger does not pay ſo much within a Time, that he himſelf will pay anger oh 
"he = * 


F the EleGt- 
Stranger, ſhall not excuſe.the Obligor. on is in a 

| | Stranger, or in the Obligor- 

If A. binds himſelf Apprentice to B. for ſeven Years, and B. enters 2 Brownl. 97. 
into a Bond to A. conditioned to pay A. his Exccutors or Afſigns e and 


Godh, 153. 
ad- 


to his Executor, though it was objected that his Apprenticeſhip ended Judged. 


at his Death. 


an Award to be made between B. and C. and it is awarded that C. xe 


If 4. enters into a Bond to B. conditioned that C. ſhall perform , 2% 5 
* i. Yo 


aucll and 


mall pay to B. 10. at Michaelmas, and 10. at Lady-Dav, yet be- Chapman 
cauſe the Sum awarded is a Duty, it is as if the Condition of a Bond Ce. Lig 19. 


= }.. 7 : Th LET | 5 
5 e for the Payment of the Money; and if not paid, the Bond is random. 


ad- 


But if the Condition of an Obligation be, that the Obligor ſhall en- 457 4. 155; 


x feoff the Obligee at ſuch a Day, and before the Day the Obligor dies, Co. Lit. 218. a, 
und the Land deſcends to his Heir, the Condition is become impoſtible 8. F. 


5 


do ſettle certain Lands in ſuch a Manor, by ſuch a Day, though the cordinely, 


9 by the Act of God, and the Performance thereof excuſcd. 


. : ; | s SITE Eq. Abr. 18. 
But it has been held in Equity, that if the Condition of a Bond be Decrced ac- 


15 Obligor die before the Day, by which the Bond is faved at Law, yet and ſaid to 


aun Execution ought to be decreed in Specie. 


have been 
after done. 


ins?! 


5 -_ One deviſed to his eldeſt Daughter, upon Condition ſhe ſhould marry 1 $3 1-5. 

_ Bail T : | - 28 2 

- i153 Nephew, on or before ſhe attained the Age of Twenty, the Ne- 7homas and 

75 | | | 2 Iocve /; ad- 

. judged in C. B. ard affirmed in B. R. Stir 3015319. S. C. adjudged, 
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phew died young, and the Daughter never refuſed, and indeed never was 
required to marry him; after the Death of the Nephew, the Daygh. 
ter being about Seventeen, married J. S. and it was adjudged that the 
Condition was not broken, being become impoſſible by the Act of God. 


2, Of the Act of Law. 


1 Rol. Abr. If an Annuity be granted upon Condition that the Grantee ſhall he 


451. Attorney for the Grantor, in all Pleas, if he be after made Sheriff, ye 


this ſhall not excuſe him from the Performance of the Condition; but 
he ought to be his Attorney; otherwiſe the Condition is broken. 
ogg 0m Heirs and Aſſigns, with the Ifſues and Profits of the Land, ſhall pay 
Slade and yearly ſo much for certain Charitable Uſes, and dies, and after the De. 
Te viſce dies, his Heir within Age, and in Ward to the King, the Payment 
N ſhall be excuſed, during the Time the King hath him in Ward; for by 
ro. Face | 5 2 N 
374. the Intent of the Condition, the Payment ought to be made with the 


1 Rol. Rep. Iſſues and Profits, which are transferred, by Act in Law, to the King. 
3 Bulſt. 58. S. C. adjudged. Hard. 10, 11. S. P. appears, and long Argument, whether the King 
ſhould be bound by the Condition. | Z 


If a Recognizance be conditioned for the Appearance of B. at the 


Telv. 207. | 

Roſſe and next Aſſiſes held for the County of S. and before the next Aſſiſes, J. 

Pie, ad- ſucs a Certiorari out of the King's Bench, to remove the Recognizance, 
judged. and at the next Aſſiſes delivers the Certiorari to the Judge, yet this dos 


4 nw not excuſe. his Appearance; for though the Certiorari was the Command 
Curiam, and of the King, yet the Purchaſe thereof was the Act of B. and he could 
ſaid that by no ſuch Slight fave his Recognizance. _ 5 
though the 
Hands of the Judges were ſhut, and forccloſed by the Certiorari, yet they might have entred his y- 
pearance. Cro. Fac. 281. S. C. adjudged, and that he ought to have procured his Appearance tobe 
recorded, | 5 | | ered | . | 
2 Lev. 26. If a Man hath good Title to Lands, by Virtue of a Fine, and el 
3 i * the ſame, and covenants with the Vendee, his Heirs and Aſſigns, that 
S. C. ag. he ſhall enjoy againſt him and B. and all claiming under him; and at- 
judged a- ter by an Act of Parliament, reciting that B. had ſettled this Eſtate 
_ gainſt the upon C. and that certain Ferſons had unduly procured the ſaid Fins 
= oo of from her, it is enacted that the Fine ſhall be void, and that every fei- 
8 ſon may enter, as if no ſuch Fine had been; and after one enter 
claiming Title under C. this is a Breach of the Covenant; for the AC 
makes no new Title, but removes the Obſtruction of the old; and it 
was ſaid, that doubtleſs B. was named in the Covenant for this Purpoſe, 


in Caſe this Fine unduly obtained ſhould be avoided. 


3. Of the Act of the Partics. 


3 5 If the Condition of an Obligation be, that the Obligor ſhall enfcoff 
S. P. 11955 the Obligee of the Land, before ſuch a Day, and after, before the 


the Conditi- Day, the Obligee diſſeiſes the Obligor, and keeps it by Force till af 

on of a ter the Day, ſo that the Obligor cannot enter, this will excuſe the Pet. 
Fcoltment. formance of the Condition. | 8 5 

N If Leſſee for Years covenants to drain the Water which is upon tif 


we _. Land, before ſuch a Day, and after the Leſſor enters before the Da), 


cont. & $ide and there continues till the Day is paſt, yet this ſhall not excuſe the Per- 
C19. E. 374. formance of the Covenant, (a) becauſe this is collateral to the Land. 
S. Ce. ad- | 
judg'd, it nor being allede'd that the Leſſor held him out, and diſturbed him in doing it. Moor 402. 0 
65. Gelb. 69. (a) But if it had been a Covenant adhering to the Land, and in Reſpect of the Enjoy” 
cent thereof, it would have been otherwiſe; but then it muſt have been ſhewed that he held him 
out of Poſſeſſion. Moor 402. J. 534. Owen 65. if 
2 ; 


If A. deviſes Land to B. and his Heirs, upon Condition that he, his 


8 


Conditions, "B39 


If a Man be bound to build an Houſe, Oc. he is excuſed if the Ob- Bro. Cove- 
1;5ce will not ſuffer him to build it; for he cannot come upon the Land 13 

. Ainſt his Will. 1 
So if a Condition be to repair a Houſe, he is excuſed thereof, if a of 1 
Stranger, by the Command of the Obligee himſelf, diſturbs him, and 7 % de 8 
will not ſuffer him to do it. 453. 

the Condition be to erect a Mill, and after he comes to the Oblizee, . E 
and ſays all is ready for the Erecting thereof, and demands of him when 5 
he ſhail come with the Nill to erect it; if the Obligee: ſays he will not 4353, 454 
have the XIill, and intirely diſcharges him of the Mill, this ſhall excuſe 
him of the Performance. | | 

If Leſſee for Years of an Houſe covenants to repair it, and to leave {t 1 Rel. Av 
in as good Plight as he found it, and after certain Sparks of Fire come 4+ 
out of the Chimney of the Leitor, into an Houſe not much remote, by 
which the Houſe of the Leſſer is burnt, this will excuſe the Performance 
of the Covenant to the Leſſee; ſo that he is not bound to rebuild, be- 
cauſe this comes by the Act of the Leſſor himſclt. f non. 

If a Leaſe be made upon Condition that the Leſſce ſhall not permit or 35 E. 6. 162. 
harbour any Whore within the Houſe to lim let, and that if he fuffers“ 2 7 
ſuch Woman to ſtay there ſix Weeks after Warning, Cc. it ſhall be . = 
law ful for the Leſſor to enter; and after the Leſſee ſuffers fuch Woman 
to be there, and Warning is given him by the Leſſor, although after the 
Leſſor commands the Woman to ſtay there for fix Weeks, yet this ſhall 
not excuſe the Performance of the Condition, becauſe the Leſſor did 
not do any Act; and notwithſtanding the Command, the, Leſſee (a) (a) If a 
might have removed her. 5 | Bond be 


TIT | condirioned 
to procure a Marriage between the Obligee and B. before a certain Day, and before the Day the 


— 


Obligee calls B. Whore, and tells her if he marries her, he will tie her to a Poſt; by Reaſon | 
| wher»of the Obligor could not procure B. to marry him, this will excuſe the Non-performance. Cro, 


Eliz. 694. Admit per Cur” ; but then it muſt be ſhewed in pleading, that the Obligor did what he 
could to procure her to marry, &. 1 | 1 5 


But if the Leſſor ouſts the Leſſee, and with Force, and againſt the 35 12.6. 162. 
Will of the Leſſee, puts in the Woman, and violently makes her ſtay 9 Ce. 92. 


3 there with Force, againſt the Will of the Leſſec, ſor ſix Weeks, this 
E {hall excuſe the Performance of the Condition. 


If A. is bound to B. that F. S. ſhall marry Fane G. before ſuch a Co. LI 06. b. 


Day, and before the Day B. marries her, he ſhall take no Advantage 

of the Condition, becauſe by his Means it could not be performed. | 
If a Man makes a Feoffment in Mortgage, upon Condition to be void 

upon Payment of Money by the Feoffor, Sc. to the Feoffee, at a Day, 

if at the Day, the Feoffee is out of the Realm, the Feoffor is not 

bound to {eek him, or to go out of the Realm to him; and therefore 

becauſe the Feoffee is the Caule that the Feoffor cannot tender the Mo- 

ney, the Feoffor may enter into the Land, as if duly tendred. 85 | 
If A. leaſes to B. for Years, upon Condition that if B. pays Money Co. Lit.218. a. 

fo A. or his Heirs, at a Day, that B. ſhall have the Fee; and before 

the Day, A. is Attainted of Treaſon, and executed; now though the 

Condition became impoſſible by the Act and Offence of A. yet B. ſhall 

not have a Fee; becauſe a precedent Condition to increaſe an Eſtate 


Co. Lit. 2 10. b. 


muſt be performed; and if it becomes impoſſible, no Eſtate ſhall rife. 


If A. leaſes to B. certain Lands for Years, rendring 40 J. per Ann.; Len. 159. 


and a Stranger covenants with A. that B. ſhall pay unto him the 4.04, adjudged, 


for the Farm and Occupation of the Lands; and before any Day of Bede! s Cale, 
Payment, A. ouſts B. of his Farm, B. is excuſed of the Payment of 
the Rent; for the Covenant was, that B. ſhould pay 401. for the Farm 


# and Occupation; fo that it is a conditional Covenant; and there ought 
= be guid pro go; and here the Conſideration upon which the Cove- 


nant 


— 


5 Conditions. 


— 


— 


nant is conceived, viZ. the Farm, and the Occupation of it, is taken away 


by the Act of A. himſelt. | 

Cro. Elis. C. A. entred into a Bond to B. conditioned to ſave B. harmleſs from à 
Bond made to C. for Payment of 100. at a Day and Place, and at 
the Day of Payment A. was going to the Flace to pay it, and B. by 
Covin cauſed A. to be impriſoned till after Sun-ſet, to the Intent the 
1001. ſhould not be paid; and this being pleaded to an Action of Det; 
upon the Bond, it was adjudged upon Demurrer, that ſuch a bare Sur. 
miſe was no Bar. 


8 Co. 76. b. If the King grants a Reverſion in Tail, upon Condition that if the Gran. 
8 tee pays 20s. at the Receipt of the Exchequer, &c. the Grantee ſhall 
wand: have a Fee, if afterwards the King, under his Great Seal, refuſes to re. 


2 Brownl. ceive the Money, yet if the Grantee tenders it at the Receipt of the 
252. §. C. Exchequer, he ſhall gain a Fee; for the King by no Means can counter. 
adjudged. mand or hinder the Increaſe of the Eſtate in ſuch Caſe. | 


Heb. 130. Tf the Condition of an Obligation be, that the Obligor ſhall pay 100 
50 if by to the Obligee, which is for the Rent of certain Land, and the Oh. 
pleading it ligee enters upon the Land, and ſo ſuſpends the Rent, any this ſhall 
had been ap- not excuſe the Payment; for it is but a Recital that it was for Rent, and 
plied to the not material. $ ” an. 
Leaſe, Sc. If a Farſon by Indenture leaſes his Parſonage for Years, rendring 
Hetley 54 Rent, and the Leſſee covenants to pay his Rent, and before any Day 
1 35 of Payment, the Parſonage (a) is ſequeſtred, for the Nonpay ment of 
jndged. the Firſt-Fruits, yet the Leſſee ſhall not be excuſed of the Payment of 
So in Caſe his Rent. N 

an 8 | NE | . 

on for Payment of the Rent. (a) Otherwiſe, if Leſſee for Years is evicted by a prior Title, Helly 
54. 1 Rol. Rep. 198. Telv. 23. Cro. Car. 415 _ | 


Pobb. 39. If A. leaſes Lands to B. for Seventeen Vears, and after B. enters 
8 513 into an Obligation to A. conditioned to pay an annual Rent to C 
ran xg for the Term of Seventeen Years, if C. lives ſo long; and the ſaid B. 


S. C. ad- or his Aſſigns, or any claiming under him, ſhall or may ſo long enjoy 
judged, the ſaid Land, and B. after ſurrenders to A. yet he muſt continue 


the Payment of the Rent, becauſe meerly Collateral, and to be made 
to a Stranger. | 


Pobh. 40. But if the Condition had been that C. during the Term ſhould hold 


8 Part, without the Interruption of B. or his Aſſigns, if after the Sur- 
Like Point render, A. had interrupted him, B. ſhould not have forfeited his 
by Popham ; Bond. | | | 

for that the 

Obligee ſhould not take Advantage of his own AQ. 


3 If the Condition of an Obligation be, that the Son of the Obligor 
1 Rol. Abr. ſhall ſerve the Obligee for ſeven Years, if he tenders his Son, and the 
4555 Obligee (5) refuſes, it is no Forfeiture. | | 

(b) So if he | | _ | | | 

takes him, and after within the Term, commands him to be gone. 1 Rol. Aly. 455. 


26. Obligee refuſes it at the Day, though this ſaves the Penalty, yet the 
bg Abr. Principal Money (a) muſt be paid; for it ſtill remains a Debt. 
448. 1 5 

Co. Lit. 207 S. P. becauſe the Sum mentioned in the Condition is Parcel of the Oblication; and 
the Obligee hath Remedy for it by Law. Cvo. Fliz, 755. S. P. (a) And therefore if an Adlon le 
brought againſt him upon the Obligation, and he pleads the Tender and Refuſal, he mult allo plead 
that he is yet ready to pay the Money, and tender it in Court. Co. Lit. 207. a.-—Bat if the FLAT 
tiff will not then receive it, but rakes Iſſue upon the Tender, and it is found againſt him, be hal 
loſt the Money for ever. Co. Lit. 20). a. Hob. 198, 199. Ney 110. 


SM 446 If the Condition of an Obligation be to pay a ſmall Sum, and the 
2E. 


1 But 


— 2 —— 


Conditions. 437 

But if the Condition of an Obligation of 1007. be for the Delivery of Co. Lit. 02. a. 
Corn, Timber, Cc. Performance of an Arbitrament, or other Act, Ec. 
this is Collateral to the Obligation, and no Parcel of it ; and therefore 


a Tender and Retu.al is a perpetual Bar, 


FT D_— — — 


a. Of the Act of a Stranger. 


Regularly, if the Condition be to be performed by a Stranger, and; Rol. ibs 
he refuſes, the Obligation is forfeited; for the Obligor has taken upon 452. 155 
him that the Stranger ſhall do it. | | | 

As, if the Condition be that my Son ſhall ſerve 7. S. if he will not, 22 E. 4. 26. 
my Obligation is forfeited. N ; 

4. and BB. ſubmit themſelves to the Award of C. and A. enters into 22 E. 4. 25. l. 
an Obligation to C. to ſtand to the Award, and B. alſo, and C. awards 955 Abr. 
| 4. to pay 10s. to B. who tenders it, and B. refuſes, the Obligor is . 
excuſed (a) becauſe B. is not a meer Stranger, but privy, and ſo is the ( 5, if 
Obligee. | | Recogni- 
3 | | 5 | | Zance, Bond, 
Ee. is made to A. to the Uſe of B. conditioned to pay Money, Sec, to B. and B. refutes, &. 
Cro Eliz. 755. Cro. Fac. 14. 


4 


But if the Condition be, that the Son of the Obligor ſhall marry the Hatt. 48. 
Daughter of the Obligee, if the Daughter of the Obl'gee refuſcs the Winch 30. 
Son, yet the Condition is forfeited ; for the Daughter is a meer Stran- . 38. 
ger, and the Obligor hath taken upon him that his Son ſhall marry her. | 


Obligation is forfeited. 
3 | | | Co. Lit. 209. 
8. P.— But otherwiſe, if to be made to the Obligee, or to any other for his Benefit. Co. Lit. 209. 4 
Se us where the Condition is that a Stranger ſhall enfeott a Stranger. Co. Lit. 209. a. | 


| If there be + Feoffment upon Condition to enfeoff a Stranger, if the 19 H. 6.34. ö. 
Stranger refuſes, yet the Condition is broke; becauſe the Intent was Ce, Lit. 209. 
not that the Feoffee ſhould retain it. | 3 ROMs 
But otherwiſ: it had been if the Condition was to make (c) a Gift s. 5 
in Tail to a Stranger, and he refuſes; for there the Intent was that he 3 E. 4. 2. 

ſhould have the Reverſion. | Co. Lit. 209. 


Leon. 222. S. P. (c) So if the Condition be, that he ſhall grant a Rent.charge to a Stranger, and 


? 


he refuſes, becauſe intended the Feoffee ſhould retain the Land. Co. Lit. 289. 


If the Condition of an Obligation be, that whereas the Obligor and 1 Rol. Abr. 
| Obligee are jointly ſeiſed of the Office of the Court of Admiralty, if 453 
the Obligor al permit the Obligee to uſe the ſaid Office, and to take 3 pkg 
the Profits thereof only to his own Uſe, during his Life, without Inter- S. C. 55 
ruption made by the Obligor, then, c. although after the Admiral dies, Godb. 47 
and the new Admiral grants the ſaid Office to a Stranger, (as he may by 8 C. 4d 
| law) and he interrupts and ouſts the Obligee, yet if the Obligor after 3 
| this interrupts the Obligee alſo, the Condition is broke. aid whether 
| > the Obligee 
occupy by Right or Wrong, the Obligor is not to interrupt him againſt his own Bond. 


YH If J is bound to (d) B. to pay 101. to C. if A. tenders it to C. Ce. Lis 208. 35. 
id he refuſes, the Bond is forfeited. (4) Other- 

: bound to pay it to the Odligee, or his Aſſigns, and the Obligee appoints C. to receive it as his 
g Altivnce, ang 1t is tendred to C. and refuſed by him. Dalſ. 38. | | | 


.F If 1 Giſſeiſes B. and after leaſes to C. for Years, and C. covenants Cr. Eliz.655. 
at the End of the Term to leave and yield up the Tenements well re- adjudged. 
Paired to . . and after B. enters, Ec. C. is excuſed. | 


0 x | If 


So if the Condition (Cc) be to enfeoff a Stranger, who refuſes, yet the (% 2 E. 4.2. 
| | | 39 H. 6. 10 b. 


1 Loon. 266. | 
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TY If the Condition of an Obligation be, that the Obligee ſhall, in J. 
bad d, chaelmas Term next, give unto the Obligor, Ec. ſuch Releaſe, as 0 
Cro. Ela. the Judge of the Prerogative Court ſhall be thought meet, the Oblig, 
716. S. C. ought to procure the Judge to deviſe and direct ſuch Releaſe ; for the 


= Fas judge is a Stranger to the Condition, and the Condition is for the Bene. 
Etiz. $64. fit of the Obligor ; and he hath (a) taken upon him to perform it at hi 
S. C. cited, Peril. | | | 

& vide like | | 5 e 

Point, Lit. Rep. 13. 1 Lev. 191. 1 Sid. 313. (a) So if the Condition of an Obligation be, that A 
Stranger ſhall releaſe all the Right which he hath, or pretends to have in a certain Manor, the Obl. 
gor muſt procure him to make a Releaſe de facto, though he hath no Right. 1 Sand. 213. 


LO 


Wirch 26, If A. leaſes his Land for forty Years, rendring Rent, and deviſes th, 

69. Reverſion to J. S. in Tail, &c. provided that B. and his Wife ſpal 

have the Rent to their own Uſe till 7. S. comes of Age, upon Condi. 
tion that B. and his Wife, within three Months after his Death, ente 
into a Bond to his Overſeers, for the Payment of 34 J. per Ann. in ſuch 
Penalty, and as his Overſeers ſhall adviſe, and A. dies, B. and hi 
Wife muſt give Notice of this to the Overſeers, and at their Peril pri. 
cure them to adviſe. S 5 


| Conſtable, 


(A) Dow choſen and appointed, 
(B) TWho are obliged ro ſerve, 
(C) Of their Power and Duty in acting without any 
Warrant from a Juſtice of the Peace. - 
(D) 25 their Power and Duty in executing ſuch Wat: 
rants, PE 5 


(A) How choſen and appointed, 


of the High 
Conſtable of 


SE 4 ſelves into Decennaries and Hundreds, and every ten Freehold-Þ 
e ons ers choſe an annual Officer, whom they called Conſtable, Berl- 


before he in every Hundred where there was a Feudal Lord, were {ſworn in, 
Statute 0 | | | | 


Wincheſter, 2 Hawk. P. C. 61. 4 Inſt. 267. Vide Sommer's Antiquities of Canterbury, Lamb. orten, 1 5 
r 1 


Vide Stat. 13 & 14 Car. 2. cap. 12.— By Common Law, they are to be choſe by the Leet © 


Onſtables appear to have been Officers of great (Y) Antiquity ; : 
for by the Laws of King Alfred, the Freemen were to digeſt them: 


G) Were holder, Tithingman or Headborough, as Head of the Decennary ; thete, : 


4 Inſt. 265.——And by 2 Hawk. P. C. 62. it is difficult to determine to whom the Power of chulily $1 . 


them doth of common Right belong ; for by Dalt. Sheriff 400. 1 Rol. Rep. 34. both High and Feu z 


Conſtables are to be choſen and appointed by the Sheriff, in his Torn; and by 2 Jones 212. Lan 


Conſtable. 8 Salk. 175. They are to be choſen by the Decennary ; but it ſeems clear, that whethe 
by the Sheriff, as being Judge of the Court. Alſo it ſeems certain, that a Cuſtom either 


Office, have by Conſequence a Power of removing him. 1 Bt. 174. 2 Hawk. P. C. 63. 
ba 2 | | 


1 
Conſtable be to be choſen by the Sheriff or Decennary, yet he is to be ſworn and placed in bias on A 


good. 2 Hawk. P. C. 62. and that a Sheriff or Steward, having Power to place a Conſtable in h A 


admitted N 


„ — — 


Conſtable. 


439 


admitted by the Lord or his Steward, in his Leet ; but where there was 

no ſuch Feudal Lord, the Sheriff in his Torn had the ſwearing and 

7 placing of them in; alſo if there was no Feudal Lord of the Hundred, 

an annual Officer was choſen, who was to preſide over the whole Hun- 
dred, who was called the High Conſtable ; bur if the Hundred was Feu- 
dal, as it often antiently was, then ſuch Lord of the Hundred admini- 
{tred the Office himſelf. | ns 

It ſeems by the better Opinion, that a Cuſtom in a 'Town, that the 2 K+. 364. 
Inhabitants thereof ſhall ſerve the Office of Conſtable by Turns, is good, ? Sd 355- 
and that the Objection, thar by ſuch Means it may come to a Woman's Sev wy 

' urn to ſerve, is of no Force, ſince ſhe is allowed to make a Deputy, or c (ay 389. 
procure one to ſerve for her, who ſhall be conſidered as the proper Off- cont”. | 
Reer. | : 

Alſo the Office of Conſtable being neceſſary for the Preſervation of Sab. 175, 
the Peace, Juſtices of the Peace, have by an uninterrupted Ulage, not 176. _ 
now to be diſputed, taken upon them not only to ſwear Conſtables who! Med: 13. 
have been choſen at a Torn or Lect, but alſo to nominate and ſwear , 78. 
Conſtables, where none have been {worn at ſuch Courts, through the pat. cb. 121. 

Neglect of the Sheriff or Lord, and alſo to (a) diſplace thoſe who have ( Falk. 
been ſo choſen; and this Point has been carried fo far as to allow the 176. cone. 

Seſſions of the Peace to {wear one Conſtable who had been elected at 1 Bft. 174. 

| the Leet, and unduly rejected by the Steward, who had ſworn another 
in his Place. | 5 . 
And by the 13 14 Car. 2. cap. 12. par. 15. reciting, * That the 
6 Laws and Statutes for apprehending Rogues and Vagabonds, had not 
© been duly executed, ſometimes for want of Officers, by reaſon Lords 
& of Manors do not keep Court-Leets every Year for making of them; 
it is enacted, © That in Caſe any Conſtable, Headborough, or Tithing- 
& man, ſhall die, or go out of the Pariſh, any two Juſtices of the Peace 
© may make and ſwear a new Conſtable, Headborough, or Tithingman, 
« until the ſaid Lord ſhall hold a Court, or until next Quarter-Seſſions, 
«© who ſhall approve of the ſaid Officers ſo made and ſworn as aforeſaid, 
© or appoint others, as they ſhall think fit; and if any Officer ſhall con- 
© tinue above a Year in his or their Office, that then in ſuch Caſe the 
| < Juſtices of the Peace in their Quarter-Seſſions may diſcharge ſuch Of- 
© © ficers, and may put another fit Perſon in his or their Place, until the 
Lord of the Manor ſhall hold a Court as aforeſaid. 3 
' The Juſtices of the Peace of the County of Northampton, at their The Caſe of 
| General Seſſions choſe a Conſtable for Holmby, and for not coming in to the Conſta- 


take the Oath, proceeded againſt him; which Proceedings being removed * e n: 


by Certigrari into B. R. it was moved on Affidavits, that there had not £4 1 | 
been a Conſtable there for fifty Years before, that he might be diſcharged, 2 Keb. 557. 
alledging likewiſe, that Holmby was a privileged Place, and that all the G. 
Inhabitants were the Duke of Nrk's Tenants: But the Court held, that 
- they (5) could not diſcharge him on Motion, and ſaid, That they muſt (% That the 
determine the Matter by Action of Falſe Impriſonment, or ſome other Court of 0 
m- 
ia: 
rl 


TOSS 8 r 


for per Cir”, Though originally Conſtables were choſen in Leets, yet the bas the fu- 
Conſtable being an Officer, whoſe Duty it is to keep the Peace, the Ju- one Fover 
eſe, ſtices may chuſe him in Caſes of Neceſſity; as in the Hamlets about the an , 
and Tower, the Juſtices, by reaſon of the Increaſe of Buildings, where there Juriſdiction 
vas formerly but one Conſtable, did chuſe five; and it was ruled they 10 ſwear, re- 
might do ſo; and they ſeemed to incline, that though formerly there ore or dif- 


ors 

5 | i | k : : charge a 
doe had been none, yet they might chuſe one if they ſhould think it conve- 3 
eu! nient. | choſen Cen- 


amb 5 
er = 
face 
aj" 


table, and 


Y C. 65, 


A 


* 


Way, and inclined ſtrongly, that he could not any way be diſcharged ; King's Bench | 


; 1 avarding a Mandamus where it ſhall be neceſſary. Vide 1 Rol Abr. 335. 2 Rot. Rep. 82. 2 Haul. 


— 


— 
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Cro. Car. 567. A Perſon duly elected Conſtable, refuſing to take upon him the Office, 
Co. Ent. 572." may, if preſent, be (a) fined by the Court, and if abſent, on having a 
N certain Time and Place appointed him for the taking of the Oath before 
8 Co. 38. a juſtice of Peace, may, after Notice of ſuch Appointment and Preſent. 


(a) Bur can- ment, at the next Court, be amerced. 
not be law- | 
fully committed without more. 2 Hawk. P. C. 64. 


2 Hawk. P. Alſo in either Caſe he may be indicted, either before Juſtices of Oyer 
C: . and Terminer, or at the Seſſions of the Peace; but ſuch Indictment ought 
(b) That it ſpecially to ſet forth the Manner of every ſuch (b) Election, Appoint- 
i inſufficient ment, (e) Notice and Refuſal, and before (2) whom the Court wa; 


to ſay in ge- holden. 
neral, that 


the Party was debito modo electus, or Legitime elefus. 5 Mod. Rep. 96, 129. adjudged. (.) That the 


Special Circumſtances of ſuch Notice muſt be let forth. 4%n 78. 5 Mod. 96, 130. 1 Keb. 418. ad- 
Judged. (d) 1 Mod. 24. vide 2 Sand. 290. ND = | 


I Keb. 416. Neither is an Indictment, for not finding a ſufficient perſon to ſerve the 
2 Hawk P. Office of Conſtable, good, unleſs ſuch Indictment ſhew that the Party re. 
| fuſed to ſerve it himſelf. : 


| (3) Who are obliged to ſerve. 


Vids Title 15 ſeems agreed, that all (e) ſworn Attornies, and all (f) other Of. 
Privilege, A ficers, whoſe Attendance is required on the Courts of JVeftminſter- 
(% Noy 112. Hall, are not obliged to ſerve or execute any inferior Pariſh Office, and 
Murch zo, that where they are choſen, though by a (g) particular Cuſtom, with 
5 „ reſpect to their Eſtates or otherwiſe, they may have a Writ of Privilege; 
(f) That for no Cuſtom ſhall be intended to be more antient than the Uſages of 


Practiſing thoſe Courts, and therefore ſhall give Way to them. 

Barriſters at | „„ . . | | 
Law, and the Servants of Members of Parliament, have the ſame Privilege. 1 Mod. 22. 2 Keb. 578. 
1 Mod. 13. (g) 2 Keb. 508. Cro. Car. 389. 1 Lev. 265, 266. 2 Hawk. P. C. 63. Ts 


| Alderman So if an Alderman of London has an Houſe at D. in the County of 
Abdy's 8 Eſſex, and he as an Inhabitant there is choſen Conſtable, yet he is not 
Gre, Gar: 595: compellable to ſerve, for that as an Alderman he is bound to be preſent 


I 462. : | 
. 85 3 2 © the City, for the good Government thereof. | T 
Vide Keb. 309. But a Captain of the King's Guards being preſented to ſerve as Con- 
1 Sid. 272, ſtable, in Purſuance of a Cuſtom in reſpect of his Lands in a Town, 


355: cannot claim this Privilege; for though by his Office he is bound to à 


1 Lev. 233: Perſonal Attendance on the King, yet ſuch Office being of late Inſtitu- ; 


| . 33˙ tion, ſhall not prevail againſt an antient Cuſtom. 


Yet if ſuch an Officer, or a (0) Gentleman of Quality, who hath no 
2 Hawk. P. ſuch Office, or a practiſing Phyſician be choſen Conſtable of a Town, 
09 5 Nez. Which has (i) ſufficient Perſons beſides to execute this Office, and no 
439. cont, Special Cuſtom concerning it, perhaps he may be relieved by the Kings 
2 Keb. 578. Bench. . 

(i) But ne 


Privilege can exempt fitting Perſons from ſerving the Office of Conſtable, where there are not ſuf- 
ficient beſides them to execute it. 2 Hawk. P. C. 63. 1 Sid. 272. 1 Keb. 933. Vide Title Privilege- 


Vide 2 Keb. By the 5 U. 8. cap. 6. The Wardens and Fellowſhip of Surgeon 
578. <« infranchiſed in London, and all Barber Surgeons admitted and ap- 
» proved according to the Statute made in that Behalf, not . 
«© the Number of Twelve, ſhall be diſcharged of Conſtableſhip an 

„ Watch, Oc. | 
| 4 By 


| 


Tend with Words, without any Threats of Perſonal Hurt; but all he can 2175 


* 


. 


By the 32 H. 8. cap. 40. The Preſident of the Commonalty and 
« Fellowſhip of Phyſick in London, and the Commons and Fellows of 
« the ſame, ſhall not be choſen Conſtables in the City of London, or 
« Suburbs of the ſame, E?c. 2 

By the 6 . & M. cap. 4. * All Perſons uſing the Art of an Apo- 
ce thecary, who have been brought up and ſerved as Apprentices in the 


cc ſaid Art for ſeven Years, according to the Starute of 5 Elis. ſhall be 


« freed and exempted from the Office of Conſtable. 

A. was. indicted for not taking on him the Office of High Conſtable ; 2 Show 75. 
and the Queſtion on a Special Verdict was, Whether a Tenant in an-“ Ne or 
tient Demeſne may be made Conſtable of an Hundred, which reaches e ER 
farther than the Demeſnes ; and it was adjudged that he might. 344 5 C. : 

| | admuoged, 


. —_— 
S * 
— 8 


(C) Of their Power and Duty in acting, with- 
_ put any Warrant from a Juſtice of the 
Peace. ets 


1 were originally inſtituted for the better Preſervation of + Hawk. P. 
the Peace, they may by the Common Law arreſt Felons, and all C. 61, 62. 
ſuſpicious Perſons that go abroad in the Night, and fleep by Day, or rc- | 
fort to Bawdy-Houſes, or keep {ſuſpicious Company. | 

Alſo by the (a) antient Common Law, the Conſtable was to Pre- (, Laub. 
ſent at the Torn or Leet, all thoſe within his Precinct who were not ad- Conſtable 5, 6. 
mitted into ſome Thing, and who had not ſworn to the King's Allegi- 45 & 3: 


ance; and, it ſeems, that by (5) the Law in ufe at this Day, ke ought (% Crompe. 


| to preſent (:) all Offences inquirable in the Torn or Leet. | 212. 


| 3 Dat. Sheriff 
338. See Raft. Ent. 151. (c) Vet in the Oath ſer down by Kitchen 47. he only ſwears to preſent all 
Bloodſheds, Outeries, Affrays and Reſcoutes done within his Office. 5 | 


A Conſtable is not only impowered, as all private Perſons are, to part 3 IP 158. 


an Aﬀray in his Preſence, but is bound at his Peril to endeavour ir, not * , C. 135 


only by doing his utmoſt himſelf, but alſo by demanding the Aſſiſtance hy 
of others, which they are bound to give him under Pain of Fine and * 
Impriſonment. 8 „ So 

And it is ſaid, That if he ſee Perſons actually engaged in an Affray, Lb. 132 


| | | | h „ 2 
whether the Violence were done or offered to another, or even to him- Dalt. c 1, 8. 


ſelf, or ſee them upon the very Point of entring upon an Affray; as e Seth 


A A 


: 23. 36. 
where one threatens to beat another, Cc. he may either carry the Offen- 6, lie 


Peace, Cc. or may impriſon him himſelf a reaſonable Time till the Heat Moor 284. 


be over, and afterwards detain him till he give ſuch Surety by Bond; but 22 E. 4. 35.6. 


10 E. 4. 18. 


he ſeems to have no Power to commit the Offender in any other Manner, H + 6 4. 


bor for any other Purpoſe, for he cannot commit him to Gaol till he ſhall Sar 97. 


be puniſhed; neither ought he to lay Hands on thoſe who barely con- 1 Rol. Rep, 


; : | þ ED» 2 Bulſt. 329. 
do in ſuch Caſe, is to command them, under Pain of Impriſonment, not . 329 


to fight. 

If an Affray be in a Houſe, the Conſtable may break open the Doors Dalt. cap. 8. 
to preſerve the Peace, and if Affrayers fly to a Houſe, and he freſhly 67. 
tollow, he may break open the Doors to take them. 3 

But he cannot of his own Authority compel a Man to find Sureties II P. C. 92, 
who is delivered into his Hands, as having broken the Peace in his Ab- 133 


ence, but onght to carry him before a Juſtice of the Peace; neither can ey IR : 
« | | | 70. 37 22 
5 U he Owen 105 


. a . a Ds 4.» . EC „ 
der before a Juſtice of Peace, in order to his finding Sureties for the 9 . 4. 26. a. 


E. 4 9. 4. 
2 E.: 3. 11.6. 


| 


1 
— 
1 
. 
7 
1 


Conſtable. 


he arreſt a Man for an Affray out of his View, without a Warrant from à 

Juſtice of the Peace, unleſs a Felony were done, or likely to be done. 
Moor 284. If a Conſtable ſee a Perſon expoſe an Infant in the Street, who re. 
2 Hawk. P. fuſes to take it away, he may lawfully apprehend and detain ſuch Perſon 


C. 77- And till he or ſhe ſhall conſent to take Care of it. 
io may a pri- | 


vate Perſon, 


ate 


b) Of their Power and Duty in executing 
the Warrants of Juſtices of the Peace. 


(a) 5 Mod, bound to execute his Warrants. Hence it hath been (a) reſolved, 
130. that where a Statute authorizes asJuſtice of the Peace to convict a Man 
Sal. 175. of a Crime, and to levy the Penalty by Warrant of Diſtreſs, without 
1 ſaying to whom ſuch Warrant ſhall be directed, or by whom it ſhall be 
0 Salk, 381, executed, the Conſtable is the (5%) proper Officer to ſerve ſuch Warrant, 
2 Rol. Rep. 58. and indictable for diſobeying it. 155 | | 

Yet in as much as the Office of Conſtable is wholly Miniſterial, and 


1 Rel. Ahr. no way Judicial, it ſeems that he may appoint a Deputy to execute a 
2 943 Warrant directed to him, when by Reaſon of Sickneſs, Abſence or other- 


Crompt. 222. wiſe, he cannot do it himſelf, but without ſome {uch ſpecial Cauſe a 


3 Bul2. . Conſtable cannot make a Deputy. 
Dali. cap. x; -:: CE | | 
1 Rol. Rep. 274. 1 Sid. 555. 1 Lev. 233. March 30 2 Keb. 50g. 


1 Salk. 176. If a Warrant be directed generally to all Conſtables, no one can exe- 
Carth. 558. cute it out of his own Precinct; but if it be directed to a particular Con- 
ſtable by Name, he may execute it any where within the Juriſdiction of 
the Juſtictee. 1 5 N = 


6 C. 54. | | | 
9 Co. 69, Party, although he demand a Sight of it; but in making an Arreſt he 
| ought to acquaint him with the Subſtance of it. 
Dyer 244. An unlawful Arreſt without a Juſtice's Warrant, cannot be made good 


Fitz. Bar. 248. by a Warrant taken out afterwards. | 
Crombt. 149. 


2 Keb. 705. . . . . 
Warrant, ſuffer him to go at large on his Promiſe to return again, he 
Cromp. 148. (c) cannot, by Force of the fame Warrant, arreſt him again. 

2 Keb. 206. | 

Dat. cap. 117. 15 E. 4. 9. . (e) But by the better Opinion, if the Party voluntarily returns into 
Cuſtody, the Conſtable may Jawfully derain him, and bring him before the Juttice, in Purſuanee of 
the Warrant. 2 Hack. . | | | | | 


141.8. 16 A Conſtable cannot juſtify an Arreſt by Force of a Warrant from 4 
Croript. 1475, Tuſtice of the Peace, which expreſly appears in the Face of it to be for 


4% 149+ an Offence. whereof a Juſtice of Peace hath no Juriſdiction, or to bring 


the Party before him at a Place out of the County for which he is 4 
Juſtice. | | 

But it ſeems that he ought to execute a general Warrant to bring a 
Perſon belore a Juſtice, to anſwer ſuch Matters as ſhall be objected a- 
gainſt him on the Part of the King. 

Alfo by the Letter Authorities it ſcems holden, that it is not material 
L. © 8: ez. whether the Party arreſted by Virtue of a Warrant from a Juſtice ot 
Skin. 5638, Peace, were guilty or innocent, or whether the Felony, Ec. were ac. 
And how far tually committed or not; for it would be a great Diſcouragement to Ot- 
a Conſtable ficers, to ſubject them to Actions in ſuch Caſes, for doing what the) 
va Pn ls apprehend to be their Duty; and the Liberty of the Subject ſeems ſufit- 
Warrant to Ciently ſecured by ſubjecting the Juſtice to an Action, 
ſcarch for Felons or ftolen Gocils. 2 Hawk. P. C. $2: 


Dal. 3 17. 
2 Hub. P; 


But fer this 


8 1 
1 A | 20 . 
VIE — 4 1A RGRs 


Rs = C opal; 


X the Conſtable is the proper Officer to a Juſtice of Peace, he is | 


A ſworn Conſtable, in executing a Warrant, need not ſhew it to the 


If the Conſtable, after he hath arreſted the Party by Force of a 


(A 


Man hath Iſſue two Daughters, and dies, the Deſcent is in Capita; there- 
fore cach ſhall inherit alike; and ſometimes the Deſcent is i Stzrpes ; as over o us 
if a Man hath Iſſue two Daughters, and dies, and the eldeſt Daughter On 00 

| hath Iſſue three Daughters, and the youngeſt one Daughter; all theſe 8 * 
four ſhall inherit, but the Daughter of the Youngeſt ſhall have as much too 

as the three Daughters of the Eldeſt. 


| this Reaſon, that the Child was inticle4 to his Portion by the Law of Nature durin 

| lite, though he was not to poſſeſs it, or be a compleat Heir according to the Civil Law of the Coun- 
iry, till after his Death 
that he poſſeſſed, 


Coparteners. 


In Coparcenary theſe Things are to be conſidered, 


(A) The Nature and Heaſon of ſuch Inheritance. 
(B) The Nature of ſich Eſtate, both in reſpect of their 
own Actions, and Actions brought by Strangers. 


(C) Ok a Partition, when the Things are dividable oz 
intire, and the Manner thereof. 


(D) Ok Partition by the TUrit de Partitione facienda. 
(Y) Of Hotchpot, and the Nature and Jncidents ok this 
kind ok Partttion. | % 
(P) Of the Nature and Incidents of their Eſtate after 
Partition made. „ N 


| (A) The Nature and Reaſon of ſuch Jnhe- 


ritance. 


F one ſeiſed of an Eſtate of Inheritance die, leaving only Daugh- , g, 1. 
ters, Siſters, Aunts, or other Females of Kin in equal Degree, and .. ah. 30. 
the Eſtate deſcends to any of theſe, they are ſaid to hold in Copar- Co. Lit. 241. 
cenary, and to make but one Heir to their Anceſtor. 


In this Inheritance ſometimes the Deſcent is 77 Capita; as where a A 7 


This came 


took the 
Deſcent in 


9 his Father's 


; and that founded the Fiction, that the Children ſhould ſtand in the Place 


Tf a Man hath Iſſue two Daughters, and the Eldeſt hath Iſſue ſeveral Co. Lit. 164. b. 


| Sons and Daughters, and the Youngeſt hath Iſſue Teveral Daughters, the 
| ©deſt Son of the eldeſt Daughter, ſhall only inherit his Anceſtor ; but all 


| tne Daughters of the Youngeſt ſhall hold their Mother's Moiety in Co- 
| Parcenary with him. - Fe | 


It a Man ſciſed of Lands in Fee, hath Iſſue two Daughters, and one 


2 . 7 x : 34. 
| of them is attainted of Felony, and the Father dies, both Daughters e, 


For in the 
d the 6: Caſe the 


eing alive, one Moiety ſhall deſcend to rhe innocent Daughter, an 
— other Lord by Et 


_=—_ 3 cheat muſt 
eke a Title to deveſt the Eſtate, whic 


bes *h was once lawfully veſted in the Anceſtor, which he cannot do, 
"cove there is no Defect, in this Caſe, fince the Anceſtor may be legally repreſented, and the 


innocent 


t. 164 b. 


Stirbes from 


— . d 1 
— n 2 


» & 


444: - «© -"--...-.- - Parreners. 
innocent other Moiety ſhall Eſcheat; but if a Man make a Leaſe for Life, Re. 
e mice mainder to the Right Heirs of A. being dead, who hath Iſſue two Daygh. 
We ters, whereof one is attainted of Felony, it ſeems the Remainder is not 
and there- good for a Moiety, but void for the Whole. 5 
fore there 785 | 5 | | 
can be no Title in the Lord to evi that Moiety, though he has Title to the Moiety of the offendin 
Daughter, who after her Crime can repreſent no Man, bur in the ſecond Caſe the Siſters are to make 
Title to the Remainder, which they cannot do, becauſe to make Title to the Remainder, the 
muſt bring themſelves within the Words of the Donation ; and the innocent Daughter cannot take 
upon her the Character of an Heir alone, ſince they both make but one Heir to the Anceſtor, and 


ks 


both cannot join, becauſe one is attainted and incapable of that Character. 


— 


(B) The Nature of ſuch Eſtate, both in re⸗ 
| ſpect of their own Actions, and Actions 
bzought by Strangers. 


| Oo. Lit. 164. YArceners, in reſpect of their Anceſtor make but orie Heir; and there. 


fore to recover the Poſſeſſion of their common Anceſtor, they muſt 
join in the Pracipe; io when they come into Poſſeſſion before Partition, 
they are ſeiſed of an undivided Poſſeſſion, though having a Right to a 
Writ, de Partitione facienda, they have a Right to ſever and divide the 
Poſſeſſion that before was joint in them. 


3 Med. 141, In Replevin, the Plaintiff declared for taking of Bricks, Oc. and the 


Mich.) M. z. Defendant made Conuzance as Bailiff to one Fob Bennet and Grace his 


rep tag ; Wife, ſetting forth, That one Simon Bennet was ſeiſed in Fee of the 
Ps Go Lands, &9c. and made a Leaſe thereof for forty Years, rendring Rent, 


364. S. C. and died, and the Lands deſcended to his Daughters and Co-heireſſ, 


adjudged; one whereof married the ſaid John Bennet, and the other was the Coun- 
where it 13 teſs of Salisbury, and ſo made Conuzance for a Moiety of the Rent; 


ſaid per Cuv 


That when and upon Demurrer Judgment was given for the Plaintiff, becauſe one 


one Siſter Coparcener cannot make Avowry for a Moiety of the Rent before Par- 


diſtrains, ſhe tition, though they have ſeveral Inheritances. 
_ ought to a- | | 


vow in her own Right, and alſo as Bailiff to her other Sifter, for the intire Rent. 1 Salk. 399 SP, 


adjudged between Stedman and Pates, where it is ftated, That the Defendant made Conurance as 


Bailiff to the Counteſs of Salisbury. 


Co.Lit. 164. Tf Co-heirs are diſſeiſed before Partition, their Poſſeſſory Action mult 
bg Rag be joint, for their Remedy muſt follow the Nature of their Poſſeſſion, 
veral Prec. (i) and that being joint, it muſt be joint too; but if they had made Partition 
| | before the Diſſeiſin, then their Poſſeſſions would have been ſeveral, and 
then they could not have Recovered by a joint Præcipe, or on a joint Pe- 

miſe in an Ejectment. 8 


5 But there is a Difference between an Action Poſſeſſory and an Action 
Co Lit 164. a. 


e Wie: B6- Droiturel ; for though the Poſſeſſory Action be joint, becauſe it follows 


zeral Prec.(1), the Nature of the Poſſeſſion, which was joint, yet the Droiturel Action 
Foinder in muſt be ſeveral, where the Right deſcending was ſeveral; as if two Co- 
Action 43. parceners be difleiſed, and each dies, having Iſſue, each of their Iſſue 
ies Broke muſt have ſeveral Præcipes, becauſe in their Droiturel Action, each 0 
deſcends, them Counts on the ſeveral Right deſcending from their ſeveral Anceſto!, 


from one and not from the joint Poſſeſſion their Anceſtor enjoyed. 
common | | 
Anceſtor, as where a Man is diſſeiſed and leaves two Daughters, there they muſt both join in an ” 
tian, and ſo mult their Iſſue, if they die before Recovery of their Right, becaule their Remedy mul 


follow their Right. Co. Lit. 164. 4. 


I 


Twe 
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Two Parceners in Tail alien and die, leaving Iſſue, the Iſſue of each Bro. Tir. Ce. 
hall have a ſeveral Remedy, and when one of them Recovers, the other br. (2). 
cannot enter with him, becauſe the Alienation of their ſeveral Anceſtors 
E amounted to a Partition; for by ſuch Alienation each conveyed diſtinctly 
and ſeparately that Moiety which belonged to her, and ſo broke and di- 

E vided the Eſtate. | | 

Though Parceners before Partition have one intire Freehold in reſpe& Co. Lie. 164. 
of any Stranger's Præcipe, yet to many Purpoſes among themſelves, they 

have in Judgment of Law ſeveral Freeholds; for each Parcener, where 

there are two of them, has really but a Title to a Moiety of the Land, 

and is not, as in Caſe of Jointenancy, ſeiſed per my & per tout; the ſame 

Law holds, where there are more Parceners; for in ſuch Cafe each has 

but a Title, in Judgment of Law, to her Proportion; therefore Parceners 

may enfeoff each other of their Share, as well as convey it to Strangers. 

© The Parol ſhall demur during the Minority of one of the Daughters, Co. Lit. 1634 
E becauſe both of them muſt be in Court, to demand, as one Heir to their 

E Anceſtor, and the Infant cannot appoint an Attorney to continue the 

suit in Court for her. 125 „ 5 
If one Coparcener enter upon the Diſcontinuee of their Anceftor, and 2 Rv!. Alx. 
is afterwards diſſeiſed by him, and thereupon brings an Aſſiſe, and re- 25 
covers by falſe Verdict, the other Coparcener may enter and hold in Co- _ 
parcenary with her; for tho' the Action was not well laid, yet ſhe recovered 

as Heir to the common Anceſtor, and conſequently under that 'Tirle 

which is common to both the Parceners, ſince they both make but one 

© Heir to the common Anceſtor. e . 

So if two Parceners bring a Formedon, and one of them is ſummoned 1 And. 242, 
and ſevered, and the other recovers a Moiety, and enters by Execution, 243. 
the ſevered Parcener ſhall enter with the other, and enjoy the Land in 5e. hog _ 
| Parcenary, for the Severance is only an Order of the Court for diſuniting he 
joint Intereſts, when one of the Parties is negligent in proſecuting or 

| defending, and not a Diſheriſon; therefore the ſevered Parcener may 

well enter into the Land which the other recovers as Heir to the com- 

Emon Anceſtor, fince both make but one Heir to him; otherwiſe if the 

Perſon ſummoned and ſevered releaſes or aliens her Part, for then ſhe 

has departed with all her Title to the Inheritance, and conſequently can 

never pretend to any Share in an Intereſt which ſhe has thus conveyed 

away to another. 55 Sees | 


RR 


— — — n a . * 


— — 


\\ 


(Cc) Of Partition, when the Things are di 
| bidable oz intire, and the Manner thereof. 


1 
6 Villain is an Inheritance individable in its own Nature; yet if he c. Lit. 164. b. 
g 1 deſcend to Coparceners, the Profit of him may be divided; as one 

of them may have the Service of him one Day, one Week, or the like 

e 2 

i and the other another Day, Week, Oc. 


So an Advowſon is in it ſelf entire; yet in Effect the ſame may be di- , Z 16 <4 
{ vided between Parceners, for they may agree to Preſent by Turns; 2 %%. Abr. 
| however, this was held only a Partition of the Preſentation, for the Ad- 255. If a 

] Yowſon continued in the Right of Coparcenary, and they muſt all have Partition be 
Join'd after ſuch Partition in a Writ of Right of Advowſon ; but ſince Wide ot a 
the ea 4 if the: * d Fe 3 Manor to 
33 Joining does not ſeem neceſſary. Vide Cois. In- which an Ad- 
PR. | | vowſon be⸗ 
wo ’ÿ5„„ long, with- 
out Mention made of the Advowſon, it ſhall remain in common among them. F. N. B. 62. 


4 | — 


2 
* 
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Co. Lit. * A Rent- charge is partible among Co-heirs, and by the Act of Law 


Co. Lit. 165. a. Reaſonable Eſtovers, as Houſe- boot, Hay- boot, c. appendant to , 


254. cont”, 


the Tenant is ſabject to their ſeveral Diſtreſſes, which is no Injury to 
him if he punctually diſcharge his Duty, ſince he is not thereby burthen. 
ed with an Increaſe of Rent. | 


| Freehold, Corody in certain, granted to a Man and his Heirs, a Piſcar 
incertain, or Common ſans Number, cannot be divided between Co. 
heirs, becauſe a Partition of them would inlarge the original Grant he. 
yond the Intention of the Grantor, and likewiſe prove a greater Charge 
than was originally intended to the Tenant of the Soil ; but the Manner 

of enjoying them among Co-heirs, is commonly ſettled in the followin 
Method. If any other Inheritance deſcends to them beſides, then the 
Eldeſt only ſhall take them, and the Reſt ſhall have a Contribution 
Allowance in Value out of the other Inheritance which deſcended tg 
them; but if no other Inheritance deſcended to them, then one ſhall take 
the Eſtovers, Piſcary, Cc. for a fixt Time, as a Month, a Year, G. 
and the other for the like Time after, which will effectually ſecure the 
| Owner of the Soil from any Prejudice; or in Caſe of the Piſcary one 


may have the firſt Fiſh, the other the ſecond, Ec. or one of them may ; | 
have the firſt Draught, and the other the ſecond, c. by = 
2 Rol. 4ly., So in Caſe of a Park or Mill, which cannot be divided, the one to MW © 
255 have the firſt Beaſt, the other the ſecond, Ec. and in Caſe of the Mill, {i C 
Co. Lit. 165.4. the one to have it for a Time certain, and then the other for the like 3 7 
: Time; or the one to have the firſt Toll-diſh, the other the ſecond, Go. WF ©? 
But this If there are three Coparceners of a Manor who make Partition, each q 7 
muſt be un- ſhall have a Manor and Court-Baron within her Purparty. Wa 
derſtood of a | SE, | | | Ja 
Partition before the Statute of Oia Emptores ; for though that Statute allows of the Creation fa 
Rent to make Partitions equal, yet it will never allow the ErcQtion of new Manors by Partitin, BW ca 
made of an old Manor, fince ſuch Partitions, as appears, may be equal without ſuch new Creation, WF 7 
Dav. 61. 2 Rol. Abr. 257. 6 Co. 69. . | I p. 
the 


Co. Lit. 165. . If an Earl hath his Dignity to him and his Heirs, and dies, leaing WF 

2 Rol. Abr. only a Daughter, the Dignity ſhall deſcend to the Daughter; for it is El, 

agreeable to the original Intention of the Grant, to devolve it on fuch WWF 

| ſingle Perſon ; but if there had been ſeveral Daughters, though the Fo- an. 

ſeſſions of the Earldom, like other Lands, ſhould be divided among WF n 
them, yet the Dignity it ſelf ſhall return to the Crown, who may confer 


it on which Daughter they pleaſe; but no Partition can be made of it det 

between the Daughters, becauſe it is not partible in its own Nature; for by 
that would be to make ſeveral Honours out of one, contrary to the It | 
Grant; and the eldeſt alone cannot have it, becauſe all make but one the 
Heir ; therefore to prevent Diſputes, it returns to the Crown from . 
wWuhence it proceeded. "I CR EE tha 
Co. Lit, 163. But there is a Difference between a Dignity or Name of Nobility, and and 
an Office of Honour; for if a Man holds a Manor of the King to be Hig! On 
Conſtable of England, and dies, having Iflue two Daughters, this Office ; - 
ſhall not return to the Crown ; for if it ſhould return to the Crown the . 
Manor muſt go with it, which would deſtroy the Grant it ſelf; therefore BR 

if the eldeſt Daughter marries, her Husband ſhall exerciſe the Office C. 
alone, and before her Marriage it ſhall be exerciſed by ſome ſufficient ON 
3 5 | | | 
Co. Lit. 165. a. If : Caſtle, uſed for Defence of the Realm, deſcend to two or more 5 
2 2 Co- heirs, this ſhall not be divided, becauſe that would expoſe it to the * 
3 rol Circumvention of Enemies, when the Garriſon was under diſtinct Inte: : * 
may be di. reſts and Powers; but a Caſtle deſigned only for private Uſe may be di may 


1 375 op vided, becauſe none of theſe Inconveniencies will follow. 
it. 164. 6. : 

A Reverſion may be divided, viz. That one ſhall have the Reverſion of ſo many Acres, and the 
other the Reverſion of other Acres, F. N. B. 62. 
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the Hands of an indifferent Perſon, after which the eldeſt 
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A. ſeiſed of the Manor of D. in Fee, by Indenture inrol 
coc. the ſame to B. in Fee, provided always, and the ſaid B. does cove- 165. a. 
nant, c. to and with the ſaid A. his Heirs and Aſſigns, that he the ſaid 2 K N 
A. his Heirs and Aſſigns, may dig for Ore in the Lands (which were 
great Waſtes) Parcel of the ſaid Manor, and dig Turf alſo for the 
making of Allom; and three Points were reſolved. 1ſt, That this did 
amount to a Grant of an Intereſt and Inheritance to A. to dig, Ec. 
2dly, That notwithſtanding this Grant, which is Ike Common ſans Num— 
ber, B. and his Heirs may dig alſo ; for the Grant is not framed ſo as to ex- 
clude him. 3dly, That .4. may aſſign his whole Intereſt to one, two or 
more; but then they can make no Diviſion of the Intereſt ſo aſſigned, 
for that would be a Surcharge to the Tertenant, but they muſt work to- 
gether with one Stock; and for this Reaſon A. cannot aſſign Part of his 
Intereſt in the Waſte, and retain another Part to himſelf ; the plain Con- 
ſequence of thoſe Reſolutions is, That if this Inheritance deſcend to 
Coparceners, it is not partible among them ——_ | 


Coparceners may voluntarily agree according to their Numbers to make Z//. Se 243, 


Partition; as if there be two of them, to divide the Tenements between 244, 245. 
them in two Parts, in Severalty and of equal Value, and they may 

chuſe certain Friends to make Partition in the Form aforeſaid ; in which 

Cue the Eldeſt ſhall chuſe firſt, and ſo on according to the Priority of 

Age, unleſs it be otherwiſe agreed among them; for they may agree that 

one ſhall have ſuch Tenements, and another ſuch, Sc. without any 
primier Election; ſo if by common Agreement the eldeſt Siſter makes 
Partit on in the Form mentioned, to prevent Partiality, ſhe ſhall chuſe 

Jaſt. . | Z 2 Cy | © 
This Part, which the Eldeſt takes by Virtue of her Priori 
called the Enitia pars, and is purely Perſonal, ſo that i differs from any Co. Lit. 166. 
Privilege which the Law gives the Eldeſt without her Act, for ſuch a Xe/w: 1. 4. 
Privilege ſnall deſcend ; as if there be two Parceners of an Advowſon, and 1 
they cannot agree to Preſent, the Law gives the firſt Preſentment to the 

Eldeſt, and this Privilege ſhall deſcend to her Iſſue; nay, her Aſſignee 

ſhall have it, and ſo ſhall her Husband, who is Tenant by the Curteſy; 

and th: Reaſon of this Difference is, becauſe the Enitia is only the ho- 

norary Reſpect paid to Age among Equals; but where it is not a Reſpect 
meerly to Age, nor purely Honorary, but a real Benefit, there it ſhall 

deſcend, not only to the Ifſue, but ſhall go to the Aſſignee and 'Tenant 

by the Curteſy; for ſince they come in the Place of the Perſon in whom 


it firſt veſted, they are entitled to all the Benefits the Law gave him, but 
the meer reſpect to Age was only Perſonal. e 


that is, when after Partition each Diviſion is written in a little Scroll, 
and that is covered all over with Wax like a little Ball, fo as the Scroll 


cannot be ſeen, and then all the Balls are put into a Hat, to be kept in + 


deſt Daughter 
draws firſt, and then the Reſt according to their Seniority. 


Coparceners may agree to make Partition for Life, or for a fixt Term F N. B. 62 
of Years; for private Perſons, for their own Convenience, may make 


Contracts to bind themſelves, as long as thoſe Contracts are conſiſtent 
with Law. ; 


and the other but 10 5. each Parcener ſhall have a Houſe, bur ſhe that 252. Note; 
has the Houſe worth 20 s. per Ann. ſhall pay to the other and her Heirs bY, thete 
S 5. per Ann. thereout, that the Partition may be equal, and Diftreſs g1*7"*. "2 


ced 18 nNc- 

may be of common Right, for this 5 s. per Ann. into whoſe Hands ſo- — ng tho' 
ever the Houſe comes. | | a Rent be 
| granted by 

Equality of Partition. Co. Lit. 169. a. But in Exchange a Dccd is neceſſary ; ſo when Jointepants 


make Partition, Co. Lit. 169. 2 Rol Abr. 255. 


If 


led bargains, Co Lit. 164.6. 


ty of Age, is Lit. Sed. 245 


If two Houſes deſcend to two Parceners, one worth 20 8. per Aunum, Lit Sed. 251, 


There is another Manner of voluntary Partition or Allotment, and 7; 5.2. 246 e, ¶ e cue 22 1 
beat Accel 


Copartceners. 


— 


2 Rol. Abr. If one upon Partition grants a Rent to another generally, for Equality H 


2.3 [> 1 of Partition, without taking Notice out of what Land it is to ariſe, yet it | 
Tguslity of ſhall ariſe out of the Part of the Grantor, for being granted for Equality, * 
Partition Oc. ſufficiently explains that. « f 
ſhall go in | | ; : EE : * 
Coparcenary ; and if ſuch Rent be granted to two Siſters, it ſhall not ſurvive. Byo. Tit. C ar. (6). O. ; 

Lit. 169. b. If two Coparceners, ſays my Lord Coke, alien by Decd indented, both their Parts to an- it 


other in Fee, rendring a Rent to them two and their Heirs, they are not Jointenants of this Rent, 
but ſhall have it in a Courſe of Coparcenary. Co. Lit. 169. b. But Q. for the 38 E. 3. 26. b. which 
he cites to warrant this Opinion, ſeems to maintain the contrary; for this Rent being newly created b 
the Deed, and a new Purchaſe muſt be governed by the Words thereof; and of this Opinion he him- 
ſelf ſeems to be. Co. Lit. 12. b. | | | 


| Lit. Sect. 255- If two Parceners of Land in Fee, at full Age, make an unequal Parti. 
tion, yet it ſhall bind them; for as the Lands being in Pee may be aliened, 

ſo they may be diſpoſed of by Partition ; beſides, the Parties being of 

full Age are preſumed to know what they do, and therefore their Acts 

aare binding upon them. e 3% „; 

Lit. Seck. 258, But if one of them had been within Age, it would not have bound, 
Co. Lit. 171. for though Partition, if equal, will bind an Infant, becauſe compellable 
to make Partition, and whatever one is compellable to, may be done by 

the ſame Perſon voluntarily, yet when the Partition is unequal, and the 

leſſer Part allotted to the Minor, this ſhall not bind her; for then the Se- 

curity which the Law 'has provided for Infants, to -prevent their being 


» 


_ over-reached, would be uſeleſs. 


But yet ſuch unequal Partition is not abſolutely void, but the Infant 


8 if e bas Election either to affirm it at full Age, by taking the Profits of the 
takes the unequal Part allotted to her, or to avoid it, either during her Minority, 

2 aber or at full Age, by entring into the other Part with her Siſter. 
re 5 Fes | 14 | | 
an Kan Moiety of the Whole, what Effect this will be of. 


2 Rol. Abr. A Prochein Amy may make Partition on Behalf of an Infant, and it 
256, will bind the Infant, if equal; for the Prochein Amy is appointed by the 
. Law to take Care of the Inheritance of the Infant, and this Separation 
and Diviſion of his Part from what belongs to another, is ſo far from be- 
ing a Prejudice to the Infant, that it is really for his Benefit and Ad- 
f vantage. 5 5 ; 

C0. Lit. 173. 5. If a Partition between Parceners of Tailed Lands be equal when it is 
2 if ag made, no Alienation by one of them after ſhall avoid ir, or let in her 
2 IN © Iſſue upon the other, becauſe they were at firſt compellable to make Par- 
1 they tition, and the Partition they did make was binding, becauſe it was juſt 

are bound by and equal. ws | 


and t. 


id during e | 5 2 8 after 
their own Lives, yet the Iſſue of the Coparcener, who had the leſſer Part allotted to her, is not Ind - 
bound, but may enter and occupy in common with his Aunt, | A 1 1 K 
Lit. Seck. 266. If Lands in Fee and in Tail, of equal Value, deſcend to A. and B. as | Hwy 
Co. Lit. 172.6. Coparceners, who make Partition, and A. has all the Fee-ſimple Lands, ; Ul 
173. 4. In and B. the Tail, the Iſſue of B. cannot avoid the Partition as to the Fee- ſh ©. ett 


| pres 1 ſimple Lands ;. but the Iſſue of A. may avoid the Partition as to the 


make a Gift Lands in Tail, if A. aliens any Part of the Fee-ſimple Lands; for the 
in Tail of Iſſue of both having per formam Domi an equal Right to the Tailed Lands, 


his Part, the the Act of their Anceſtor, unleſs an Equivalent be left to deſcend, ſhall 
Reverſion is 


no Recom- not bar them of ſuch Right, but as to the Fee-ſimple Lands, the Allot- 
pence to his ment thereof by B. to 4. was equivalent to an Alienation of B's Part 
Iſſue, by. therein, which would have bound her Iſſue; but if A had left the 
cauſe that 

may be Docked by a Common Recovery; bur if had made only a Leaſe for Life it would be other. BY 
wiſe ; becauſe the Tenant for Life could not burt the Reverſion. Co. Lit. 173. 4. And in this Caſe, ! 
a Writ of Partition had been brought, neither of the Coparceners would have been obliged to rake 
all the Tailed Lands, bur they and the Fee-fimvle Lands would have been divided in Moieties equal. 
ly between them, to avoid the Inconvonionces t might happen upon allotting the whole Taile 
Lands to one, Co. Lit. 173. b. 

1 


Meir I 
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whole Fee-ſimple Lands to deſcend to her Iſſue, then ſuch Iſſue could 

not avoid the Partition, becauſe a full Recompence deſcended to him, 

and alſo, becauſe it would be unjuſt that he ſhould defeat the Partition 

for the Tailed Lands, when the Iſſue of B. is bound and cannot avoid 

the Partition for the Fee-ſimple Lands. | 

If Parceners of 707 ſave Memory make Partition, unleſs it be equal, 2 Rol. Ah. 
it ſhall only bind the Parties themſelves, but not their Iſſue. 256. And the 


| Reaſon that 
it binds the Parties themſelves, is the ſame that all other ContraQs bind them. 


4 


If two Parceners ſeiſed in Fee take Husbands, and the Husbands make Lit, Se#. 257. 
partition equally in Value, this ſhall bind the Wives and their Heirs, be- 77 17 1 & 
© cauſe being compellable by Law to make Partition, they may by Agree- g (101. b. 
ment make it without Proceſs of Law]; but if the Partition had been un- 
equal, the Wife who ſuffered by the Inequality might have avoided it 
alter his Death, and ſo might her Heirs. ; | 
If two Coparceners, and one. of them lets her Part to another for Co. Lit. 46 a. 
© Years, and after on a Writ of Partition brought againſt the Leſſor, too of be ae G 
little is allotted to the Leffor, ſome hold, that the Lefſee cannot avoid | eo 
it, becauſe he will not be allowed to object Partiality to Men on their 'Þ 
| Oaths, and to the Proceedings of a Court of Juſtice thereon ; but if two | 
Parceners are of three Acres of Land, each of equal Value, and one "1 
Coparcener lets her Part, and after they agree to make Partition, and | 1 
one Acre is only allotted to the Leſſor, the Leſſee is not bound by it, but 
may enter and take the Profits of another half Acre, which juſtly be- 4 
longs to him, for the groſs and apparent Partiality of the Partition. a — 
A Partition that ſhall bind on Account of its Equality, muſt not only 2 Rol. Abr. 1 
be founded on an Equality in the Value of the Land, but likewiſe on an 256. A 
Equality of Advantage and Profit redounding from each Share to the 5 
ſeveral Owners; as if one Share be incumbred with an Aſſiſe, from which | 9 5 i 
the other is free, though each Share be equal in its intrinfick Value, Per | Y 
the Partition is not equal; for the Expence of managing the Aſſiſe, from | 
hich the other is free, which is a real Action, and therefore dilatory 
and expenſive, may eat up the whole Profits of that Part which it incum- _ + 
bers, and ſo make the Partition unequal. DE ' 
E When a Partition is unequal, the Whole muſt be avoided, becauſe Co. Lit. 170 b. | | 1 
What is the Surpluſage of the unequal Part, cannot be diſtinguiſhed but 
by a new Diviſion, alſo the Inequality makes the Partition, which con- bi 
Eiſted in the Equality of it, voidable in the Whole. | | 8 | 1 


= heſides the ſeveral Sorts of Partition already mentioned, there are Co. Lit. 163. 
| ikewiſe theſe following. iſt, Where Lands deſcend in Coparcenary, 
and they agree that one of them ſhall have and occupy the Land from 
Eaſter till the firſt of Auguſt in Severalty, and that the other ſhall have 
ind occupy the Land from the firſt of Auguſt till Baſter yearly, to them 
and their Heirs. EE nn 
a3 Alſo if two Coparceners have two Manors by Deſcent, and they make Co. Lit 167.6. 
ds, Iärtition, that one ſhall have the one Manor for one Year, and the other E Ne B. 26. l. 
e- e other Manor for the ſame Year, and ſo alternis vicibus to them and 
the heir Heirs, this is a good Partition, and each of them has an Inheri- 
the Nnce, though they have the Occupation but for a fixt Term. 
nds, | | 


1 ; WT 5 Y D) Ok 


—— OY 


=_ Copartceners. 


(D) Ok Partition by the UWrit de Partitions 


tacienda. ; 
| 
Lit. Sect. 247. THE Writ de Partitioue facienda lies for one Coparcener againſt an. 
Co. Lit. 167. a. other, when ſhe will not agree to make Partition voluntarily, or b 
Booth 244. | 


FN. B. Cz. one Parcener againſt three or four, or generally againſt all thoſe that will 
not conſent to make Partition, by them that do conſent. 

F. N. B. 6. The Manner of making Partition by this Writ, is thus: 1ſt, The 

Booth 244, Writ of Partition is directed to the Sheriff, to ſummon the refractory 

Coparcener, to ſhew Cauſe why ſhe will not make Partition, accordin 

to the Laws and Cuſtom of the Kingdom, of thoſe Lands which ſhe 

and the other Coparcener or Coparceners hold ſimul & pro indiviſo of the 


(a) But it Inheritance of their (2) common Anceſtor. 
ſeems not to Sn, | Ws a 
be abſolutely neceſſary to mention in the Writ, that the Inheritance is of the common Anesſtor. 


3 Leon. 23 l. E N. B. 62. 


Booth 245. In this Action there are two Judgments ; the firſt is quod Partitio fat 

| 5 deck. 245. inter partes Præditt'ꝰ de Tenement* Prædict cum pertinentiis, and upon this 
Co Lit. 167. b. 3 : | 3 

168. 4. there goes out a judicial Writ to the Sheriff to make Partition, which 

recites firſt the Writ of Partition and Judgment, and then commands the 

Sheriff, together with twelve Men of the Vicinage, Sc. to go in Perſon 

to the Tenements to be divided, and there, in the Preſence of the Parties 

(if they appear on Summons to be made) by the Oath of theſe twelve 

Men, to make an equal and fair Partition, and allot to each Party their 

full and juſt Share, and then return the Inquiſition of the Partition an- 

nexed to the Writ, under the Seals of the Sheriff, and the Jurors, whoſe 

Names are likewiſe to be returned. „ 

Co Lit, 16% a. When the Inquiſition is thus returned, upon Motion made to the 

This parti. Court the ſecond Judgment is given in this Manner, Ideo conſiderat eff 


tion oy Jus: per Cur', quod Partitio firma & flabilis in perpetuum teneatur. 

ment binds _ 1 

Infants and Feme Coverts. Co. Lit. 171. 5. In this Manner of Partition there is no Preference of one 
Siſter to another; ſo that it is left to the Diſcretion of the Sheriff who ſhall have firſt, Lit 
Sect. 249. ; | 55 | 


Cro Elix. 65. If Errors happen in the executing a Writ of Partition, and one of the 
Defendants releaſes all Errors to the Plaintiff, this ſhall not bar the 
other. . | 

Cro. H/. 9, According to the Direction in the Judicial Writ, the Sheriff muſt be 
10. Clay upon the Lands in Ferſon, and if he were not, the Court upon Informa- 
Caſs tion thereof, before filing the Return, will order the Filing to ſtay; and 
if upon Examination ir be fo found, will award a new Writ; for in all 
Caſes where the Writ commands the Sheriff to go in Perſon, as in Waſte, 
Sc. there the Writ is his Commiſſion, from which he cannot deviate; 
but if the Sheriff returns, that he was there in Perſon, and this Return 
be received and filed, then any Information to the contrary comes too 
late, becauſe by the Filing it is become Matter of Record, againſt which 
no Averment in Pais lies; neither can the Party have Error upon the 

Return. | „ | | | 
Fitz. B 62 There are ſome Alterations made in this Writ by the 32 H. 8. cab. 3% 
Booth 45. which gives it to more Perſons than could bring it at Common Law. 


Lit ia. At Common Law this Writ lay againſt one Coparcener, Tenant ot 
Co . 175. A, : s N Co- 
167. the Freehold, againſt the other, and againſt the Alienee of ſuch 
Dyer 98. parcener. — — — 
Lit. Seck. 264. | | 

made 


Bur it lay not for the Alienee, nor for the Tenant by the Curteſy ; nor if one Coparcener had ; 
a Leaſe tor Life, could ſhe after bring ſuch Writ during the Continuance of ſuch Eſtate. Co. Lit. 167.4 


2 


It 
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If three Coparceners, and the Eldeſt Purchaſes the Part of the Youngeſt, c Liz. 175. 4. 
et ſhe ſhall have a Writ of Partition at Common Law againſt the mid- Deer 243. 
dle Siſter ; for though ſhe has one Part by Purchaſe, yer this does not ““ 55: . 
{trip her of the Character of a Coparcener. 
So in a ſtronger Caſe, if three Coparceners are, and the Eldeſt mar- co. Li. 17. 
ries, and her Husband purchaſes the Part of the Youngeſt, though he Der 243. 
is a Stranger and no Parcener, yet he and his Wife ſhall have at the 
Common Law a Writ of Partition againſt the middle Siſter. 
Tenant by the Curteſy ſhall have a Writ of Partition upon the Statute C. L. 175. 
32 H. 8. cap. 32. | | 
And as by the Statute one Jointenant, or Tenant in Common, may ce. Lit. 175. 4. 
have a Writ of Partition againſt another; ſo at this Day the Alienee 
of one Parcener may have a Writ of Partition againſt the other Par- 
cener, becauſe they are Tenants in Common. N 
But if three Coparceners are, and a Stranger purchaſe the Part of one 1 And. 30. 
of them, he cannot join with either of the two Coparceners in a Writ of / 22. 
Partition, either at Common Law, or by Force of the Statute ; for the 5 | 3 
Words of the Preamble of the Statute are, And none of them by Law Does: 128. 9 
doth or may know their ſeveral Parts, &c. and cannot by the Laws of this Ballard v. | | 9 
Realm make Partition without their mutual Conſents; now in this Caſe, one Balara. | 
| of them, viz. the Parcener, may have a Writ of Partition at Common r 9 | j 
E Law, and therefore cannot come within the Preamble and Intent of the 1225 je b 
| Act, and ſo cannot join with the Purchaſer in a Writ cf Partition 7 1. 
brought upon it. . „ N — '$ 
It ſeems, if after the Awarding of the Judicial Writ, and before the Dalſn 59, 1 
Return of it, the Defendant dies, yet the Partition is good, and the Writ 
ſhall not abate, becauſe before the Death of the Defendant Judgment 
was given, That Partition ſhould be made; and though upon the Re- 
turn of the Judicial Writ there is another Judgment given, yet that is | 4 
given in Confirmation of the firſt. Judgment: It ſeems like a Caſe upon | 
the Return of the Judicial Writ, no Exception can be taken to it; there- | | 1 
fore it is not material whether the Defendant be dead or alive, ſince he | . 
can have no Advantage by any Plea on the Return of the Writ. „„ | "Ny 
A Writ of Partition is brought againſt two, and one of them appears Pan 28. 
and grants the Partition, and the other makes Default ; Dyer is of Opi- 0 
nion, that the Judicial Writ ſhall be awarded to the Sheriff, with a Ce/- | I -Þ 
{avit Executio, till the Parcener who made Default comes in, for all _ 
muſt be included in a Partition by Writ, becauſe it is final; otherwiſe in . 1 
a Partition by Agreement. | | | | 
Three Coparceners, and one of them aliens in Fee her Part, and then Dyer 243. 1 
one of the other two brings a Writ of Partition againſt the Alienee and 2. 33. | 1 
the other Parcener upon the Statute; and becauſe this Writ lay at Com- | 
mon Law, in this Caſe, and the Statute does not give it, but where the 
Common Law would not allow it, it was refolved that the Writ ſhould 
abate. Sd | 
A Writ of Partition brought by a Coparcener and her Husband, in Dyer 79. 
which the Coparcener, who was formerly married to a beer, of the Name / 51. 
of Powts, is ſtiled D'na Anna Powis Uxor of her preſent Husband ; this N e | 
| „ : e of Sut- 
was reckoned a Miſuomer, though ſhe was a Woman of Quality by Birth; folk 2 
upon which a new Writ was brought ad reſpondend' Il. & Anne Lori ſuc 
per Uxori Domini Powis defunit', and in the Count it was fer forth, 


—— 


32. That the Plaintiff Coparcener was Co-heir in Tail with the Defendants 
of the Inheritance of their common Anceſtor, without ſhewing the Com- | 1 
of F mencement of the Tail, and allowed to be well enough in this Action, Me. 21. | 10 
-m which the Poſſeſſion of the Defendants is affirmed, and no Land de- 


manded from them, but only a fair and equal Diviſion, that æach may 


by know their {everal Shares. 


— 
2 
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Lis. Sgt. 272. The Lands given in Frankmarriage, and the Lands in Fee-ſimple, 


* 
ARES —— 


(E) Ok Hotchpot.,, and the Nature and Inci⸗ 
dents of this kind of Partition. 


Lit Seck. 266, Man ſeiſed of Lands in Fee-ſimple, as for Inſtance, of thirty Acres 
| 268, 269. of Land, each of the annual Value of 125. and hath Iſſue two 


Co. Lit. 165. 4. Daughters, one of whom being married, the Father gives ten Acres of 
| the thirty to the Husband, with his Wife in Frankmarriage, and then 
dies, leaving the Reſidue; in this Caſe, the unmarried Siſter ſhall enter 

into and enjoy the Reſidue, unleſs the Husband and Wife will put the 

ten Acres given in Frankmarriage, with the twenty Acres into Hotchpot, 

that is to ſay, ?ogether ; and then finding each Acre to be of the ſame 

yearly Value, allot fifteen Acres to the unmarried Siſter, and take five 

Acres to the ten which they have already in Frankmarriage, which puts 

them on an exact Level with the Siſter that is unmarried; for upon the 

Death of the Anceſtor the Remnant ſhall deſcend to the other Copar- 


cener, becauſe the Gift in Frankmarriage ſhall prima facie be intended a 


ſufficient Advancement of the other Siſter, and as a full Share of the In- 
heritance as ſhe could have pretended to, in Caſe it had intirely deſcend- 
ed in Coparcenary; but if theſe Lands given in Frankmarriage are of 


leſs Value than thoſe that deſcend to the unmarried Siſter, then, as hath 


been ſaid, ſhe ſhall have the Benefit of a Partition in the Manner before 
_ expreſſed ; for it would be an unreaſonable Conſtruction, to make what 
was deſigned for her Advancement, turn to her Prejudice, eſpecially 
when we conſider, that this Gift in Frankmarriage was made by a Te. 
nant in Fee, who might have diſpoſed of it as he pleaſed. 


Lit. Se. 269, In this Manner of Partition the Lands given in Frankmarriage cannot 


be allotted to the other Coparcener, for they muſt deſcend according to 
the Form of the Gift; and if they ſhould be transferred to another, con- 
trary to the original Intention of the Donor, the Iſſue of ſuch Marriage 
would avoid the Alienation. | | 


— 


Lit. Secl. 273. If the Lands given in Frankmarriage be of equal Value, at the Time 


Co. Lit. 179. a. of the Gift, with the Reſidue that continues in the Hands of the An- 
ceſtor, and remain ſo upon the Death of the Anceſtor, they ſhall never 


be put into Hotchpot , but if in this Caſe the Lands given in Frankmar- 


riage, without Default of the Donees, decline in Value by the Act of 
 Gad, or if the Donor Purchaſe more Land after the Gift, or if the Rem- 
nant be improved in his Hands, ſo that the Lands, which deſcend to the 
other Siſter, are of greater Value than thoſe given in Frankmarriage, 


then the Partition in Hotchpot ſhall be made, that each Siſter may have 


her juſt and equal Proportion. | 


Co. Lit. 18. b. which deſcend to the other Siſter, muſt move from the ſame Anceſtor, 
otherwiſe there ſhall be no Hotchpot. . 


Lit. Sect. 275. This way of Partition by Hotchpot is appropriated to Lands in Frank- 


C., 179.b. marriage; for if an Anceſtor enfeoff one of his Daughters of Part of his 


oe Nen h Lands, or purchaſe Lands to him, and her, and their Heirs, or makes 


this, That her a Gift in Tail, ſhe ſhall have her full Share of the Remnant with- 


when the is out putting her Share into Hotchpot. 
enfeoftcd, | | 


Ec. the is conſidered as a Purchaſer, and what ſhe acquires by Purchaſe, can never be made a Pre- 
reice to exclude her from what comes to her in a Courſe of Deſcent. | 


Lit. Fect. 234. If Lands in Fee-tail deſcend from the Donor in Frankmarriage, the 
Co. Lit. 179 Donee ſhall have an equal Share of them without putting the Lands 
given in Frankmarriage into Hotchpot; for ſhe claims the Lands in Tail 
per formam Doni, by Force of which Gift both Parceners muſt i ar 

| 2 inherit, 


A 


Wink * #9 


- Coparceners, 2. 
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inherit, becauſe both make up but one Heir to the Anceſtor, and con- 
ſequently one without the other cannot claim under the Words of tlie 
Donation. . | | CE He * 
If Lands given in Frankmarriage are of greater Value than the Lands Co. Lit. 165. a. 
deſcended in Fee- ſimple, the other Siſter has no Remedy againſt the Do- 
nees, for it was lawful for the Donor, being Tenant in Fee- ſimple, to 
diſpoſe of his own Lands at his Will and Pleaſure. 585 
If the Donees in Frankmarriage, and all the other Parceners die be- Tir. $-#. 270. 
fore Partition made in Hotchpot, yet the Benefit of this Kind of Partition Co. Lit. 178. 4. 
ſhall deſcend to their Iſſues. 
This kind of Partition hath the ſame Incidents with the common Par- C Lit. 177.6. 
tition ; ſo that the Donee, if impleaded of the Lands in Frankmarriage, 
ſhall have Aid of the other Parcener, for it is unreaſonable, that whar 
was deſigned for the Donee's Advancement, ſhould put her in a worſe 


Condition than ſhe would have been if the Gift had not been made. 


CF) Of the Nature and Jncidents of their 
Eſtate after Partition made. 


112 the Law gives every Parcener a Power to ſever her own C Lit. 173. b. 


Moiety, and to carry it over into the Family into which ſhe mar- 4 Co. 121. 

ries; yet ſince the Partition is compulſory, the Law will not put Par- x "i 
ceners in a worſe Condition after Partition, than if they had enjoyed“ 
their Moieties without Diviſion ; and therefore on a Suit commenced for 
any Part, or an Eviction of any Part after Partition, they ſhall have like 
Remedy as if they had enjoyed in common; in which Caſe, if a Suit 
had been commenced, both Parties muſt have been impleaded, and on rhe 
Recovery there had been an equal Loſs to both; therefore after Partition 
there is a Warranty annexed to each Part, ſo that if either be impleaded 
ſhe may vouch her Siſter, and thereby deraign the Warranty paramount 
annexed to the Purchaſe of the Anceſtor; and if ſhe loſes, ſhe may recover 
one Moiety of her Loſs in Value, againſt the other Siſter. „ 

So if Parceners enjoy in common, and any Part is evicted by Entry 
without Action, they ſhall enjoy what is left in common; therefore that 
Parceners may not be in a worſe Condition by the Partition which the 
Law compels them to, there is a Condition annexed to the Partition, 
that if either the Whole of any one's Share, or an Eſtate for Life, or 
in Tail, be thereout evicted by Entry without Action, that the Party 
ſo evicted may enter on her Siſter's Moiety, and avoid the Partition by 
Enjoyment of an undevided Moiety of what is left. 8 

But if after Partition either Siſter aliens with Warranty, and the Eö. 21, 26. 
Alienee is impleaded, he ſhall only vouch the Alienor to recover in Value, 2 fel. Rep. 
who may with the other Siſter deraign the Warranty paramount ; for the *'* 
Parceners ſhall not be in a worſe Condition by the Partition than if none 
had been made; ſo they ſhall not be in a better by the Warranty or Con- 
dition which the Law annexes upon the Partition; now if a Parcener be- 
fore Partition aliens her Part with Warranty, and the Alience is mplead- 
ed, he can only vouch his Warrantor, who may vouch the other Siſter to 
deraign the Warranty paramount, but not to Recover in Value; for there c 174.2 
15 no Reaſon that the Siſter, who did not enter into the Contract of War- 


ranty, ſhould be ſubject to it, ſince it is fir that ſhe, whoſe Folly it was 
to inſure the Title, ſhould anſwer for the Conſequences of it. 
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Co. Lit. 1 74. a. 


2 Rol. Abr. 
418. 


Co. Lit. 174 b. 


Coparceners. 

If one Siſter after Partition aliens to her Heir apparent, and dies, and 
the Son is impleaded, though he be in by the Feoffment of his Mother 
as a Purchaſer, yet he ſhall pray in Aid of the ſurviving Parcener to de. 
raign the Warranty paramount; for though he claims the Land by Pur- 
chaſe from his Mother, and ſo never having it. in Parcenary cannot re. 
cover pro rata; yet upon the Contract of Warranty, whereby the Ven. 
dor did warrant to the Anceſtor and his Heirs, he, together with his 
Aunt, make up one Heir to ſuch Anceſtor ; and therefore they muſt join 
to deraign the Warranty ; otherwiſe. this is not that Heir before the 
Court, that by Virtue of ſuch Contract is to take the Benefit of the 
Warranty. | 2 | TY | 

If a Man ſeiſed of Lands in Fee have Iſſue two Daughters, and make 
a Gift in Tail to one of them, and dies ſeiſed of the Reverſion in Fee, 


which deſcends to both the Siſters, and the Donee or her Iſſue is im- 


pleaded, ſhe ſhall not pray in Aid of the other Siſter to deraign the War. 
ranty paramount, becauſe this Eſtate was never in Coparcenary, and by 
Conſequence they never poſſeſſed as Heir to the common Anceſtor, 
whereby they may pray in Aid of each other, and chere being no War. 
ranty in Deed annexed to the Tail granted, ſhe has no Means to bring in 
her Siſter, without whom ſhe cannot take Benefit of the Original Con- 


tract of the Warrantor, ſince ſuch Warranty ran to the Heirs of the 


o. 95. 


Anceſtor, and the Tenant in Tail and the other Siſter make but one 
Heir to the Anceſtor. 5 Gs RNS 

Tf two Acres deſcend to two Parceners, and one of them before Par. 
tition grants a Rent-charge out of one of the Acres, and afterwards up- 
on Partition the Acre charged is allotted to the other Siſter, ſhe ſhall 
hold it diſcharged ; for a Parcener before Partition having no ſeparate 
Title to a diſtin&t Moiety, cannot pretend to charge any particular Part 
of the Lands, ſo as to make it ſubject ro that Charge in the Hands of 
another who does not hold under her; therefore this Grant by the 
Siſter, who at the Time of the Grant had only a Title to an indiſtin& 
and undivided Moiety, ſhall never affect the other Parcener who does 
not claim under her, and who at the Time of the Grant, had as good a 
Title ro that Acre out of which the Rent was to ariſe, as the Grantee 
had. „ | 
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Copyhold. 


(A) The Nature of the Tenure. and what hall be deems 
ed Copyhold, 


(Bz) In what reſpect Copyholds partake of the Nature of 
Freehold Lands, 


(C) What Acts of Parliament all * laid to 1 8 to 
Coppholds: And herein, 


1. Of the Statute de doris, the Intailing of Copyholds by Rs 4 
Cuſtom, and the Manner of Docking ſuch Intails. | k 
2, Of ſuch Statutes which may be ſaid to relate to them. 


(D) Of ſuch general Cuſtoms as may be laid to relate 9 
to all Copyhold Eſtates. 


(E) Of particular Cuſtoms that are good and peculiar EE | 
_ only to ſome Coprholds. 1 


(F) Of granting Copyhold Lands: : And herein, | 1 


I. What Perſons may make good Grants. | 3 
HF 2. What Acts ſhall deſtroy the Power they had of making 
© fuch Grants. 

3. What Things may be granted to be holden in Copyhold. 


4. Of the Operation of the Grant, and the Eſtate and Intereſt 
that paſles thereby. 


(6) Of Durrenders, Preſentments and Admittances : 
And herein, 


1. Of the Neceſſity of a Surrender, and where the Copy- 
huolder ſhall be ſaid to be in before Admittance. 

2. Where the want of a Surrender will be ſupplied i in Equity. 
3. What Perſons may ſurrender. 


4. What Perſons may accept ſuch Surrenders, and make Ad- 
mittances. 
5. What Words or Ads amount to a Surrender, 

G What Acts amount to an Admittance. 

7. Of the Conſtruction to be made when the Surrender, Pre- 
ſentment, and Admittance differ. 

8. Of the Time of making the Surrender, 8 and 
Admittance, and where they ſhall be effectual, though any 
of the Parties dic betore they are compleated. 


1 1 

1 

| | Y 
(H) Of i 


Topphold. 


. 


(5) Of the Operation of the Surrender in paſſing the 


Eſtate : And herein, 


i. Of the Perſons to Take, ang what ſhall be ſufficient Cer- 
tainty in the Deſcription of them. 

2. What ſhall be ſaid to paſs by the Surrender. 
3. What Eſtate or Intereſt paſſes by the Surrender. 

S Of the Power and Authority of the Lord and Steward, and 
therein of the Difference of their Ads. 


(1) Of fines payable by coppholders: And therein, 
1: Where a Fine ſhall be faid to be due, and by whom, and 


to whom payable. 
2. At what Time payable. 
3. Of the Certainty and Reaſonableneſs of the Fine. 


(K) Ok the Extinguithment of the Copyhold : : And 


therein. 


* Where the whole Copybotd ſhall be extinguiſhed or "7 


pended. 
2. Where Part only, or what is incident to it ſhall be extin- 


guiſhed, 


(L) Of Forfeiture: And herein, 


1. of Forfeiture for Non-attendance at Court, and not 
ing Service. 
2. Forfeiture for Non- payment of Rent. 
3. Forfeiture in the Copyholder's taking upon kim to diſpoſe 
of the Copyhold, and make Leaſes. 
4. Of Forfeiture in committing Waſte, and therein of Lords 
or Tenants Intereſt in the Fees 
. Forfeiture by Incloſure. 
5. Forfeiture for Treaſon and Felony. 
yy in what Caſes a Forfeiture of Part ſhall be a Forfeiture 
of the Whole. 
8. Who ſhall be affected by a Forfeiture, or take Advantage 
thereof. 
9. What Perſons ſhall be excuſed from a Forkeitare. 5 
10. Where the F orfeiture ſhall be ſaid to be diſpenſed with. 


(M) Copyhold, where and how to be ſued foz and te! 
covered, 
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Of 


| 7-2 (a) Original of this Tenure aroſe from Grants of Lands made 


| in Fee, but ſtill at the Will of the Lord; who, notwithſtanding ſuch 236. 
Grant, (c) might have ouſted them when he pleaſed ; which being a (b) Lit. $:8. 
very great Inconvenience (d) was, it ſeems, altered by ſome poſitive 17. 

Law, (though ſuch Law does not now appear) which (e) preſerved their 
> Eſtares to them and their Heirs, doing their Services, but yet in other oller 6, 5; 
© reſpects left them only Eſtates at Will. | | 1 (4d) Preced. 


0 . 


—_— 


* * — Py wy —_— 


(4) Of the Nature of the Tenure, and what 


thail be deemed Copyhold, 


by Lords to their Villains, to hold of them by baſe Tenures; thoſe ©? As to the 


| nd? N and 
Villains or Tenants were inrolled on the Lord's Roll, and ſaid to hold © ar rr. 


1 by Copy thereof; and were capable of taking no greater Eſtate than at Copy hold, 
| the (5) Will of the Lord; for otherwiſe they had been infranchiſed ; vide 9 Co. 76. 


yet to prevent the frequent ending of theſe Eſtates, they granted them 5 v0 


> Co. ® 1+ 0 


(c) Co. Coty- 


Chan. 574. 0 


(e) They are now eſtabliſhed by Cuſtom, and ſuch Tenant, ſo long as he doth his Services, and does . 
not break the Cuſtom of the Manor, is not to be ejected by his Lord. 4 Co. 21. b. 22. 4. 


Lands, Parcel of the Manor of C. in Viuss, and Parcel of the Dutchy Carth. 432 


of Cornwal, although they paſs by Surrender and Copy of Court-Roll, Cale and 


yet if by the Rolls or Copies they appear only to have been granted tenen- 3 = 


: dum () ſecundum conſuetudinem Manerii, and not (g) ad voluntatem Do- Trial at Bar, 
nini Manerii, they are not Copyhold but a Cuſtomary Freehold. and a Ver- 


dict for the 


| Plaintiff accordingly, againſt whom there was a Verdict at Niſt Prius, for a Forfeiture by commit- 
ting Waſte, he and all the other Tenants taking them to be Copy hold. Comb. 38 3. S. C. reſol ved ac- 
| cordingly. (f) That he was ſeiſed ſecundum conſuetudinem Manerii does not neceſſarily import a 
| Copyhold. 3 Bulſt. 230. 1 Rol. Rep. 211. 5 Co. 84. 2 Vent. 144. — That Copyholds are Parcel of the 
Manor, and not held t de Manerio, vide 1 Salk. 185, 186. 3 Lev. 405. (g) The Omiſſion of theſe 
Words aided after Verdict. 1 Salk. 364, 365. 5 . | | 


The Biſhop of N. 10 H. 8. was ſeiſed of the Manor of N. in Right of 3 Leon. 103. 


bis Biſhoprick, and at a Court holden within the ſame Manor, granted Ye 41. 
Parcel of the Demeſnes of the ſaid Manor, to one 7. and his Heirs, 
Copy; whereas in Truth the Land was never demiſed by Copy before, 
and ſo the Land continued in Copy till 23 H. 8. when T. committed a 

| Forfeiture, and the Biſhop ſeiſed the Land, and granted the ſame again 

by Copy to 7. in Fee, from which Time it continued in Copy till the 8th 

| of Eliz, which was forty-ſeven Years ; and it was held by the whole 

| Court, (5) That fifty Years Continuance is requiſite to faſten a Cu-(3) 9. If 


b Taverner and 
Y Cromwell. 


ſtomary Condition upon the Land againſt the Lord, and that though ſuch Copy- 


| the original Commencement of granting thoſe Lands by Copy, was holder can 
10 H. 8. from which Time to 8 Elix. was above ſixty Years; yet that 
| the Seiſure for a Forfeiture which happened 23 H. 8. interrupted utterly Vide 4 Co. 24. 
| the Continuance from the Time, which might by the Law have perfected 
the Cuſtomary Intereſt; ſo that the Commencement of the Copyhold 
Vas to be reckoned from 23 II 8. which not being ſufficient Time to 
| make good a Cuſtom, the Lord might enter upon the Copyholder as up- 
on his Tenant at Will. PE, | | 


plead Time 
out of Mind, 
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Judged. 


 Stpplement 


' Copyhold. | 


(B) In what Reſpect Coppholds partake of the 
= Narure of Freehold Lands. 


4 Co. 22. 4 KA Lord Coke ſays, that Copyholders have only a Fee-ſimple ſe 
Co. Copyh. 114. cundum quid, that though they are Tenants at Will, yet their 
5 Eſtates ſhall deſcend to their Heirs, and ſuch Deſcent ſhall be governed 
by the Rules of the Common Law; but not ſimpliciter to have all the 
| collateral Qualities of Eſtates in Fee-{imple. 
4 Co. 21. 4. Therefore where a Copy holder by Licence made a Leaſe for Years, 
Moor 125. and the Leſſee entred, and the Leſſor died, having Iſſue a Son and 2 
pl. 272. ad- Daughter, by one Venter, and a Son by another, the eldeſt Son dies, 
Vide 4 Low: it was adjudged the Daughter of the whole Blood ſhould inherit ; (a) 
38. for the Foſſeſſion of the Leſſee for Years was the Poſſeſſion of the elder 
7 "wy ſame Brother, who may have Poſſeſſion before Admittance. 
5 Co. Copy b. 113. Dyer 292. Cro. Car. 411. 1 Rol. Abr. 502. That there ſhall be a Poſeſh 
fratris before Admittance. 1 Rol. Abr. 502. 3 Leon. 70. 1 Mod. 102, 120. 1 Vent. 261. Daliſ. 119, 


S. P. but ſaid that if the Lord, by Cuſtom, during the Nonage of the Heir, demiſes it to a Scranger 
for Years, this will not make a Poſſeſſio fratris, and vide Co. Copyh. 114. where my Lord Coke faith, that if 


innerit ; but Quære. 


the Leaſe for Years determine, and the elder Brother die before Entry, the youngeſt Brother ſhall 


4 Co. 25.4 But thovgh it be governed by the Rules of Common Law, concern- 

7 4 Ing Deſcents, yet it partakes not of the Nature of Freehold Lands in 

4 0 other Reſpects; for it is not Aſſets in the Heir's Hands; neither ſhall 2 

| Woman be endow'd of it, nor a Man be Tenant by the Courteſy, unleſs 
by Special Cuſtom ; nor thall a Deſcent take away an Entry. 


| 4Co. 23. 2. A Man ſeiſed of Copyhold Lands, in Right of his Wife, ſurrenders 


Co. Copyb.141. to the Uſe of another in Fee, this is no Diſcontinuance, but the Wife 
59: may enter after the Death of her Husband ; for this is not like a Feoff- 
Cro: Eliz.q17, ment at Common Law, which by the Notoriety of it took away the 


cent. Entry of the Wife, for the Benefit of Strangers, that they might not 


be at a Loſs againſt whom to bring their Præcipes; but in Caſe of Copy- 
hold Lands, as there is no ſuch Inconvenience, ſo the Nature of the 

ED Conveyance will not admit of ſuch Expoſition. 1 
Moor 753. $0 if Tenant for Life ſurrender to the Uſe of another in Fee, it is no 


 4C0.23 Forfeiture; for it may be ſeen.by the Court-Rolls who is Tenant; and 


ſo the Stranger is at no Loſs to ſue. 


co. Coſyb. If a Copy holder in Fee ſurrenders to the Uſe of A. and B. and the 


9) longer Liver of them, and that for Want of Ifſue of A. the Lands 
82 147 ſhould remain to the youngeſt Son of J. S. in this Caſe A. has but an 
Na 152. Eſtate for Life; for an Eſtate Tail in Copyhold Lands ſhall not paſs by 
adjudged. Implication. _ 85 VVk̃ 
Style 145. A Man may ſurrender a Copyhold Eſtate to the Uſe of his Wife; 
4 Co. 29. b. for ſhe takes the Eſtate from the Lord, as an Inſtrument to convey the 
| Eſtate to her; and ſo it comes not within the Reaſon of other Caſes, 
that they. being but one Perſon cannot contract ; for he gives the Eſtate 
to the Lord, and he admits the Feme to it. 
1 Salk. 188. There can be no Occupant of a Copyhold Eſtate, becauſe of the Pre- 
per Met judice it would do the Lord; and therefore if a Copyholder being Te- 
k, just. 3 
nant per auter vie die, the Lord ſhall enter. 


1 | _ CAbat 


ot 


Ta Intailing of Copyholds, and whether they are within the gra- 3 Co. 8. 


Copyhold. „ 459 


[C) What Acts of Parliament ſhall be ſaid to 
extend to Copyhold Eſtates: And heretn, 


J. Of the Statute De Donis, the Jntailing Copyhold E- 
8 Cuitom, and the Manner of Docking ſuch 
Intails. 


Co. Ex. 60. 


tute De Donis, appears to have been Matter of great Controverſy 5 — 
and it ſeems now agreed, that the Statute De Doris creates no Intail of ; Fi 314. 
Copyhold Lands, becauſe they are intirely ſubject to the Cuſtom of 1 Rol. Abr. 
the Manor, and governable by it; and becauſe they are not within the 85 836. 
Word Tenementa, which comprehends only an Eſtate of Freehold. * 5855 
Alſo it ſeems now agreed, that if the Cuſtom of the Manor has ad- 
mitted of Limitations of Remainders upon ſuch Gifts, that then the 


Cuſtom of the Manor, (a) purſuing the Model of the Statute, creates a 


good Intail; but ſuch Intail doth not ariſe by Virtue of the Statute; 8 


Lord Cok 
but it ſhall be preſumed there was the ſame Law of that Manor by Cu- how, Reg "5 


ſtom Time immemorial, as began in the Kingdom by the Statute. 65. that by 


3 the Cuſtom 
of the Manors, the Statute co-operating with it, Copy holds may be intailed; but there cannot be Eſtate 


Tail in Copy holds by Cuſtom only, nor no Eſtate Tail by the Statute only, the Meaning of which 


ſeems to be, that Eſtates Tail were before the Statute, as to the Manner of the Limitation, by the 


Cuſtom of ſome Manors; as that an Eftate was granted to a Man, and the Heirs of his Body begot- 
ten, the Remainder over to another; but that in other Reſpects, thoſe Eſtates were not Eſtates 
Tail before he Statute ; as that the Tenant ſhould no ways alien to debar his Iſſue, or them in Re- 
mainder; and that if he diſcontinued, they ſhould have a Frmedon in Deſcender or Remainder ; 
but theſe Things were introduced by the Statute upon the Eſtate, which was the ſame in Limita- 
tion by the Common Law. And this ſeems ſupported by the following Authorities. Carter 22. Cro. 
Elix. 307, 717, 907. Moor 173, 188. 1 Leon. 17 
0 Co. 8. 9 Co. 105. 4. 3 Lev. 327. 4 Mod. 86. 


A Copyhold was ſurrendred to the Uſe of the Copyholder's Laſt Cro. Car. 44, 


Will, who deviſed it to F. S. in Tail, Oc. F. S. hath Ifſue, and ſur- 45. 97 


| renders to the Uſe of his Wife for Life; and it was adjudged, that . 


: Malſter, and 
ſince the Jury found it was not the Cuſtom of the Manor to have an * "gang 
Eſtate Tail in the Copyhold, that F. S. had a Fee Conditional; and ſons there 


that by his having of Iſſue, he had performed the Condition; and the urged a8aiolt 
Surrender to the Uſe of his Wife was good. JJ + ph 
But though by Cuſtom, Time out of Mind, Copyholds may be in- a 8 1 
tailed, yet it is no Proof of ſuch Cuſtom, e e 
granted to a Man and the Heirs of his Body; for that may be a Fee 1 Rol. 457. 
conditional; but it muſt be ſhewn that a Remainder hath been limited 838. 
over and enjoyed, or that the Iſſue hath recovered after the Alienation 
of his Anceſtor, or the like. 0 5 | 
Theſe Intails, like all others, may be dock'd ; but the Manner of do- Ce. Lit. 60. 
ing it differs according to the Cuſtom of the Manor; the more common 1 Sid. 314. 
Way of Barring ſuch Intails is by Recovery in the Lord's Courts, 99%” 358: 
which is (6) always allowed where the Cuſtom of Intailing prevails, to ( Bur a 
avoid the Danger of Perpetuity in ſuch Copyholds. | Recovery 


| Ts Wi = 

er doth not of common Right bar the Intail of a Copyhold Eſtate, but that as to the oper 

them, Cuſtom is requiſite ; ſo without Cuſtom the Intail cannot be cut off: The Reaſons are 5. 

becauſe that, without an intended Recompence in Value, no Recovery ſhall bind, and the Surren— 
rce comes in the Poſt by the Lord, and is not in the Per by the 


Party ; and ſo no Warrant be 
annexed of common Right; for no Eſtate leſs than a Freehold is 1 505 of common i 


Ving a Warranty annexed to it. Moor 358, 753. Cro. Eli. 38 . 7 F 
164. 1 Lev. 1306. oor 358, 153+ Cre. Flix. 380, 907. 4 Co. 23. Cro. Eliz. 391. Ray n. 


Alſo 


5. Pop. 128. 1 Sid. 268. Cro. Car. 4. Moor 637. 


that an Eſtate hath been Co, Lit. 60. 6. 
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; C'ro. Car. 42, 


For a Fine tending to the Prejudice of the Lord or Tenant, | 


460 5 N Copphold. | 


———— 


1 


C, Lit. bo. b. Alſo, according to the Cuſtom of ſome Manors, a Surrender to the 


Moor 188. d 3 ivalent to a Recovery at Common Law 
3 Lord is equivale y mo » and ſhall bar ſuch 


Intails. 150 . 
Co. Cν i And in ſome Manors, a Forfeiture. committed by Tenant in Tail, of 
135 the Copyhold, and the Lord's making three Proclamations, and ſeiſing 
Style 450. the Copyhold, and re-granting it to the Copyholder, has been allowed à 


2 Sand. 422. good Cuſtom to bar the Intail. So it is if Jenant in Tail ſurrenders to 
the Purchaſer and his Heirs, who commits a Forfeiture, and the Lord 
as before ſeiſes it, and makes Proclamations, this is a Bar of the Intail, 

and the Cuſtom allowed good. 


2. Of ſuch Statutes as may be ſaid to relate to Copyholds; 


3 Co. J. The general Rule laid down for the Expoſition of Statutes, as to their 
7 Leon. 4. extending or not extending to Copyhold Eſtates, is this, that where an 
a Joor 128. 


Act of Parliament alters any Eſtate, Intereſt, Tenure or Cuſtom, or Ser— 


43. vice of the Manor, or doth any Thing in Prejudice either to the Lord 


Fbin. 29). or Tenant, there the general Words of an Act of Parliament will not 


1 Salk. 185. extend to Copyhold Eſtates; but when an Act is generally made for the 

4 Mod. 83. publick Good, and no Prejudice accrues to the Lord, Ec. there Copy- 
je | e are bound by them. | | | 

1 FEY («) Copyholds are within the Statute of Limitation ; for that is 

(a) But Debt an Act made for the Preſervation of the publick Quiet, and no ways 


1s not within 


the Stature of Limitations. ' 2 Keb. 536. 


6% Co. Cipyb, Tt ſeems (Þ) formerly to have been the better Opinion, that Grantees 


251,156. or Surrendrees of Reverſions of Copyholds could not take Advantage 


Fp 106. of a Covenant broken, by 32 H. 8. becauſe he comes in in the Poſt, and 


I rang not in the Per; and the Lord would have a Tenant put upon him with- 
253.” cout his Admitrance; but it (c) has been ſolemnly adjudged, that this 


Yelv. 135, being a beneficial Law, it ſhall extend to Copyholds. 


- > — : 


Co. Fac. 305. Hob. 1 = Cro. Eliz. 17. 1 Keb. 356. (c) 4 Mod. 82 to 86. adjudged between Cope and 


Glover. 5 Lev. 326 S. C. adjudged. Skin. 297, 305. S. C. adjudged. 1 Salk. 185. S. C. adjudged. 


00 cn 51. The 38 H. 8. cap. 28. of the Husband's Diſcontinuing of the Wife's 


o_ 68, Land, extends to Copyhold Eſtates. 

4 Co. 23. | 
But whether the other Branch of ir, or the 13 Eliz. cap. concerning Leaſes made by Husband and 
Wife, Tenants in Tail, or Eccleſiaſtical Perſons, extend to Copyhold, vide Cro. Car. 44. Co. Copyhs 
151. Co. Lit. 44. 4. 6 Co. 37. 3 Lev. 327. and vide Title Leaſes. | | 


2 Sid. 41, 73. Copyholds are not within the 11 H. J. cap. 20. which makes the 
3 5 3 Alienation of the Wife void of any Eſtate which ſhe hath in Dower, for 
9 ” Life or in Tail, jointly with her Husband, E?c. for thereby an Entry be- 
ing given to the next Heir, he would come in to be Tenant, without 
the Admittance of the Lord. es | | 
Co. Cl. The 21 H. 8. for executing Uſes to the Poſſeſſion, extends not to Co- 
Cro. Car. 44. pyholds, neither doth that Branch of the Act concerning Jointures ex- 
4 Mcd. $5. tend to them; ſo that if a Jointure be made to a Woman of Copy hold 
| Lands, that will be no Bar to her Dower. es : 
2 Inſt. 32 5 But yet the Statute of Merton, that gives Damages in a Writ of 
Cro. Car. 43. Dower, where the Husband died ſeiſed, extends to Copyholds, though 
8 2 4 the Word ſeiſed is properly applicable to Freeholds ; but this is by Force 
27127 of the Equity of the Statute. | 


, 
o e's _—_—Y * 8 RY 


The Statute of Im. 2. cap. 3. in all its Branches extends to Copy- Co. Lit.369. b. 
hold Lands; for it is an Act made to redreſs Wrong, and no Way pre- ro gh 52 
zudical to the Intereſt, either of the Lord or Tenant, either in the Ci in | "pan FC 
vita given to the M ife upon the Husband's Diſcontinuance, the Receipt j 
of the Wife, Oc. or gd ei deforciat to particular Tenants. 

It is enacted by 31 JI. 8. cop. 13. that if any Abbor, Sc. ſhall make Fam le . 
any Leaſe of Lands, Cc. in the which any Eſtate for Life, &c. then J 99 ag 
had its Being and Continuance, then every ſuch Leaſe to be void. A wy 128. 
Copyhold was let by Copy for Life, and then the Religious Houſe Cro. Car. 4: 
granted a Leaſe of it to another for eighty Years; and the Queſtion was, 43. 
whether a Copyhold Eſtate for Life was within the Words of the Acr, 
in the which auy Eſtate or Intereſt, Ec. and it was reſolved that the Leaſe _ 
was void, and that the Copyholder had an Eſtate or Intereſt for Life. 

The 32 II. 8. cap. 9. againſt Champerty, extends to Copyholds, for c Lie 369. 
the Words if any bargain, buy br ſell any Right or Title ; to that they Co. C/. 152. 
are within the Words of the Act, being made to ſuppreſs Wrong, and 4 3 
within the Equity of it, neither Lord nor Tenant being prejudiced by ? e 
. 5 7 
| The 31 G 32 H. 8. 2 
| becauſe the Act provides it ſhall be done by Writ of Partition; and Co- C Copyh 1 51, 
| pyhold Lands are not impleadable at Common Law. e 
The Statute of Veſtm. 2. cap. 20. which gives the Elegit, extends not 3 Co. 9. 
to Copyhold Lands; for then the Lord would have a Tenant brought Co. CQ. 
in upon him without his Admittance or Conſent. | 
By 2 E. 6. cap. 8. it is expreſty provided that Copyholders ſhall have ©. Copyb.145- 
the like Traverſe and Remedy where their Intereſt is not found by the 
| Office, as Freeholders and others have; and ſo alſo upon 12 Flix. 

i . | 


come into the King's Hands by Diſſolution of Monaſteries ; which Clauſe 
was put in for the Benefit of Lords of Manors. 3 
The Forging of Court-Rolls is expreſly within 5 Elix. cap. 14. as ©: Coſyb. 146. 
well as forging any other Charter, Deed or Writing ſealed, whereby to 
defeat a Copyholder or Freeholder. 8 . 3 
Copyholds are within the Statutes of Bankrupts; for the Statute of Cre. Car. 550, 
13 Eliz. expreſly mentions them; and though other Statutes do not, 368. 
IF former, eſpecially ſince that hath taken Care that no Prejudice ſhould — f 
4 bappen to the Lord. EY | | : | 


hs , | | | tend to them, 
therefore it was neceſlary to make a ſubſequent Law to include them. 4 Mod. 84, 85. 
ne Copyholds are within the 35 Elix. cap. 2. againſt Recuſancy, and Co. Copyh.147. 
or forfeitable for the Recuſant's Life, but the Forfeiture goes to the Lord, Lan ss. 
de- not to the King, by the expreſs Words of the Statute ; but it ſeems 77 27 


| $a ; | ; In ſt. ; 
zur chat Copyholds are not within the 29 Eliz. or 3 Jac. 1. in Reſpect of the e 


Prejudice that would accrue to the Lord by the Loſs of his Services. 2 Hawk, P. C. 


The 16 R. 2. cap. 5. which makes it a Forfeiture of Lands, Cc. to '+ 


| Judice the Lord wouid ſuſtain, if the King ſhould have the Lands. 


Copyholds are not within the 31 Flix. cap. J. of Cottages. 7 
Ihe 1) E. 2. cap. 10. which giveth the Wardſhip of Ideots Lands to Bi. 50. 
the King, he finding them convenient Maintenance out of the Profits © ©t)%' 54 
| thereof, extends not to Copyhold Lands, for the Prejudice that would. __— 
thereby enſue to the Lord; but yet all Alienations made by an Ideot, | 
The o his Copyhold Lands, after Office found, ſhall be avoided by the 
ing. 


6B A Copy- 


rning Partitions, extends not to Copyholds, Cr. Car. 44. 


By 1 E. 6. cap. 14. it is expreſly provided, that no Copyhold ſhould Co. Cb. 146. 


| yet they being made for further Remedy, are to be expounded by the 5 C446. 


did not ex 


purchaſe Bulls of the Pope, extends not to Copyhold Lands for the Pre. . 145. 


WT: 9 C0. 10 = 7 
| The Statute of Fines extends to Copyhold Lands, becauſe it was Fete pl 
made to avoid Controverſies, and is no ways prejudicial to the Lord. but ice 


li 
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Co. Covyb. 92. : | 
0) 2 (3) Steward; but if the Surrender be by two cuſtomary Tenants, there 
tance by the it cannot be done by Attorney, without a Special Cuſtom. N 
Lord n . . | 
Court, or out of Court, ſeems to be de communi Fure; but Quære whether de communi Fure he is to 


3 Lev. 395, A Copyholder is not within the Statute 12 Car. 2. cap. 24. to diſpoſe 
Clench and of the Cuſtody of his Infant Heir; becauſe of the Meanneſs of his 
Cudmore. and judice that would accrue to the Lord of 
1 Lutcb. 118 1. Eſtate, and the Prejudice that would accrue | of the Manor: 
S. C. and therefore the Lord, or thoſe intitled by the Cuſtom, ſhall have the 
Ok. 243- Cuſtody of him. y 


— — 


A 
— — 


Ann 


(D) Of ſich general Cuſtoms as may be ſajz 
to relate to all Copyhold Eſtates. 


1 Salk. 184. THERE are two Sorts of Cuſtoms ; firſt, General, which ex. 

tend to all Kinds of Manors, which is warranted by the Common 
Law, and of which the Courts take Notice; fecondly, particular Cy. 
ſtoms, which muſt be pleaded. 3 | 


q 


13 Co. 68. By the general Cuſtom, and of common Right, every Copyhold may 
Godb. 172. take Hedge-Boot, Houſe-Boot and Plough- Boot, upon his Copyhold; 


2 Brownl. 
329. 


but yet this Power may be reſtrained by Cuſtom; as that the Copyholder 
mmunall not take it, unleſs by the Aſſignment of the Lord, or his Bailiff. 
4 Co. 26. a. Every Copyholder may make a Leaſe for a Year, and ſuch Leſſee may 


Cro. Elix· 461. maintain an Ejectment; for as the Common Law warrants ſuch Leaſe, 


10 it gives him a Remedy for the Recovery of it. | 


e l A Copyholder may (a) Surrender to the Lord, by Attorney in Coutt; 


Cre. Eliz, becauſe he may do that communi Fure; and ſo the Common Law gives 


443. cont. him Power to do it by Attorney, as an Incident to his Eſtate. So a Sur- 


Cro. Car. $79 render to the Lord out of Court is de communi Jure, and therefore the 
E Copyholder may, as it ſeems, do it by Attorney, and ſo it ſeems to the 


admit by Attorney; and vide 9 Co. 75. 1 Leon. 36. cont. Co. Lit. 39. 3 Bulſt. 80. and 2 Sid. 3), 61. 


That the Lord is not compellable to admit by another; becauſe the Corporal Service of Fealty is 


due from every Copy holder. (b) That there is the ſame Reaſon that the Steward ſhould take Sur- 


renders out of Court, and alſo out of the Manor, as that the Lord ſhould. 1 Salk. 184. 


> . 2 * P 
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(E) Of particular Cuſtoms that are good, and 
peculiar only to ſome Copyholds, 


PU Cuſtoms are to be conſtrued ſtrictly, but the Reaſonable- 

| neſs of them is not altogether to be confidered from the Rules and 
Maxims of the Common Law ; for there is no Cuſtom but what in fome 
Point or other overthrows the Common Law; but from the Conveni- 
ency of the Thing itſelf. 7 

March 161. A Cuſtom that if a Copyholder do not repair, it ſhall be preſented by 


| Mor 188. the Homage, the Tenant amerced, and that the Lord ſhall diſtrain upon 


the Copyholder or Under-Tenant, this is a good Cuſtom, for the Under- 
| _ _ Tenant is not a meer Stranger. a 
2 Brownl. $5. But a Cuſtom that after the Death of Tenant for Life the Lord is 


; Ng Far. 68. Compellable to make a Grant for Life to his Son, and if no Son, to the 


Moor 842. Daughter, is a void Cuſtom; becauſe it obliges the Lord, who hat 


(% And a the Intereſt to grant it to this or that particular Perſon, whether he 


Cuſtom that will or no; (c) but a Cuſtom for a Copy holder for Life to nominate his 


ſuch a Copy- 4 
holder may Succeſſor, is good. 


cur down Trees, is good, Ney . 
| 3 


C uſtom 


Copphold. 7 


pry 


Cuſtom for the Steward to make By-Laws for the ordering the Com- 1 Leon. 190. 
mon, is good; but an Order that the Tenant ſhould not put in this or Marcb 28. 
that Beaſt, is void ; becauſe it takes away his Inheritance ; but a By-Law 
that he ſhould not do it before ſuch a Day, is good, being not Reſtrictive 
of his Inheritance, but only directive of it. „„ 5 

Cuſtom that he that lives above ten Miles from the Manor, upon 1 $i. 261, 
paying 84. and 1d. to the Steward, ſhall be excuſed from Attendance 1 Mod. 7 7. 


* 


upon the Court, is a good Cuſtom, if it be averred that there are ſuffi- N 344. 


cient Tenants who live near the Manor. VV'ͤ'PñU OR 851. 

A Cuſtom to deviſe Land, the Leſſee paying the treble Value of the Hue. 126, 
Rent, and if he died within the Term, that his Heir ſhould have it, pay- 27, 10 
ing one Year's Rent; and that if he aſſigned, the Aſſignee ſhould have 
it, paying a Year's Rent; this was held to be a good Cuſtom —« 

That a Copyholder ſhall not alien without a Licence, is a good Cu- 
ſtom; ſo is a Cuſtom that if a Copyholder make a Leaſe for one Year, 2 5 
and die, that it ſhall be void againſt his Heir; (a) but a Cuſtom that Li * ROE 
the Copyholder ſhall hold the Land Half a year after the Term, is void. (a) A 85 

1 . 
the Executors ſhall hold a Year after the Copy holder's Death, is a good Cuſtom. Cre. 1 
1 1 8 may give a Warrant of Attorney to ſurrender after his Death, is a void Cuſtom. 
2 Kol. . . | | X | 


That if a Copyholder will ſell his Land, the next of Blood ſhall Lex Cnſtem. 
have the Refuſal, or the next Neighbour to the Eaft, is a good Cu- 34. 
If there be a Cuſtom that a Copyholder ſhall not put in his Beaſts to , at. 515. 
take the Common before the Lord hath put in his, this is a void and un- 2 Brown. 
reaſonable Cuſtom ; becauſe it is in the Power of the Lord to take 77. 
away the Intereſt of his Commoners. (b) So a Cuſtom that the Te- ©: Cb. 
nant ſhall pay a Fine upon the Marriage of his Daughter, is void ; be- 65 11 . 
cauſe againſt the Freedom of the Subject; but if a Man obliges himſelf Husband 
to ſuch a Thing by Tenure, it is good, being his own Contract. ſhall 1 bag 

| nant by tne 


| Courteſy, or the Woman in Dower, then to pay a Fine upon Marriage, is reaſonable. Co. Copy b. 
0 73. 2 Rol. Abr. 264, 265. | | ES, | 


ty SU PSP. * WW Wye 


» A Cuſtom may be void for the Uncertainty of it; as if a Feoffment C Copyb. 71. 
3 be made by an Infant, it ſhall be good, if he can tell 124. or that Te- 2 * 
nants ought not to pay above two Years Rent for a Fine, but that they . 
may pay ſo much or leſs. i | 
5 My Lord Coke ſeems to be of Opinion, that by Special Cuſtom, a Co. Copyb. 94. 
Wife may deviſe Copyhold Lands to her Husband ; but he ſays that Vids Aer 
d chis Cuſtom hath been ſo much impugned, that he cannot juſtify the Va- any os 
| lidity of it. 2, | | hether a a 


Cuſtom thar 


Feme Covert might deviſe Copyhold to her Husband, or any other, was good; and ir ſeemed to be 
the Opinion of the Court that it was; but the Judgment went on a Fault in pleading ; but vide Winch. 


March 8. 4 Co. 61. ö. where it is held no good Cuſtom. _ 


; Copyholders by Cuſtom may have ſolam and ſeparalem paſeuram in 2 Saurd. 326. 
the Soil of the Lord, and exclude the Owner ; but a Copy holder of In- $4: 152. 

| heritance cannot, without Special Cuſtom, dig for Mines, neither can 3 2 
the Lord dig in the Copyholder's Lands, for the great Prejudice he inc 8. 
would do to the Copyholder's Eſtate; but the Copyholders may dig Marl Lit. Rep. 234. 
do lay on the Copyhold Land, but cannot incloſe where it was never in- 5 
| Cloſed before. | f 

by 100 The Lord ſhall not have the Cuſtody of Lunaticks I. ands, unleſs Fob. 218. 
nah : ere be a Cuſtom for it; neither ſhall the King have it, for the Preju- Noy 27. 

be dice that might enſue to the Lord. 3 | ce) Bur vide 
e his I Where it was reſolved, that the Lord may have the Cuſtody of one that was mutus E Pr 3 


Cuſtom is laid; and the Reaſon given is, that otherwiſe the Lord would be prejudiced in his Rents ; 
| tdeg Quere. | | | | | 


tom A Cuſtom 


* 


. 
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5 . Truſt of a Copy hold Eſtate, ought to haye her Free Bench, as much as if the Husband had the 


Heir at Law is. (5) A Copyholder durante viduitate ſows the Ground, and takes Husband, ſhe loſeth 
the Corn; but if ſhe had let the Lands, her Leſſee ſhould have the Corn; ſo if ſhe die, her Execu- 


| Cro. Fac. 36, A Copyholder may diſpoſe of his Lands, and bar his Wife of her 
3 Leon. 81. Free Bench, unleſs there be a particular Cuſtom that ſhe ſhall avoid uy 


the Leaſe ended, ſhe ſhould be endowed ; but Quere whether ſhe ought to be endowed of the third 


464 ES Copphold. 


* 


* 


4 Co. 31. 4. b. A Cuſtom that one Copyholder may have Common, Oc. in his 
Lord's Soil, is good; for all the other Copy holders might have forfeited 
their Eſtates. 5 
2 Keb. 344. Cuſtom, that upon Payment of ten Years Rent, the Lord ſhould li. 
> Kol. Abr. cence to let for Ninety- nine Years; and if he would not licence, the 


450. and Tenant ſhould leaſe without Licence, adjudged a good Cuſtom. 
et the Li- 
2 ſeems unneceſſary here, ſince it may be done without it. 


1 Rol. Abr. Cuſtom was that the Lord might ſolummodo grant Eſtates in Fee, 
511. But if this Word ſolummodo was expounded to mean that he had only granted 


has been Eſtates in Fee; and ſo it was held that he may Grant for a leſs Time. 
hewn in | aa 
pleading, that he could not grant otherwiſe ; Quere. | 


Co. Lit.zg. v. That the Widows of Copyholders ſhall have Dower, or their (2) 
3 Bulſt. 219. Free Bench, or a Moiety of the Lands, is a good Cuſtom ; as alſo that 
Tex Cuftomar: Husbands of Feme Copyholders ſhall be Tenants by the Courteſy ; that 
% I 2 Copyholder holds Lands in Fee, that his Wife ſurviving him ſhould 
154, 155. have it in Fee, is a good Cuſtom; (5) alſo a Cuſtom that ſhe ſhall 


(a) The Mi- have it durante viduitate, is good. 
dow of Ceſtuy | 


egal Eſtate in him. 2 Vern. 585. Tenants in Dower, and by Courteſy, ſhall pay a Fine upon Ad- 
mittance, eſpecially if there be a Cuſtom for it. Co. Copyb. 154. but vide Lex Cuſtom. 156. where it 
is ſaid, that in Cai of a Wicow's Eſtate, no Fine is due; and vide joſt of Fine Letter (I) and Hum 
18. 1 Rol. Abr. 592. Noy 29. That the Widow is in before Admittance, in the ſame Manner as the 


tors or Adminiſtrators ſhall have it. 5 Co. 113. | | 


2 Leon. 208, The Cuſtom of a Manor was, that if a Man took a Cuſtomary Te. 
"0g. nant to Wife, and out-lived her, he ſhould be Tenant by the Curteſy. 
A Man took a Woman to Wife who had no Copyhold Land then, but 
ſome deſcended to her, during the Coverture ; and it was adjudged that 
he ſhould not be Tenant by the Curteſy, becauſe he is out of the Cu- 


3 Alienation, c. and therefore where a Copyholder made a Leaſe 
of Lands which was warranted by Cuſtom, it was held, that tho 

by the Cuſtom, the Wife was alſo intitled to her Free Bench, yet 
that the Leſſee's Title being purſuant to the Cuſtom, was as good 
(c) buy i as hers, and being prior could not be (c) avoided by her. 9 
leems after : SES 


Part of the Rent, during the Continuance of the Leaſe, becauſe Cuſtoms are to be taken ſtrictly. 
Vide Head of Dower, and that her Title doth not commence by the Marriage, as it doth in Dower at 
Common Law. Carth. 276. 5; | e TO. 


1 Salk. 158. If a Copyholder in Fee, where by the Cuſtom the Widow is intitled 
4 and to her Free Bench, ſurrenders his Copyhold into the Hands of two Te- 
: Lou 285. nants, according to the Cuſtom, to J. S. in Fee, and this Surrender 1s 
3 Lev. 38 5. | | | 
S.C.adjudg'd. Preſented at the next Court; but after and before the ſecond Court, the 
| Skin. 496. Surrenderor dies, and on the next Court after his Death 7. . and the 
2 _ Widow are admitted, the Title of the Surrendree ſhall prevail ; for 
8 337. though the Husband died ſeiſed, yet it was of a defeaſible Eſtate, of 
276. ad- Which Quality the Wife's Eſtate muſt partake, being thereout derived, 


| judged with- and by the Admittance, which had relation to the Surrender, was aQually 
out Diftcul- defeated. | 
ty. | | 


| (1 
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| for the Freehold of the Land is in the Lord, and he is Tenant ro the 


(0) EAT Lord of a Manor that hath a lawful Eſtate in the Ma-, 


Wes . —_— 


Copyhold. 1 465 
If the Lord of a Copyhold Manor, in which are ſeveral Copyhold- 4 Ce. 24. 
ers for Life, (2) takes a Wife, and a Copyholder dies, and the Lord adjudged. 

after Coverture grants the Land again, according to the Cuſtom of the S. Ce. 03. 
Manor, for Life, and dies, his Wife in a Writ of Dower ſhall not avoid 5 
N | . own]. 
this Grant; for though the Grant was after her Title of Dower, yet the 208. 5. C. 
Cuſtom, which is the Life and Force of the Grant, was long before. vo 15 

: a 0 1 1e 
grants a Rent-charge. 2 Leon. 109. 8 Co. 63. bur for this wide 1 Leon. 4. 16. 2 Leon. 1 _ ; Leon. 59 
Gedb. 130. Moor 94. 1 Rol. Abr. 684. but the Heir's Grant the Wife ſhall avoid. Aﬀoor 234. 


«© 


If there be a Cuſtom in a Manor, that the Lord ſhall enter and 1 Lees. 266. 
enjoy the Lands, during the Nonage of the Infant, it is a good Cuſtom . , 


22 


Ce WW 4 


Precipe; and an Eſtate at Will may ceafe for a Lime, and revive again, 


ö as well as it may deſcend by Cuſtom. - 
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| (F) Of granting Copyhold Lands: And herein, 


1. What Perſons may make good Gzants. 


2 N 
(6 Los L 7“. 


nor, whatſoever that Eſtate be, whether in Fee, in Tail, for Life, 8 % 


| Years, or at Will, G. may make voluntary Grants of Copyhold Lands 4 Co. 23. 6. 
that come into their Hands; which Grants ſhall bind thoſe that have the Co. %. 
Inheritance of the Manor; whatſoever Defects the Lord of the Manor % '?7: 


Moor 147. 


may be under, that made the Grant; (c) provided the antient Rent, 1 Rol. 46s, 
| Cuſtom and Services be reſerved ; for theſe Eſtates and Grants derive 499. S. P. 
not their Force and Effect from the Lord's Intereſt, but from the Cu- 8. Co. 63. b. 
ſtom of the Manor by which they have been (4) demiſed, and are de- . 

miſable, Time out of Mind; ſo that to ſupport ſuch Grant, it is ſuffi- 
cient if it be done per dominum manerit pro tempore exiſteute. | ces mult be 


(c) The an- 
tient Servi— 


reſerved, the 


| Reaſon whereof is, that there being nothing but Cuſtom to warrant the Grant by Copy, the Cuſtom 
ought to be ftriftly purſued, as to the Eſtate, Cuſtoms, Services and Tenure, or elle it is not the 
| Eſtate that was demiſed before. Co. Cotyb. 107, 108. Bro. Tenant by Copy 27.——Therefore he that 
| hath but a particular Eftate only in the Manor, cannot grant a Copy hold by Parcels, or demiſe 
Part, and retain the Reſidue himſelf. Cro. Eliz. 662. (d) It is one of the Pillars of a Copy hold 
| Eſtare, that it hath been demiſed, or demiſable Time our of Mind. 4 Co. 24. b. Co. Lit. 58. b. 
I Leon. 56. 3 Leon. 10), 108. | | | ; | 


If. Baron and Feme being ſeiſed of a Copyhold Manor, in the Right of 4 Co. 23. h. 


| the Feme, (e) grant a Copyhold, this ſhall bind the Feme, notwith- 5 Ce. 63. S. P. 
ſtanding her Coverture; for the Copyholder is in by Cuſtom, withour 
regard to the Eſtate or Perſon of the Grantor. 


(e) But the 
Grant muſt 
be made in 


the Name of both. Cro. Fac. 99. 


So a Grant made by an (F) Infant, Non compos mentis, Biſhop, Pre- 4 c, 23. 


dend, (g) Parſon, Ec. ſhall bind for ever. | 8 Co. 63. 


5, P. adjudged, (2) Grants by a Parſon before Induction, are not good; ſo if after Iuſticution ang 
| induttion he reads not the Articles. Co. Copyb. 89. | RR 


4 „ 
thy. 


So if the Queen be Tenant for Life of a Manor, and a Copyhold of 4 Co. 23 
Inheritance Eſcheat, ſhe may grant it by Copy. and ſuch Grant by the 


* Cuſtom of the Manor ſhall bind the King; for ſhe was Domina pro teiu— 
i Pore. | | 
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in D f ; 
1 10 though they themſelves had but a particular Eſtate ; and this Cuſtom 


46 © Copyhold, 


Co. Copyb. 97. If there are two Jointenants of a Manor, and a Copyhold eſcheats 
one may grant the whole; for he is Dominus pro tempore, being ſeiſed "i 
my & per tout. | | 

(a) Owen Leſſee for Years of a Manor grants Lands by Copy; this by (a) 

115. ſome Opinions has been held void, unleſs the Reverſion happens be. 

Co. Copyb. 87. fore his Eſtate for Years ended; for by this Means he binds the (3) 


That there 


ought to be future Lord's Intereſt, and lets his own go at large; but (c) now b 


2 Cuſtom to the better Opinion, this Grant is good; for the firſt Grounds of thi; 


3 Law, that the Lords for the Time being may grant Copyhold Eſtate; 
Let's . was, becauſe Copyholders were only Tenants at Will; and ſo though 
grant Copy- the Lord, for the Time being, had but a particular Eſtate, and granted 
holds in Re- the Lands in Fee, yet that was no Prejudice, but rather an Advantage 
verſion. to the Lord that was to have the Manor afterwards ; for if he had 2 


a Mind, he might put out the Tenant at his own Pleaſure; but this Un. 


| 102, 103. certainty of the Copyholders Eſtate being found inconvenient, it wa 


3 Leon. 226. afterwards adjudged that he ſhould retain his Lands, and not be ſubjeg 

Gedb. 140. to the Pleaſure of the Lord; but the other Part of the Law was left 33 

(6) Tenant 5 | | | k i 
before, vix. that Lords, for the Time being, might grant Lands in Fee, 


may grant being continued to this Day, it is that which warrants the Grants by 


in Rever- Copy; for it is moſt certain thoſe Eſtates, granted by Lords who have 


_ 2 a particular Intereſt, cannot be derived from the Intereſt of the Lord. 


| Heir after for if they were, they muſt determine when the Lord's Eſtate deter- 
ber Death. mines; for nemo poteſt plus Furis, S Sc. 


1 Fol. Abr. | | [ | | 
499. Cro. Eliz. 661. S. C. Vide Godb. 135. Owen 4.— Guardian in Socage may grant Copyhold in 


| Reverſion, and it ſhall bind the Ward, though it comes not in Poſſeſſion during his Infancy, Gedb, | | 
143. Cro. Fac. 55, 98. Owen I} $o 1 Rol. Abr. 499. 2 Rol. Abr. 41. S. Go (c) 8 Co. 63. Hetley 54. Mar 


95, 147. Cro. Elix. 661. 


Co. Lit. 58.6. If a Lord of a Manor deviſes by his Will in Writing, that his Exe. 
e Der cutors ſhall grant Copies according to the Cuſtom, f 


251. 4 : or Payment of 
Co. Copyh. 85. Debts, and dies, the Executor, though he hath no Eſtate in the Ma. 
4 Co. 24.4. nor, may make Grants according to the Cuſtom of the Manor. 

1 If the King, by Letters Patents, grants the Stewardſhip of a Copy- 
judged But hold Manor, and after a Copyhold eſcheats, the Steward (5) ex officio, 
ir was ſaid, Without any Special Warrant, may grant it again, and the King ſhall 


_ though by be bound by the Cuſtom of the Manor. 


Law he | | 
might do it, yet it was his Duty, before he made any Grant, to inform the Treaſurer, Chancellor 
and Barons of the Exchequer, or ſome of them, for their Dire&ion. (4) Much more may the 
Steward of a common Perſon, ex officio, make ſuch Grants. Co. Copyh. 1 24. for the Steward is in the 
Place of the Lord, and, without a Command to the contrary, may, c. Cro. Eliz. 699. 


4 Co. 39. ad- But a Steward, retained only by the King's Auditor or Receiver, can- 


. $99. not make ſuch a voluntary Grant of a Copyhold ; for they have not any 
5. C. ad. Authority to appoint Stewards, the Buſineſs of the one being to take 
judged, but Accounts, and of the other to ſurvey the Land. | 
may take Og : 

Preſentments» or make Admittances, being Things of Necellity. Cro. Eliz. 699. 


Mor 109. If A. and B. under the Seal of the Exchequer are appointed joint 

+ Leon. 255. Stewards of all the Lands of a Fugitive, and the Lord Treaſurer makes 

a Court, and grants Copies, though in Strictneſs he had no Power 

without B. yet theſe Grants are good, being made by one that had a 
Dolour to keep Courts. | 

Ley 47,48. If 4. being Tenant for Life of a Manor, within which are ſeveral 

Reſolve by Copyhold Tenements grantable for one Life in Poſſeſſion, and another in 


Taft: Reverſion, grants the Stewardſhip thereof, by Deed, under his Hand 
angel; b | d | der — 
but it was ordered the Steward ſhould grant none, but with the Privity of the Committees, and War- 
ro from the Court; but there is a Note that this was in Diſcretion, and the Grant of the Stewar 
god | | | 

2 | TE | and 


the 


an- 


ward 


and 


and Seal to B. for Life, with the Fee of 109. per Aun. for the executing 

thereof, and after 4. becomes a Lunatick, and being found ſo by Inqui- 

ſition, is committed to, Sc. yet A. by his Steward, may grant Copies. Ley 48. re- 
But the Committees cannot grant Copies ; for they themſelves have no ſoſved by 

Eſtate in the Manor, nor are Lords thereof. Hob. and 
If a Man makes a Feoffment in Fee of a Manor, upon Condition, i ts 

and the Feoffee grants Eftates by Copy, and then the Condition is 2 344. 4. 

broken, yet the Grant by Copy ſhall ſtand good, though it be a Rule Co. Corgh of 

that he, who enters for a Condition broken, ſhall be in of the ſame Eſtate 38. 

he was before, and ſhall avoid all mean Incumbrances ; and it is the ſame. 

though the Grant were made (a) after Breach of the Condition; for (% But « 

the Feoffor may waive the Advantage of it, if he pleaſes; allo a Grant Grant made 


by the Feoffee of an Infant, which by Law he may avoid, is good. by Leſſer 
1 | ds | : | for Ycars, 
after Breach of a Condition, is void; for his Intereſt is % fafo determined. G. CMI. 88.— 4 


Grant made by a Feoffee on Condition to enfeoff the next Day, is good; for he 15 Dim nas pro-gem:pove- 


A Man ſeiſed of a Manor in Fee hath Iſſue a Daughter, and dies, (e. Ct & 
his Wife privement enſeint with a Son, the Daughter may grant by“ 
Copy; fo Grants made after Alienation in Mortmain, and before Entry 
of the Lord, are good. wy WE Ry 

If a Lord of a Manor commits Felony, and is attainted or convicted Co. Cenb. 88. 


by Verdict or Confeſſion, yet after ſuch Attainder, Cc. he may make 
voluntary Grants of Copy holds. 


But if any Perſon that hath a tortious or defeaſible Eſtate of Inheri- Co. Lit. 38 l. 
tance, as a Diſſeiſor, or the Feoffee of a Diſſeiſor, or Tenant at Suffer- 4 Co. 24 4. 


ance, make voluntary Grants upon Eſcheats or Forfeitures, they ſhall 5% 142: 
not bind him that hath the Right; for they are not Domini within the 
Meaning of the Cuſtom; but Admittances upon Surrenders or Deſcents, 236. 


Poph. 71. 
Moor 112, 


made by ſuch as have defeaſible Titles, are good, and ſhall bind him 9. 369. 
that hath Right; for that they were compellable to do, and it was no 3 


more than the rightful Lord muſt have done. 8 28. 


bY, 9 65 GE 699. 
2. (Wyat Acts ſhall deſtrop the Power they had of making 
 fuch Gzants, „ . 


Although Lords of Manors, who have Copyholds come to them by () 1 Rel. 
Eſcheat or Forfeiture, (5) may re-grant them again according to the 3 
Cuſtom of the Manor; (c) yet by their Acts, ſuch Power may be de- Gre 1 699 
ſtroyed; therefore (4) if Copyholds come into the Lord's Hands in (e) 4 Co. 31. 4. : 


Fee, and he make a Leaſe of them for Life, Years or Half a Year, or (e) 4 Co. 3 l. a. 


for any (J) certain Time, by Deed or without Deed, the Copyhold is (4) 1 Kol. 


deſtroyed ; becauſe during thoſe Eſtates, it was not demiſed, nor de- 3 1 b 


miſable by Copy. | (e) Bur if 


. | | ; ” . Tenant in 
Tail, for Life, Sc. makes ſuch Leaſe, Sc. this ſhall not deſtroy the Power of him in Reverſion. 


2 Rol. Abr. 271. 2 Sid. 35, 37. Vide Cro. Car. 521. cont. per Cur' arguendo. Secus if he leaſes 1 
Will. 4 Co. 31. 0 Leon. 108. p & Cf? Ms | a es Id at 


So if the Lord makes a Feoffment thereof in Fee, upon Condition, 4 Ce: 31. 4 
and after enters for the Condition broke, yet it cannot be re- granted 
again by Copy. „ N 

80 if the Land ſo eſcheated, Cc. is extended upon a Statute or Re- 4 C. 3 i. in 
cogniſance made by the Lord, or the Wife of the Lord, in a Writ of Fencb's Caſe. 
Dower, hath it aſſigned to her, though theſe Interruptions are by Act 
of Law, yet it cannot again be granted by Copy.  _ N 

But if the Lord keeps them in his Hands, though never ſo long, yet 8% 51g. 
may they be oe ; Co. Lit. 52. b. 

they be granted again by Copy. Cro. Eliz. 6998 
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4 Co. 31. So if the Lord be diſſeiſed thereof, and the Diſſeiſor dies ſeiſed, or 
if the Land be recovered againſt the Lord by a falſe Verdict, or 
erroneous Judgment, though it is not demiſed or demiſable by Copy, till 
it is recovered by the Lord, or the Judgment reverſed ; yet after it is 
re-continued, it is grantable again by Copy, becauſe the Interruption 
was tortious. | BO | 5 

4 Co.31.b, If a Copyholder takes a Leaſe for Years of the Manor, by which his 

Copyhold is extinét, yet he may re-grant it again, if he will; for it 
was always demiſed or demiſable. . 

4 Co. 31. ö. So if a Copyhold eſcheats, Ec. and the Lord aliens the (a) Manor, 

(a) So if he his Alienee may re-grant the Land by Copy. EG 


Leaſes the | 


Manor, and the ſaid Copyhold Land, by the Name of his Tenement, called H. for the Manor be. | 


ing demiſed, the Copy hold is incloſed as Parcel thereof; and the naming the Copyhold is but 
Surpluſage. Cro. Car. 521. = | | WT 
z. What Things may be granted to be holden in C6 
ag 3 


5 4 Things that lie not in Tenure are not grantable by Copy, | unleſs () 


Service, appendant to ſome thing that doth lie in Tenure ; and therefore Things 
Rent-charge Incorporeal, for which there can be no Diſtreſs, and which are not Par. 
or Common cch of the Manor, which conſiſt only in Demeſnes and Services, cannot 
in Gros, be demiſable by Copy; for of ſuch incorporeal Things no Service is 


cannot be 


granted o- due; and therefore no Court neceſſary to be kept for Surrenders, Ad- 


cherwiſe than mittan ces, E9c. 4 
as they are | = TO 1 | a | 

appendant to Things which lie in Tenure. Co. Copyh. 116. and therefore where my Lord Cobe ſays 
that any Thing concerning Lands or Tenements may be granted, it muſt be underſtood of Things 
appendant to the Demeſnes, or thoſe Parcels which make up the Manor. Vide Co. Lit. 58. Tithes 
may be demiſed by Copy, becauſe they are Parcel of the Manor, as a Rent-charge may, Per 1 Rol 
Ahr. 498. Cro. Eliz; 413. cited to have been adjudged ; hut Cre. Elix. $14. S. C. and S. P. dubitatur; 
becauſe not Parcel of the Manor; and therefore not grantable ſecundum conſuetudinem manerii. 4 Cv 


24. b,—-A Mill may be granted by Copy. 4 Leon. 241. cited to have been adjudged.— So a Fair 
appendant to a Manor may be granted by Copy. 4 Co. 31. a. Co. Lit. 58. | 


C33 Rab (c) Tonſura prati, the (4) Herbage or Veſture of Land may be de- 


Abr. 498. miſable by Copy. 
(d): Co: Eu. . 
58. 4 Co. 31. a. ſo reſolved. | 


4G 30.41. Things grantable by Copy muſt be Things of Perpetuity ; otherwiſe 
Becaute it is it can never be _ſhewn that there hath been a Cuſtom to demiſe them by 
a Thing of Copy; vet Underwood, without the Soil, may be demiſed by Copy. 


Perpetuity, 


to which. the Cuſtom may extend. Co. Lit. 58. 5. S. P. Cro. Eliz. 413. and Moor 315. adjudged and 
afhrmed upon a Writ of Frrer.— That a Man may grant, by Copy, twenty Loads of Wood to be 
taken by the Grantee, is good; for it is not neceſſiry that the Thing granted have Continuance, 
dut only that it be a Thing of Perpetuity. Co. Copyb. 118. but Quare. | 


Co. Lit. 58. b. A Cuſtomary Manor may be held by Copy of Court-Roll, ad vaſiu- 
5 470. 7, Sc. and ſuch a Lord may grant Copies, but it muſt be of ſuch 
adjudged; | Things as have been uſually demiſed by him; for he cannot grant all his 


and that Demeſnes by Copy, without they have been uſually demiſed; for tho 


ſuch Cuito- they have been demiſed Time out of Mind, by the ſuperior Lord by 


mary. Eord Copy, that will not warrant his Demiſe by Copy ; becauſe the Cuſtom 


Courts, ang Of the Manor muſt be, that Time out of Mind they have been granted 
grant Co- per Domiuum manertt. | e 
pies. Cro. 


Fac. 527» adjudged. L Bulſt. 57. eited 3 but Cro. Fac. 1 dubitatur.— But he cannot hold Aa Court- 


Baron, for he can have no Freeholders; for a Copyhold Manor is not capable of an Eſcheat of a 

treebold ; for if it were, the Freehold, after the Eſchear, mutt become Copyhold, which is repug- 
nant and impoſſible. Yelv. 190. Cro. Fac. 259. 1 Bulſt. 54, 55. Theſe Caſes which ſeem to contra- 
dic each other, and which vide, may perhaps be thus reconciled, that a Cuſtomary Court may be 
held by one that hath ſuch a Manor, but nor a Court- Baron; and my Lord Coke's Caſe ſeems to g0 
no farther; and Quere whether ſuch a Lord may not have Freehold Services, 
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4. Ok the Operation of the G2zant, and the Efate and 
Intereſt that paſſes thereby, 


Grants of Copyholds regularly receive the ſame Expoſition that c. CH 
Grants of Freehold Lands do at Common Law, therefore a Grant to 126, 148; 
one and his Heirs Males is a Fee-fimple; ſo is a Grant to one & [angnint 
ſuo hereditabili, but a Grant to one Eg fangnin ſun in perpetunm 15 but an 

(a) If Copyhold Lands have been uſually granted in Fee, a Grant to, 
one and the Heirs of his Body, or to one for (0) Life or Years, is with-; 
in the Cuſtom. | | 


a) Cos Lic. 
Godb. 20. S. P. 
By two ju— 


ſtices. 1 Leon. 56. S. P. per Curiam. Cro. Elix. 373. 8. P. adjudged, 1 Salk, 188. and 6 Med. 63. S. P. 


agreed. (b) And after the Death of Tenant for Life the Lord may grant the ſame again in Fee, 


for the Grant for Life was not any Interruption of the Cuſtom. 1 Leon. 56. per Cir”, 


So where Grants have been made by Copy for Life, a Grant durante 4 Ce 29. &. 
viduitate is good, for that is a leſs Eſtate than during her Life, but not 5 8 
v7 1h | ION ; YO. HR 323. 


vice Verſa. | Ee | 
If a Copyhold be granted to three habend” ſucceſſive, they are Jointe- 


nants, unleſs by (c) ſpecial Cuſtom the Word /ucceffſive makes the OT 
Eſtate ſeveral. (c) It has 


| | 5 | +0 SY | been ruledin 
Chancery, That if a Copyhold is granted to three ſucceſſive, and there is no Cuſtom proved, thac 
the firſt Taker had Power of diſpoſing of the Whole, nor that the firſt Taker paid the Purchaſe 
Money, it ſhall not go to the Executor of the firſt Taker, bur ſhall go in Succeſſion. 2 Vern. 264. 


If there be a Cuſtom, that Copyholds may be granted for three 1 Rel. Abr. 
Lives, a Copy may be granted to three for the Lives of two, within the 511. 
Cuſtom, for there is not any Inconvenience to the Lord, though it be for 
the Life of another; for there ſhall not be any Occupancy thereof, but 
the Lord ſhall have it, if the Tenant per auter wie die, living Ceſtui que 
vies, and this is not a greater Eſtate than for three Lives, which is leſs 
than the Cuſtom warrants. | 5 | 

So if the Cuſtom of a Manor be, That the Lands are demiſable by 1 Salk. 188. 
Copy to two or three Perſons for their Lives, and the Life of the Sur- Smartle and 
vivor, Habendum ſucceſſive ſicut nominautur in Charta, & non aliter, paying 5 eber , 
a Heriot on the Death of every Tenant dying ſeiſed, a Grant to A. and 6 id. 5. 
his Aſſigns for the Lives of B. and C. and of the ſaid A. is good within S. C. 
the Cuſtom; for there can be no Occupant againſt the Lord, neither 
will he be prejudiced by the Tenant's becoming a Bankrupt, for the Aſ- 
ſignees have no other Right or Intereſt than the Bankrupt, and the Lord 
is intitled to his Heriot on the Death of the Tenant, notwithſtanding the = 
Aſſignment. | _ 5 | 


If by the Cuſtom a Copyhold may be granted for three Lives, and it Mu 677 


is granted to one (4) for his Life, Remainder to ſuch Woman as he 51. 922. 


ſhall marry, and to the firſt Son of his Body; both theſe Remainders are (4) If by the 


void, but the Eſtate for his own Life is good. . Quſtom it 15. - 


| | | demiſable in 
Fee, or for Life, ſolummodo ea Capienti extra manns Domini, yet a Surrender may be to the Uſe of one 
for Life, Remainder in Tail, Remainder in Fee. Cro. Eliz. 373. adjudged ; though it was objected, 
the Taking ought to be immediate, but the particular Eſtate and Remainders make but one Eſtate. 


& 
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adjudged. 


ei. 


(G) Ok Surrenders, Pꝛeſentments and Ad- 


mittances: And herein, 


1. Of the Neceſſity of a Surrender, and where the Copy 
holder ſhall be ſaid to be in befoze Admittance, 


Co. Lit. 57. 4. F NOpyholders cannot regularly (a) transfer their Eſtates otherwiſe than 
60. b. by Surrender, the Reaſon whereof is, becauſe they have only an E. 
N ſtate at Will, which is determined when they take upon them to grant it 
aCopyholder over, for that is a plain Declaration of their Intention to hold the Landy 


cannot alien no longer; therefore a Surrender to the Lord is neceſſary, who is to 


by Deed, yet grant another Eſtate at Will, and which now he is compellable to do to 


he that hath P; | 8 IN | 
4 Right en him, to whoſe Uſe the Surrender is made, ſeeing the Tenant hath a ſet. 


ly to a Copy tled Eſtate and Intereſt in the Land, which his Heir ſhall inherit whether 


hold, may the Lord will or not. 


by Deed or | | | 
Copy releaſe it to one that is admitted Tenant de facto. Co. Lit. 59. 4 Co. 25. S. P. adjudged. Hut. 6;, 
S. P. ſaid. Cro. Fac. 101. S. P. dubitatur.— But he cannot releaſe to one that ouſts him by Wrong, for 


he gains no Cuſtomary Eſtate, upon which the Releaſe of the Cuſtomary Right may enure. 4 05 
25. b. 1 Leon. 102. _ Whether ſuch Releaſe will not enure by way of Eſtoppel againft the 
Copyholder himſelf. Relcaſe in Fee ro one who was admitted for Years, will not inlarge his E- 
Rate ; for no Man can come to the Fee of a Copyhold without Surrender and Admittance by the 
Lord. Co. Copyb. 97, 98.— But if a Copyholder ſurrenders upon Condition, he may after releaſe the 
Condition by Deed. Cro. Fac. 36. N | | | 


(50 Co. Copb. Copyhold Lands cannot be (Y) exchanged by Deed, but there muſt be 
97, 98. a Surrender, and Admittance thereupon; but (c) if there be two Joint 


(e) Winch 3. Copyholders, and one of them releaſes to the other, this is good without 
(% That any (d) any Surrender or Admittance, for the firſt Admittance was of them 
Conveyance or either of them, and their Ability to Releaſe was from the firſt Convey- 


to the Lord ance and Admittance. | Z 


will paſs the | | BO 
Copy holder's Intereſt, for the Cuſtom of paſſing by Surrender is for his Benefit, which he may 


waive. Hutt. 65. Winch 67. 1 Fones 41. S. C. 


4 00. 22. be. Though regularly, Copyhold Eſtates can only be transferred by Sur— 
23. „ render and Admittance, yet it the Copyholder dies, his (e) Heir may 


1 Leon. 174. enter before Admittance and take the Profits; for perhaps there may not 


(e) dien bi be a Court held in a great while afterwards; alſo ſuch Heir may (/) Sur- 


Heir may Tender to the Uſe of another before Admittance, but not to prejudice the 
enter. 4 Co. Lord of his Fine. OT + 9 

23. b. Tho"... | VU mo | 

the Lord had admitted another. Ny 172. adjudged. (f) May take the Profits, bring Treſpaſs, have 
an Aſſiſe of Mordanceſtor before Admittance. 4 Co. 23. Lane 20. 1 And. 192. Cro. Eliz. 148. Moor 997. 


I Leon. 100. — But is not compleat Heir, for he cannot maintain a Plaine in Nature of an Allie. 


Co. Copy h. 112. Moor 272. cont. 


1 1 65 But if upon Proclamation the Heir does not come in to be admitted, 
per Cu, up- the Lord, without any particular Cuſtom, may ſeiſe (g) gj] the 


on a Trial at Heir come in to be admitted. 
Bar. (g) But | 


without Cuſtom he cannot ſeiſe the Copybold as forfeited. 1 Lev. 63. per Cur”. 


Hob. 181. If the Cuſtom of a Manor be, That the Wife of every Copyholdet 


g Fes. 523. 80 : OE 
eel "Re. for Life ſhall have her Free Bench dum coſta & ſola wixerit, after the 


178. Death of the Husband, the Law caſts the Eſtate upon the Wife, fo tha! 


Ney 29. he ſhall have the Eſtate before any Admittance, and may make a Leaſe 


1 Rel, Ar. for a Year, as another Copyholder may. 
Foz. | 


1 Wk 


„„ OS 


. WOK 6 I. 


F for the Payment of his Debts, this ſhall be good without any Sur- 
render. : | | | 


Children, againſt an Heir at Law; but if the Caſe be ſo Circumſtanced 
| that by thar Means the younger Children would be in a better Condition aud chat 
| than the Heir at Law, Equity will not interpoſe. there were 


— 


So if the Cuſtom of a Manor be quod ſi aliguis vir habet uxorem ſeiſed Moor 271. 

in Fee ſecurdum confletndinent Manerii of Cuſtomary Lands, that he ſhall ) #4 192. 
hold ad termininm vite [us poſe mortem uxoris per Legein Anglie, and a Co- nd 8 
pyhold Tenement deſcends to a Feme Covert, and the Husband enters, of he Books 


but before Admittance his Wife dies, yet he ſhall be "Tenant by the Cur- 


teſy; for though the Lord before Admittance ſhall claim no Duty as 

Fealty, Homage, Relief, Rent, Cc. yet his Delay ſhall not prejudice a 

third Perſon. | | 

If a Man ſurrenders a Copyhold to the Uſe of his Will, by which he Godb. 46. 
deviſes it to his Wife for Life, and that after his Death, his Wife or her C. Fac. 199 
Executors ſhould fell the Land; or if the Deviſe be, That ſhe ſhall chuſe | 
two Attornies, and make Sale of the Land according to the beſt Advantage, 

by theſe Deviſes the Wife hath but a bare Authority, and there needs no 

Surrender to make the Sale; for upon the Nomination of the Vendee, 

he ſhall be in by the Will of the Deviſor. | 


2. Where the want of a Surrender will be ſupplied in 
Equity. 


Although Copyholds, by the ſtrict Rule of the Common Law, can 
only be conveyed by Surrender, yet in Equity this Rule receives a Re- 
laxation, and the want of a Surrender will be ſupplied in the following 
Inſtances. 1 1 

1. In favour of Purchaſers; as if A. contracts with B. for the Purchaſe 


| of a Copyhold Eſtate, and pays the Purchaſe Money, and B. agrees to 5 


ö . . . | 218. 
ſurrender the Premiſſes at the next Court, but (4) dies before the next 4 Eg. 122. 


Court, or any Surrender made, Equity will ſupply the want of a Sur- (a) So if he 


render. had refuſed, 


. T | | Ry | | for if a Man 
covenants to Surrender, Equity will compel him to a ſpecifick Performance, and by Decree, not on- 
ly bind the Perſon, but likewiſe the Lands. Abr. Eg. 122.— But if there are two Purchaſers who 
have equal Equity, he who has the legal Eſtate or Intereſt ſhall prevail. Vide 2 Vern. 565, 609. 


2. In Favour of Creditors ; as where a Man deviſes Copyhold Lands ir: Sp 124: 
admitted in 


But if a Man ſeiſed of Frechold and Copyhold Land, deviſes (5) both 4br. Eg. 123, 


for the Payment of Debts and Legacies, without ſurrendring the Copy- 124 Raftor 


hold to the Uſe of his Will, and the Freehold is ſufficient for Payment of OE og 


the Debts, Equity will not ſupply the want of a Surrender, and lay the (4) Where « 
Legacies on the Freehold, and the Debts on the Copyhold, as is done Man deviſed 


| when there are Simple Contract Creditors, and Bond or Judgment Cre- all bis Real 


and Perſonal 


ditors, and Perſonal Aſſets not ſufficient to pay both; nor wil! Equity Wire Tor 


| ſupply the want of a Surrender for the Sake of Legatees, eſpecially if the Payment 
| tacy be Strangers, as they were in this Caſe. of his Debts, 


| | „ | and my Lord 
Chancellor refuſed to ſupply the want of a Surrender, as to his Copyholds, becauſe it did not ſuf- 
ficiently appear to have been his Intention to charge thoſe. Aby. Eq. 124.— That Equity will not in 


| Favour of a Wife ſupply the want of a Surrender for Pay ment of Debts, when the Heir at 1 


would be diſinherited thereby. Abr. Eq. 124+ 


= ; E. 5 N . | | : 55 3 6 Vu 
3. Equity will ſupply the want of a Surrender in Favour of younger | 8 
2 adjudged, 


ſeveral Pre- 
cedents of the kind. 2 Vern. 163. 5. P. 


As where a Man deviſed his Copyhold, being of the Nature of Bi- 2 Vern. 265: 


| 701g! | k | . ober and 
og Engliſh, to his eldeſt Son, and deviſes Houſes to his youngeſt ; Cache 5 


Cooder, de- 


which Houſes were ſoon afterwards burnt down, and never entred upon creed, 


by 
4 


ſeveralCaſes. 
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vide Head o 


472 „„ Copyhold, 


— 


r 


by the Heir in Rorongh Eugliſo; and as this Caſe was Circumſtanced, the 
(a) Such el- Court would not ſupply the want of a Surrender, in Favour of the (4) el. 


deft Son in- deſt Son. 


titled to the | 9 ; : | 
ſame Favour, that a younger Child is againſt an Heir at Common Law. 2 Very. 163. 


1 Falk. 183, Nor will Equity ſupply the want of a Surrender in Favour of a Grang. 


decreed by child, much leſs in Favour of any other collateral Relation. 
my Lord | 


Somers, That the want of a Surrender ſhould be ſupplied in Favour of a Grandſon, it depending on 


the ſame Law of Nature and Reaſon ; but reverſed in the Houſe of Lords. Preced. Chan. 475. S. C. 
cited, and the Law and Practice now according to the Judgment of Reverſal. | 


Abr. Eq. 123. Alſo in Caſe of a Natural Daughter, the Court of Chancery refuſed 
Furſaker and to ſupply the want of a Surrender; for though the Father might have 


— great Affection for ſuch Child, and might by the Law of Nature be 


obliged to provide for it, yet ſuch a one was not to be conſidered as a 
Child in Law, nor will ſuch Aﬀection raiſe an Uſe at Law for ſuch 
Child; for in a Civil Society, where the Solemnities of Marriage are 
eſtabliſhed, it would be abſurd in the Courts to allow Privileges to Chil. 
dren not born within thoſe Rules. TO 
Þreced. Chan, 4 If Copyhold Lands are in Mortgage, the (5) Mortgagor may de. 


322. agreed viſe the Equity of Redemption without any Surrender, for he has no 
dy Counſel Eſtate in them whereof he can make any Surrender. „ 
on both Sides. | | 8 | | 97 
(b) Ceſtui que Truſt of a Copyhold Eftate, having an equitable Intereſt only, may deviſe it without 

Surrender. 2 Vern. 585, 680. S. P. per Car... . e 


Vide Title J. In Caſe of a Deviſe to a Charitable Uſe, the Courts of Equity ſup- 


: — ply the want of a Surrender, and go upon the Word appoint in the Sta- 
: tüte of Chartable fk, 88 | on 
2 Co. 17. 6. In Caſe of Neceſſity, as where the King, or Lord of a Manor 


| 4 Co. 25. grants the Fee-ſimple of the Copyhold Eſtate to one in Fee, there the 
Cro. Eliz. 2523 Copyholders cannot. convey, becauſe the Alienee hath no Court in which 


4435 he can make Surrenders, &c. but leſt this ſhould turn to the Prejudice 


of the Copyholder, Chancery ſupplies the Defect, and makes good the 
Alienation. „„ ws 


3- What Perſons may Surrender, 


I Leon. 95. All Perſons who may make Grants or convey their Eſtates, may bj 


Pozh. 39. Surrender paſs Copyhold Lands; if an Infant ſurrenders Copyhold 

Lands, he may at his full Age diſagree, and enter thereupon ; for this is 
not a Conveyance of equal Solemnity with a Feoffment, which works a 
Diſcontinuance, and which notwithſtanding, the Infant may avoid at his 
A | 


Infants. 


Cro. Eliz.117, A Feme Covert may ſurrender Lands, being ſolely examined by the 


Steward; and if there be a Cuſtom for her to be examined before tv! 
Tenants out of the Manor, it is good. | 


| Co. Lit, 59.b. If there are two Jointenants, and one of them ſurrenders his Moiet 
Kal Ab. to the Uſe of his Laſt Will, and dies before the Surrender is preſented, 


OW having made his Will, this is a Severance of the Jointure, for being pre 
ſented it relates to the Time of the firſt Surrender. = 
Velv. 144. A Copyholder ſurrenders to the Uſe of another, who before Admit- 


N tance ſurrenders to another who is admitted, no Intereſt is hereby veſted 
(3 But an in him, for the firſt Surrendree had (c) nothing in him to give over, an 


Heir before the Admittance of the ſecond Surrendree did not amount to an Admt 


Admittance tance of the Firſt. 
may ſurren- | AERO tare apr — — | 
der to another, becauſe he hath the legal Eftate and Intereſt in him. 4 Co. 22, B. Cro. Pac. 56. 


2 | —— 


but 


ob- 
ta- 


nor 
the 
uch 
dice 
the 


If there be Baron and Feme Copyholders, to them and the Heirs of , », 
the Baron, and the Baron dies, the Heir may ſurrender his Reverſion 500. 
into the Hands of two Tenants of the Manor (who by Cuſtom have CE 662. 
Power to take Surrenders) before Admitrance, and (a) during the Life oa . 
of the Feme, and this is a good Surrender; for the Reverſion was caſt 38 4 


i and 1 Brown!, 
upon him by Deſcent, before any Admittance. 143. S. P. 


1. Ab 7. 


(a) If there 


de Tenant for Life of a Copyhold, the Remainder in Fee, he in Remainder may ſurrender his E- 
fate, if there be no particular Cuſtom to the contrary. 3 Leon. 239. 4 Leon. 9. — Tenant for Life, 
Remainder for Life to another, he in Remainder enters upon Tenant for Life, and ſurrenders, no- 
thing paſſes, for he is a Diſſeiſor, and hath no Cuſtomary Eſtate in him which can paſs by Surrender, 
1 Mod. 199. | | | 


Admittances. 


| ;, What Perſons may accept ſuch Surrenders and male 


A Copybolder may ſurrender to a Diſſeiſor, Abator, Intruder, 'Tenant Mor 236. 


| at Sufferance, or any others that have defeazible Titles, and their Ad- Co. Lit. 58. b. 
| mittance will be good, and ſhall (5) bind him who hath Right, for that bas —_— CO 
| ſuch particular Tenants are compellable to do, and it was no more than 10 


en 27. 
0. 140. 


the rightful Lord muſt have done. Popb. 71. 


Moor 112. 


| Nr 239. 4 Leon. 9. 2 Rol. Rep. 181. 1 Rol. Abr. 503. 4 Co. 240. b. 1 Vent. 360. (1) A. was Tenant 
Fo 


r Life of a Copyhold, the Remainder ro B for Life; and B. ſurrendred to the Uſe of the Diſſeiſor 


of the Manor ut Dominus inde, Cc. 2 Mod. 285. dubitatur, Whether the Right of B. was extinCt, be- 


cauſe 4. continuing always in Poſſeſſion, the Diſſeiſor had gained no Reverſion in this Copyhold 'Te- 


If 
1 


it is no Surrender, for that only expreſſes his Inclination to do it, not 
that he actually doth it. — 


ö nement, and by Conſequence was not capable of taking a Surrender thereof to his own Uic. 1 Vent. 
330. adjornatur. Vide Shin. 28. 2 Show. 153. | | | | 5 


If Leſſee for Life, Years, or at Will, a Guardian, Se. accept a Sur- Co. Lit. 59. U 


render, and their Intereſt determine, the next Lord ſhall be compelled to Rol. Abr- 


503 


A Surrender to the Steward, to the Uſe of the Steward, is good, to Cro, Eliz. 717. 


: vive the Steward an Intereſt ; for the Surrender is in Truth to the Lord, 
and not to the Steward, | | 


5. What Wozds oꝛ Acts amount to a Surrender. 
(c) Any Words ſpoken in Court, expreſſing the Copyholder's Inten- (e) 1 Jones 


1 tion of Surrendring, and that he deſigns not to hold it any longer, will 42: 
amount to a Surrender; as (4) if he ſays, that he is weary of his Copy- Winch 57, 67. 
hold, and requeſts his Lord to take it again, this is a (e) ſufficient Sur- 
render. = | 


(d) Hutt. 65. 
1 Rol. Abr. 
SOS» 

3 Bulſt. 80. 


; (e) My Lord Coke ſays, That the Word Surrend' is Vocabulum artis, and therefore where a Surrender 
s requiſite, no other Words will ſupply the Want of it, as the Words, give, grant, or the like, Co. 
# Coyh. 102. But ©. | 5 5 : 


But to ſay that he renounces his Copyhold is no Surrender, becauſe he 1 Rol Abr, 


„ . 6 | | r 302. 
limits it to no Body; ſo if he ſays, that he is content to Surrender, yet 2 * 


A. Lord of a Manor whereof B. was a Copyholder in Fee, and the 1 Leon. 191. 


Lord pretended that his Copyholder had forfeited, and thereupon entred 
mto Communication with him about it, and it was agreed, That B. 
| ſhould pay 5 J. to the Lord; and that in Conſideration thereof C. ſhould 
enjoy the ſaid Cuſtomary Lands (except a Wood) for his Life, and alſo 
| of A. his Wife durante Vidnitate, and that C. ſhould have Election, whe- 
| ther he would have thoſe Lands aſſured to him by Copy or by Bill, and 


he choſe by Bill, which was. accordingly done; the Court held this a 


| £00d Surrender for Life only, and that the Lord had the Wood dil- 
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affir med up- 
on a Writ of 


Right to ut 
may be exti 


of the Manor, his Copy hold is thereby extinct. Godb. 1 1. Vide poſt, Letter (K). 


Caſe is diffe- Mittance. 


Admittance; but by Godb. 268. S. C. that it is an Admittance, the Lord knowing of the Surrender; 


. — cn 


474 Copphold. 
(a) Note; the charged of the Cuſtomary Intereſt, the (4) Communication amounting 


Communica- to a Surrender. | 
tion docs not 


*—— . 


appear to have been in Court, and Q. Whether any Words ſpoken out of Court will amount to a 


Surrender. | 


3 Bulſt. $0. Copyholder in Fee comes into Court, and there accepts a Copy to 
Shephard and himſelf for Life, then to his Wife for Life, then to his Son for Life: 
ape I, this is tantamount to a Surrender to theſe Uſes ; but he hath his old Re. 
wg 5 C. verſion in him, for there is no Ground to make a Surrender of that by 


And there Conſtruction, becauſe he hath made no Diſpoſition of it. 

ſaid, That it | a LH . | 
was no Surrender, for that a Copyhold cannot be ſurrendred by a Surrender in Law, but only þ 
actual Surrender. ——Bur in other Places in Rol. as 1 Rol. Rep. 265. 1 Rol. Abr. 171, 172. the 8. C. 
it is as in Bulſt. held to be a Surrender, and the Reyerſion ſtill in the Copy holder. LEES 


Raym. 402 If A. being ſeiſed in Fee of a Copyhold Manor, grants certain Ci. 
adjudgedand ſtomary Lands, Parcel thereof to B. habend* to B. C. and D. for thei 
Lives ſucceſſively, as they are named in the Grant at the Will of the 
Error. Lord, according to the Cuſtom of the Manor, and B. is admitted, and 
within the Manor there is a Cuſtom, That the firſt Perſon in ſuch Copy 
named may ſurrender all the Lands, and thereby determine and deſtroy 


the Title and Eſtate of the other Perſons therein named; and A. and J. 
_ covenant to levy a Fine of the Manor, and of the Cuſtomary Lands by | 


Name, to the Uſe of a Stranger in Fee, and the Fine is levied accord- 

ingly, yet this does not amount to a Surrender within the Cuſtom, & as 

d 0ũ bar the Eſtate of B. and C. for the Cuſtom extends only to the Copy- 

%) But the hold Eſtate, and that cannot (5) paſs by the (c) Fine. 


nguiſhed by Fine. Carter 24. (c) If the Copyholder joins with his Lord in a Feoffment 


6. What Acts amount to an Admittance, 


3 Bulft. 219. Any Thing that expreſſes the Lord's Conſent to a Surrender, amounts to 
an Admittance, for if his Conſent to take the Surrendree as his Tenant 
appears, it does not ſeem material whether it be done by a Dominus cal. 

ceſſit & admiſſus eſt, or by other Acts which amount to as much. 
1 Rol. Abr. Therefore if a Copyholder ſurrenders to the Uſe of another, and after 
505. Freſwel the Lord having Notice thereof, accepts the Rent from the Surrendree, 


72 3 this by Implication and Conſtruction of Law amounts to an expreſs Ad- 


rently re- | | 5 | 

ported in ſeveral Books; in 3 Bulſt. 215, 237. S. C. Acceptance of Rent from the Hands of the Te- 
nants, into whoſe Hands the Surrender was made, doth not amount to an Admittance of Ceſtui que vſe, 
for the Lord may take the Rent of them without deſigning any Thing thereby to a third Perſon ; but 
had it been ſhewn that the Lord had accepted the Rent as of his Copyholder, then it had been“ 
good Admittance. Cro. Fac. 403. S. C. Reports it, That Acceptance of Rent of Ceſtui que uſe is 30 


ſecus if he accepts it as a Duty generally. In Bridg. 49, 52. S. C. it does not appear the Lord had 
Notice of the Surrender when he accepted the Rent. Vide 2 Sid. 61. S. P. per Tæuiſden arguend id 
mitted, and Style 146. S. P. per Rol. Ch. Juſt, | Font 


3 Bulſt. 239. So if a Fine be (d) accepted of one as of a Copyholder, this amount: 


arguenda. to an Admittance. 
(4) Secus if | 


the Steward had only aſſeſſed the Fine. 3 Bulft. 239. arguendo. 


Yelo. 144, Bur if a Copyholder in Fee ſurrenders to the Uſe of B. in Fee, and 
145. Win B. ſurrenders to the Uſe of C. for Life, who is admitted, the Admit- 
and Weddal, tance of C. ſhall not by Implication be taken to be an Admittance of B 


adjudged. 


1 Brownl. 143. S. C. But vide 1 Rol. Abr. 505. Cro. Elix. 504. cont, and 3 Bulſt. 237. S. P. dubita- 


Fur. 


4 5 for 


% cc ” — 


3 Copyhold. 5 EE 475 | 


for the Admittance ought to be of a 'Tenant certainly known by the 
Steward, and entred on a Roll by it ſelf. | os 

If a Copy holder, according to the Cuſtom of the Manor, ſurrenders Bride. $1, $2, 
into the Hands of two Cuſtomary Tenants to the Uſe of F. F. and his adjudged, 
Heirs, and this is prefented at the next Court, and by the Steward en- Pohl. 12. 
tred in the Rolls of the Court, in theſe Words, viz. ad hanc Curiam 4 adjudg- 


Compertum eft per Homaginm, that the Copyholder ot reddidit, Ec. ad 3 Bulſt. 237, 


ſum J. &. & Heredum ſuortm, and the Steward afterwards delivers a adjornatur. 


Copy thereof to 7. $S. yer this does not amount to an Admittance ; for And after 


here is no Act done by which it appears the Lord hath conſented that Se IN 
7. $. ſhould be admitted, or that he ſhould have the Land according to of Friends, 


the Surrender. | 


Ifa Woman that hath Right to her Free Bench, comes into Court (a) Hob. 181. q 
and prays to be admitted, and is (3) denied, (ſuppoſing nothing veſts in Ny 29. If 
her before Admittance) the Law will ſupply the Admittance. ar Steward 

| | | refuſes to ad- 


mit, but the Surrendree enters, and occupies the Land, in an Ejectment brought by the Lord, he may 
| well plead Not guilty. Telv. 16. | [SI 


7. Of the Conſtruction to be made when the Surrender, 
DPꝛelentment, and Admittance differ, 


If A. Surrenders for Life, and the Admittance is in Fee, the Eſtate of c. cy. 10. 
the Copyholder is according to the Surrender, not according to the Ad- 400. 28. ö. 
mittance; for the Lord hath only a Cuſtomary Power to make Admit- 
tances according to the Surrender; and ſo far as he executes that Power 
the Admittance is good; but where he goes beyond that Power, he acts 
without a Warrant, and then his Acts are void. „ 5 

So if the Surrender be abſolute, and the Admittance conditional, the 05. Copyb.110, 


Admittance is good, and the Condition void; for when the Lord acts 


>, and 
dmit- 
of B. 


qubita- 


for 


according to his Power in one Thing, but beyond it in another, for what 
he acts according to his Power he hath a Warrant; but for what he acts 
beyond it he hath no Warrant, and ſo it is void. | 


If a conditional Surrender be preſented, and the Steward in entring 40 56, 


b thereof omits the Condition, (5) upon ſufficient Proof thereof the Sur- 1 Rol. Abr. 
render ſhall not be avoided, but the Roll ſhall be amended. Ve 


(b) So the 


q Miſentry of the Date of the Court ſhall not prejudice the Copyholder, but he may give in Evidence 
| the Truth of the Matter, and ſhall not be bound by the Rolls. 1 Leon. 290. . 


If the Surrender be to the Uſe of J. F. and the Lord admits J. N. Co. Copyb.1 i0 


| this is void; and he afterwards may admit J. S. ſo if he admits J. S. 
and a Stranger, 7. S. takes all, for the Stranger's Admittance is void. 


If a Surrender be made, and there is a wrong Preſentment of this Len enſtem. 


| Surrender, if the Admittance is according to the Surrender, it is (c) good. 137. 


4 Co. 29. 


| Cr. Fac. 403. (c) For an Admittance upon a Surrender without any Preſentment at all, is good, 
and a void Preſentment is as none. Co. Copyh. 105. | 


s. Of the Time ok makiag the Surrender, Pzeſentment 


and Admittance, and where they ſhall be effectual, 
2 any of the Parties dies befoze they are com- 
pleated, 3 | 


By the general Cuſtom of Manors every Surrender ought to be pre- g, Copyh. 103. 


ſented on the next Court-Day after it is made, but by Special Cuſtom it Style 275. 


may be good if done on the ſecond or third Court-Day ; the Reaſon 


hereof is to prevent Diſputes, and for the Security of Purchaſers, who 
may be otherwiſe defeated, if it were admitted to have an old Surrender 


trumped up, and preſented at any Time. - 


— 
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ſon as A. ſhould name by his Will. 


Cro. Fac, 


476 . Dy Copyhold. 


If a Copyholder in Fee ſurrenders out of Court, and dies before it is 


4 Co. 9. 


Cro. Fac. 403} preſented in Court, yet the Surrender being preſented after his Death, 
S. | 


according to the Cuſtom, is good. 


3 Bulſt. 214. | 
S. P. adjudged. 1 Rol. Abr. 501. S. P. 


8 the Cuſtomary Tenants, by whoſe Hands the Surrender vas, 


Cerro. Fac. 403. die, yet if the Surrender be preſented upon good Proof thereof, it will 


3 Bulſt. 214. be ſufficient. 
adjudged, _ 5 = ; = Wh 
the Cuſtom being found generally, that it muſt be preſented at the next Court, without ſaying by 
whom. 4 Co. 29. b. © Sh 85 | | 


ei a „ 80 if he to whoſe Uſe the Surrender was, die before Admittance, yet 
29. h bis (a) Heir ſhall be admitted; for upon Admittance the Eſtate is in 


(a) So if re- Ceſtui que uſe from the Surrender, by Relation. 
nant for Life 55 


dies, he in Remainder ſhall be admitted. 2 Sid, 38, 61. 4 Co. 25. 4. 29. b. Dyer 192. 


q 
* wa, 


(A) Of the Operation of the Surrender in 
palling the Eſtate : And herein, 


:. Of the Perſons to Take, and what ſhall be ſufficient 
= Certainty in the Deſcriptioa of them. 


Co. Copyb. 97. OUUrrenders have the ſame Operation and Effect in paſſing Copybold 
Cro. Fac. 375. ) Eſtates, as Grants have at Common Law, and muſt regularly be di 
rected by the Rules and Maxims of the Common Law, in the tranſ- 
JJ 8 gn” 
1 Leon foi. If a Copyholder ſurrenders to the Uſe of the right Heirs of F. H he 
(4b) If a Man being (J) alive, the Surrender is void; for it cannot take Effect in Pre- 
ſurrenders 'O ſent? as he would have it. 5 | | 5 


the Uſe of 


his own right Heirs, whether the Lord ſhall not hold it till his Death; Q. and vide Co. Cotyb, 97. 
Lit. Rep. 17, 18.— lf a Surrender be made to the Uſe of B. and his Heirs, to the Uſe of ſuch pet- 
7 Whether ſuch Perſon can Take. 2 Bulſt. 274. | 


" Poph. 125. If B. a Copyholder, ſarrenders into the Hands of the Lord, by the 


adjudged. Hands of Tenants, according to the Cuſtom, E9c. without ſaying to 


434. 8. C. Whoſe Uſe the Surrender ſhall be, and at the next Court B. is admitted, 


2 Rel. Abr. Habend to him and his Wife in Tail, the Remainder to the right Heirs 


67. S. C. of B. the ſubſequent Admittance explains the general Surrender, and the 
Wife ſhall take by the Surrender, though not named in the Premiſſes, 
but in the Habendum only; though it was agreed it was otherways in 


Feoffments and Grants at Common Law. 7 


Co. Copyh. 9. A Man may ſurrender Copyhold Lands immediately to the Uſe of an 


ry Infant iz Ventre ſa mere, for a Surrender is a Thing Executory, and no- 
b 3 


255 Vids thing veſts before Admittance; and therefore if there be a Perſon to Take 
Moor 637. at the Time of the Admittance it is ſufficient, and not like a Grant at 


cont”. Common Law, which putting the Eſtate out of the Grantor, muſt be 


void, if there be no Body to Take. 
Cro Fac. 374. A Copyhold is granted to the Father and his Son, he having hut one 
Co. Cozyb. 95. Son, this Grant is good for the apparent Certainty of it; but if the Ha. 


whether ſuch _ | 
Uncertainty may be helped by any Ayerment. 


vice; And ther has ſeveral Sons, or if a Surrender be to the Uſe of a Man's Couſin | 


| of 
+ | | | 
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A Copyholder having a Fee-ſimple, according to the Cuſtom of the, 
Manor, may make what Diſpoſition of it he pleaſes, and may ſurrender 1 Rel. Abr. 
| it abſolutely, or for any limited Time. 8 8:8. 


* " * 4 * * * 
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or Friend, or to the Uſe of J. S. or 7. N all theſe Surrenders are void for 
Incertainty. | = 
If a Surrender be made to the Lord, without expreſſing any Uſe, it o,. 


ſhall be to the Uſe of the Lord; for it cannot be imagined that the Sur- 
render was made to no End or Purpoſe whatſoever. | 


Corb. /. 


2. What ſhall be ſaid to paſs by the Surrender, 


In this likewiſe the ſame Rules obtain as in the Expoſition of Grants; 
for a Man may, with the ſame Certainty in a Surrender, deſcribe what- 
ever he intends to paſs, as he may in any other Conveyance. | 
A Man ſeiſed of Copyhold Lands, deviſed Part thereof to his Wife 3 Leon. 18; 
for Life, the Remainder to his Brother and his Heirs, and afterwards, 
in the Preſence of three Perſons of the Court, ſaid to them, I have 
made my Will as I will have it, and here I ſurrender all my Copyhold 
Lands into your Hands accordingly ; in this Caſe, only thoſe mention- 
ed in his Will ſhall paſs; for he had reſpect to that in making his Sur- 
render, and he faid, he ſurrendred all his Copyhold Lands accordingly ; 
which ſhewed his Intent was to paſs thoſe Lands that were deviſed by 
the Will only. ting 55 . 
A. covenants with B. to aſſure him all his Copyhold Lands, and after Dyer 251. 
he ſurrenders divers Parcels by Name, and ſome by Buttals and Bound- 
ings; at the next Court the Surrender is preſented and inrolled, but with 
this Addition, by the Name of all his Copyhold Lands, there no more 


mall paſs than what was (a) named in the Surrender. a) A Sur- 


| = | render of a 
Houſe cum Pertinentiis will paſs only the Houſe, Orchards, Yards, and not the Lands, for Copyhold 


| and Freehold, as to this, mult be conſtrued alike. C. Fac. 526. adjudged. Kitchin 8 1. Co. Copyb. 93. 


3. What Eſtate 02 Intereſt paſſes by the Surrender, 
Co. 21. b, 


But ſuch Diſpoſition is not to receive the ſame favourable Interpreta- 2 Rot. Rep. | 


tion that Wills and Deviſes do at Common Law; for a Man may as 199,138,252. 
well order a Surrender in his Life-time, according to the Rules of Law, ©: Copyh 9. 


as he may any Deed to paſs a Freehold Eſtate. | 3 . 

Therefore if a Copyholder in Fee ſurrenders to the Uſe of A. and B. cio. Car. 366. 
and the longer Liver of them; and that for want of Iſſue of A. the 1 Brownl.127. 
Lands ſhould remain to the youngeſt Son of 7. S. in this Caſe A. has No * ad- 
but an Eſtate for Life, for an Eſtate-Tail in Copyhold Lands ſhall not Fes 
paſs by Implication. . _ 3*Nf . 15 | 

So if a Copyholder ſurrenders, (5) babend” a tempore mortis of the C0. Fac. 376. 
Copyholder, to the Uſe of another and his Heirs, this is meerly void; Sympſon and 
for a Copyholder in Fee can no more ſurrender, habend after his Death, S«#thern, ad- 
than a 'Tenant in Fee can convey his Lands, habend' after his Death; for Judged. 3 
then he ſhould leave a particular Eſtate in himſelf, which is (c) againſt 233. 5. . 
the Rules of Law. | os | 1 Rol. Rep. 


. | LO 5 1 109,137,253. 
9, C. adjudged. Godb. 264. S. C. adjudged, That a Surrender can no more commence at a Day to 


come, than a Livery. (6) So if he ſurrenders Poſt mortem ſuam in manus Domini ad uſum, Ec. 4 Leon. 
8. Cro. Eliz. 29. 1 Rol. Rep. 2 54. 1 Bulſt. 274. Godb. 451. (c) For this vide 1 Rol. Abr. 828. 1 
If the Limitation of the Uſe be (4) general, then Ceſtui que uſe tak eth 4 Co. 29 b. 
but an Eſtate for Life, for Copyhold Eſtates, as a neceſſary Conſequence (4) The Sur 
upon the Cuſtom, ſhall be directed by the Rules of Law, unleſs within cha wat 
the Manor there be a Special Cuſtom to the contrary ; as that $164 &a Stranger 
luis, or fbi & aſfſienatis, or ſuch like Words, ſhall create a Fee. for ever, and 


: „ | the Lord ad- 
mitted the Surrendree, habend' to him and his Heirs, and what Eſtate he had. Godb. 13 7. dubitatar. 
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cannot Surrender to the Lord 
Cuſtom. Co. Lit. 59. | 


3 luntary Grants; but if the Retainer be (1) general, the Lord may dif-- 
- (4) Things of charge him at Pleaſure, Ns 7 


* 


8 Caoprpold. 


1 Sand. 149. If A. be Tenant for Life, the Remainder to B. in Fee of Copyhold 
x Sid. 360. Lands, and B. ſurrenders to the Uſe of A. for his Life, the Remainder 
8 * FAR) to C. this ſhall enure as an immediate Settlement upon C. and not by wa 
my daha of Remainder; for though it is void as to A. and his Eſtate is not in- 

creaſed thereby, yet being in the Nature of a Limitation of an Uſe, the 


| Intereſt veſts in C. immediately. 


4. Ok the Power and Authority of the Loꝛd and Steward, 
and therein of the Difierence of their Acts, 


1 Every Lord of a Copy hold Manor has, as (a) incident to ſuch Ma. 
ol, "07 wagke nor, a Court, which he is (5) compellable to hold for determining of 
nour con- the (c) Controverſies of his (4) Tenants, accepting their Surren. 


fiſting of ſe- ders, S o. | 


veral Ma- | 5 © Es . | TR 
nors, and there are ſeveral Copyholders belonging to the ſeveral Manors, though there is but one 
Court held for them, yet they are Quaſi ſeveral and diſtindt Courts. Cro. Car. 366. 1 Jones 442, 
S. C. (b) Not by Action on the Cale, but by Subpæna in Chancery. Cro. Fac. 368. 2 Bulſt. 336, 
(c) A Copyholder ſurrenders to the Uſe of A. in Truſt, that he ſhall hold the Land until he hath 
levied a certain Sum of Money, and that afterwards he ſhall Surrender to the Uſe of B. the Money 
is levied, 4. refuſes to Surrender, B. exhibits a Bill ro the Lord of the Manor againſt A. who upon 


hearing the Cauſe, decrees againſt 4. That he ſhall Surrender; A. refuſes, the Lord may ſeiſe and 
admit B. for he is Chancellor in his own Court. 1 Leon. 2. (d) But where he is a Party Intereſted 


himſelf. 1 Salk. 185, 186. To 


4 Lord himſelf may make Admittances or Grants at any Plae | 
Co. Lit. 59. (e) out of the Manor, for he is not confined any more than any othæ iſ 


4. b. (e) But Perſon, to grant an Eſtate at Will where he pleaſes. 


a Copyholder | | : | 
into the Hands of Tenants, &%, out of Court, without a particulr 


4 . 6% Bot there being only Cuſtom which enables the Steward to make ſich 


27. a. 


3 Admittances or Grants, that which he doth he muſt do (5) upon the 
C1) 8 Manor, (g) unleſs there be a Cuſtom to keep a Court out of the Ma- 
are Diverſity nor, Which will enable him, as well as the Cuſtom to do it upon the 
of Opinions. Manor. 5 | : 

By Co. Copy h. | | | 5 | 55 | | | 

and 4 Co. 26, 27. 1 Rol. Abr. 527. The Steward cannot make any Grants or Admittances at a Court 
held oft the Manor. By Cro. Eliz. 103. If the Lord grants the Freehold of the Copyhold Land, the 
Grantee may hold a Court where he will to make Admittances and Grants. By Co. Copyb. 121. I Loon. 
289. 1 Rol. Abr. 50 5. The Steward may make Admittances at a Court holden off the Manor. By 
Cro. Fac. 526. Surrenders to the Steward out of Court, adjudged good; and by 1 Salk. 184. There 1s 


as much Reaſon that the Steward ſhould take Surrenders out of the Manor as the Lord; per Cur 


(e) As if a Lord being ſeiſed of two or three Manors, hath Time out of Mind 


of t „ within one of hs 
Manors, kept Courts for all his ſaid Manors, &c. Co. Lit. 58. Cro. Car. 367. : 


4 Co. 30. b. 


. A Steward retained by Parol is a good Steward to (Y) all Intent; and 
Cro. Fac. 536. Purpoſes, either to take Surrenders or make Admittances upon vo- 


Neceſſit | | | | 

done eg Steward, though he acts by a counterfeit Authority, or one that is voidable, are good; as 
Admittances upon Deſcent or Surrender; for if in Shew and Appearance he is Steward, it is ſuſici- 
ent, for he acts only as Cuſtom s Inſtrument. Co. Copy h. 124. But voluntary Grants by ſuch a Steward 
are not good; ſo if a Lord command his Steward not to grant ſuch Lands by Copy, and he doth, '* 
is void ſo if in his Grants he diminiſhes the antient Rents and Services. Co. Copy b. 125, Al if 


one, Who has no manner of Pretence or Colour for keeping Courts, aſſumes the Steward's Place, 


whatever he doth will be void, eſpecially if a Precept be not given to the Bailiff of the Manor to 
give hum Warning. Co. Ce) h. 125, 126. (i) But a general Retainer by Patent is for Life, 4 Co. 30. 


Co Copyb. 129. A Steward cannot de Communi Jure make an Under-Steward, unleſs he 
No 5 29. have Power by his Patent, or be an Infant, that hath the Office by ( 


er * 7 3 to an Infant in Reverſion, exercend* per ſe vel per ſufficient” deputas' ſuum, beld 
" | 


Derent, 


A Fine may be due by Cuſtom on every Change of the Tenant 
Lord, by Act of God (5) only. ST” 


eee by 22 . a FF 
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ſcent, or a Perſon of that Quality; that it will be a Diſgrace to 
him to hold the Courts; as if he be an Earl, Sc. 7 

A Lord of a Manor makes a Steward ad exequerd” per ſe vel ſufficient” Gy, Elz. 48. 
De putat ſuum, who makes A. his Deputy hac vice to take a Surrender of 1 Leon. 289. 
Baron and Feme, to the Uſe of the Baron and Feme for their Lives, 8. C. ill re- 
Remainder over in Fee, ulterins ad faciend” & exequeud quantum in me e 
ef; it was held, that the Deputation (a) pro hac vice was good, and that 
by Force of the Words & wuterins, Ec. that the Lord was to grant the 
Copyhold to the Baron and Feme for Life, with Remainder over, not- 
withſtanding the Conditional Surrender to the Deputy, = _ 


—— 


(a) A Copy- 
holder being 
in Ireland, 
the Steward 

| a FFV . . of a Man 
made a Commiſſion to one to receive a Surrender from him there; and it was held a good Surrender, 
4 Leon. 111,.—lf one cannot come into Court to Surrender in Perſon, the Lord may appoint a Spe- 
cial Steward to go to him and rake the Surrender. 1 Leon. 36, | th 


— * 


2 


| (1) Of Fines payable by Copyholders: And 


therein, 


i. There a Fine ſhall be ſaid to be due, and by whom, 
erin, and to whom payable. 


whether by Act of God or the Party, arid on every Change of the © 59: 6- 


(b) For & 


4 Cuſtom to have a Fine on the Change of the Lord of the Manor, by Alienation or Demiſe, is againſt 
> Law; for by this Means the Tenant might be oppreſſed by a Multicude of Fines. Co. Lit. 56. b. 


If a Copyholder in Fee ſurrenders to the Uſe of one for Life, and Te- 1 Rol. A.. 


F nant for Lite dies, he may enter without any new Admittance, or paying 505. 
any Fine, for he has his old Eſtate in him. 


9 Co. 107. 
; . 1 | . 5 \ o FI Co.C yh. 5 oy 
If a Copyholder in Fee ſurrenders to the Uſe of one for Life, the Re- „ 


mainder to another for Life, the Remainder to another in Fee, by this! Nel. 4br. 


505. 


| but (c) one Fine is due, for the particular Eſtates and Remainders are 3%, 556, 


but one Eſtate. Ee 
| 3 1 oY | rs Coo. Eliz. 504. 
5. C. ) Lev. 308. S. P. adjudged. (c) Unleſs there be a particular Cuſtom to the contrary ; but becauie 


| after the Death of the particular Tenant the Remainder Man had prayed to he, and was admitted; 


it was at firſt doubted whether he had not waived the Benefit of the Admittance of the particular 
Tenant, and whether therefore he ſkould not pay a Fine. 1 Mod. 103, 120. 4 Co. 22. b. 3 Keb. 29. 


Tenant for Life, and he in Remainder join in a Grant of their Copy- 3 Leon. 9. 
hold, but one Fine is due; ſo if a Surrender be made, and after a Re- 
covery is had by Plaint, in Nature of a Writ of Entry in the Poſt, for 
the better Aſſurance, c. but one Fine is due. 


Tenant in (d) Dower, or by the Curteſy, of Copyhold Lands, where g, C 1 44. 

5 ; g ! * — * . 154. 

the Cuſtom allows of ſuch Eſtates; ſhall pay a Fine. 175. (ch In 
— | | | | 5 b Caſe of R 

Widow's Eſtate, it is ſaid to be reſolved and agreed in Lex Cuſtomar. 156. That no Fine is due; but 
2, of this; for though the Eftate be adjudged in the Woman, yet that is no Argument ſhe ſhall pay 


no Fine, for the Eſtate is in the Heir by Deſcent, and yet he ſhall pay a Fine, 


If there be a Cuſtom for a Copyholder's Lands to be extended, the Co. Ch 154, 
Extendor, upon his Admittance, ſhall pay a Fine. 155 
If there are two Jointenants of Copyhold Lands, and one dies, the c, cyys. 138. 


Survivor ſhall have all without Admittance or paying a Fine. 


2. At 


* 1 * 9 q — * 
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4.80 | : | 5 ) Copphold. 


2. At what Time payable. 


1 No Fine is due, either upon a (a) Deſcent or Surrender, till Admir. 


506. tance, for that is the Cauſe of the Fine; and therefore, if (5) after the 
4 Co. 28. a. "Tenant deny to pay, it is a Forfeiture. 1 
Hoh. 135. 


Co. Copyb. 160. (a) And therefore if the Heir waives the Poſſeſſion, and refuſes to be admitted, he 
ſhall pay no Fine. 1 Sid. 58. If the Heir, as he may, ſurrenders before Admittance, ©. Whether the 


Lord be obliged to admit the Surrendree before the Heir has paid his Fine, and it he does, what 


Remedy the Lord has afterwards for ſuch Fine. Vide 4 Co. 22. b. 23. b. 1 Leon. 174. (b) If the Fine 
be uncertain, the Tenant is not bound to pay it preſently, becauſe he could not tell what it would be; 
bur he muſt pay it in convenient Time, or elſe the Lord may appoint a Day for him to pay it in; 
but a Fine certain he muſt pay preſently upon Admittance. 4 Co. 28. 4. 13 Co. 2. Co. Copyb. 160.— 


But by Cro. Ellix. 779. Moor 622. When a Fine is certain, the Heir ought to tender it upon his Prayer 


to be admitted. 


* 


4 Co. 22 Although the Admittance of Tenant for Life, is an Admittance of him 
1 Mod. 120 in Remainder to veſt the Eſtate in him; yet the Lord, where by Cuſtom 
be dis intitled to a Fine from ſuch Remainder Man, ſhall not have it 
before the Death of Tenant: for Life, for then the Remainder Man be. 

comes his Tenant. „ „ 


3. Of the Certainty and Reaſonableneſs of the Fine. 


. (c) uncertain muſt be (4) reaſonable, and (e) their Reaſonable. 
2 7 1 A neſs ſhall be diſcuſſed (F) by the Juſtices, (g) upon the true Circumſtances 
few Inſtances Of the Caſe, for (Y) if the Fine is unreaſonable, the Copyholder is nt 


of uncertain bound to pay it. 


Fines ſhall _ | | „ | 3 1 
not deſtroy the Cuſtom for Fines certain. Godb, 265, For there are ſcarce any Copyholds on the Rolls 
of which it does not appear, that ſometimes more, and ſometimes leſs has been paid. Lit. Reb. 252, 


Vide 2 Bulſt. 32. (d) What ſhall be adjudged a reaſonable Fine or not, vide 13 Co. 53. 1 Rol. Rep. 751 


Cro. Car. 196. Cro. Far. 631. And where Lords ſhall be reſtrained in Equity from demanding arbi- 


trary and unreaſonable Fines. 2 Chan. Rep. 134. 2 Vern. 367. Abr. Eq. 120. (e) The Lord is not 
| bound to aver or ſhew that the Fine aſſeſſed is reaſonable ; bur it is on the Copyholder's Part to wy 


the Circumſtances of the Caſe, to make it appear to the Court to be unreaſonable. Hob. 135. (f) For 


this vide 1 Rol. Abr. 52 3. 2 Rol. Abr. 578. (g) Appearing upon Demurrer, or upon Evidence to a 
Jury, upon Confeſſion or Proof of the yearly Value of the Land. 4 Co. 27. (5) 4 Co. 27. b. S. P. 


13 Co 3 Two Years Value for a Fine for an Admittance upon a Surrender, was 


Vide 2 Bulſt. adjudged to be unreaſonable; but in Caſes where Copyholds are only for 


22 Life, and come into the Lord's Hands, there the Intereſt paſſes from the 
Lord, and fo Arbitrio Domini res &ſtimari debet ; but in Caſe of a Surren- 
der he is only an Inſtrument. | : e 


Cartb. 12. ad· A Cyſtom to pay on Admittance tantam denariorum ſummam, quantan 


f be- : . 
Jagged Pay. terre vel tenementa valebant tempore talis admiſſionis, & non amplins, 1s 4 


kin and Titus, good and reaſonable Cuſtom, although objected, that the Value of Land 
2 Show. 507. is uncertain, and it would be in the Power of the Tenant to make the 


Comb. 43- Fine of a very low Value, by not cultivating the Land. | 


- 3 Where a Copyholder hath ſeveral Parcels of Land by ſeveral Tenures, 


1 the Lord ought to aſſeſs and demand his Fine ſeverally for both; for the 


4e for ane may be reaſonable, and for another unreaſonable ; and if 
Hubard and ſuch a Copyholder ſurrender to the Uſe of another, and he is admitted 


2 tenend per autiqua ſervitia, the Fine muſt be ſeverally aſſeſſed. 
ro. Eliz. 779. 58 | | 
Moor 622. 8. C. Reſolved by the Name of Dalton and Hammond 


2 . (K) Ok 


> 


Ok 


Copyhold, 


(Y Of the Extinguiſhment of the Copphold 
And therein, 


1. Where the Whole (all be extinguiſhed oz ſufpcnded, 


F a Copyholder in Fee (4) accepts a Leaſe for Years of the (5) ſame 2 C is 5. 
] Land, from the Lord, this determines his Copyhold Eſtate. = Godbs FI, tor. 
| | | | | Moor 184. 
and vide 2 Leon. 72. Lev. 70. Latch 213. Cro. Fac. $4. 3 Bulſt. $1. 1 Brownl. 32. 4 Co. 31. (a) So if 
the Lord Leaſes the Copyhold to another, and the Copyholder accepts an Aſhgnment from the | 
Leſſee, his Copyhold is extinct. 2 Co. 17. 1 Leon. 170. 1 And. 191. Goulſ. 34. 1 Rol. Abr. 510. S. C. 
(þ) But if he rakes a Leaſe for Years of the Manor, that is only a Suſpenhon of his Copy hold du— 
ring the Term. Per Cro. Fac. 84. Sav. 70. But per Cro. Elix. 7. Moor 185. It is extinguiſhed, - Bat 
the Leſſee may regrant the Copyhold again to whom he pleaſes. 4 Co. 3 1. b.— It the Copyholder 


j joins with his Lord in a Feoffment of the Manor, his Copy hold is thereby extin&. Godb. 11. 


If a Copyholder accepts to hold of his Lord by Bill under the Lord's 1 Ad. 199. 
Hand, this determines his Copyhold ; ſo if he accepts an Eſtate for £9 213. 
Life by Parol, if Livery be made; otherwiſe not, for elſe nothing but 
an Eſtate at Will paſſes, which cannot merge as Eſtate at Will. 7 
If a Copyholder releaſes to his Lord, this extinguiſhes the Copyhold 


| ſo if the Lord ſell the Freehold of the Inheritance of the Copyhold to * 


\ „ j 9 I Kev. 808. 
another, and then the Copyholder (c) releaſes to the Purchaſer, this 1 Leon. 102. 


extinguiſhes the Copyhold Intereſt. | Cro. Eliz,. 21. 
| | [ee) Fer tho 


| a Releaſe cannot in its own Nature paſs away a Poſſeſſion, yet it may amount to a Signification of 


the Tenant's Mind to hold the Land no longer ; and the Rule 1s, That any Thing amounting to a 


a Determination of the Copy holder's Will to hold no longer, extinguiſhes his Copy hold. Vide the 


Authorities ſupra. 


If A. is Tenant in Tail of a Copyhold, and it is found, that by the 4,1, 6. 22 
Cuſtom it cannot be barred by Seiſure of the Lord, & non aliter nec alio 23. Taylor 
modo, and A. accepts a Feoffment of his Copyhold Lands, the Copyhold and Shaw, 


is ſuſpended but not deſtroyed, qu his Iſſue; but if A. afterwards 3 4 
levies a Fine of the Land, though the Copyhold Intereſt cannot paſs, of « Manor 
yet it may be barred and extinguiſhed by the Fine. bs Right of. 
5 | is Wife, 

lets Lands by Indenture for Years, this doth not deſtroy the Cuſtom as to the Feme ; for after the 
Death of her Husband ſhe may demiſe it by Copy again. Cro. Elix. 459.—— A Copyholder intermar- 
ries with the Feme Seignoreſs, this is no Extinguiſhment, but only a Suſpenſion, Sav. 66. Co. Copy 
172.— 80 if the Copy holder hath the Manor in Execution. Co. Copyb. 1 7 2. 


If a Copyholder bargains and ſells his Copyhold to the Leſſee for ,, 63 
Years of the Manor, his Copyhold is thereby extinguiſhed. Much S. C. 


| | | Be . | adjudged, 
Jones 41. S. C. adjudged; for that in reſpe& of the Lord his Eſtate may be een by any 
At that ſhews it to be the Will of the Tenant to hold no longer by Copy. 


If a Copyhold is in the Hand of a Subject, who after becomes King, * 
the Copyhold is extinct; for it is below the Majeſty of a King to per- J. 82. 


7 5 ; 8 4 Co. 24. 
form ſuch ſervile Services; yet after his Deceale, the next that hath C, £5. 252. 
Night ſhall be admitted, and the Tenure revived. adjudged, “ 
| 1% | | vide 2 Leon. 


208, 4 Co. 26. B. Gro. Ez. 103. 


The Severance of the Frechold, and Inheritance of the Land held by = 
6 8 | | 2 24 « g 2 Co. 17. 
opy of the Manor, does not (d) extinguiſh or determine the Copy- (4) But fuch 
! » . . 
hold Eſtate, for the Cuſtom hath eſtabliſhed his Eſtate, ſo that the Copybo!der- 
0 | cannor afier 
alten otherwiſe than by Decree in Chancery; by which it is ſaid, The Intereſt in the Lund 1s not 


ound 


„ but the Perſon only. 4 Co. 25. a. Cro. Elix. 252. 
6 Cy Lord 


Copy hold only is granted. 4 Co. 27. a. 


231. S. C. ad- Lea 


for Years, 


Life. 
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', Copyhold. RS. 
Lord cannot ouſt him ſo long as he pays and performs his Cuſtgy, 
and Services. 8 


— 


4 Co. 26. b. If a Lord of a Manor, having (a) many antient Copyholds in | 


adjudged. Town, grants the Inheritance of all thoſe Copyholds to another, the 
Vide Cro. Eliz. Grantee may keep a Court for the Cuſtomary Tenants, and accept Sur. 
395» 443. renders, and make Admittances and Grants; for though it is not a Ma. 
Report of nor in Law, for want of Freeholders, yet as to the Copy old Tenants 


which it ap- the Grantee hath ſuch a Manor that he may keep Courts. 
ears he had | 5 5 6 
Copyholds in other Places. (a) Diverſity where the Inheritance of many, and where of one ſingle 


2, Where Part only, oꝛ what is incident to it, wall be 
TA RE mn 


Sab. 66, If a Copyholder hath had Time out of Mind, Ec. a Way over an 


Co. C yb. 172: other's Copyhold, and he Purchaſes the Inheritance of his own Copy. 


hold, yet the Way remains. „ 5 
8 Co. 63. If the King is ſeiſed of a Manor, Parcel of the Duchy, in which by 


Mor $11. the Cuſtom Copyholders may take Pire-wood, E9c. growing upon their 


S. C. adjudg- 
ed. 1 Brownl. 


Copyholds, to be ſpent in their Houſes, and for Fences, Cc. and by 
8 under the Duchy Seal demiſes the Manor, exceptis omnibus 
judged ; be- Boſcis, ſubboſcis, arboribus & Maerem”, Ec. for twenty-one Years, and af. 
er. the ter grants the Reverſion & premiſſa ſic accept to F. S. and his Heirs, and 
eaſe bens after the Aſſignee of the Leſſee makes a voluntary Grant of a Copyholi 
the Trees ex- for Life, according to the Cuſtom of the Manor, this Grantee ſhall hare 
cepted re- the Eſtovers; for the Eſtate of the Copyholder is not derived out of the 


mained Par- Eſtate of the Lord, for he is but an Inſtrument to make the Grant; but 


cel of the 


1 by the Cuſtom of the Manor it is eſtabliſhed and made firm to tlie 
"3h. 4 

Too ,, og | 

the Leaſe 80 if Copyholders for Life, according to the Cuſtom, have uſed to 
had been for have Common in the Waſte of the Lord, or Eſtovers in his Woods, or 


other Profit apprender in any Parcel of the Manor, and the Lord aliens 
8 Co. 63. re- his Waſtes or Woods, Ec. to another in Fee, and after grants a Copy- 
oor" ber hold Meſſuage, &c. for Life, ſuch Grantee ſhall have Common, Elto- 
140 812, vers, Ec. notwithſtanding the Severance; for the Title of the Copy- 
S.C. holder is Paramount, and the Cuſtom unites the Common, which are 
1 Brownl.211. but as Acceſſories, or Incidents, ſo long as the Meſſuage, Oc. being the 
5 Principal, is maintained by the Cuſtom. = 

Cro. Fac. 253, If by Cuſtom all the Copyholders for Life have Common in the 
Aran () Waſte of the Lord, and the Lord grants and confirms to one of 


and Humber, them and his Heirs, all his Copyhold Meſſuage and Land cum Pertineu. 
acdjudged. 7/15, he ſhall not have Common; for by the Cuſtom that was annexed to 


og 199, | his Cuſtomary Eſtate, which being deſtroyed by his own Act in making 
Ney 126. it a Freehold, his Common is deſtroyed alſo, and cannot continue with- 
1 Bulſt. 2. out (c) ſpecial Words. | . 

1 Broabnl. 220. : | ; | . Wa nN 

2 Brocunl. 209. S. C. adjudged. Moor 667. S. P. adjudged ; though the Lord granted the Meſſuage, e. 


and all Common thereto appertaining, for the Common appertained to the Cuſtomary Eſtate, whic" 


is determined. 2 Brownl. 211. cited Cro. Fac. 253. cited. (b) Otherwiſe if they have Common in the 


—— — 
, * 4 I * ? ITT * „** WT 8 1 ** 2 * N 


Soil of a Stranger. 2 Sid. 84. per Glin. Hob. 253. dubitatur. (c) Viz. all Commons before uſed. 1 Pulſe | 
2. Vice 2 Vern. 250. Where it was decreed, That the Copyholder ſhould enjoy the Common before, 


though it was extinct at Law; and vide Title Common. 


fold. ae; oa TT A rand 


ou” 


jnen- 


ed to 
aking 
with- 
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Copphold. 


) Of Forfeiture: And herein, 


I. Of Fozkeiture ko: Non-attendance at Court, and not ; 
doing Service, N 


F a Copyholder, being (a) duly ſummoned, refuſes to appear it 
Court, it is a (v) Forfeiture of his Copy hold; for unleſs the Copy 
holders attend there can be no Court held. | 


I Rol. t. 
506. 
(a), By ſome 
8 N ; | 5 Opinions @ _ 
general Warning within the Pariſh is ſufficient; but now by the better Opinion, a general Notice is not 
ſufficient, bur there muſt be a Periwnal Summons, to make a Forfeiture. Mo. 350. 3 Brlft. $5, 1 Bu. 
268. Cro. Eliz. 505. Noy 58. Style 251. (b) T''e Forfeiture is a Determination of the Will, and the 
Eſtate is immediately in the Lord, as in his Reverſion end he may grant it to another before Set, 
ſure. 1 Lev. 26. adjudged. 1 Jones 249.— Where there may be Relief in Equity againſt a Forfcicurce—- 
Vide Abr. Eq. 121. 1 Chan. Ca. 95. Skin. 142. Preced. Chan. 586 to 574. 2 Vern. 53), 664. | 


But if a Copyholder is in Debt, and is afraid to be arreſted, or is a 
Bankrupt and keeps his Houſe, it is a good (c) Excuſe for his not 
coming. | 


Co. Copyh. 1 59. 
(c) So is 

Weakneſs, or 
a great Office, Co. Co/) b. 159. 


Alſo if the Lord comes to the Copyholder, and requires him to do his 1 Rel Alx. 
(4) Services, and the Copyholder anſwers, If they are due he will do * . 
them, but it ſhall be tried at Law firſt, whether they are due by Law; 1 "ug . 
this is no Forfeiture, being no wilful Refuſal . 


4 C1. 21 b. (4) For the Non performance of Services the Lord may either digrain or ſeiſe the 
Land. Noy 135. | | OY 


So if the Copyholder ſays, If it be a Court he will appear at it, (e) if Style 241. | 
not, he will not; this is no Forfeiture. (e) Bur if 


| | | | there were 
no Controverſies about the Court, but that is only uſed as a Shift, then it ſeems a Forfeiture; and 


vide 1 Leon, 104. That continual Default at Court amounts to a wilful Refuſal, 


It the Jury or 1 refuſe to preſent the Articles according to Pyer 211. 
their Oath, this is a Forfeiture of the Copyholds. 1 Rol. Alr. 


| | | | | 506. Where 
it is neceſſary that the Cauſe of Forfeiture ſhould be found by the Homage. Vide 3 Leon. 108. Gab 
47. Palm. 417. Latch 227. 2 Vent. 38. TE 0 


2. Of Fozfeiture foz Non-papment of Bent, 
If a Copyholder be to pay a certain Rent yearly by his Copy to his 1 Rol. ls. 


Lord, and the Lord comes upon the Land and demands his Rent at the 526: 


Day, and the Copyholder being preſent (/) refuſes to pay it, this is a (f) Non- 
Forfeiture. w dey 

| 8 | 8 the Day is 
no Forfeiture without a Refufal to pay. Meor 622. Lit. Rep. 268. — And Note, That for Non-pay- 
ment of Rent, Fines, c. where a Value may be ſet on them, and a Compenſation made the Lord 
for any Laches in Point of Time, &*. Equity will relieve, Vide Preced. Chan. 568, 569. 


My Lord Coke ſays, That (g) if the Lord demand his Rent of the iP p 
Copyholder, and he ſays, that he wants Money, and intreats the Lord, . 
to forbear till he be provided, that this is a Forfeiture, and that (5) if Caſe does 

not ſeem to 
be Law, is contradicted by a ſolemn Reſolution ; for his Deſigning to pay, ſignifies the Continuange 
of his Will, and cannot any way amount to a wilful Refutal. 1 Rel. 4Aby. 506. Moor 623. Latin 22 
Cro. Elix. 505. But if he appoints him ta pay it at a Day after, at a certain Place Within the Manor, 
and he neglects, this is a Forfeiture. Latch 122. cited. N. Nyer 211. in Margine. () This like weite 
leems not to be Law, being only a Denial at Law, which cannot amount to a wiltul Retulal ;, for 
vhich, vide Hob. 155, Noy 58. Latch 14, 122. 1 Kol. Abr. 526. CroaBliz. 535, 35% | 
12 


NNf'llLl. —@ * 


1 the Lord makes a continual Demand upon the Land, and the Copy. 
| | holder is not there, this is a Forfeiture ; but if he demand once, and no 

\ Body is there, this is no Forfeiture. | 

1 II. Rep. 268. A Widow had Copyhold Lands, and divers Perſons came for the 

1 Rent, whom ſhe put off with Delays; at laſt comes a young Gentleman 

. | and demands it; ſhe anſwered, That ſhe did not know him, but if he 


— — 


9 | would Dance before her, if ſhe liked his Dancing ſhe would pay him; 
Wl ; 5 : this Denial was adjudged no Forfeiture, not being wilful. bo 
4 3. Foꝛkeiture in the Copyholder's taking upon him to dif, 


1 poſe of the Copphold, and make Leaſes, 


E Co. Lit. 59. a, If a Copyholder takes upon him to convey his Copy hold Eſtate to a 
Ty e Co. Cojyb. 163. Stranger, it is a Determination of his Will, and conſequently a Forfei. 
, | ture; for thereby he would introduce a Tenant on his Lord without hi 
| Admittance, and alſo deſtroy the Evidence of its being Copy hold. 
n if a Man makes a (a) Charter of Feoffment of his Copyhold E. 
(a) If a Man ſtate, or a Leaſe for Life, but makes (5) no Livery, it is no Forfeiture, 
| bargains and becauſe nothing paſſes till then. | | 5 
$ $ X 
3 hold, it is ſaid to be a Forfeiture, though the Decd be not inrolled ; for this would determine an 


Eftate at Will. 1 Rol. Abr. 507. (b) That if he makes a Letter of Attorney to give Livery, it isa 
Forfeiture, 1 Rol. Abr. 507. | e | | | 


Gd A 7 
TAG? e e p * 


=p | "A - 1 0 My Lord Coke ſays, That if Tenant for Life of a Copyhold ſuffer a 
- But by Lex Recovery by Plaint in the Lord's Court, as a Copyholder of Inheritance, 
=_.-- Cuſtom. 206. this is a Porfeiture. „„ x 

Ft | YT: oo EE | . 1 1 N 

wiſe adjudged in the Caſe of Bird and Kirk, and 1 Mod. 199, 200. adjudged no Forfeiture ; for the | 


Lord is Party to it, and can take no Advantage of it. 


Moor 184. If a Copyholder makes a Leaſe for Years not warranted by the Cu- 
1 Saſk. 186, ſtom, and without the Lord's Licenſe, this is a Forfeiture, bur yet it is 


18% no Diſſeiſin; for ſuch a Leaſe is good againſt every Body but the 
| 37 8 | 5 1 
| hore Alſo a Leaſe for Years by Parol to commence in futuro, is a Forfei- | 
Fra ture, becauſe of the unlawful Contract made to the Lord's Diſherifon. 
Moor 292. A Leaſe, that will amount to a Forfeiture, ought to have a certain Be- 


Hetl. 122. ginning and certain End, or elſe the Leaſe is void, and carries but an 
i Bft. 189. Eſtate at Will at moſt, which is no Forfeiture. 


Par for this If a Copybolder for Life makes a Leaſe for a Year, and then make 
vide 1 Rot. another Leaſe to the ſame Perſon for another Year, to commence one 
Abr. 508,510. Day after the firſt Year, and then ſurrender his Copyhold to the Lord, 
17 8 189, this ſecond Leaſe not being warranted by the Cuſtom is a Forfeiture; 
IS ' Zones 249, for the Land js charged with a double Intereſt, the one 2 Preſent, and 
„ Cerro. Fac. 301, the other 22 Futuro. | | Hh | | 
9 308. But if A. makes a Leaſe of his Copyhold to one for a Vear, and then 
Cro. Fac. $11. (%) covenants that the Leſſee ſhall enjoy it de Anno in Aunum, this 1510 | 
By hi ber- Forfeiture, being only a Covenant and not a Leaſe. | 
ter Opinion 3 | 
of Na ee but the Judgment was given principally on another Point. () For though theſe Words 
by Conſtruction may make a Leaſe where the Lands may be let; as in Cro. Car. 207. Cro. Fal 97 
Yet it would be an injurious Conſtruction, to make Words, which only import a Covenant, a Leaſe, | 


and io a Forfeiture, 2 Keb. 267. And this ſeems to be Law, thongh it has only the Authority ot 
Kev. ; | | 


I . 4. Ok 


Copphold. 485 


* 


4. Ok Forkeiture in comwitting Waſte; and therein of the 
Loꝛds oz Tenants Intereſt in the Trees. 


If a Copyholder (a) erects a new (5) Houſe upon the Land without 1 Rot. Atv. 
Licence, it is no Forfeiture ; becauſe it is for the Melioration of the 527 
State of the Lands; byt then this Houſe muſt be ſubject to all the Cu- 70 nl 
ſtoms of Copy hold Land, and therefore if he pulls it down again it £7 Rep. 266. 


| Leon. 241, 
1s A Forfeiture. | 5 (a) That 


| ö NO Turnin 
plowed Land to Hop Ground or a Piſcary, is a Forfeiture, Cre. Eliz. 5. 498.—Whether a Copy Step 


in Fee may dig for Mines. 1 Sid. 152. Q. vide Winch 8. Vide Title Waſte. (b) 5 if he erect 
a Mill. Latch 123. N. Dyer 211. 1 Bulſt. 50, 51. adjudged. e OY 


Waſte (c) voluntary or permiſſive, is a Forfeiture of Copyhold co. Lir. 63. a. 
Lands, unleſs there be a Cuſtom to cut Trees, E9c. (c) Volun- 
5 2 | | tary Waſte 

is a Forfeiture by the Common Law, but negligent Waſte is not, without a Cuſtom. Noy 51.— B 

Owen 18. it is adjudged, That permiſſive Waſte, without any Special Cuſtom, is a Forfeiture.— But 

this maſt be underſtood of Waſte in letting the Houſes decay, Cc. for if a Stranger, or the Copy- 

holder's Leſſee commit Waſte in cutting down Trees, it is no Forfeiture, for every Forfeiture oughe 
to be the wilful Act of the Copyholder, ſo as it may amount to a Determination of his Will, 4 Co. 


| 27. 4. Lit. Rep. 267, 268. 1 Rol. Abr. 508. But Moor 49. Dalſ. 49. cont”. 


By the Common Law, every Copy holder may take Houſe- boot, 
Hedge-boot, Fire-boot, and Plough-boot on the Copyhold Lands, tho' 73 Co. 68. 


this Power may be reſtrained by Cuſtom, as that a Copyholder ſhall not = Abr. 


take it unleſs by the Aſſignment of the Lord, or his Bailiff. Godb. 172. 
„ e 2 Brownl.329. 

But Cyo. Eliz. 5 cont, but ſaid, that a Cuſtom to take is good; but wide 2 Salk. 638. The Cate in 

Croke denied ro be Lax. | | | vs | 


The Lord of the Manor may cut down the Timber Trees growing up- 13 Co. 68. 
on the Copyhold Lands, provided he leave (d) ſufficient for Houſe- 1 Leon. 272. 
boot, Ec. alſo by Cuſtom, where a Copyholder of (e) Inheritance may ener © Sg 


| | ſpaſs f. 
take the Shrowds of Trees, by Cuſtom he may cut them down; for other- cartingTrees 


wiſe the Timber may ſtand and rot, and no Body be the better for it. (4) A Copy- 
| | | holder for 
Life, alledged that his Houſe was in Decay, and that there was not ſufficient, c. and on Demurrer it 
was adjudged, in B. R. that the Copy holder had an Intereſt in Trees, that the Fruit, Acorns, &c. 
belonged to him; and judgment accordingly ; but reyericd in the Houſe of Lords; for as the Te- 
nant could not cut down the Timber, if the Lord could not, it muſt rot. 2 Salk. 638. And vide 
$ Co. 64. That if a Copyholder be intitled to Shrowds of the Trees by Cuſtom, if the Lord rakes the 
Pod), an Action on the Caſe lies againſt him. (e) Bur a Cuſtom that every Copy hold Tenant may 


cut down Trees at their Will and Pleaſure, is unreaſonable. Vide Winch 1 Co. Fac. 30. Cro. Car. 220. 
13 Bulſt. 50. Noy 2. 1 Rol. Abr. 650, 560. _ | N TEA 


Where a Copyholder may take Trees for Reparation, the Loppings 3 Bali. 281, 
and Top belong to him, and though he cannot repair with them, he may Style 233. 
{ell to help to defray the Charges. Fs, | 1 


If a Copyholder cut down Trees for Repairs, and employs ſome, and \ Rot 1 
keeps the reſt ready to be employed in Reparations, this is no Forfeiture; 56s. 
for he could not, perhaps, preciſely know what would do. Ce. Eliz. 499. 


| | 1 Moor 508. 
S. C. adfhdged, though employed five Years after cut down, and after an Entry for « Forfeiture, 


But if a Copyholder cuts Trees to repair his Houſe, and after does 1 Ro. Al-. 
not employ them accordingly, but ſuffers them, after the Cutting, to be 505. 


putrified and rotten; this is a Forfeiture. Moor 392. 


S. P. per Cur 


eh. 5. For 


— ann 3 or 


another Re- 
medy: But 


1 Le. 94. 


486 3 Coprbold. 


5. Foꝛfeiture by Incloſure. 


Lit. Rep 26. Incloſing Copyhold Lands one from another, and alſo defacing Land- 
Chan. Preced. Marks, are Forfeitures; for by theſe Means the Evidence of their being 
57. Copyhold will be deſtroyed. 

i But if A. is ſeiſed in Fee of fifteen Acres, by Copy of Court-Roll, 
adjudged. and there is a Cuſtom within the Manor, that the Lord hath had a Fold- 
Hetl. 5. S. C. courſe within the Manor for 50 Ews, in the Field in which the fifteen 


_ adjornatur. Acres lie, from Michaelmas to Lady-day, and that no Copyholder might 


RA incloſe without the Licence of the Lord, and that if any incloſed with. 
ed; becauſe out Licence, then a reaſonable Fine ſhould be aſſeſſed by the Lord, or 


by the Cu- his Steward, if the Lord would accept thereof; and if not, that then the 


ſtom, the Copyholder ſo incloſing, ſhould be puniſhed at every Court till he open. 
copy holder 1 the Incloſure; and B. incloſes the fifteen Acres, with an Hedge and 
ay be a- 3 3 gf | | 
merced till, Fence of Quickſet three Foot deep and fix Foot broad, and leaves four 
Sec. ſo that Spaces of nine Foot broad in the ſaid fifteen Acres; this is no Forfeiture, 
the Lord had becauſe a Prejudice only to the Lord's Fold-courſe; and that which 
makes a Forfeiture ought to be ſo to the Copyhold Tenement, and this 
it was re- is no Incloſure, becauſe all is not incloſed; and Forfeitures, which are 
ſolved, that odious in Law, ſhall be taken ftrictly. 
notwitn- 855 
ttanding the Gaps, this was an Incloſure againſt the Cuſtom, Lit. Rep. 267. 


* 


6. Fozfeiture fo2 Treaſon and Felony, 


If a Copyholder commits 'Treaſon or (a) Felony, it is a Forfeiture of 


Co. Cofyb. 159, his Copyhold to the Lord, without any particular Cuſtom ; otherwiſe a 


164. 


ber 3 Copyholder becoming a 'Traitor or Felon, would have no Puniſhment in 


1 Leon. 1. his Poſterity. 
(a) If con- ns | „ . = | 
victed of Manſlaughter, and allowed his Clergy, does not forfeit. 2 Xeb. 451. Nor for Outlawry, un- 


leſs it be for a Capital Crime. Lit. Rep. 234. Hetl. 127. and vide 1 Leon. 99. 


(b)1 Lev 263. 


2 Brocunl. 217, % 

to 220. Godb. 267. 2 Vent. 38. 2 Jones 189. 5 Co. 117. 1 Lev. 34. 

If a Copyhold is granted to A. for Life, and after, according to the 
Strode and Cuſtom, the Reverſion is granted to B. for Life immediate poſt mortem, 


Deniſon, ad- forisfatfuram ſive aliam determinationem Stat” Prædici“ A. and A. is at- 
Judged upon tainted of Felony, by this his Eftate is determined; for being in the Eye 


Fob = of the Law but an Eſtate at Will, his Will is determined by the Attain- 


the firſt der, for by the Attainder he cannot hold an Eſtate, and B. may take 
Judgment Advantage thereof without any Entry made by the Lord. 

affirmed ac- 5 Fe: | | | 

cordingly. Skin. 8, 9. S. C. adjornatur. 


7. In what Cafes a Foxfeiture of Part, hall be a Fozfes 


ture of the Whole, 


4 Co. 27,4, Where a Copyhold is held by one Tenure, it is ſaid, that a Forfei- 
ture of any Part, is a Forfeiture of the Whole, for there is a Conditiov 
in Law annexed to the whole Eſtate, 8 


2 9 There- F 


By an Attainder of Treaſon or Felony, of common Right the Copy- 
2 Keb. 251. hold is forfeited, () but not by a Conviction only; but (c) by Cuſtom 
(% Bult 13. it may be forfeited for Treaſon or Felony, even without a Conviction. 


kolder, for Copyhold Eſtates are not like thoſe at Common Law, where 


tt. Sr 


„w/. 


Therefore if ſuch a Copyholder commits Waſte in cutting down. a 
ingle Tree, this is a (a) Forfeiture of his whole Copyhold ; for by the | 8 
8 the T Rich! by | 509. (a) But 
cutting of the Tree which is to be employed in repairing the Houſes, Ec. C For tho 
the whole Copyhold is impaired. committing 
| | Waſte in 
part of the Houſe may be a Forfeiture of the whole Houſe, yet it ſeems unreaſonable, chat com- 
mitting Waſte in one Acre, ſhould be a Forfeiture of the Whole; bur vide Title Waſte | 


Alſo it is ſaid, That if a Copyholder makes a Feoffment of an Acre of g ce. 27. 4. 


Land, Parcel of his Tenement, that this is a Forfeiture of the Whole. bur vide 1 Kal. 


| 4 ; 1 Abr. 509. 
font, and that if a Copyholder by Licence lets for Years, and the Leſſee makes à Feoffment, he only 


| forferrs his Leaſe. Hob. 177. 


But if a Copyholder hold three ſeveral Acres by three ſeveral Copies, 4 Co. 27. Tas 


| and commits Waſte in one Acre, he ſhall forfeit that Acre only; for eee g 
| though they are all in one Hand, yet every Acre is ſeverally held, and to ““ 
| every Acre there is a ſeveral Condition in Law tacitly annexed. 


So if ſuch Copyholder, that holds three Acres by three ſeveral Copies, 4 Co. 28. 


| {urrenders to the Uſe of A. and his Heirs, and the Lord admits A. re- 
nend per autiqua ſervitia inde prius debita & de Jure conſucta, and after A. 
| commits Waſte in one Acre, he ſhall forfeit. that Acre only, for the 
| Tenend continues the ſeveral Tenures, though the Parcels are now all put 
in one Copy. | | 


So if ſeveral Copyholds eſcheat to the Lord, and he grants them cl. . 


| again tenend per antiqua ſervitia to one, and he commits a Forfeiture in per Curiam. 
Part, this extends not to the Whole, | 3 Leon. 109. 


S. C. and 


§. P. per Cur', Cro. Eliz. 353. S. C. and S. P. adjudged; there being to each Parcel a ſeveral Haben- 
b dum and Reddendum. | e | 5 | 


2 Who chall be affected by a Fozfeiture, oz take Advan- 


tage thereof, | 
If there be "Tenant for Life, the Remainder in Fee of a Copyhold 


q . - . d a 3 7 1 Rol. Abr. 
and the Tenant for Life commits a Forfeiture, (5) this ſhall not bind the 50. 

| Remainder. | | 28 598, 
| | 00, 


N 42. Vide Moor 49. and Dalſ. 49. cont'. (b) But by ſpecial Cuſtom it may bind the Remainder. 
9 Co. 107. | 


But though this ſhall not affect the Remainder Man, yet if there be a 9 Co. 107. 


| Copyholder for Life, the Remainder to another for Life, or in Fee, and! Rel. Abr. 


tne firſt Copyholder commits a Forfeiture, he in Remainder ſhall not * 


(0) enter, but the Lord ſhall hold it during the Life of the firſt Copy- (c) But if 

. | there be a 

in ſuch Caſe the Eſtate for Life being ended, he in Remainder might Copylalder 

enter immediately. - 8 | end 3 
; the Lor 


nakes a Leaſe to commence after the End, Forfeiture, or Determination of the Eſtate for Life, the 


Forfet- 
ditiov 


There⸗ 


Hel, Abr. 508. Cre. Car. 234. 


Copyholder commits a Forfeiture, the Lord will not enter, the Leſſee may. 2 Leon, 73. 9 Co. 107- 


If a Surrender be made to the Uſe of A. for Life, che Remainder to Cro. Elix. 879. 
3. in Fee, and A ſuffers three Proclamations to paſs, and makes no 
Claim, yet ſhall not B. forfeit his Remainder, for the Cuſtom ſhall be 
taken ſtrictly, = = 

If a Copyholder Leaſes for Years by Licence of the Lord, and after, pj 4;,. 
de Lefſee makes a Feoffment, this ſhall forfeit (d) only his Eſtate, 509. 


ind not the Eſtate of the Copyholder. es — Err 5. 


I. d Rep. 372. (4) If a Copyholder makes a Leaſe for a Year, and another Leaſe in Reverſion not 


Farranted by any Cuſtom, though this ſecond Leaſe be a Forfeiture, yet the firſt Leaſe is good. 


If 


488 I Copphold. 


Co. Copyb.135- If a Copyholder Tenant in Tail eommits a Forfeiture, his Iſſue is 
Did bound by it. 5 : 

dS, Fr Leſſee for Years ſhall take Advantage of a Forfeiture committed by a 
1 Rol. Abr. Copybolder of the Manor, for he is Dominus pro tempore. 

509. If there be a Lord of a Manor, in which there are Copyholders Te. 
I Brorvnl. 13 2. nants of the Manor, and the Lord grants to a Stranger the Freehold of a 
Cro. Eliz. 499. Copyhold in Fee; though by this the Tenement is divided from the 
1 Manor, and not demiſable by Copy again, yet the (4) Grantee of the 
| 5 So ir the Freehold ſhall take Advantage of a (5) Forfeiture committed (c) after 
Grantez by the Copyholder, for he ought to pay his Rent to the Grantee. 

makes a 1 5 1 1 3 
Leaſe for Years of the Frechold, the Leſſee ſhall take Advantage of a Forfeiture committed after, 
1 Nol. Abr. 510. Cro. Eliz. 499. Moor 393. Owen 63._—Afﬀeer the Leaſe made, and before the Com- 
mencement of it. Moor 393. (b) Such Forfeitures as accrue by reaſon of the Court, are diſcharged, 
but not Forfeitures at Common Law; as Waſte, Sc. Moor 393. Owen 63. 4 Co. 24. b. 25.4, (c) But 
not of a Forfciture committed before the Grant, for the Grant of the Frechold made by the Lord 
before Entry, implies an Aﬀent that the Copy holder ſhall continue his Eſtate, and ſo is in Nature of 
a Confirmation. Owen 63. & vide Latch 227. Palm. 416. The Copy holder commits Treaſon, and 
the Lord aliens the Manor; and after the Copyholder is attainted by Act of Parliament, whether 
the Alience ſhall take Advantage of the Forfeiture, 2 Vent. 38, 39. dubitatur. 


pt pony dies before Entry or Seiſure for the Forfeiture, he in Reverſion or Re- 
8. Go 


mainder ſhall not take Advantage of the Forfeiture committed before his 


1 Mod. 200. Time. 
S. P. relol- . 5 | ” | 
ved per Cur. The ſuccceding Lord ſhall not take Advantage of Waſte done in the Time of the pre- 
ceding Lord; but if there be Lord and two Coparceners Copy holders, and one makes a Feoffment in 
Fee of her Part, and then the Lord makes a Leaſe of the Manor; though the Leſſee can take no 
Advantage of the Forfeiture, yer the Heir of the Leſſor may. Palm. 446. Latch 227. adjudged, 0. 
The Diverſity between a Feoffment and other Forfeitures; and ©. If the Leſſor outlives the Leaſe, 
whether he may take Advantage of the Forfeiture. ET 1 5 


1 Salk. Fapg- If a Copyhold Manor deſcends on two Coparceners, and a Copy holder 
court and commits Waite, and makes a Leaſe, which are agreed to be Forfeitures, 
15 _ 1 and after one of the Siſters dies, the ſurviving Coparcener ſhall not take 
Trey, Ch. J. Advantage of the Forfeiture; for the Election to take Advantage of the 
Nevil and Forfeiture muſt be made by them both, which cannot be after the Death 
Blencow cont Of one of them. e | | | 
Pavel; who | | | : 8 | | 
held alſo, That where there are two Coparceners, and one will take Advantage of a Forfeiture, and 


the other not, there mult be an Apportionment. Vide Title Coparceners. | 


9. What Perſon ſhall be excuſed from a Foxfeiture, 


Cre. Elia. 499. There were ſeveral Caſes, in which Feme Coverts and Infant Copy- 


_— hs holders were obliged, on Pain of forfeiting their Copyholds, to obſerve 


509. 


the Cuſtoms of the Manor. 8 | 
As if the Husband denied to pay Rent, or do Suit, this was held 3 


A 


Forfeiture for ever; for the Lord muſt have his Services. 5 | 

1 Rol. Abr. So if the Husband commits (4) Waſte, and dies, this ſhall bind the 
309 Wife. = 

Palm. 384. | : : | 3 
2 Rol. Rep. 372. (d) Secus if he made a Leaſe, unleſs ſhe did any Thing to confirm it after his 
Death. Cro. Car. 7. Palmer 383. 2 Rol. Rep. 344, 361, 372. Goth. 345. 1 Rol. Abr. 509. Cro. Eliz. 149. 


But 40. this Alſo in Copyhold Manors, where the Cuſtom is, that the Heir ſhall 
5015 log come in and be admitted, and if he doth not, Proclamation ſhall be made 
Co. Fac. 101, for him to come in, and ſo on in the two next Courts, otherwiſe that the 

226. Lord ſhould ſeiſe as forfeited; it was held, That a Feme Covert was bound, 
2 and by ſome Opinions, the Lord, after ſuch Proclamations, might ſeiſe 
prone [I the Copyhold of an Infant Heir till he came in and was admitted, and 
$5.C2:6.118, Might receive the meſne Profits without being anſwerable for them. 


2 | Rut 


If a Copyholder commits a Forfeiture, and the Lord of the Manor 


( 


Aut 


Admittance amounts to an Entry for the Forfeiture and a (e) new ed. 


Copphold. | 459 
But now by 9 Geo: 1. cap. 29. it is enacted, “ That no Infant or 

« Feme Covert ſhall forfeit any Copyhold, Mefſuages, Sc. for their Neg- 

ce ject or Refuſal to come to any Court or Courts, to be kept for any 

« Manor, whereof ſuch Meſſuages, Oc. are Parcel, and to be admitted 

« thereto; nor for the Omiſſion or Denial to pay any Fine or Fines 

« jmpoſed or ſet upon their or any of their Admittances to any ſuch 

« Copyhold, Meſſuages, c. But vide the Statute, and the Reme— 

dies therein appointed for the Lord for his Fines, £2c. h 


io. here the Fozfeiture ſhall be ſaid to be diſpenſed 


If the Tenant appears not in Court after Perſonal Warning, and the j3,o2l.145. 
Lord (a) amerces him, (/) this is a Diſpenſation with the Forfeiture. (a) Altho' ir 

| is not eftreat- 
ed or levied. 1 Leon. 104. (b) Acceptance of Rent after a Leaſe made, is a Diſpenſation ; {> is the 
Accepting of any Services. 1 Keb. 15. —If the Lord docs not enter before the "Tenant repairs, the 


Forfeiture is purged ; alſo it hath been adjudged, that employing Trees in Repairs five Years alter 


they were cut down, was a Purgation of the Forfeiture. 2 Sid. 8. 


But if a Copyholder makes a Leaſe for Years, and after ſurrenders to , e e 
i 8 X : k x Cro. Car. 55 
the Uſe of the Lord, and he (c) not having Notice of the Leaſe accepts 1 Jet 249. 


the Surrender; this is no Diſpenſation with the Forfeiture. adjudged. 


f | 8 1 Rol. Abr. 
510. S. C. (e) But the Lord ſhall be preſumed to have Notice of the Failure of Suit of Court, Non- 
payment of Rent, S. 2 Vent. 38. | | | 


If he that is Dominus pro tempore of the Manor, admits one to a Copy- 1 Lev. 26. 
hold, he thereby diſpenſes with all precedent Forfeitures, not only as to **Judged: 


himſelf, but alſo as to him in Reverſion, (d) for ſuch new Grant and 5. C. dg 


a) Win.h 67. 
| 5 : - Cro. Fac. 101. 
(e) If a Copy holder commits a Forfeiture, and then he that hath Right Releaſes to him; this is a 
Diſpenſation with the Forfeiture, for now he hath, as it were, another Eſtate, of which he hath 
committed no Forfeiture. Moor 393. Latch 227. | 1 . 


Grant. 


But the Lord by Wrong or Diſſeiſin, cannot by ſuch Admittance 1 Lev. 26. 
purge the Forfeiture as to the rightful Lord, e der Curiam. 


(4) Copyholds, where and how to be ſued for 


and recovered, 


IN all Real Actions, or that concern the Realty, a Copyholder can- 


not (F) implead or be impleaded any where but in the Lord's Court, Ce. Lit. 60. 4. 


for there being a Court for that Purpoſe, and the Lord Judge thereof, 12. whe p 


it is his Duty and Intereſt to determine the Controverſies of his "Tenants, ( F) Shall 


and therefore not cognizable at Common Law. ä make their 

5 | | | | Plaint in the 
Lord's Court, and make Proteſtation to folkow it in Nature of one of the King's Writs, as Forme- 
don, Aſſiſe, Sc. Co. Lit. 60. 4. Co. Cotyh. 142, 143. 1 | 


But Actions (g) merely Perſonal, the Copyholder may ſue at Common g. Copyb. 143. 
aw. 2 2 | DnB —— — | (op) It Leſſee 

: | PER | | for Years of 
a Copyholder cuts down the Trees, the Copytolder ſhall ſue in the Lord's Court to puniſh this Of- 
ence. Co. Copy. 143. Where a Copyhulder may have Caſe *gainſt the Lord or a Stranger. for an 
Injury done the Common belonging to his Copy hold, Vile 1 Rol. 4br. 196. 2 Leon. 201, 202. 


> Brownl. 146. | 
51 The 
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(e) Other- 


* 


490 = 87 85 Copyhoid. s 


The Lord of the Manor (a) may implead or be impleaded, and àvow 


—— 


= for the Rent or Services of his Copyholder, in any Court of I/eftmin. 
: Rot. Abr. ter, for he hath an Eſtate at Common Law in the Rent, and it is due 

374. to him, on the ſame Grounds in Law as the Rent of Freehold Lands is, 
(a) For o- | | | 


therwiſe he would be Judge and Party. 1 Saſk. 186. 


Co. Lit. 60. a. If upon a Plaint in the Lord's Cburt an erroneous ae be given, 
4 Co. 21. b. no Writ of falſe Judgment lies, in reſpect of the Baſeneſs of the Eſtate, 


m - „ being in the Eye of the Law but an Eſtate at Will, (5) bur he ſhall have 


(6) Or ſuch A Petition to (c) the Lord in Nature of a Writ of falſe Judgment, and 
Judgment therein aſſign Errors, and have Remedy according to Law. 
may be re- Wo | | | . 

os or by Bill in Chancery. Lane 98. 1 Rol. Abr. 373.— But a Bill exhibited in Chancery to compel 
the Lord to receive a Petition for reverſing a common Recovery, was diſmiſſed. 1 Vern, 367, And 
the Diſmiſſion affirmed in the Houſe of Lords; for common Recoveries not being Adverſary Suits, 


but common Aſſurances, Equity ought rather to ſupply Defects, than aſſiſt in annulling them, 
- Show. P. C. 67. (c) Where the King is Lord, he Pay be relieved by Bill or Petition to the King in 


the Exchequer-Chamber. 1 Rol. Abr. 539. Lane 9 


1 Leon. 2. If a Copyholder ſurrenders to the Uſe of B. upon Truſt, that he ſhall 
hold the Land until he hath levied certain Money, and that after he 

ſhall ſurrender to the Uſe of C. the Money is levied, and B. is required 

to make a Surrender to the Uſe of C. and refuſes, and C. exhibits his Bill 

to the Lord of the Manor, againſt B. if B. refuſes, the Lord may ſeiſe, 


(d) And may and admit C. to the Copyhold; for in ſuch Caſes he is (d) Chancellor in 
do Right ac- his own Court. . e 


cording to | 


_ Conſcience. Owen 63. Dalſ. 70. 1 Rol. Abr. 539. 4 Co. 30. ö. So if a Surrender be made to the Ule 
of another, without expreſſing what Eftate he ſhall have, a Cuſtom, that the Lord may grant it in 
Fee to him for whoſe Uſe the Surrender was made, is good; for he is Chancellor in his own Court, 
and therefore reaſonable that he ſhould determine a Thing left thus uncertain. Cro. Eliz. 392. 


4 Co. 26 A (e) Leſſee of a Copyholder for a Year ſhall maintain an Ejectment, 
Ge) or, for the Common Law warrants his Term, and therefore gives him Re- 
Grantee for medy in Caſe he be ouſted; ſo may Leſſee by (f) Licence, alſo where 
Years of a by Cuſtom a Copyholder may make a Leaſe, ſuch Leſſee may maintain 


Copy hold. an Ejectment. 


Cro. Eliz. 225. EY x | 
2 Leon. 328.— But if the Lord commits the Cuſtody of the Body and Lands of an Infant according 
to Cuſtom, till, &. and the Committee is ejeded, he may have an Ejectione Cuſtodiæ. 1 Leon. 328. 
Cro. Elix. 224. (F) For by the Licence, the Lord gives up his Power of Judging or Determining about 
the Leaſe : But Q. Whether a Leaſe without Licence, and not warranted by the Cuſtom, being good 
againſt all Perſons except the Lord, the Leſſee may maintain an EjeG&ment; and vide Cro. Eliz. 402, 


676. Moor 569. pl. 776. Owen 18. Style 380. Hetl. 127. By which it ſeems he may; but Cro. Eliz. 395, 
469. Moor 50. 1 Browwnl. 40. cont'. _ £4 


5 ths 30. b. If the Wife of a Copyholder in Fee, by ſpecial Cuſtom recovers 


Moor 410. Dower by Plaint in the Court of the Manor, and 50 J. Damages, an 


3 82 three Action of Debt will not lie at Common Law for the Damages. 
udges a— | 8 | . 


gainſt one; and at another Day it was held by three Judges, that the Action lay, becauſe the Court- 
Baron could not award Execution for ſo great Damages, though they were well aſſeſſed there. Cr 


_ Eliz, 426. S. C. adjornatur. 1 Rol. Abr. 600, 


"Ep . 2  Cezontrs. 


Coꝛoners. 


FJ ORONERS are fo (a) called, becauſe they deal principally (,1, 1,4 4;; 
with Pleas of the Crown, and are very (6) antient Officers at 2 Inſt. Ib. | 
() Common Law; who, in former Days, were the principal (0 = 4½ 3. 
| (4) Conſervators of the Peace within their Counties: There ®: C.48.— 
ſtill ought to be a certain Number of them in every County, in ſome 5 By the 
more, in others leſs, according as the Uſage hath been. ns 
. Law, the 
Chief Juſtice of the King's Bench is the Sovereign Coroner of England. 4 Co. 57. 2 Sid. 101.—And the 


Judges of this Court are Sovereign Coroners. 4 Inſt. 73. (d) And may now bind any Perton to the 


Peace who makes an Aﬀray in his Preſence. 2 Hawk, P. C. 33. F. N. B. 397. 4 Inft. 271. 2 Inſt. 175. 


(A) Of the Qualifications, and Manner of chuſing and 
_ appointing a Coꝛoner. 1 129 5 
(B) In what Places he hath Jurisdiction. — 
(C) Of his Authozity and Duty in taking Jnquiſitions, 
(D) Of traverſing and quaſhing tuch Jnquilitions, 
(E) Of his Power as to Bills of Appeal, Appeals of 
Appꝛovers, and the Abjuration of a Felon, 
(F) Where the Act of one Coꝛoner ſhall be as effectual 
as if done by them all, 1 
(G) Of the Fees that he may lawfully take, 
(H) Of diſcharging him, and foz what Migdemeanozs 
puniſhed, „ 50 


—— — — 


(A) Of the Qualitications, and Manner of 
chuüng and appointing a Cozoner, 


BP. Weſt. 1. made 3 Ed. I. it is enacted, © That through all Shires (e) In anti- 
“ ſufficient Men ſhall be choſen to be Coroners, of the moſt loyal ent fave | 
none under 


and wiſe (e) Knights, which know, will, and may beſt attend upon ſuch this Degree 


Offices, and which lawfully ſhall attach and preſent Pleas of the „ere choſen, 


© Crown, 2 Inſt. 32, 
176. The 


Statute of Merton, made before this Act, ſuppoſes them to have been Knights. 23 4A. pt. 5,—And in 
the Writ De Coronatore exonerando, his not being a Knight is mentioned as a ſufficient Cauſe for the 
Diſcharge of a Coroner. Regiſter 177. F. N. B. 164. 4 Inſt. 271, But as the chief Intent of this Sta- 
tute was to prevent the chuſing of Perſons of mean Ability, it ſeems the Deſign of it is ſufficiently 
anſwered, by chuſing Men of Subſtance and Credit; and as the conſtant Uſage for ſeveral Ages palt 
has been accordingly, it ſeems to be no ObjeGtion at this Day, that the Perſon choſen is not a Knight, 


2 Leon. 160. 2 Hawk, P. C. 42, 43. 


„By the 14 E. 3. cap. 10. it is enacted, © That no Coroner be 
« choſen unleſs he have Land in Fee ſufficient in the ſame County, 


whereof he may anſwer to all manner of People. 


4 By 
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2M Cooners. 


(a) But none © By the 28 E. 3. cap. 6. it is enacted, That all Coroners & the 
but Free- © Counties ſhall be choſen in the full Counties, by the (a) Commons 
holcers have « of the ſame Counties, of the moſt meet and lawful People that ſha 
2 N. cc be found in the ſame Counties, to execute the {aid Office; (b) ſaved 
F. P. C. 19. „ always to the King and other Lords, who ought to make ſuch Cory. 


2 Hawk. P. C. c ners, their Seignories and Franchiſes, 
43. For none 5 | | | 

bur ſuch are Suitors to the County-Court. 2 Ixſt. 99. 2 Rol. Abr. 121. (b) Such Franchiſe may be 
claimed by the King by Preſeription; but it is a Privilege of ſo high a Nature, that no one can well 


„ 


intitle himſelf to it otherwiſe than by Grant from the Crown. Co. Lit. 114. a. 2 Hawk. P. C. 44. 


2 Hawk. P. Although they are choſen by the County, yet it muſt be purſuant to 
8 the King's Writ iſſuing out of, and returnable into Chancery; but as 
their Authority proceeds from the Election, it does not determine by the 
Demiſe of the King: Hence alſo, if they prove inſufficient to anſwer the 
2 Inft. 174. Fines and Duties incumbent on them, the County, as their Superior, 
bY: ſhall anſwer for them. „„ 3 | | 5 
+ Hawk. P. The Writ for the Election of a Coroner firſt recites the Death or Dif. 


C. 43. charge of one or more former Coroners, and then commands the Sheriff to 


cauſe one other, or more, as the Caſe is, to be choſen in a full County. 
Court, by the Aſſent of the County, according to the Form of the Statute 
(c) Shall be in that Caſe made and provided; who having taken his (c) Oath in the 
adminiſtred uſual Manner, may do all Things which belong to the Office of a Co- 
to him by Toner, E2c. and then it concludes with commanding the Sheriff to (a) ccr- 


_ N tify to the Court the Name of the Perſon choſen. 
. 5 1 
C. 43. (4) See the Form of ſuch Certificate in Raft. Ent. 133. 


K 4 - 
— — WW * — 2 


(3) Jn what Places he hath Jurisdicion 


3 ft. 113. A. Coroner hath no Juriſdiction of Offences committed on the 
3338 (e) open Seas, between the High and Low-water Mark when the 
C. 45 | Tide is in; but he hath an Authority over Offences committed in ſuch 


(e) By ſome Places when the Tide is out. 
it is laid | e „ | 
down as a Rule, That he may inquire of a Felony committed on the Arms of the Sea, where a Man 


may ſee from the one Side to the other. Owen 124. Moor 892. H. P. C. 171. S. P. C. 51. And by 


others, his Power 1s confined to ſuch Parts of the Sea, where a Man ſtanding on the one Side, may 
ſee what is done on the other. Fitz, Coron. 399. 4 loſt. 140. 2 Rol. Abr. 169. Vide Title Furiſdiction of the 
Admiralty Court. SR ERS | | | | 


2 Inſt. 559. At Common Law, the Coroner of the County could not intermeddle 
3 P. with Offences done within the Verge of the King's Court; nor the Co- 
"on roner of the Hoſtel or King's Houſe, with thoſe committed in the Coun- 
ty without the Verge; which proving inconvenient, by reaſon of the Re- 
moval of the King's Court before an Inqueſt could be taken, 

By the Statute of Articuli ſuper Chartas, cap. 3. it is ordained, “ That 
“ from thenceforth in Caſes of the Death of Men, whereof the Coro- 
“ ner's Office is to make View and Inqueſt, it ſhall be commanded 0 
% the Coroner of the County, That he, with the Coroner of the King 

“ Houſe, ſhall do as belongcth to his Office, and inrol it, &. 


4 Co. 46. If an Indictment, taken before the Coroner of the County and the 
PWyatand Coroner of the King's Houſe, does not appear, on the Face of it, to have 
Wizges. been of an Offence within the Verge, it is inſufficient; for it ſhall no! 


+ 7 be ſaid to be good, as taken before the Coroner of the County; and 
void as taken before the other; for it was taken intirely before them 


C. 45. | t b 
| both, and perhaps the Coroner of the Houſe was the principal Actor, 
and the Jury moſtly ſwayed by his Directions. i 

1 | 


{ 
0 
0 
c 
c 
C 


If the ſame Perſon be Coroner of the County, and alio of the King's 4 6. 
Houſe, an Indictment of Death within the Verge, taken before him as ; Inft. 134. 
Coroner both of the County and of the King's Houſe, is good. 


2 Leon 160. 


| | | S. C. but no 
Reſolution. 2 Hawk. P. C. S. C. agreed, becauſe the Miſehief is remedied as well when both Offices 


are in the ſame Perſon, as when they are in divers. 


By the 33 H. 8. cap. 12. it is enacted, *“ That all Inquiſitions upon 
« the View of Perſons ſlain within any of the King's Palaces or Houſes, 
« gr any other Houſe or Houſes, at ſuch Time as his Majeſty ſhall hap- 
« pen to be there demurrant or abiding in his Royal Perſon, ſhall be 
« taken by the Coroner for the Time being of the King's Houſhold, | 
« without any adjoining or aſſiſting of another Coroner of any Shire REY W444 
c within this Realm, by the Oath of twelve or more of the Yeomen, | \ 1 
« Officers of the King's Houſhold, returned by the two Clerks Con- | i 
ce trollers, the Clerks of the Check, and the Clerks Marſhals, or one of . 
« them for the Time being of the ſaid Houſhold; to whom the ſaid | 1 
« Coroner of the ſame Houſhold ſhall direct his Precept, which Coro- | | : bs 
« ner ſhall be from Time to Time appointed by the Lord Great Maſter, | 
« or Lord Steward for the Time being; and that the ſaid Coroner ſhall N 
c certify under his Seal, and the Seals of ſuch Perſons as ſhall be ſworn | _—_ 
ce before him, all ſuch Inquiſitions before the ſaid Lord Maſter, or Lord | el 


« Steward. 


() Of his Authozty and Duty in taking kv 
.____ ____  Jnquſſifions. = 


B* the 4 E. 1. commonly called the Statute De Officio Coronatoris, it is 
enacted, That the Coroner, upon Information, ſhall go to the 
% Places where any be ſlain, or ſuddenly dead, or wounded, and ſhall 
& forthwith command four of the next Towns, or five or ſix, to appear RM 
«© before him in ſuch a Place; and when they are come thither, the Co- | bl N 
ce roner, upon the Oath of them, ſhall inquire in this Manner, that is 1 
« to wit, If they know where the Perſon was ſlain, whether it were in 
« any Houſe, Field, Bed, Tavern, or Company, and who were there; 
“ likewiſe it is to be inquired who were culpable, either of the Act, and 
„ who were preſent, either Men or Women, and of what Age ſoever 


* 


“% they be (if they can ſpeak, or have any Diſcretion) and how many 
&« ſoever be found culpable by Inquiſition, in any the Manners aforeſaid, 
- # © they ſhall be taken and delivered to the Sheriff, and ſhall be commit- 
1- ( ted to the Gaol; and ſuch as be founden and be not culpable, ſhall be 
e- # © attached until the coming of the Juſtices, and their Names ſhall be 
written in the Coroner's Rolls: If it Fortune any ſuch Man to be 
ar # © flain, which is found in the Fields, or in the Woods; Firſt, It is to be 
ro- © inquired, whether he were ſlain in the ſame Place or not; and if he * 
to © were brought and laid there, they ſhall do as much as they can to fol- 11.5% 
w low their Steps that brought the Body thither, whether he were of 
| © brought upon a Horſe or in a Cart; it ſhall be inquired alſo, if the 1 
the © dead Perſon were known, or elſe a Stranger, and where he lay the | No 
ave | © Night before; and if any be found culpable of the Murder, the Co- | "0 
not | © roner ſhall immediately go into his Houſe, and ſhall inquire what | 10 
and Þ it Goods he hath, and what Corn he hath in his Grange, and if he be i 9 * 
em | 2 a Freeman, they ſhall inquire how much Land he hath, and what it 1 
dor, . is worth yearly; and further, what Corn he hath upon the Ground; 1 0 
| and when they have thus inquired upon every Thing, they ſhall cave Wy 
fl -- 85 all } 
| i 
wy 
{i 
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494. Coꝛoner. 
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& all the Land, Corn and Goods to be valued in like Manner, as if the 
c ſhould be ſold incontinently ; and thereupon they ſhall be delivered to 
« the whole Townſhip, which ſhall be anſwerable before the Juſtices 
ce for all; and likewiſe of his Freehold, how much it is worth yearly 
cc over and above the Service due to the Lord of the Fee, and the L 
ce ſhall remain in the King's Hands until the Lords of the Fee have made 
cc Fine for it; and immediately upon theſe Things being inquired, the 
« Bodies of ſuch Perſons being dead or lain, ſhall be buried; in like 
c Manner, it is is to be inquired of them that be drowned or ſudden]y 
c dead, and after ſuch Bodies are to be ſeen, whether they were fo 


ce drowned or ſlain, or ſtrangled, by the Sign of a Cord tied ſtrait about : 


ce their Necks, or about any of their Members, or upon any other Hurt 
« found upon their Bodies; whereupon they ſhall proceed in the Form 
„ aforeſaid ; and if they were not ſlain, then ought the Coroner to at- 
c tach the Finders, and all other in Company. _ 
cc Alſo all Wounds ought to be viewed, the Length, Breadth and 


cc Deepneſs, and with what Weapons, and in what Part of the Body 


« the Wound or Hurt is, and how many be culpable, and how many 
«© Wounds there be, and who gave the Wound; all which Things muſt 
ce be inrolled in the Roll of the Coroners ; alſo Horſes, Boats, Carts, 
ce Kc. whereby any are ſlain, that properly are called Deodands, ſhall 
&« be valued and delivered unto the Towns, as before is ſaid. | 

In the Conſtruction of this Statute, the following Points ſeem to be 


agreed n; | 


2 Hawk. P. C. That the Statute being wholly Directory, and in Affirmance of the 


47- Common Law, the Coroner is not thereby reſtrained from any Branch 


Fitz, Corn. of his Power, nor excuſed from any Part of his Duty not mentioned in 


TA 52.91, it, which was incident to his Office before ; and therefore though the 


Bro. Coron. Statute mentions only Inquiries of the Death of Perſons ſlain, drowned 


168. §. P. C. or ſuddenly dead, yet the Coroner ought alſo to inquire of the Death 


hog of thoſe who die in Priſon. _ : 


5 An Inquiſition of Death, by the Oaths of lawful Men of the County, 
(23) 1 DIM: 2 | i PE. a | Cape” | * 
a0 is (a) ſufficient, without ſaying that they were of the next Towns; ſo 
744. cont. was taken, and that ſuch Jurors were ſworn. 

Poph. 210. Co. Ent. 3 54. (5) Cro. Elix. 31. 2 Hawk. P. C. 47. 


1 Keb. 12), (Y) that it appear at what Place, and by what Jurors, by Name, it 


( Fitz.Coren, It is clearly (c) agreed, that the Inqueſt ſhall be taken on the View 
107. F. P. C. of the dead Body, although the Statute be filent in this Matter; and 


1 1 that an Inqueſt otherwiſe taxen by the (d) Coroner, is void. 

TL I41 | | | e | 1 
Latch 166. Ney 87. 2 Hawk. P. C. 48. (d) Therefore where the Body cannot be found, or is fo 
putrified that a View would be of no Service, the Coroner, without a ſpecial Commiſſion, cannot 
rake the Inqueſt; but in ſuch Caſes it ſhall be taken by Juſtices of Peace, or other Juſtices, autho- 
rifed by the Teſtimony of Witneſſes. H. P. C. 170. 1 Vent. 352. 2 Hawk. P. C. 48. 


„„ a dead Body, whereon an Inqueſt ought to be taken, be interred, 
329, 359, Or ſuffered to putrify, before the Coroner hath viewed it, the Gaoler or 


421. | Townſhip ſhall be amerced. 
A. P6470. | | 
S. P. C. $1: 1 Ne 298. 


(e) 2E. 4. Alſo it hath been (e) reſolved, that a Coroner may law fully, within 
2 ON (Cf) convenient Time after the Death, take up a dead Body out of the 
3 3 fg Grave, in order to view it, not only for the Taking of an Inqueſt, where 
H. P. C. i jo. none hath been taken before, but alſo for the taking of a good one, 


Bro. Ceron. Where an inſufficient one hath been taken before. 


167. | | 

() As the Space of fourteen Days. 2 Hawh.'P. C. 48. and in Carth. 72. where the Coroner, after 

an Inquiſition that was quaſhed for Inſuffieieney took a ſecond ſufer viſum Corporis, a Year after the 

Dody had been buried, and rhe Court refuſed to quaſh it, for fatium valet quod fieri non debet 3 and 

note, that this ſeems to be a Matter Dilcreuonary in the Court into which the Inquiſition is return d. 
1 | 


Ir 
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| therefore it is ſaid, that if it be found by his Inqueſt, that the Perſon #* 
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Coꝛoner. 


It is not neceſſary that the Inquiſition be taken in the very ſame (a) Latch 166. 
Place where the Body was viewed ; and it hath been reſolved, that an Je Papb. 


Inquiſition taken at D. on the View of the Body lying dead at . may 1 P. C. 
be good. 48. 8. C. 

| (a) Bur the 
Coroner cannot by Way of Puniſhment, for not finding accoruing to the Evidence, adjourn the 
Jury to Places at a great Diſtance from where the Fact was committed; but an Adjournment to the 


Aſſile is proper and well enough. Comb. 386. per Holt, Ch. Juſt. | 


— th wang wr eee IR Re 


A Coroner cannot inquire of any Acceſſories after the Fact; and there- 4 H 7. 18. 6 
fore it hath been reſolved that an Indictment of F. S. before a Coroner, N. 67: 


ray : . . . Daltf. 32 
for having received and comforted one who had been Guilty of a Mur- 3 1 =; 
der, is void. pl. 95. 


But he may make Inquiry of the Acceſſories before the Fact; and , jj... p C. 
alſo may inquire whether any fo Guilty have fled for the ſame; for 4s. 
which they forfeit all their Goods and Chattels. 2 Lev. 141. 

A Coroner may, and ought to inquire of all the Circumſtances of Xe. 61. 
the Party's Death, and alſo of all Things which occaſioned it; and (4) 2 Pawt P. C. 
deceaſed was killed by a Fall from a Bridge into a River, and that the (b) Allen 51. 
Bridge was out of Repair, by the Default of the Inhabitants of ſuch a 
Town, and that thoſe Inhabitants are bound to repair it, the 'Townſhip ' 
ſhall be amerced. | 


According to (c) ſome Opinions, a Coroner ex officio hath no Power (%) S. P. C. 


to take any Indictment, except of the Death of a Man. 51. 

. | | | | H. P. C. 1 71. 
4 Inft. 271. 2 Inf. 147. But by others, he ought to inquire of the Breakers of Houſes. Britton 3. 
2 Hawk. P. C. 50.——And by the 4 E. 1. De officio Coronatoris, he may inquire of Rape, and the Breach 


ö of a Priſon.— And by the ſaid Statute, a Coroner ought to inquire of Treaſure that is found, who 


were the Finders, and likewiſe who is ſuſpected thereof; and that it may be well perceived, where 
one liveth Riotouſly, haunting Taverns, and hath done ſo of long Time; hereupon he may be at- 
tached for this Suſpicion, by four or fix, or more Pledges, if he may be fonnd.—Allo it is ſaid 


that a Coroner may inquire of Royal Fiſhes, as Sturgeons, Whales. S. P. C. 51. Bratton 120. 
2 Hawk. P. C. 50. 1185 


(D) Of Traverſing and Nuathing ſuch Jn- 
____quillitions. =» N 


1 Law gives ſuch high Credit to an Inquiſition of Death, found (4) 13 Ed. 
before a Coroner, that (4) antiently the Judges would not receive 4, 3- 

a Verdict, acquitting a Perſon of the Death of a Man found againſt him 3 5 
by the Coroner's Inqueſt, unleſs the Jury finding ſuch Acquittal, had 49, har 
alſo found what other Perſon did the Fact, or by what other Means the this Opinion 


Party came to his Death; becauſe it appeared by the Coroner's View, ih now ex- 


on Record, that a Perſon was killed. ploded. 
Alſo it has been formerly held, that if a Perſon were lain, and up- 13 H 4 13 
on the Coroner's Inqueſt ſuper viſum corporis, it were found that 7. . pl. 5 
fled, though J. S. were afterwards acquitted both of the Felony and 5 C. 109. 
Flight, yet he forfeited his Goods; for the Coroner's Inqueſt is ſo ſo- > 238. 
lemn, that it is not traverſable; alſo when the Goods are once lawfull nfm 
veſted in the King, by that Inqueſt the Property of them cannot be de- ; x; 306, 
veſted. | 564. 


| | | | 2 Lev. 141; 
Bur by 2 Hawk. P. C. 54. This Opinion is harſh and unreaſonable, that a Man ſhall be liable <> 


torfeir all his Goods, which may perhaps be all that he 1s worth, by an Inqueſt taken in his Ab- 
; ence, Without either hearing him or giving him an Opportunity of defending himſelt. | 


The 


mon 
1 


— 


Coꝛoner. 

Vide 2 Hawk. The Coroner's Record of an Abjuration, or of the Confeſſion of 

P. C. 55, Breaking Priſon, or of the Confeſſion of a Felony by an Approver, 

ee eltops the Party, not only from traverſing the Confeſſion, but alſo from 

there cited. alledging that it was taken from him by Dureſs, &c. And it is ſaid, 
that if the Party plead that he is nor the ſame Ferſon, he ſhall be con- 
cluded by the Coroner's Recording that he is the ſame Perſon; yet in 
theſe Caſes, it ſeems, that the Judge may in Diſcretion, to inform his 
Conſcience, take an Inquiry from the People living next the Place, of 
the whole Circumſtances of the Matter. 

F. P. C. 34. If it be found by a Coroner's Inqueſt, that a Murder was committed 

2 Hawk. P. C. in ſuch a Town, and that the Murderer eſcaped untaken, the 'Town. 


33 (ſhip cannot traverſe ſuch Eſcape, becauſe it makes them only liable to 


| an Amercement, & de minimis non curat lex. 8 
apes Son Alſo it is ſtrongly holden in ſome Books, that an Inqueſt of Self. 
2 Lev. 141, Murder, found before a Coroner, cannot be traverſed ; but the contrary 
152 Opinion being alſo holden by Books of as great Authority, and ſeeming 
2 Keb. 559: alſo to be more agreeable to the general Tenor of the Law, in other 
of inc = Caſes, it ſeems to be the better Opinion, that ſuch Inqueſt being moved 
z Keb. 564, into the King's Bench by Certzorari, may be there traverſed by the Exe. 


566, 604, cutor or Adminiſtrator of the Perſon deceaſed ; or in Caſe the Coroner 


doo. Inqueſt find him to have been a Lunatick, by the King or the Lord of 
oy the Manor. | | N 5 N 


54. 


1 proceed not on View, but upon Teſtimony, and the Coroner ſhall have 
: x , nothing to do with ſuch Inqueſt ; but (5) where his Inqueſt is quaſhed 


1 Med. 82. for want of Form only, he ſhall take a new one in like Manner, as if he. 


1 Falk. 190. had taken none before. 
C 5 
1 Vent. 181, 352. 3 Mod. 80, 100, 238. cont. 2 Fones 198. (b) 2 Rol. Abr. 32. pl. 5. 21 E. 4. 70b, 
1 Salk, 190. 55 | 5 CANS 


() Ok his Power, as to Bills of Appeal, 
Appeals of Appꝛover, and the Abjuration 


of a Felon, 


: Hawk. P. C. P the Common Law, the Coroner might, without the Concurrence 
EET of any other, receive an Appeal of Felony or Mayhem, on the 
Plaintiff's finding ſufficient Pledges to the Sheriff for the Proſecution ; 

but it being provided by Weſtm. 1. cap. 10. that the Sheriff ſhall have 
Counter-Rolls with the Coroner, it ſeems that no Appeal, ſince that Sta- 

tute, is well commenced before the Coroner, unleſs the Sheriff be pre- 

ſent to take a Counter-Roll of the Proceedings; yet the Coroner ſeems 


{ti} to be the only Judge. 


{l.P.C. 151, A Coroner cannot receive a Bill of Appeal of an Offence done out of 
S. J. C. 52. the County, becauſe there can be no Trial thereof by the County; but 
: Lak, P. C. he may receive the Appeal of an Approver, or take the Abjuration 0 
one who confeſſes a Felony done in any County; becauſe after ſuch Con- 


Sl. 


feſſions there is no need of any Trial. 


2 Hawk P. C. A Coroner may certainly award Proceſs, till the Exigent on a Bill of 
Fl. and Appeal before him, and ſuch Proceſs ſhall be awarded by him only, and 
not by him and the Sheriff jointly, and he may proceed thereon til 
there cited. Outlawry ; bur ſince Magna Charta, by which it is enacted, cap. 1). That 

720 Sheriff, Conſtable, Coroner, or other Bailiff of the King, ſhall hold Pleas 


iceveral Au- 
thorities 


of tHe Crown, he cannot proceed to the Trial of the Appellee. 


I | An 


() If a Coroner appear to have been corrupt in taking an Inqueſt, R. 
(a) Cro. Elis. ſeems that a Melius ingurend” ſhall go to ſpecial Commiſſioners, who ſhall 


r n 


( 


"Ve 
Mi 


Coꝛoners. 
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7 


An Appeal before the Coroner may be removed into the King's 


Bench or Chancery, by Certiorari, directed to the Coroners and Sheriff, 
but not by one directed to the Sheriff only. 


The Coroner may receive the Appeal of an Approver, for an Offence : Hauk. P. C. 


in the ſame or in a different County; and if the Appellee be in the ſame 
County, he may award Proceſs againſt him to the Sheriff, till it come 


H. P. C. 171; 
2 Inſt. 176. 


52. 


to the Exigent; but if the Appellee be in a foreign County, the Co- 


roner cannot award Proceis againſt him, but muſt leave it to the Ju- 
ſtices of Gaol-Delivery, or others before whom the Appeal is afterwards 
recorded. | Ts 

A Coroner may take the Confeſſion and Abjuration of a Felon, and 
alſo tt e Confeſſion of any Felony by an Approver. And as to Abju- 
ration, it is to be obſerved, that at the Common Law, if a Perſon ac- 
cuſed of any Felony, (except Sacrilege) whether in the ſame or any 
other County, for which he was liable ro Judgment of Death, and not 
charged with Treaſon, had fled to any Church or Church-yard, and 
within forty Days confeſſed himſelf Guilty before the Coroner, and de- 
clared all the particular Circumſtances of the Offence, and thereupon 
taken the Oath in that Caſe provided, (the Subſtance whereof was, that 
he abjured the Realm, and would depart as ſoon as poſſible, at the Port 
which ſhould be aſſigned him, and never return without Leave from the 
King, Ec.) he ſaved his Life, if he obſerved the 'Terms of the Oath, by 
going with all convenient Speed, the neareſt Way to the Port aſſigned, 
Oc. but he was Attainted of the Felony by ſuch Abjuration, without 
more, and conſequently forfeited his Lands, Goods, c. And now by 
21 Fac. 1. cap. 28. it is enacted, That no Sauftuary, or Privilege of Sanc- 
tary, ſhall be admitted or allowed in any Cafe. - 


——— 


(r) Where the Act of one Cozoner will be as 
 effecual as if done by them all, 


| (a) Wr Coroners are authoriſed to act as Judges, as in the 
Taking of an Inquiſition of Death, or receiving an Appeal of 


Felony, Sc. the Act of any one of them who firſt proceeds in the Mat- 
ter, is of the ſame Force as if all had joined in it; but it is ſaid, that 
after ſuch Proceeding by one of them, the Act of any other will be 


void; alſo it is certain that (/) where Coroners are impowered only to (b) 39 H. 6.i 


act miniſterially, as in the Execution of a Proceſs directed to them, up- 
on the Default or Incapacity of the Sheriff, all their Acts will be void, 
wherein they do not all join. 5 


* 


(G) Of Fees that he may lawfully take. 


ö B* Meſtm. 1. cap. it is enafed, That no Coroner demand or take 


any Thing of any Man to do his Office, upon Pain of great Forfei— 


ture to the King. 


But it is enacted by 3 H. J. cap. 1. © That a Coroner have for his 


a Fee, upon every Inquiſition taken upon the View of a Body ſlain, 13 5. 
An 44. of the Goods and Chattels of the Slayer and Murderer, if he 
| ave any Goods; and if he have no Goods, of ſuch Amercements, 


: 0 L bas 


2 Hawk, P. C 
52. 


(a) F. p. 6 
53. 4. 


14 H. 4 34. 


40. b. 
Comb. 435. 
& Qs 


nere. 


Vide 2 Inſt. 
176 That 
this Sta- 
tute was 


made in Af- 


rmance of 


the Common 


Law. 


Coꝛoners. 
de as ſhall fortune any Townſhip to be amerced for the Eſcape of the 
1 C Murderer, Ec. | 
[84 But the Coroners endeavouring to extend this Statute to Perſons ſlain 
i by Miſadventure, it was enacted by 1 H. 8. cap. . That upon a 
« Requeſt made to a Coroner to come and inquire upon the View of 
cc any Perſon flain, drowned, or otherwiſe dead by Misfortune, the ſaid 
c Coroner ſhall diligently do his Office, without taking any Thing 
* therefore, upon Pain to every Coroner that will not endeavour himſelf 
< to do his Office, (as afore is ſaid) or that taketh any thing for doing his 
« Office upon every Perſon dead by Miſadventure, for every Time Forty 
« Shillings. N 


(H) Of diſcharging him, and fo2 what Miſ- 
demeanonꝛs puniſhed, = 


163. IF any Coroner be ſo far engaged in any other publick Buſineſs in the 


F. N. B 
3 Zh 1 48. 1 County, that he cannot have Leiſure enough to attend the Office of 
5 1g. 2 Coroner, or if he be choſen Verderor of a Foreſt, or if he have not 


ſufficient Lands in the ſame County whereon to live according to his 
State and Degree; or if he be diſabled, either by old Age or any in- 
veterate Diſeaſe, as the Palſy, or the like, to execute his Office as he 
ought; and, as ſome ſay, if he follow any common 'Trade, he (a) may 
| be dilcharged by the Writ De Coronatore exonerando, which being direc- 
That by tech to the Sheriff, after a Recital of the particular Cauſe of the Diſcharge 
chuſing an- of ſuch Coroner, commands him to cauſe another to be choſen in his 


other, the room. | | 
Power and 8 | 
Authority of the firſt, ipſo facto, ceaſes. 


Regifer 17. But if any Writ of this Kind be grounded on an untrue Suggeſtion, 


3 3 5 the Coroner may procure a Commiſſion from the Chancery, to inquire W 
F. P. C49. of the Truth of it, and to return the Inquiry before the King into W — 
Chancery; and if upon ſuch Commiſſion the Suggeſtion be diſproved, W 
the King may make a Superſedeas to the Sheriff, that he do not remove | 
ſuch Coroner, or if he have removed him, that he ſuffer him to execute ( / 
the Office as he did before. 5 
5 P. C. i. If a Coroner be remiſs in coming to do his Office, when he is ſent 


Salk. 373. for, Cc. he ſhall be (Y) amerced by Virtue of the above-mentioned Sta- 
. P. C. i jo. tute De Coronatoribus. TE | 


| 
1 | (b) That if 8 . RE 1 5 | | 
f de returns a Wrong Preſentment, an Information will be granted againſt him. Comb. 386. 


"a Alſo by the 3 H. J. cap. 1.“ if any Coroner be remiſs, and make ſÞÞ 80 
N | | c not Inquiſitions upon the View of the Body ſlain or murdered, he 1 Cl 
Ki <« ſhall forfeit for every Default, one hundred Shillings. 5 (c) 
. And by the 1 H. 8. cap. 7. it is enacted, That if any Coroner 
1 <« ſhall not endeavour himſelf to do his Office upon any Perſon dead mo 
"M « by Miſadventure, he ſhall forfeit forty Shillings. | ver 
Tel Alſo by the 3 H. J. cap.1. it is enacted, That if any Coronet de | Pol 
| 6 ce not certify his Inquiſition, he ſhall forfeit one hundred Shillings. yo 
, | pot 
2 1 Copa 
| FF aig 
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| (c) ſaid to be a Sole Corporation. 


Coꝛpoꝛations. 
(A) Of the Nature and different Kinds ok Coꝛpoꝛations. 


(B) By whom, and in what Manner created. 
(C) Of the Names of Cozpozations ; And herein, 


1. Of the Name in its Creation. 
2. How far the Name may be varied from in Grants by or 
to a Corporation. : 3 5 
3. How far it may be varied from in Pleading and Judicial 
Proceedings. 1 


(d) What Things are incident to a Coꝛpoꝛation. 


(E) How Cozpozations differ from natural Perſons : 
And herein, 


1. Of Grants made by and to them. 

2. How they are to ſue and be ſued. 
3. What they may do without Deed. _ 

4. What Things they may take in Succeſſion. ; 

5. Where they ſhall be liable in their natural Capacities, 


C) Of the Diffolutfon of Cozpozations, 


< rs. 


_—_— - 


(4) Of the Nature and different Kinds ok 
Cozpoꝛations. 5 
Jorporations are of ſeveral Natures, all of them inſtituted for 


the better Government of a People combined together, and li- 10 C,. 49, 1 
ving under a regular Syſtem of Laws. fv 


Of Corporations ſome are Sole, and ſome are Aggregate; a 1 Rol. Abr. 


Sole Corporation conſiſts of one Perſon only as the (a) King; ſo a %% Who i 
Clergyman, by being made (5) a Biſhop, Prebend, Parſon or Vicar, is ; Corporkti. 
| on ſole by 


| 5 oy the Com- 
mon Law, and has thereby ſeveral Privileges and Prerogatives diſtinct from a Common Perſon, 


which vide Tit. Prerogative. (b) Theſe are founded by the King, and are under Eceleſiaſtical Go- 


vernment, yet the Common Law takes Notice of them, though not originally.—(c) If he holds his 


Poſſeſſions fingly, he is a Corporation Sole; but yer if with others he makes a Chapter, he is thereby 
Member of a Corporation Aggregate, ſo the ſame Perſon by being Incumbent of the ſame Prefer- 
ment, may ve both a Corporation Sole, and a Member of a Corporation Aggregate. Comp. Incumb. 37 2. 


A Corporation Aggregate is an (d) Artificial Body of Men, com- 4 2-4. 54. 


| poſed of divers conſtituent Members ad inſtar Corporis humani, the Liga- Carth. 217- 


i Show. 280. 
ments (4% And is 


| faid to be inviſible and immortal, and can only be created by Act of Parliament or the King's Char- 
| ter, for though ſome Corporations are ſaid to be by Preſcription, yer ſuch Preſcription always ſup- 
| | BME!) | poles 
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poſes an ori- ments of which Body Politick or Artificial Body are the Franchiſes and 


ginal Grant Liberties thereof, which bind and unite all its Members together; and 


from the the whole Frame and Eſſence of the Corporation conſiſt therein. 

Crown ; 

which 'being loſt or worn out by Time, yet having run out into a Preſcription, ſtill continues to 
unite them. 45 E. 3. 2. 3. Co. Lit. 130. 2 Bulſ. 233. Vide in the Argument of Quo warranto apainſt 
the City of London, 115. Kelw. 138. | | Wo 


. Alſo Corporations are ſaid to be Eccleſiaſtical or Lay; of Eccleſiaſti. 
Co. Lit.250.4. 4 1 

Inſt. 202. Cal Corporations ſome were called (a) regular, as Abbots, Priors, Oc. 
(a) Thoſe other ſecular, as Biſhops, Deans, Esc. | 
lived under | : . | | 
certain Rules, and had vowed true Obedience, wilful Poverty and perpetual Chaſtity; but are now 


orporations ſome are ſaid to be for general Government; 

as thoſe of Mayor and Commonalty, Sc. ſome for a particular Purpoſe, 

(b) Which as for the Advancement of (C) Learning, (c) Charity, or ſome (4) 

by the Civil particular Trade or Branch of Buſineſs: Theſe receive their Sanction from 

PC the Crown, and muſt be by the King's Licence; though a private Per. 

leges or U- ſon may be Founder, and may give them Laws to which they muſt ſquare 

niverſities, themſelves in their future Conduct. 

yet are con- 


Of Lay 


ſidered as Lay Corporations. Carth. 92. (c) Such are Hoſpitals. (d) As Trinity-Houſe for regulating 


Navigation, South Sea Company, rc. Vide Tit, Mandamus. 


— 
— 
—— 


(3) By whom, and in what Manner created, 


(H The Pope "HE King, by Virtue of his Prerogative, is the (e) only Perſon that 
dro can erect either an (f) Eccleſiaſtical or (g) Lay Corporation. 
have found- | | | 3 | 
ed or incorporated a College, &c. here, but it ought to have been done by the King himſelf, 4 C5. 


107. b. (J) 5 Co. 26. 4: Canwdry's Caſc. (g) 49 E. 3. 4. 49 Aff. 9. Bro. Preſcription 12. 10 Co. 33. b. 


10 Co. 33. b. But alſo the King may give Power to a common Perſon to name the 


Corporation, and the Perſons it is to conſiſt of; but when he hath ſo 


done, this Corporation does not take its Eſſence from the common Per- 

1 ſon, but from the King. Cs 5 

Vide 2 Ir Alſo by the 3 Eliz. cap. 5. every Perſon ſeiſed of an Eſtate in Fee- 

720. this fimple, may by Deed inrolled in the High Court of Chancery erect an 

Statuie ex- Hoſpital or Houſe of Correction, which ſhall be incorporated, and have 

pounded. perpetual Succeſſion, and ſhall be viſited by ſuch Perſons as ſhall be no- 
(b) By the minated by the () Founders thereof, Ec. oh 


Common 


Law, he that gives the firſt Poſſeſſions to the Corporation, is the Founder. 38 A 22. 50 40. 6. 


Bro. Co rody 12. 1 05. 33 5. — Bur if the King and a common Perſon give Poſſeſſions ro a Corporation 
at one and the lame Time, the King ſhall be the Founder only by his Prerogative. 5 Af. 6: 


10 be 30. In the creating a Corporation, the Law does not ſeem to require any 
Style 168. ſet Form of Words to be made vie of, as incorporo, fundo, erigo, Ec. but 
(i) As conſti- any Words (7) equivalent will be ſufficient. 


turns the | | 
Men ot ſuch a Town a Corporation, viz. Mayor, &c. 2 Rol. Abr. 197. 


10 0% 27.b. The King may grant to the Commonalty of D. that they ſhall be in- 


31. 4-6, corporated by the Name of Mayor, Ec. and that they may chuſe 3 
| Mayor, Sc. and this is a good Corporation, though the Election of a 
ai FA Mayor is zu (&) futuro; for there is a Diverſity between a Power, Li- 

I | | | bert y; 
of Parha- | 


ment, it was cnatted that there may be built one meet Houſe, Sc. that the ſame may be called, o_ 
hep ng | | an 


2 
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berty, Franchiſe, or other Thing newly created, which may take Effect and the 

in futuro, and an Eſtate or Intereſt which none can take without a pre- horde 88. 

ſent Capacity. if | | | | wn Be & 
des and the ſaid Governors, &:, ſhall for ever hereafter be incorporated, Ge. it was reſolved 
that no Hoſpital was incorporated by this Act, becauſe all the Words are de futuro. 1 Co. 23, 24. 


A Patent procured by ſome few Perſons only, ſhall nor (a) bind. the (a) 1 Rot. 
reſt, nor (Y) can the Inhabitants of a Town be incorporated without Ke. 226. 


che Aſſent of the major Part of them. ONES 5 BIN Brownl. 
As it is the King's Charter that creates Corporations, ſo ſuch Charter; a. 13 
1 . \ a 2 9 a a a e Wy 
(e) may mould and frame them as it ſhall think fir. (c) Of anti- 


| | . tient Time, 
the Inhabitants of a Town were incorporated when the King granted to them to have Guildbam Mer- 


catoriam. Reg. 219. 10 Co. zo. 


If the King grants Lands to the Men or Inhabitants of D. heredibus , x 


- 25 „ ie 

& ſucceſſoribus ſuis, rendring (4) Rent, (e) for any thing touching (F) 5 . Y 
thele Lands, (g) this is a Corporation, but not to other Purpoſes. : H + 1h 
(d) It the 


King grants Hominibas de Iſlington to be diſcharged of Toll, this is a good Corporation to this Intent, 


but not to purchaſe, 21 E 4. 59.—— Where the King in giving Lands to the Inhabitants of a Town, 
on Suppoſition that they were incorporated, ſhall be ſaid to be deccived in his Grant, and the Grant 


void. 1 Rol. Abr. 513. Co. Lit. 3. a. Lan. 21.—— But by the Foreſt Law, a Grant of a Privilege 
within a Foreſt, to all the Inhabitants, being Freeholders within this Foreſt, is good. 4 Inſt. 297. 
(e) By this they have Capacity to take, but not to grant the Lands to another. Cro. Eliz. 35. (f) 


Where a Charter made to Aliens may incorporate them quoad the King, and not quoad others. 


1 Rol. Rep. 148, 296. (g) But if the King releaſes the Rent, the Corporation is ipſo facto diſſol ved. 
Dyer 100. pl. Jo. | 2 | 8 


| One Corporation may be made out of another ; but it muſt be by the 10 Co. 31. 
| King's Charter; therefore where the Mayor and Commonalty of Lon- 49 E. 3. 4+ 
| : = 0d 7 ; | . 49 Aſſ. 8. 
don preſcribed ro make another Corporation in the City, though their Moor $84. 

| Cuſtoms are confirmed, yet it was held not to be good, without the 1 $jd. 291. 
* King's Charter. | ED | 2 Keb. , + op 

63, 88. 
1 Salk. 192. 


herein, 
1. Of the Name in its Creation. 


O Of the Names of Cozpozations : And 


is, as it were, the very Being of the Conſtitution ; for though it is 1 Leon. 307. 
the Will of the King that erects them, yet the Name is the Knot of Dyer 106. 


. | their Combination, without which they could not perform their Corpo- 3 
n rate Acts; for it is no Body to plead and be impleaded, to take and 2) H. 6. z 
give, until it hath (a) got a Name. pe | Hob. 52. 
Ha | I, 5 ; | | EEE #3 YT 
y 11 Co. 20. Owen 35. Dalſ. 78. (þ) 2 Berdl.2. 10 Co. 28. 2 In ſt. 665. that the Name of a Corpora tion 
t s as the Name of Baptiſm, which cannot be changed. ee, 


The Names of Corporations are uſually taken, firſt, from the Perſons 
of which they confiſt ; ſecondly, from the Uſe and Deſign of their Be- 
ing ; thirdly, from the Names of the Patrons thar firſt procured their 
Inſticution ; fourthly, from the Place they reſide ; fifthly, from the 
2 Names of Saints. Fo 3 

But though a Corporation muſt have a Name, yet that muſt be un- 1 Salt 191. 
derſtood to be either expreſſed in the Patent, or implied in the Nature Per Halt. 
of the Thing; as if the King ſhould incorporate the Inhabitants of Dale Ch. Juſt. 

6 M with 


THE Names of Corporations are given of Neceſſity; for the Name b | 
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with Power to chuſe a Mayor annually, though no Name be given, yet 
it is a good Corporation, by the Name of Mayor and Commonalty, 80 
the City of Norwich is incorporated to be a Mayor and Sheriffs, by the 
Charter of Henry the Fourth, and are called Mayor, Sheriff and Com. 
monalty. * | 

21 E. 4.59 Alſo the King may incorporate a Town by a Name, and after by ay. 
Fitz. Cant other Name, and then they ſhall uſe their Name according to ther 


** a a 


| 
30. S. C. l A ; 
(4) So a ſecond Corporation; and (a) yet they ſhall continue their (4) Poſſeſſions 0 
Debt to the they had before by the other Name. | 
Corporatt- - | | | EIT i 1 
on remains, though their Name is changed by a new Charter. 3 Lev. 238. (b) And all other Fran. 14 
chiſes and Privileges. 4 Co. 87. ö. | | | f 
1 Jones 261. So a Corporation may be incorporated by one Name, and Power gi. y 
College of ven them to ſue and purchaſe Lands by another Name. | | * 
Phyſicians 25 | | EEE | | 
and Butler. Lit. Rep. 168, 212, 350. Cro. Car. 256. S. C. | | 47 


Mod. 327. The College of Phyſicians were incorporated by the Name of the 
pogo ef Preſident, College or Coinmonalty of the Faculty of Phyſick, and after- 
tc, mare wards in the Patent it was granted that the Preſident of the College 
2 Salk. 451, ſhould ſue and be ſued in Behalf of the College. The College brought 
S. C. an Action againſt Dr. Salmon, upon the Statute for Practiſing without Li- 

cence, under the Seal of the College, and declared by the Name of the 
Preſident and College, or by the Name of the Preſident of the College; 
and the Court allowed to ſue by either, and ſo were the Precedents; 
for though it was a rare Inſtance that the Corporation ſhould be incor- 
porated by one Name, and have Leave to ſue by another Name; ye 
when it is ſo, it is very natural.and proper. | 


2. How far the Name of the Cozpo2atfon may be varicd 


from in G2ants, by o2 to a Cozpozation, | of 
1 85 nh | 4 & 
16 Co. 123. Although the Names of Corporations are not meerly arbitrary Sound, MW fron 
Gouldſ. 122. yet if there be enough ſaid to ſhew that there is ſuch an artificial Being, W I 
| and to diſtinguiſh it from all others, the Body Politick is well named, . th 
though the Words and Syllables are varied from; and this the rather W 8 
in Grants, which are to have a favourable Conſtruction. | | ö wid 
10 Co. 125. So if the Name be expreſſed by Words (a) Synonymous, it is ſufficient; MW T 
(e) So if the as if a College be inſtituted by the Name of Guardianus & Scholares di pe 5 
| ro” 50 1111s {ive Collegii Scholarinm de Merton, and they make a Leaſe by the | dae 
Prepoſitus & Name of Cuſtos & Scholares, it is good. | ITS 
$041, where | | | DE os [ 
5 mould be Scholaves, it is good. 11 Co. 20.——So if F. S. Abbot of B. makes a Leaſe, by the Name . 
of Fo F. Clericus de B. 11 Co. 21. | | | | Abb 
10 Ce. 125. If there be a Corporation founded by the Name of Mayor and Bur. i 
The Goin of genſes Burgi Dow” Regis de Linn Regis, and an Obligation is made to 
Fe Purgeſ: them by the Name of Mayor and Burgenſes de Linn Regis, without 1 3. L 
tes of Lyn ſaying Burg: Dom Regis, it is well enough; for the Parties are ſuffici- 
Regis ently expreſſed; and all Boroughs are founded by the King. | . 
Bob. 124. If a Houſe be ſounded by the Name of Miniſter Dei pauperis domus, T 
and a Leaſe be made by the Name of Mznifter pauperis domus Dei, this ©!0ns 
is well enough; for the ſame Deſign is ſpecified by both Names. * 
10 Co. 125. But if a Houſe be founded by the Name of Guardianus & Hlolares Vere 
domus five Collegii Scholarium de Merton; and a Leaſe be made by them, coul 
by the Name of Guardians & Scholares domus ſive Collegit de Merton, it Pot 
is a material Variance of the Name, ſince they have not expreſſed the Paſt 
Deſign of the Houſe, which is a ſubſtantial Part of the Name. 5 food 
2 fata 
2 un But: Guay 


0 
+ 
* 
- 


I 


| his room. | 


of the Cathedral Church in Oxford, and they make a Leale by the Name 
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But if a College be inſtituted by the Name of Aula Scholarny: Regime, 11 Co 20. 
to be governed by a Provoſt, and they are confirmed by the King, by Arras's Caſe. 
the Name of Preepoſitus & Soares Arle Regin, and they make a Grant 

of an Advowſon by that Name, this is good ; for that College would 

never have a Name according to the Words of the firſt Charter, for 

then it would be a ſole Corporation, which is contrary to the general 
Convenience of ſuch a Body; for the Name would be Prepojitus Schola- 

Vu Aulæ Regine, which cannot be intended, and the Word S:hotares is 


not required, as in the former Caſe; and the Placing it where it is con- 


firms the Eſtabliſhment, and this Confirmation of the King, and common 
Appellation, are good Interpreters ot the original Intent of the Name. 
Edward the Fourth incorporated the Deans and Canons of ind 
by the Name of the Kimg's Free Chapel of St. George the Martyr ; and in 
the Time of Philip and Mary, made a Lealc by the Name of The Dean 
and Canons of the King's and Queen s Free Chapel, &c. this was held a ma- 
terial Miſtake of the Name; for it takes its Name from the Founder 


that is here miſtaken, and the Name of a different Perſon ſubſtituted in 


I Co. 124 


If a Corporation be founded by the Name of tlic Dean and C hapter Poph. 57. 


of the Dean and Chapter of rhe Cathedral Church in the Univerſity of 
Oxford, this is well enough; for the (4) Place of the Situ 


ation is well (3) A Cor- 
and ſufficiently ſhewn. 5 5 e 
| muſt be 


named of ſuch a Place as will diſtinguiſh its Situaticn from others. Vide 10 Co. 29 b. 32. b. 2 Brownt, 


244. 1 And. 196. 1 Rel. Abr. 513. 


If the Prior of St. Michael of Coventry makes a I.eafe by the Name 10 Co. 124. 
of the Dean of Coventry, this is good; ſo (/) if they had granted an (“) So if a 
Annuity or Corody, and the Name of the Saint had been omitted COrparatien 

5 . . : be inſtituted 
in Honour 


of St. George the Martyr, and in a Leaſe they omir the Word Martyr, it is well enough; for the Name 


of Dedication is but an empty Sound 
from all others. Poph. 59. 


If there be an immaterial Addition, this doth not hurt; for, as if Cre. £iz.$16. 


the Preſident of Scholars of Corpus Chrifti College in Oxford, make a Leaſe 


by the Name of Preſident and Scholars of Corp, Criſt; College in Com 
Oxon, this is good; for ile per inutile non vitiatur. | 1 Leon. 307. 
In Deviſes, if the Name of the Corporation be miſtaken, yet if there ©yer 106. 
be Words {ufficient to ſhew that the 'Teſtator could only mean and intend 8 OF 
233 1 * . N : Ae erk. 8. 
ſuch a one, it will be ſufficient; as a Deviſe to George, Biſhop of Norwich, Ouen 35. 
when his Name is 7% u, &c. „ | " Dabl 8 
« . | | | 378. 
But if a Deviſe be to the Abbot of St. Peter, where it is really the Hob. 33. 
Abbot of St. Par, the Deviſe is void; for here the Saint's Name is the 19 H. 8. 8. 
only Specification of the Party in the Deviſe which is miſtaken. 


3. Dow far the Name way be varied from in Pleading 
and Judicial Proceedings. 


There is a Difference between Writs, Declarations, Cc. and Obliga- 6 Co. 65. 

tions and Leaſes, Ec. for if the Name of a Corporation be miſtaken in 

a Writ, a new Writ may be purchaſed of common Right; but if it 

were Fatal if miſtaken in Obligations and Leaſes, the Benefit of them 

would be wholly loſt; and therefore one ought to be ſupported, though 

not the other; as (c) where John, Abbot of N. granted Common of (e) A Cor- 

Paſture to J. S. by the Name of Milliam Abbot of N. this was held poration was 

good,; but if this Name had been thus miſtaken in a Writ, it had been iuted by 

fatal. | the Name of 

3 | TEE | | ; Projeitt 67 

>Waralarorum nauſtiar de Neceriſte, and an Action brought by the Name of Præſecti Guardini, So lis 

£29 held 1. 2 ul ſt. 233. Tiling and Pexal, & 11 Co. 21. In pieading a Leate by a Dean and 

-hapter, the Name of the Dean wuit be ſhewed. Co. Lit. 3. a. | 
There 


„ hd no otherwiſe requilite than to diltinguiſh the Corporation 


Th 
of 
11 


504 Tp Coꝛpoꝛations. 


Hob. 211. There is alſo a Difference between an antient Corporation and a Cor. 
Ney 54 poration newly erected; for an antient Corporation; by Uſe, may have 
2 Bron 29 2 ſpecial Names differing in Subſtance, but otherwiſe of a Corporation 
Tan 229+ created within Memory; for this regularly can only have the Name by 


— 


A * 

Dyer 279. which IT 15 inſtituted. 2 8 Ne: oY 

3 Mod. 6. If the Advowſon of Popiſh Recuſants Convict be given to the Chan. 
10 Co. 8. cellor and Scholars of the Univerſity of Oxford, and they bring their 


Chancellor of Action by the Name of the Chancellor, Maſters and Scholars of the Uni- 

8 verſity of Oxford, this is well brought; for a Corporation by Act of Par. 
for in Acts of Parliament, the Subject and Deſign of the Legiſlature 
muſt be reſpected; and thoſe, that have the Power wholly to change 

the Name of Things, have certainly Power to alter it in any Act of 
theirs; and all inferior Juriſdictions are bound to ſupport the Senſe of 
the Law, and not to deſtroy it, if it hath any Meaning. 


2 Inſe, 666. A Parſon muſt be impleaded by Chriſtian and Surname, and not 


Tuev. 34, 49. John, Parſon of D. Cc. but in other ſole Corporations, the Chriſtian 


Name only is ſufficient ; as John, Biſhop of Canterbury, Thomas, Abit 
0 D. Ge. JJ 8 [ES 3 

4 But where the Corporation is Aggregate of many capable Perſons, a 

Mayor and Commonalty, Dean and Chapter, &c. none of them in 

Pleading, are named by their proper Chriſtian and Surnames ; and the 
| Reaſon is, becauſe in the firſt place, the Death of the Individual is a 

good Plea in Abatement, for a new Succeſſor comes in his Place, that 


2 Inft. 666. 
Skin. 2 


was not Party to the former Writ; but Bodies Aggregate are immortal 


and invariable ; and therefore the Parties to the firſt Writ are always the 
„CC > N rp Cn Ss 3 . fy 
Ky nr If a Writ is brought by the (a) Warden and College of All So, 
x 2 6 for Lands, c. quod clamant eſſe jus & hereditatem ſuam, this is well 


s. C. enough, though it is not ſaid Jure Collegii; for they have no other Ca- 

(a4) But if pacity. = | 
«a Parſbn | 3 ; 5 . 1 
pleads he was ſeiſed, he muſt ſay Jure Eccleſie, for that he hath two Capacities; ſecus of an Abbot, 
Dean and Chapter, Sc. 1 Leon. 153. per Anderſon. So in Caſe of a Biſhop, it muſt be ſhevel 
quo Fure. 2 Lev. 68. 1 Vent. 223. Where it cannot be alledged that a Man was ſeiſed Jure Prei- 
teratus, but ought to be Jure Cantariæ, vide Cro. Car. 21 5. If a Dean and Chapter, being Parſons 
imparſonee of the Church of D. demand the whole Church, Oc. they ſhall ſay they were ſeiſed Fur 
Eccleſie de D. Ploav. 503. | ; 5 | 


c. Car. 414. If the Corporation be named by their Name, and afterwards miſtaken; 
_—_ wy as if Judgment be given in an Action of Debt, that the Mayor or Com- 
of London, monalty and Citizens ſhould recover the Debt and 67. Coſts eiſden 


Major Communitat Ci vibus, this will be Error. 


) What Things are incident to a Coꝛ⸗ 
pozation. : 
3 Mod. 15+ | 
k Rol. Abr. 
573. 


poration is Proviſion in the Act of Incorporating, 
duly crea- 


red, all other Incidents are racitly annexed. 10 Co. 30. b. that it is incident to ſue and be ſucd, te 


purchaſe and ſell; bur vide Tit, Mertmain, and 10 Co. 30. 1 Rel, Abr. 515. Hob. 211: 


2 ki F 


liament may take by another Name than that by which it was inſtituted : 


Corporation is a Creature of the Charter that conſtitutes and 
| gives it Being, and preſcribes Bounds and Limits to its Operations, 
(bY Thar beyond which it cannot regularly proceed, yet there are ſome Things | 
when a Cor-(b) incident to a Corporation, and which it may do without any expreſs | 


as 
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As if the King creates a Corporation, and does not give any expreſs 19 Co. 31. 
Power in the Letters Patent to make Laws, yet this Power is incident Hob. 211. 
to the Corporation, and included in their Incorporation ; for a Body WE 9. 
Politick cannot be governed without Laws, but thele By-1 .aws (a) % Tat 


ought always to be ſubject to the Laws of the Realm, as ſabordinare* every By- 


thereto. Law, by 

| | which the 
Benefit of the Corporation is advanced, is a good By Law, for that very Reaſon, that being che 
true Touch {tone of all By Laws. Carth. 482. per Holt, vide Tit. By Laws. | 


Antient Corporations tiave, as incident to them, a Power of (5) 12 C. 120. e 
electing Members; but in newly erected Corporations, the Charter 3 Med. 14. "18 


that gives them Being, muſt provide for their Continuance and Succeſ- . 1 me 
JF Cleates 


ſion. | a 281 pora— Rs 4 

tion of a Mayor and eight. Aldermen, with a Clauſe in the Patenr, Quod ſuper Mortem vel remotionem | | | 1 

alicujus Aldermannt li eat major! E ceteris Aldermannis infra octo dies proxi uo 70 poſt mortem vel ve, otionem, M. i 

to ele& another Alderman into his Place, though no Election be within eight Days after the Death 

of an Alderman, yet they may elect an Aiderman ar any Time after. 1 Rol. Abr. 515, 514. and now ay 
| wide the 11 Geo. I. cap. 4. and for the Manner of GEARY 9 Ann. 3 Bulſt 71. 1 Salk. 190. and Tir, 4 0 
\ , | 8 | | 9 


If a Corporation be created of a Mayor and eight Alderman. with a 1 Rot. 4. | my 5 
Clauſe in the Patent, that if any of the Aldermen die, or be removed that 5 5 i 
it ſhall be lawful for the Mayor, and the Reſt of the Aldermen, within 5 e 0 
eight Days after the Death or Removal, to elect another in his Place, Statute | FF 

though it is not limited that they, or the greater Number of them 33 H. 8 | | WH 
may elect, yet the greater Number may elect. TO 

And if in the above Caſe the Mayor, at the Time of the Death of 1 por. Aly. 
an Alderman, be abſent from Londo, till after the eight Days, and che 515- 
Aldermen, within eight Days, come to the Deputy, and require him to | 1110 
make an Aſſembly of them to ele& another within the eight Days, and he 1 
refuſes, and thereupon the greater Part of the Aldermen aſſemble them- b 
{elves without the Mayor or his Deputy, and elect an Alderman, this is 
a void Election; for the Mayor (c) ought to be preſent at it, by the (c) But for 11 
Words of the Grant. this Site | EIT 2 it F 
and how it 1s now remedied, where the Mayor, or other Officer, who ouzht to preſide, cara or | | BE 
accidentally abſents himſelf, by the 11 Geo. 1. | 


Alſo where a Charter impowers a Corporation to che Officers, it 5 Abo. 400. 
impliedly obliges the Perſons choſen, to undergo and to ſtand to the No- 13 
mination; for by accepting of any Letters Patent there is an Obliga- 1 
tion on the Parties accepting, to perform all Things thereby required, 4774 
as to undergo all Charges, Offices, Ec. in 

Corporations have alſo divers Franchiſes, Sc. as Felons Goods, 14 14 8. q 1 
Waifs, Eſtrays, Treaſure Trove, Deodands, Courts and Coꝑniſance of iy H. 6. 52 
Pleas, Return of Writs, Fairs, Markets, Exemptions from "(erving i in 39 E. z. 35. 
Offices or on a Jury, Exemptions from Payment of Toll, the Aſſiſe of | #* 33“, 
Bread and Beer, a Pillory and Tumbrel, the Office of a Juſtice of Ham, on 
Peace, Coroner, Clerk of the Market, &c. but theſe muſt be menti- 
oned in the Charter, and granted by expreſs Words. 

And if there be Letters Patent, which grant to the Body Politick 


, Mod. 440. 1904 

d nan Exemption from Tolls or Privileges of Pairs, (4) Commons, Oc. all ; "I 90 

„die particular Members ſhall take Advantage of theſe Grants. (4) But a | hk #14 Wh 
3 | Corporation | | (T4 
8 3 of a Town cannot preſcribe for Common for the Freeholders of the Town. 2 Keb. 25. . 

| 1 | * 

N | 6 N (E) How 1 
* | * 
jd 


50% Coappoꝛations. 


() How Coppozations differ from natural Per- 
ſons: And herein, 


1. Of Gzants made by and to them. 


45 E. 3. 2. 3. A Lthough a Corporation Aggregate is ſaid to be inviſible, immortal, 
2 * and to exiſt only in Suppoſition and Intendment of Law, yet ſuch 

ons 8 not an artificial Body are by their Creation (a) capable of (5) purchaſing 

capable of and parting with their Poſſeſſions. 5 5 

a Protection EI os 5 „F . 

proſectur or moratur; becauſe the Corporation itſelf 1s inviſible, and reſteth only in Confideration of 

Law. Co. Lit. 130. 2 Bulſt. 233.— It hath not been known that a Corporation hath been bound in 

a Recogniſance or Statute- Merchant. Moor 68. pl. 182.— They cannot do Homage or Fealty, he. 

cauſe they muſt be done in Perſon. Co. Lit. 66.b. 4 Co. 11. 4. 10 Co. 32. b. (b) But they cannot 
retain without a duc Licence in Mortmain. Co. Lit. 99. vide Tit. Mortmain. | | 


* 


21 E. 4. 12. But a Dean without the Chapter, a Mayor without his Commonalty, 
| Moor 51. the Maſter of a College or Hoſpital without his Fellows, cannot pur. 
chaſe or grant, or make any Contract that will bind the Corporation. 
Vide Tit, If a Remainder be limited to ſuch a Corporation as the King ſhall 
| Remainder, next erect, this is no good Remainder, though a Corporation be erected 
| before the particular Eſtate determine; for tho' a Remainder limited to 
the eldeſt Son of F. S. in ſuch a Manner, be good, yet this Body of Men 

is only capable of taking when they are in eſe. Ry 
If a Feoffment or Grant be made by Deed to a Mayor and Com- 
Co. Tit. 9 nionalty, or any other Corporation Aggregate of many Perſons capable 

(b) So if | ©: el | P 

Lands are to purchaſe, they have a Fee-fimple without the Word Succeſſors; (4) 


given :o the becauſe in Judgment of Law they never die. 
King by 85 3 5 | A | | 
Deed inrolled; without the Word Succeſſors or Heirs, a Fee-ſimple paſſeth; Co. Lit. 9. 


21 E. 4. 76. If a Leaſe be made to a Corporation Aggregate for the Life of the 
Focus Abr. Leſſor, this a good Eſtate for Life, becauſe the Life of the Leffor, 
a which is wearing and will determine, is the Meaſure of its Continuance; 
but if a Leaſe be made to a Corporation Aggregate for their own Lives, 
this is no Eſtate for Life, but a Fee-ſimple; for the Leaſe being made to 
them as a Body Politick, which has.a continued Succeſſion, and never 
dies, a Leaſe made to them, during their Lives, is equal to a Grant 
made to them while they continue a Body Politick, which, by Reaſon 
of the perpetual Succeſſion of its Members, is in Law looked upon to be 

1 C0 122; for ever. | | %%% nw Hl DE any 
„ A Corporation cannot be ſeiſed to the (c) Uſe of another; and 
92 8 therefore it is ſaid, that if one by Licence, without a valuable Conſide- 
an Prcch. lation, make a Feoffment, levieth a Fine, or ſuffers a Recovery, or the 
tor, vide like, to a Corporation, to the Uſe of F. S. that the Corporation ſhall 

1 Rol. Abr. have it to their own Uſe. | ER, = 

* If A. grants to the Mayor and Burgeſſes of D. the Moiety of a Yard- 
3. Leon. 30. Land, in the Waſte of- „ without deſcribing in what Part it 
ſhould be, or how it is bounded, the Corporation cannot make their 
Election by Attorney, but are firſt to refolve on having the Land, and 


then they may make a ſpecial Warrant of Attorney, reciting the Grant 
to them, and in which Part of the ſaid Waſte their Grant ſhould take $ 


Effect, and according to ſuch Direction the Artorney is to enter. 


JW 


Surrender thereof, leaſes to them for fifty Years, they may with their 


Corpoꝛations. "or 


2. How they are to fue and be ſued. 


Corporations Aggregate muſt ſue and defend by (a) Attorney; and ©. L;. 66. 
therefore the () proper Proceſs againſt them is a Diſtringas. (2) They 


| canno be 
eſſoigned. Dalſ. 121. pl. 154.— cannot be outlawed. 10 Co. 32. bh. —— No 4'tachment lies againit a 
Corporation. Raym. 152.—— ( Where on ſuch Proceſs the Court will order ihe Sheriff to re— 
turn good Iſſues. 1 Salk. 191. | 


After Service of a Writ of Execution of a Decree againſt a Corpora- 2 Ver». 306. 
tion, the next Proceſs is a Diſtringas, and after that a Sequeftration, which <p Chan. 
being once awarded, they can never after come and pray to enter their ae EE 
Appearance, as they might have done on the Diſtringas, which iffues for 
that very Purpoſe to compel them to appear ; but the Appearing being 
paſt, the Proceſs muſt go, becauſe the Appearance being only in Payour 
of Liberty, can be of no Service to a Corporation, which cannot be 
committed. „„ 1 

A Corporation Aggregate cannot diſtrain in their own Perſons, but by, ,.....:, 
their Bailiff, and therefore no (c) Replevin lies againſt them by the 155, 


OL be declared. 
againſt, as in Cuſtedia Mareſe halli. 6 Aod. 183. 


Name of their Corporation. (-) Cannot 


z. What a Coꝛpoꝛation may do without Deed, 


Aggregate Corporations, conſiſting of a conſtant Succeſſon of various , 7, . 
5 5 | 5 : Co. Lit. 94. b. 
Perſons, can regularly do no Act without Writing; therefore Gifts (4) 6 Co. 38. b. 
by and (e) to them (7) muſt be by Deed. Cro. 5 8 1 70. 
0 = | 2 : . i 2 Can | 505 
Raym. 194. (4) They cannot atrorn without Deed. 6 Co. 38. b. (e) A Gift to a Dean and Chapter, 
or other Corporation Aggregate, muſt be by Deed. Co. Lit. 94. b. — But an Abbor, Biſhop, Parſon, 


Sc. or other ſole Body Politick might have been enfeoffed without Deed. Co. Lit. 94 b. 
Where if pleaded, the Thing is done, it muſt be intended by Decd. Cro. Fac. 411. 2 Sand. 303. 


A Corporation Aggregate cannot, without Deed, command their Bai- * 
# g | 5 3 _ I Nol. Abr. 
liff to enter into certain Lands of their Leaſe for Years, for a Condition 514. 
broken. Fro. Flix. 

| | „ | He: 
2 Rol. Abr. 699. S. C. & vide Cro. Fac. 411. Cre. Car. 269. 


But a Corporation may employ one in ordinary Services without Deed, 1 Vert. 47. 
as a Butler, Cook, c. but not to appear for them in an Aſſiſe, or any! 4. * 
other Act which concerns their Intereſt or Title. 1 5 

So a Man may avow the Taking Cattle Damage: feaſant, as Bailiff to a 3 Lev. 197. 
Corporation, without having any Precept in Writing. ; | 

Alſo a Corporation Aggregate may appoint a Bailiff to diſtrain with- 1 $atk. 19r. 
out Deed or Warrant, as well as a Cook or Butler; for it neither veſts 
or deveſts any Sort of Intereſt in or out of the Corporation. 

So if the Sheriff makes a Warrant to a Corporation that hath Return Mer 552 
of Writs to arreſt a Man, they may by Parol make a Bailiff to ese— 
cute it. | | | | 

If a Leaſe for Years be made to a Corporation Aggregate of many, „ 0, 68 


they cannot make an (g) actual Surrender thereof, but by Deed under (% Bur if 
their Seal, = they accept 
| a new Les ſe 
thereof, this is a Surrender in Law, of their firſt Leaſe. 10 Co. 68. b. 


If the Church-wardens of F. are incorporated, Cc. and the King 19 6“. 
Leaſes, £9. to them for twenty-one Y cars, and, in Conſideration of a 


CW! 


(f? 
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5 Coꝛpoꝛations. 


* 


— . 


(a) A Dean own Hands, and without Writing, (2) deliver the firſt Letters Patent 


and Chapter into Chancery to be cancelled. 

in their 5 1 | | 
Chapter-Houſe, acknowledged a Deed of Grant of their Lands to the King, without mal ing an At- 
torney. Moor 676. held clearly by Egerton, Lord Keeper, that it might be done as well as to put 
their Common Seal to a Decd, without Attorney; but vide 1 Leon. 134, 1 Rol. Rep. 82. 


Carth. 390. In Ejedtment, the Plaintiff declared upon a Demiſe made to him b 
Patrick ver. the Aldermen and Burgeſſes of- „ without ſetting forth that it was 


* by Deed, or under the Seal of the Corporation, and on a Writ of Er 
| ror, it was held well enough; and that this being a fictitious Action to 
( Where try the Title, the Demiſe need not (b) now be ſet out to have been by 
in an Eje&- Deed. | oy | 
ment for VN | | . 

Tithes, the Demiſe not being by Deed, the Judgment was arreſted. Cys. Fac, 613. Swadling and Pier 


1 Salk. 192. [f a Mandamns be directed to the Mayor and Commonalty of T. the 
OP Return may be made in the Name of the Corporation, without the Com- 
nm 15+ mon Seal, or the Hand of the Mayor ſet to it; for though a Corporation 
cannot do an Act in pais, without their Common Seal, yet they may do an 

Act upon Record, by which they are eſtopped to ſay it is not their Act, 


4. What Things they may take in Succeſſion. 


Gui Lin 6 A Corporation Aggregate may take any Chattel, as Bonds, Leaſes, 
Kol. 4, Ec. in its Political Capacity, which fhall go in Succeſſion, becauſe it is 
515. always in Being... ont ; 85 e 

Co. Lit. 46 b. But (c) regularly, no Chattel ſhall go in Succeſſion, in Caſe of a 
Hob. 64. ſole Corporation. 355 

Ts a. (c) But a Sole Corporation by Cuſtom may be enabled by the ſame Cuſtom to take a 
Chatte] in Succeſſion, as the Chamberlain of Loxdon, whoſe Succeſſor by Cuſtom may have Execution 
of a Bond, or Recogniſance acknowledged to his Predeceſſor for Orphanage-Money. 4 Co. 65. Cr 
Eliz. 464, 682. | Es | 8 . e | 5 


1 46. ö. Therefore if (4) a Leaſe for Years be made to a Biſhop and his 
(d) The Or- Succeſſors, and the Biſhop dies, this ſhall not go to his Succeſſors, but 
naments of to his Executors. — 

the Chapel . . | | : | 

of the Predeceſſor belong to the ſucceeding Biſhop, and are meerly in Succeſſion, though other 
Chattels, in Caſe,of a Sole Corporation, belong to the Executors of the Deceaſed, and go not in 
Sueceſſion. 12 Co. 105. So the antient Jewels of the Crown ſhall go to the Succeſſor, and are 
not deviſable by Teſtament. Co. Lit. 18. b. — But may be dilpoſed of by Patent. Cro. Car. 344. 


(e)19 2.6.44 If a (e) Maſter of an Houſe, that hath a Covent and Common Seal 


"NG ow recovers in an Annuity, and after Arrearages incur, and after he dies, 


the Succeſ- | 
ſor of an of the Predeceſſor, becauſe the Executor could not make a Teſtament. 


Abbot ſhall | | | | EE 
recover Damages in a Writ of Entry, though it is otherwiſe in Caſe of a Biſhop, and other fole ſect: 
lar Bodies Politick. 2 Inſt. 286, Fg | Es | 


19 H. 6.44 But if a Parſon recovers an Annuity, and after Arrearages ir. cur, and 
4 gr Abr. after the Parſon dies, the Executor of the Parſon ſhall have the Arreat- 
Sul ages, and not the Succeſſor, becauſe he could make a Teſtament. 


1 Rel. Abr. By the Charter granted to the College of Phyſicians, and confirmed Þ 
515. A. in Parliament, the Offenders in practiſing Phyſick in London, without] 
kins and Admiſſion by the College of Phyſicians, ſhall forfeit 51. for every Month, 

6 alterum dimidium dico Præ ſidenti & Collegio; on 
Ny 121. this Charter it was held, that if the Preſident of the College recovers in 
1 Brownl. 93. Debt againſt an Offender, and dies, the Succeſſor ſhall have a Scire fa . 


Gardner. 5 ; 
Cro. Fac. 1 59. Um dimidium Regi 


8 5 cias to execute it, and not the Executor; for the Predeceſſor recovered 
it as due to him and the College. 


I 5. Uher , 


the ſucceeding Maſter ſhall have the Arrearages, and not the Executor 


on VO. Ar bn 1 Ms: 


Of 


eu- 


Wrong ſhall be charged therewith, and not the Corporation, which 


their private Capacities. 


Principal of the Company, and endorſed Siglllat' & deliberat' in preeſentia, n granted | 3588 


EO... a 


' 
* 
— 


.. chere they wall be liable in their natural Capacities, 


If a Corporation Aggregate diſſeiſe to the Uſe of another, they are Vide Tit. 
Diſſeiſors in their natural Capacity, and the Perſons who committed the Pe {in 


conſiſting of a conſtant Succeſſion of yarious, Perſons, and as a Corpo- 
ration, can regularly do no Act without Writing. 885 


If a Mayor, or any other Member of a Corporation, procure a falſe 1 gal. 14, 
Return to be made to a Mandamrs, they may be proceeded againſt in | 


? 


If the Maſter and Wardens of the Company of Woodmongers enter! Lows #89: 
into Bond thus, viz. Noverint, &c. Magiſtrum & Guardianos, Ec. tener!, — Where 
Sc. and the Common Seal is thereto, and it is ſigned as uſual, by the # Corporati- 


o . . : \ . 4 « 5 a 0 3 n A it ff - 
Oc. and the Corporation is diſſolved after, yet they Thall not be (a) = 4 ame bo W 
charged in their natural Capacity. | terwards | 
Vide Owen 73. 2 And. 107. (a) Where in Equity the private Members of a Company were made wh 
liable to the Company's Debts, where the Company had no Goods. 2 Vern. 396. Es | 14: 


(F) Ok the Diſſolution of Cozpozations, „„ it 


F all the Members of an Aggregate Corporation die, the Body Po- (5) 1 Re. 
: I lick is diſſolved; but if the King makes a Corporation conſiſting Abr. 514. 
of twelve Men, to continue always in Succeſſion, and when any of them C) 10 O.. 
die, the others may chuſe another in his Place; (c) if three or four of Rol. Abr. 
them die, (4) yet all Acts done by the reſt ſhall be ſufficient. e 


_ V . FC —If an 
Corporation Aggregate, as Mayor and Commonalty, or Dean and Chapter, make a Feoffmen . 
Letter of Attorney to deliver Seiſin, this Authority, does not determine by the Death of the Mayor 
or Dean, but the Attorney may well execute the Power after their Death, becauſe the Letter of At- 
torney is an Authority from the Body Aggregate, which ſubſiſts after the Death of the Mayor or 
Dran; but if the Dean or Mayor be named by their own private Name, and die before Livery, or 
be removed, Livery after ſeems not good. Co. Lit. 52. b. 2 Rol. Abr. 12. 14 H. 8. 3. 11 H-7: 19. 
(d) Bur if the Body Politick wanteth its Head, nothing can be done during the Vacation; as in Caſa 
of a Dean and Chapter, Mayor and Commonalty, when there is no Dean or Mayor. Co. Lit. 264. 


& vide Moor 52. Daliſ 55. —— Therefore the Maſter of a College cannot deviſe Lands to the Houſe of 
which he is Head. Dalſ. 31. 4 Leon. 223 | 


N 


Alſs a Corporation may be diſſolved by Miſuſer or Abuſer; for as all 2 Inſt. 222. 
Franchiſes flow from the Bounty of the Crown, ſo there is a tacit or oh 8 ON 
implied Condition annexed to ſuch Grants, which if broken forfeits the 44 he Ae. 
whole Franchiſe. guments in 
| | EE ; iy, | the great 
| | gainſt the City of London, which was brought againſt the whole Corpora- 
ion. 1, For that the Common. Council had petitioned the King, upon a Prorcgation of Parlia- 
ment, that it might meet on the Day on which it was prorogued, and had charged the Prorogation 
as that which occaſioned a Delay of Juſtice. 2. Thar the Corporation had impoſed new Taxes on 1 
their Wharfs and Markets, which vas an Invaſion of the Liberty of the Subject, and contrary 10 8 
Law; and the Judgment in that Caſe vas that the Franchiſe ſhould be ſeiſed into the King's Hands, but F N. 
vide 2 W. e M. by which this Judgment is declared to be void and illegal; and vide the Caſe of 
Fehn Smith, 1 Show 280. 4 Mod. 52, who being choſen an Alderman of the City of London, after the 


Caſe of the Quo warranto 3 


laid Judgment (which was never recorded) the Queſtion was, whether he was duly elected, ſo as | We 
do be obliged to take the Oaths preſeribed by 1 MV. & M. and it was refolved, that though a Cor- 1 
Poration might be forfeited, yet that the Proceedings and Judgment in the Duo cvarrarto, agu iuſt the | N 
y Cy did not diſſolve the Body Politick, or make their ſubſequent Ads void; and confequentig i 
I that Sir John's not taking the Oaths purſuant to the 1 W. & A. was a ſufficient Cauſe to remove him | fi 
| rom the Place of Alderman. | n 
] | | 1 
Fl 
| 1g 
„ 
. 


510 


Cozpozations. 
Carth. 4833. If the Members of a Corporation refuſe or neglect to 5 choke ſuch Ot. 
but vide ficers, as they are obliged to chuſe by their Charter, this is a Forfeiture, 
11 Geo. 1. and conſequently a Diſſolution of the Corporation. 

1 Salk. 191. A Corporation may be diſſolved by ſurrendring the Charter, but a 
Surrender of an old Charter is void, for want of Inrolment. 

Co. Lit.102.6, If a Prior and Covent, concurrentibus his qua in jure requiruntur, are 
tranſlated to an Abbot and Covent, or to a Dean and Chapter, though 
the Name is changed, yet the Body is not diſſolved. 

3 Co. 75. b. Though a Dean and Chapter had ſurrendred (a) all their poſſeff ions 

(a) But to the King, yet their Corporation continued, and they remained a 

meg pag Chapter of the Biſhop to aſſiſt him in Spiritual Matters, Se. for all their 


Guardian of Poſſeſſions were from the Biſhop, and a Prebend, though he hath no Poſ- 


« Og; ſeſſion, hath Stallum in choro & vocem in Capitulo. 
when the 
Chapel and all the Poſſeſſions thereof are aliened. 3 Co. 75. a. 10 Co: . for there cannot be « a 


Guardian of Nothing. 


& Iams IF Lands are piven to 4 Corporation, which is (2) akervards difſol. 


1 Rol. Abr. 

816. | 

(b) A Debt 

due to a Corporation ſtill remains, though their Name is changed by a new Charter. 3 Lev. 238 
If a Corporation bind themſelves in a Bond, and are afterwards diſſolved, they ſhall not be 

charged 1 in their natural 9 I ow 237. & vide Ocven 73. 2 And. 10). 


Condition i in every Grant to a Body Politick. 


Colts. 


(A) Of the firſt Introduttion of, and giving the Plain 
_ tiff, Coſts de incremento. 


(B) Jn what Cafes the Plaintiff hall have no mont 
Coſts than Damages: And herein, 


1. Of Actions of Treſpaſs, whine the Right of Freehold or 
Inheritance may come in Queſtion. 

2, Of Actions of Slander. 

3. Of Actions of Aſſault and Battery. 


(O) Where the Coffs wall be doubled 02 trebled. 
(D) Of awarding the Defendant his Coſts, 


(E) What Perſons are intitled to 02 exempled from | 


paying Colts: And herein, 


1. Of Executors and Adminiſtrators. 
2. Of Officers and Miniſters of Juſtice. 


3. Of Informers, and where the Proſecution may be ſaid to 


be carried on at the Suit of the King, 
* Of Fe 


ved, the Donor ſhall have the Lands again; for the Law annexes ſuch a 


(x) Of | 


— 


1 ITY 2 9 0 . r — 


8 = ä ROSES FEES" | — 0 SN | — ; | | l F 


(F) Of Coffs in Reptevin, — — 

(G) Of Coſts in a Mrit of Error © © A WW. 

(H) 8 80 in the ſeveral Steps and Pꝛoceedings of 11.08 
a Cauſe, ; | il 


(1) Coſts how aſſeſſed oz taxed, 


_ 


| (A) Ok the firſt Jntroduction of, and giving ” 0 
the Plaintiff, Coſts de incremento. EET 1 


HERE were no Coſts at Common Law ; but if the Plaintiff , 25g. 288. 
did not prevail he was amerced pro falſo clamore; if he did pre- 
vail, then the Defendant was i miſericordia, for his unjuſt De- 177 
tention of the Plaintiff's Right, and therefore were not puniſhed ; {| 
| with the expenſa litis, under that Title. | | „„ | i 
But it being thought exceeding hard that the Plaintiff, for the Coſts 
| which he was out of Pocket in obtaining his Right, could not have any 
, oo , ot 
| By the Statute of Glouceſter, made 6 E. 1. cap. 1. by which in an 
Aſſiſe, c. Damages, upon the Inſufficiency of the Diſſeiſor, are given 
| againſt him that is found Tenant, and Damages are given in a Writ of 
Mort anceſtor Aiel, Ec. reciting that whereas before that Time, Dama- 1 
ges were not taxed but to the Value of the Iſſues of the Land, it is pro- 1 0 
vided the Demandant may recover againſt the Tenant the (a) Coſts, n.: 17 
; . 4 en SEES 5 (a) This ex- ; 
(Y) of his Writ, together with his Damage; and that this Act ſhall hold tends to all | 
Place (c) in all Caſes where the Party is to recover Damages. legal Coſts | 
f | | 5 of Suit, but | 
: In a Writ by Journeys Account, | 
the Plaintiff ſhall recover his Coſts of the firft Writ, and the Proceedings thereupon. 2 Inſt. 288. | =— 
© Secs if the firſt Writ was naught through the Plaintiff's Default, 2 Inſt. 288. as if brought againſt þ 141 
one Jointenant only. Kel. 127. (5) If Judgment arreſted, the Plaintiff, in a new Adtion, ſhall not 'F #44: 
recover the Coſts of the firſt. Cro. Car. 545. (c) Where a Man before, or by this Act, did not reco- 
ver Damages, though ſingle, double or treble, are given by a ſubſequent AR, the, Plaintiff ſhall 
recover no Coſts. 10 Co. 116. a.——As in a Quare impedit. 2 Inft. 289. 10 Co. 116. a. Kelw. 26. a.— 
” decies tantum. 10 Co. 116. b — SO in an Action upon 5 E. 6. cap. 14. of Ingroſſers, 10 Co. 116. ö. | 
hut in all Caſes where Damages were recovered before, or by this Act, the Plaintiff ſhall re- x; 
5 cover his Coſts alſo. 10 Co. 116. b. men! TD 6 


J not his Expences of Travel, Loſs of Time, Sc. 2 Inſt. 288. 
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I his was the Original of Coſts De incremento; for when the Damages _ 

were found by the Jury, the Judges held themſelves obliged to tax th Ml 
moderate Fees of Counſel and Attornies that attended the Cauſe. 1 | oy! 
And this was done in (d) all Real Actions in which there were Da- 


10 Co. 116. , 100 | 


mages at Common Law, and alſo in all Perſonal Actions; for even in (4) That in | 1 4k 
an Action of Debt, there are Damages given for the unjuſt Detention. a Formedon, 14 
; | | | | | On, | no Damages | 14 
were recovered, and conſequently no Coſts. Cro. Car. 425. 1 Vert. 88. 1 Lev. 146. Raym. Py aha | 0 f 
On traverſing Inquiſitions, vide Carth. 242. and for Coſts on Penal Statutes, vide infra, Letter (E) | N 1 
1 and Tit. Damages, in what Actions Damages were recovered. | e NY 


„ Allo by 88 9 VV. cap. 10. in all Actions of Waſte and Debt, up- 
| © on the Statute for not ſetting forth Tithes, wherein the ſingle Value 


or Damages found by the Jury ſhall not exceed twenty Nobles ; 2 

to and in all Writs of Scire facias, and Suits (e) upon Prohibitions, 5 1 
| © Plaintiff obtaining Judgment, or any Award of Execution, after Plea covering 14 
; © pleaded or Demurrer joined, ſhall recover Coſts. Do on a 180 
. - eclarati- N 


of q on or Attachment upon a Prohibition before this Statute, wide 1 Rol. Abr. 516. 2 Inſt. 644. 1 Jones 1 
447. Cro. Car. 559, 2 Fones 128. Raym. 387. 1 Vent. 348, 3 50. 3 Lev. 360. | 13 
(B) Jn {1 


mW Coꝛpoꝛations. 


() Jn what Caſes the Plaintiff ſhall habe 
no moze Coſts than Damages: And herein, 


:. Of Actions of Treſpaſs where the Right of Freehold 0 
Inheritance may be ſaid to come in Queſtton, 


BY the 43 Eli. cap. 6. it is enacted, “ That if upon Actions Per. 

c ſonal to be brought in any of her Majeſty's Courts at Weſtminſter, 
<« not. being for any Title nor Intereſt of Lands, nor concerning the 
« Freehold nor Inheritance of any Lands, hor for any Battery; it ſhall 
« appear to the Judges of the ſatne Court, and ſo ſignified or ſet 

„ down by the Juſtices before whom the ſame ſhall. be tried, that the 
« Debt or Damages to be recovered there in the ſame Court, ſhall 
6 not amount to the Sum of 4o5. or above, that in every ſuch Caſe 
the Judge and Juſtices, before whom any {ſuch Action ſhall be pur. 
„ ſued, ſhali not award for Coſts to the Party Plaintiff any greater or 
„ more Coſts than the Sum of the Debt or Damages ſo recovered ſhall 
© amount unto, but leſs at their Diſcretions. 


A 


The Intent of this Statute was to reduce all Actions where the Debt 
or Damages were under 4os. into the Court-Baron, or other County 
Courts, whcreby it was thought the Profits of Landlords would be in- 
creaſed, and the Coſts of Defendants diminiſhed ; but the Statute failed 
of effecting that Purpoſe; for it does not, put it meerly upon the Dx 
mages given by the Jury under forty Shillings, (for it would be hail 
when the Jury gave too little Damages, to have puniſhed the Plaintiff 
with the Loſs of his Coſts) but leaves it to the Judge to certify the Da. 
mages proved were not above 4os. in Approbation of the Verdict ; but 
the Judges thought it extreamly hard to certify, in order to make 
Plaintiffs loſe their Coſts where they had prevailed, unleſs the AQtion 
| were exceedingly impertinent and vexatious; and therefore ſeldom made 
(4) The Sta- uſe of this Power. „„ 
1 & „By the 22 & 23 Car. 2. cap. 9. for preventing trivial Suits, contrary 
4% 9. . « to the Intention of 43 Elz. commenced in the (a) Courts at Vel 
acts, that © minſfter, it is enacted, for the making the ſaid Law effectual, that in 
this Stature, «© all Actions of Treſpaſs, Aſſault and Battery, and other Perſonal Ac- 
ſhall extend cc tions, wherein the Judge at the Trial ſhall not find and certify under 


he Prin- 5 | 
pris pe his Hand, upon the Back of the Record, that an Aſſault and Battery 


Wales, and © was ſufficiently proved, or that the Freehold or Title of the Land 
Counties „ mentioned in the Plaintiff's Declaration, was chiefly in Queſtion, ih 


Palatine. gc 


4% Yer 9. if“, the Jury find Damages under 40s. the Plaintiff ſhall nor recover 
{ © more Coſts than the Damage, and if more Coſts given, the Judg: Þ 


it may be : | ; 
avoided by ment ſhall be (b) void, Ec. and the Defendant may have his Action 
Plea. for ſuch vexatious Suit. | | 

2 Vent. 36. 
2 Vent. 180, 


195, 215. | 5 f 
334 4 a Statute cannot be repealed by Implicaticn) nor did the Statute of 


40. Car. 2. take away Coſts de incremento, except where the Judge's Certi- Þ 
2 Mod. 141. ficate was neceſſary, and that was only where the 'Treſpaſs was done 


| Fl. 258. to the Freehold, or to Things fixed to the Frechold, and the Damages 
under 4os. and in Battery, where the Damages were under ſuch Sum] 
for the Wording of the Statute is, that there ſhould be no Coſts in Bat-Þ 
tery, Treſpaſs, or other Perſonal Actions, unleſs the Judge certify the 
Battery to be proved, or the Title of the Freehold to have come in] 
Queſtion ; hence theſe Words in the Act, other Perſonal Actious, were con- 
ſtrued to extend no farther than to Caſes where the Judge was permit- Þ 


* ted 


This Statute ſeems to have purſued the ſame Purpoſe with that of ; 
the 43 Eliz. but neither of them repealed the Statute of Glouceſter, (for Þ 


— — 


CO OH 1-4 


i 5 5 ; | djudged. 
Plaintiff, without the Judge's Certificate, ſhould have full Coſts; for 2 % - 


RH 
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Coſts. 


ted to certify, which was only in Battery and Actions of Treſpaſs, re- 
Jating ro the Freehold, and Things fixed to the Freehold. 

Therefore in Trover, or Action of Treſpaſs de bonis aſportatis of Goods 1 Salk. 108. 
and Chattels not fixed to the Freehold, the Plaintiff ſhall have his full 
Coſts, though the Damages be found to be under 40s. and though the 
Judge does not certify purſuant to the Statute. 

So if an Action of Treſpaſs to the (a) Freehold, and an Action of 2 Vent. 48. 
Treſpaſs de bonis aſportatis, are joined, and the Plaintiff recovers in Ge- (4) Though 
neral upon both Counts, he hath no need of a Certificate to obtain his OT ON” 
Coſts ; and therefore Coſts de increments ſhall go upon the Statute of 3 


yer if for 
Glonceſt er. | hunting by 


an interior 


Tradeſman, contrary to the Statute, and the Aion conclude ſo, tlic Plaintiff ſhall recover full 


Coſts. Carth. 382, 424. like Caſe, vide Tit. Game. 


As in Treſpaſs for breaking his Cloſe, and impounding his Cattle, 3 A fd. 39. 
the Plaintiff ſhall have his full Coſts; (Y) for the impounding his Cat- £27” and 
tle is an Injury to his Perſonal Property, in which no Right of Frechold 


Edgard, ad- 
23 a * judged. 
can come in Queſtion. 


(b) So in 
Treſpaſs for 


chaſing his Cow, and his Domeſtick Fowls, viz. Hares, Geeſe, c. with Dogs which were uſed io 


bite Tame Fowl, by whoſe biting they were killed; on not Guilty, Verdict for che Plaintiff; and he 
had his full Coſts, becauſe this is not a Treſpaſs, wherein the Right of Frechold may come in Que- 
ion. Adih. 9 Geo. 1. in C. B. Keen and Whiſtler. So in Treſpaſs for breaking his Cloſe, and cha- 
ſing his Bull, Verdict for the Plaintiff, and One Peny Damages; and held by the Court that he 
mould have his full Coſts, becauſe the 22 & 23 Car. 2. cap. 9. extends only to ſuch Actions of 
Treſpaſs where the Freehold may come in Queſtion. Paſch. 9 Geo. 1. in C. B. Thompſon and Berry. 


So in Treſpaſs for chaſing his Sheep, and that he the Defendant ag Carth. 225. 
loca ignota eos abduxit & elongavit, after Verdict for the Plaintiff, and 1. lf. 208. 


1 2 d. Damages, he had his full Coſts principally upon the Word (c) ab- 0s I | 
that if any 


duxit, which is the ſame in Signification with aſportavzt. 
| | Thing be 


carried off from the Grounds, though of never ſo little Value, it will be an Aſportavit ; for the Words 


Abcariavit and Aſportavit in Declarations mean ſuch a Carrying as amounts to the Defendant's Uſe. 


—And vide 2 Vent. 215. where Digging Roots, and Removing them about two Yards, in the lame 


Ground, amounted to an Aſportavit. 


So in "Treſpaſs Quare vi & armis the Defendant flung down certain Raym- 487. 
Stalls of the Plaintiff's, in a Market-Place, on not Guilty, and Verdict Sth and 
for the Plaintiff, but Damages under 4o,s. the Court held that the un 

ones 232. 
this is a Treſpaſs done to a Chattel in which no Title of Freehold can and i Shots 
come in oor k and though they had been fixed to the Freehold, 25% S: C- 


| X 24 IN 
yet if the Defendant had carried them away, it would be out of the . 
Statute. 5 . Laver and 


But where the Treſpaſs is meerly to the Freehold; as where in Treſ- Hobbs, ad- 
pals the Plaintiff declared that the Defendant Herbam depaſcendo, & ſo- Judges: 2 
lum & fundum carucis ſubvertendo, & in ſolo fodiendo, & cum terra inde pro- 1 


Ject'ꝰ aquæ curſum ſuum obſtupand', per quod clauſum ſuum imundat' fuit, Gc. LT 15 

the Plaintiff ſhall have no more Coſts than Damages. 3 Keb. 444), 
_ So Treſpaſs Quare clauſum fregit, and putting Stakes in the Plaintiff's 272 
Ground, was held within the Statute. | ron he ; 


So in Treſpaſs Quare clauſum fregit, & quendam taurum Perſonæ ig- 5 
note fugavit, per quod the Plaintiff's Gooſeberry Buſhes, necnen quinque Juin. 11 Ges. 


f perticas (Angl. Poles) in codem clauſ. erett”, officiat” & exiſtent” fregit, la- 1. in C. B. 


ceravit & ſpoliavit, after Verdict and One Peny Damages, the Court afjudged- 
held that the Taking and Pulling up the Poles was not ſuch an Aſporta- 


0 tion as amounted to Converſion; and that though the Treſpaſs begun by 
| Chaſing the Bull, yet the Damage is laid to be done to the Freehold ; 
and ſo the Title thereof might well come in Queſtion. 
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Mich. 12 Geo. S0 in _Iirefpaſs for breaking and entring the Plaintiff's Houſe, and 
3 bo keeping him out of Poſtefſion and Uſe of the ſaid Houſe, with a Conti. 
Ales, ad: nano for a Month, per quod he was put to great Expence to gain 
judged. the Joſſeſſion of his Houſe, and in the mean Time loſt the Profit and 
Uſe thereof; after Verdict for the Plaintiff, and 25. 6.7. Damages, the 
Court held that this was a plain Treſpaſs Snare clauſum fregit within 

| the Statute, and that the per quod was only Matter of Aggravation. 
1 Vent. 180, Alſo if there be a Treſpaſs upon the Freehold, and likewiſe a Count 
195. laid de bonis aſportat', in order to put in for Coſts meerly, if there 
be no Evidence of the carrying away of the Goods, by which the De. 
fendant is acquitted as to that, though he is found Guilty as to the Tref. 
paſs to the Freehold, yet if the Damages be under 40s. the Plaintiff 
ſhall recover no more Coſts than Damages. 5 ch 
It is further to be obſerved in the Conſtruction of the Statute 22 63 
23 Car. 2. that there is no need of a Judge's Certificate, where by the 
| Pleading it appears that the Title or Intereſt of the Land js in Queſtion ; 
(a) 2 Med. (a) as in an Action for eating his Graſs, per qucd his Commen way 
(B Wher , impaired ; ſo (“) if the Defendant juſtifies by any Thing that bring; 
the Defen- the 'Title of the Land in Queſtion, the Judge need not certify to intitle 

dant jultifies the Plaintiff to his Coſts. TIES Laid 1 es 

for a Way, © | 


and Iſſue is joined upon extra viam, and found for the Plaintiff, be ſhall have full Coſts. 2 Lew 234, | 


Alſo by the 8 E9 917. 3. c. 10. for preventing wilful and malicious Treſ. 

paſſes, it is «nacted, © That in all Actions of Treſpaſs, to be commen- 

£ ced and proſecuted from and after the 25 March 1697. in any of his 

« Majeſty's Courts of Record at Jeſtmiuſter, wherein at the Trial of 

„ the Cauſe at Heſtminſter it ſhall appear and be certified by the Judge, 

under his Hand, on the Back of the Record, that the Treſpaſs upon 

«© which any Detendant ſhall be found Guilty, was wilful and malicious, 

the Plaintiff ſhall recover not only his Damages but his full Coſts of 
„Suit, any former Law to the contrary notwithſtanding. __ | 

4 Mod. $58. If an Action be commenced in an inferior Court, and removed by 

Dy wen, but al cas Corpus or Certiorari, into the Courts of Heliminfter, the Plaintiff 
Ss D ſhall have full Coſts, although the Damages are under 405. | 


2. Of Cofts in Actions of Slander. 5 


By the 21 7ac. 1. cap. 16. it is enacted, © That in Caſe for ſlandet- 


% It ex- © guys Words to be ſued or (c) proſecuted in the Courts at J/efmin- 


ends to der cc her, or other Courts that have Power to hold Plea thereof, after the 


tions Begun »- . . | | , Kr A C 
before, and End of that Seſſion of Parliament, if the Damage is found to be un- 


profecuted © der 40s. the Plaintiff ſhall recover (d) no more Coſts than Damages. 
fr. 0 5 5 . | 2 5 5 : 

2 Rol. Rep. 485. Latch 2, 58. (d) By this the Power of the Judges is taken away, as to giving Coſts 
De incremento, where the Damage is under 4os. but it is ſaid to have been the Reſolution of the 
Judges, that though the Court cannat increaſe the Coſts, yet the Jury are not bound by the Sta- 
tute, and therefore they may give 101, Coſts where they give but 104. Damages. 1 Salk. 207. 


d l ile Conttruction of this Statute, it has been held that it extends 
Cro. Car. 14 t to Actions for Slander of Title, for that is not properly Slander, 


Law and | | ; 9 
Horwooz, but a Cauſe of Damage; and the Slander intended by the Statute is to 
adjudged. the Perſon. Hh 55 e 

Ley 88 | | 7 
Palm. 530. 1 Jenes 196. S. C. adjudged. e W 
Cro. Car. 163, So if for calling Thief, and cauſing him to be arreſted, £26; and the 
307. Detendant is found Guilty of both, it is not within the Act. 
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So where the Plaintiff brought an Action on the Caſe for flanderous 1 Salk. 206. 
Words ſpoken of his Wife, viz. That ſhe was a Whore, per quod ſhe Jojt Browne and 
{cb and ſuch Cuſtomers, after Verdict for the Plaintiff, and Damages un- poet” ad- 
der 40s. the Court held that the Plaintiff ſhould have full Coſts ; for 
it is not the Words, but the ſpecial Damage which is the Cauſe of Ac- 
tion in this Caſe; and it was incumbent on the Plaintiff to prove the 
ſpecial Damage, otherwiſe the Action would not have laid for the 


Words. 
z. Ok Coſts in Actions of Allault and Battery, 


By the 22 & 23 Car. 2. c. 9. it is enacted, © "Thar in Actions of Aſſault 
« and Battery, wherein the Judge at the Trial ſhall not find and rerrify, 
e under his Hand, upon the Back of the Record, that an Aſſault and 
« Battery was ſufficiently proved, if the Jury find Damages under 
„ 40. the Plaintiff ſhall not recover more Coſts than Damage. ORR 
On this Part of the Statute it has been () held, that if an Aſſault 250. 2 
be only proved, the Plaintiff ſhall have no more Coſts than Damage, 2 Les. 102, 
That if a Man brings Treſpaſs for beating his Servant, per gud. fer 1 Salk. 256, 
tit amiſit, it is not an Action of Aſſault and Battery within the Statute, 5 Mod. 74- 
| but is an Action founded upon the ſpecial Damage, in which there ſhall * P. 
be full Coſts. | | | 


In 'Treſpaſs of Aſſault and Battery, Wounding and Impriſonment ; as 14:5. 16G 


alſo for entring and breaking his Houſe, and opening the Doors of the 1. in C. B. 
& {aid Houſe, and breaking three Locks and three Bars belonging to the Beck and 

| aid Doors; the Defendant pleaded Not guilty to all except the Impri- Veit. 
| fſonment, and for that he juſtifies; and on the Trial the Juſtifica- 

tion was found for the Defendant, and the Not guilty for the Plaintiff, 

and the Damages 2s. 64. and held by the Court that the Damages be- 

ing under 40 8. he could not have full Coſts for the Battery, becauſe the 

Judge had not certified the Battery to be well proved; neither could he 

have full Coſts for breaking the Houſe, becaufe this is a 'Treſpaſs rela- 

ting to the Freehold. 


(c) Where the Coſts ſhall be doubled oꝛ 
VV 


Statute increaſes them to double or treble the Value, the Plaintiff 2 I». 289. 
hall recover his double or treble Damages, and Coſts ally, as Parcel of - WM 152. 
the Damages, ſhall be trebled. 5 N 0 
eo | gc Ind ; | 55 
But where a new Statute gives either ſingle, double or, greble Da-, 18 
mages, where there were no Damages recoverable before, (a) there no 1 
Colts ſhall: be allowed, becauſe the Party can have nothing more than Carth. 297. 
is fuch new Statute has already given, and that is Damages only; for the S. P. & 
r, | Statute of Glouceſter cannot operate to add Coſts to what is given by a 055 5 od ks 
o Þ ſubſequent. Statute ; becauſe the new Statute muſt be conſtrued from it: 4 5 
ſelf, which gives Damages only. | 


13. for not 
ſerting out 


] Tithes, Se .'2 Inſt. 651. Cro. Fac. 70. Cro. Car. 560. Hard, 152. but now vide the 8 & 9 W. z. cab. 


ea 
D (ce) In an (4) Aion for a Forcible Entry, upon 8 H. 6. cap. 9. which (c) 2 /»f. 
gives treble Damages, the Plaintiff ſhall recover not only treble Damages 75 5 
35 þ but (e) treble Coſts alſo. 8 | Py 1 


| 3 adjudged, (4) So in an Aſſiſe upon the Statute for a Diſſeiſin with Force. 10 Co. 116 b. (e 
nd the Coſts De increments, as well as thoſe given by the Jury, ſhall be trehled. Cre. Eliz, 582. 
{ 2 Lion. 282, 2 Leon. 52. Co. Lit. 257. 3 Lev. 332. 4 

But 


T ſeems agreed that where Damages were before recoverable, and a 10 e a. 


Dyer 159. 


for be 

; vs e , 
_ anWtion upon the Starme, becauſe no Mention is made of the Statute in the Declaration; and this 
| Nor to an Action upon 8 H. 6. for a Forci- 
ble Ey for that was no Perſonal Wrong; and the Writ ſays Quod diſſeiſivit. 3 Leon. 9, 10. 4 Leon. 
182.——S0 it extends not 0 an AQtion upon 1 & 2 Ph. M. for unlawfully impounding a Diſtreſs. 
2 57 3 Leon. 92. and the rather, becauſe this Action is grounded upon a ſubſequent Statute. 
———Nor to an Action upon 5 Eliz., for Perjury. Hut. 22. 1 Broqwwnl. 66. Cro. Eliz. 17.80 it 
extends not to an Action upon 2 E. 6. for not ſetting forth Tithes, becauſe a meer Non-feaſance, 
and no Perſonal Wrong. 2 Inft. 651. Noy 32. (d) It extends not to an Aſſiſe. 1 Brownl. 28, 29. 
(e) Otherwiſe if he is an Infant, for commencing his Suit by Guardian, there can be no Malice 
ſuppoſed in him. Cro. Eliz. 33. & wide 1 Bulſt. 189. Nor to Perſons who ſue in Auter Droit; for 
which vide infra, concerning Executors and Adminiſtrators, (f) For this vide 2 Lev. $1, 82. (g) Se 

| | The Plaintiff the Day 
before the Trial came into Court, and entred a Nolle 2 and whether the Defendant ſhould 

, dy iz. 465, Hard. 152. (i) In Covenant 

againſt two for not building, Judgment is given againſt one by Default, and the other pleads Perfor- 
found for him, the Plaintiff can have no Judgment, but the Defendant ſhall _ 


NENT ho 


1 — _ ” 
2 Inſt. 289. But in an Action of Debt upon the Statute of 1 & 2 Ph. & M. cap. 
Kelw. 209. 12. of Diſtreſſes, upon the Branch of the Statute by which the 57. and 
2 12 triple Damages are given to the Party grieved, for driving a Diſtreſs out 
1 Rol. Ab. of the Hundred, no Coſts are to be given, becauſe the Statute, by 
516. Intendment, my triple Damages in Lieu of theWhole. 

2 Inft. 289. So in an Action of Waſte againſt Tenant for Life or Years, by the 
Kelw. 26. 4. Statute of Glouceſter, cap. 6. the Place waſted, and treble Damages ſhall 
Godb. 210. be recovered, (a) but no Coſts, becauſe no Action lay againſt them at 


P. ad- ey . 
ed, the Common Law ; but the Action and Damages are meerly given. 


— 


(a) But now 


vide ſupra, 8 & 9 W. 3. cap. 10. 


2 Inf. 289. But in Waſte againſt Tenant in Dower, Or. treble Damages and 
(b) A Prohi- Cofts alſo. ſhall be recovered, becauſe () an Action of Waſte lay againſt 
3 only them at the Common Law ; and for the Waſte, Damages ſhould have 
in which no been recovered. „ . 5 TR . | 


Damages ! 
were recoverable, but only for Waſte, after the Prohibition delivered. 10 Co. 116. 4. 


1 Rol. Abr. In an Action upon the Statute of 2 H. 4. cap. 1. for ſuing before the 
517. Admiral for a Thing done upon the Land, in which Caſe the Statute 
gives to the Plaintiff double Damages, without ſpeaking of any Coſts, 
yet he ſhall recover as well double Coſts as double Damages... 

1 Salk. 205. 80 on the Statute 2 V. & M. cap. 5. by which treble Damages and 


10 Co. 116 


| Lawſon and Coſts are given againſt the Reſcouſor of a Diſtreſs for Rent, in an 


Storte. 


Carth. 321, Action upon the Caſe for a Reſcous upon the Statute, the Plaintiff ſhall 
S. C. reſol- recover treble Coſts, as well as treble Damages; for the Damages are not 
ved, given by the Statute, but increaſed, and an Action upon the Caſe lay 
1 for a Reſcous at Common Law. Foe, | 


(D) Of awarding the Defendant his Coſts, 


O the 23 H. 8. cap. 15. it is enacted, * That in any Suit in a 

Court of Record, or elſewhere, in any Action, Bill or Plaint of 

« 'Treſpaſs, upon 5 Rich. 2. Debt or Covenant, upon any Specialty or 

ce Contract, Detinue, Account, charging as Bailiff or Receiver, Caſe, 
( Extends © or (c) upon any Statute for any Offence or Wrong (d) Perſonal, im- 
not & « mediately done t# the Plaintiff, if the (e) Plaintiff (5) after Appear- 
AUS or cc ance of the Defendant, be (g) Nonſuited or () any (i) Verdid 
as nn; > ” „ (a) paſs 
Equity of Meſim. Þ that gives it againſt the Warden of the Fleet, yet it is not properly 


was no Perſonal, Wrong. Leon. 9, 10. 4 Leon. 182 


— 


eus if the Original be diſcontinued. 1 Leon. 105. Hut. 36. Cro. Car. 575. 
have Coſts, Hard. 152. dubitatur. (b) Though Special. Cro. 


mance, and 1 
2 


9 
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—— 


6c (a) paſs by lawful Trial againſt the Plaintiff, the Defendant (59 ſhall his Coſts. 
ce have Judgment to recover his Coſts, to be taxed by the Judge of the ! L's. 63. 
« Court, and the Defendant ſhall have ſuch Proceſs and Execution for Gre ub. 


| 3 on D 
ce the ſame, as the Plaintiff ſhould have had, in Caſe the Judgment had 8 


that goes to 
ze been for him. the Writ on- 


: 5 * 5 Wed + SEE . . ly ; ferns if 
to the Action. 1 Ard. 117. But Q, if upon any Demurrer, & vide Hard. 152. Cro 1 March 
30 and 8 and 9 N. cap, 10. By which it is now certainly given. (6) Though Judgment 15 not given 
upon the Nonſuit, but upon the Inſufficiency of the Pleading. Moor 625. pl. 857. Winch 69. 3 Bulſt. 
248. Godb. 220. & vide Dyer 32. Cro. Fac. 159. Dy 5 


Alſo by the Statute of 4 Fac. 1. cap. 3. it is enacted, “ That if any 3 
« (c) Perſon, after the End of that Seſſion of Parliament, ſhould com- ( That it 
« mence or ſue in any Court, any Action, Bill or Plaint of Treſpaſs, eder 
% kEjectment, or other Action, (4) wherein the Plaintiff or Demandant vide infa. 
« (e) might have Coſts; and after Appearance of the Defendant be- (d) Not in 
& comes Nonſuit, or any Verdict paſſes by lawful Trial againſt him, the n opt 
© Defendant ſhall have Judgment to recover his Colts, to be aſſeſſed and ar Verdict 
c levied as Coſts, by 23 U. 8. . | | 


is affirmed, 
3 | x NY becauſe if 
the Jurors had been attainted, the Plaintiff ſhonld have had ſuch Coſts only as in the firſt Action, if 
found for him, but not more in reſpeC& of the Attaint. Daly and Bellamy, Cro. Car. 542. March 24. 
1 Fones 432. adjudged. (e) Though the Declaration is inſufficient, yer the Defendant ſhall have 
Coſts. 2 Rol. Rep. 213. Palm. 147. & wide Godb. 329, 345. Hob. 219. Hut. 16. Palm. 365. 3 Lev. 3 22. 
25 I [1 Ong the Nifs prins Roll varied from the Plea-Roll, ſo as the Nonſuit was immaterial. 
aym. 38. | | 8 | | 


By the 8 8 9 V. 3. cap. 10. © In "Treſpaſs, Aſſault, Falſe Impriſon- 
© ment, or Ejectment againſt ſeveral, if any one or more is acquitted 
by Verdict, every Perſon ſo acquitted ſhall recover his Coſts, as if a 
„Verdict had been given againſt the Plaintiff, unleſs the Judge ſhall 
tc immediately after Trial, in open Court, certify upon Record, that 
ec there was a reaſonable Cauſe for making ſuch Perſon Defendant. 
And by the ſame Act, © In all Actions of Waſte, Debt upon the 
“ Statute for not ſetting forth of Tithes, where the ſingle Value or Da- 
« mages found by the Jury exceeds not twenty Nobles; and in a Scire 
& Factas, and Suits upon Prohibitions, the Plaintiff ſhall recover his 
| © Coſts; and if the Plaintiff be nonſuit or diſcontinue, or a Verdict paſs 
© againſt him, the Defendant ſhall recover his Coſts. 


l 4 06 - 0 


% 2 
ba — — — — —— — 


| (E) What Perſons are intitled to, o2 exempt- 
ed from paying Coſts: And herein, 


1. Of Executoꝛs and Adminifratoes. 


; (F) A N Executor Defendant pays Cofts in (g) all Caſes, and the Judg- 
* . ment js de bonts Teſtatoris ſi, Ec. & {i nun tunc de bonis Propriis, () 31 H. 6. 
alſo () when he is Defendant, and there is Judgment for him, he ſhall Be, Exe, 
| have his Coſts, N e 
Plowd. 183. 


| uie of Alſecs. 
Hard. 165. and note, That in Equity the Cofts are uſually awarded our of the Aſſets, Eq. oy 4 14 


% That an Executor Defendant ſhall have his Coſts. Cro. Eliz. 503. Hat. 69, 79. 


%) But a Defendant in Equity ſhall not pay Coſts, for he cannot plead it at Law in Exe 


- 
12 


But an Executor or Adminiſtrator is not within the 23 H. 8. cap. 15. W Bendl - | 
or 4 Fac. 1. cap. 3: which give Coſts to the Defendant after a Verdict or 5, 28. 
] | 


T7 TA | ? Ke lau. 207. 
Co. Flix. 69, 503. Winch 10, 30. Savil 133. Cro. Fac, 361. 1 Rol. Rep. 63. Cro. Car. 28g; Hut. 69, 79. 
cn. Fac. 229. Telv. 168, 1 Brownl, 107. | 5 | 

; | 6 Nonſutt ; 


extends not | 


— — — — 


1 "Colts. 


Nonſuit; nor within the 8 and 9 . M. cap. 10. which gives Coſts up- 
on a Demurrer, being made upon the ſame Platform; fo that when they 
are Plaintiffs they pay no Coſts, for they ſue in auter droit, and are but 
Truſtees for the Creditors, and are not preſumed to be ſufficiently cony. 
ſant in the Perſonal Contracts of thoſe they repreſent ; and this by an 
equitable Conſtruction of the Statutes, for there are no expreſs Words 
to exempt them. 

But (a) if Executors or Adminiſtrators bring an Action in their 
own Right, as for a (5) Converſion or Treſpaſs in their own Time, 


Fav. 134. they ſhall pay Coſts. 
Hut. 79. 


Alchough they name themſelves Executors, for it is but Surpluſage. Dalf. 96. Latch 220. 1 Vent, 92. 


— But vide Maſon and Fackſon 60. adjudged cont” per totam Curiam ; becauſe in the Right of the Te. 
ſtator, though of a Thing done in their own Time. —5So in a Raviſhment of Ward brought by Exe- 
cutors, for a Raviſhment in their Time. Peacock and Steer, Cro. Car. 29. By three Judges cont Yejy, 
But H#t. 78. S. C. by two Judges againſt two; and in 6 Med. 94. S. C. cited per Holt, and the Rea- 
ſon of the Reſolution was, becauſe the Ward never came to the Defendant's Poſſeſſion. (e) Where 
the Trover is in the Life-time of the Teſtator, and the Converſion in the Time of the Executor, he 
ſhall not pay Coſts. 6 Mod. 92. DON | | | | | 


1 Salk, 207- 80 in an Jndebitatus' Aſſumpſit by Husband and Wife, who declared, 
Fenkins & That the Defendant was indebted to them in 20 J. as Executors of the 
5 75 Laſt Will and Teſtament of 7. S. for Money had and received to their 
. s C. Uſe as Executors, which he promiſed to pay, Ec. on the Trial the 
adjudged. Plaintiffs were nonſuited; and it was held, That the Plaintiffs ſhould 


pay Coſts, for the Cauſe of Action aroſe in their Time; for the Re— 


ceipt being ſince the Death of the Teſtator, if it was by the Conſent of 


the Executor it is the Receipt of the Executor; or if without his Conſent, 
yet the bringing the Action is a Conſent, and the naming themſelve; 
Executors is only to deduce their Right, and ſet it forth ab origine. 
„ if an Executor brings an Indebitatus upon an Account made in his 
> Jones 47. Time, it is in the Right of his Executorſhip, and he (c) ſhall pay n 
adjudged. Coſts. 5 | | | | | 
(c) If he 


brings an Inſimul computaſſet, and is nonſuited, he ſhall pay no Coſts ; becauſe there was no new Cauſe 


of Action, but a new Action upon aſcertaining an antient Right, notwithſtanding which, it ſtill e- 


mains the Teftator's Debt. 6 Mod. 93. Said to have been adjudged, 2 Ann. 1 Salk. 207. S. P. 


1 Salk. 208. So if the Goods of the Teſtator be taken and converted before they 
per Holt, C. . come to the Hands of the Executor, he ſhall not pay Coſts upon a Non- 
ſuit in an Action brought for theſe, for they were never Aſſets. 

Paf b. 2 So where Debt was brought by an Adminiſtratrix for Money lent by 
Car. . in the Inteſtate, the Defendant pleaded Payment to the Plaintiff after the 
B. R Anne Death of the Inteſtate, and Iſſue joined upon it, and Verdict for the De- 
22 8 fendant; it was inſiſted upon, that the Defendant ſhould have Coſts up- 
bon 4 Fac. 1. this being a Falſity in her own Conuſance ; but it was de- 
nied, the Action being as Adminiſtratrix ; ſo that upon the bringing the 
Action, that which is pleaded to be in her own Conuſance does not ap- 

Pear | 7 BVV 
Curth. Gale If an Adminiſtrator brings an Action on the Caſe in C. B. and there 1 


and Ti. a Verdict and Judgment againſt him, and thereupon he brings a Writ of 


83 Error in B. R. where the Judgment is affirmed; yet he {hall not pay 
244 . C Colts, tor he is not a Perſon within the Intent of the Statute which gives 


Coſts in this Caſe, although it was objected, that it was his own Act, and 


lay in his own Knowledge, and was brought % diJatione executionis. 


Ot 


) Overſeers of the Poor, and others, which ſhall do (g) any Thin 
« by their Aſſiſtance or Command, concerning their Office, ſhall have 7; 


—— — w— 


Coſts. | 519 


2. Of Olticers and Winiſters of Jultice. 


By the Statute 7 7c. 1. cap. 5. it is enacted, “ That if any Action 
« upon the Caſe, Treſpaſs, Battery, or falſe Impriſonment, thall be 
ce brought in the Courts of Veſtinſter, or elſewhere, againit any Ju- 
« ſtice of Peace, Mayor, Bailiff of City or Town Corporate, Head- 
cc borongh, Portreeve, Mayor, Bailiff, (a) . Conſtable, Tithing-men, () Extend, 
« Collectors of Fifteenths and Subſidies, concerning any 'Thing by them to a Deputy 


done by Virtue of their Office, they, and all others, doing any Thing <*»9-ble. 


: a - . | . O 8 > f 
ce in their Aſſiſtance, or by their Command concerning their Office, may n 
— 9. e 27 o 


« plead the general Iſſue, Cc. and (5) if the Verdict ſhall paſs with the A, 845. 
« Defendant in any (c) ſuch Action, or the Plaintiff become nonſuit, or (%) Though 
« ſuffer a Diſcontinuance, the Juſtices, or (a) ſuch Judge before Judgment is 


« whom the Matter ſhall be tried, ſhall allow the (eq Defendant his _ 3 
«© double Colts. . | | ſuffieiency | 

| FE : | of the De- 
claration. Cro. Car. 175. (e) But this extends not to an Action upon the Caſe againſt. a Conſtable, for 
preſenting that the Plaintiff was an Inhabitant of A. by reaſon of which he was compelled to pay, 


Sec, unjuſtly, becauſe to Treſpaſs or falſe Impriſonment, wherein Liberty is given to plead Not 


\ guilty. Cro. Car. 467. —- Nor to an Action by a Freeman againſt a Mayor, for refuſing his Vote in 


the Election of a Mayor, becauſe a Non-feaſance. 2 Lev. 251. And ſaid per Curiam, That the Intent 
of the Statute was to give double Coſts in falſe Impriſonment, c. where it enabled to plead the 
general Ifſue. (d) It cannot be allowed, unleſs the Judge of Aſſiſe marks the Poſtea. 2 Vent. 4<. 
2 Lev. 251. Winch 16. (e) All the Defendants. Vaugh. 117. . 


By the Statute 21 Fac. 1. cap. 12. the above Statute is made perpetual, 
and it is thereby further enacted, * That Church-wardens, and all Per- 
c ſons called ſworn Men, executing the Office of Church-wardens, 


5 (f) Vide 43 
cad. So 
<«< Benefit of J Fac. and Title 

| | 3 | | Poor. (g) Not 
where an ACtion is brought againſt Church-wardens, for falſly and maliciouſly preſenting the Plain- 


tiff for Incontinency , becauſe merely Eccleſiaſtical, and the Statute is intended only where trou- 


bled concerning Temporal Matters. Cro. Car. 286. 1 Fores 305. 


If A. brings an Action on the Caſe againſt . (who is Collector of the Carth. 188. 


' Taxes) and declares, that for 19 s. due to the King, he diſtrained 20 %“ and 


of his Lambs, which he might have fold to F. S. for 40 5s. but that he Dich. 
deceptive ſold them for 35 5. and kept the Overplus of the Money , and 
farther declares upon a general Indebitatus Aſſumpſit for 16 5s. as ſo much 
Money received by him to the Plaintiff's Uſe, and the Defendant, as to 

the firſt Part, pleads Not guilty, and grad the Promiſe Now aſſinapſit, and 
there is a Verdict for the Plaintiff; if the Judge of Aſſiſe certifies on the 
Poſtea, that the Defendant's Juſtification, as co all, was as Collector of 
the Royal Aid, by Virtue of the Statute 1 U. 3. the Defendant, purſuant 

to that Statute, ſhall have treble Coſts. _ 


3. Of Colts fo2 and againſt Inkozmers, and where the 
P2oſecution may be laid to be at the Suit of the Ying, 


* 


It ſeems agreed, that a common Informer, upon a popular Statute, . xe, 51 
can in no Caſe recover Coſts, unleſs they be expreſly given by ſuch Sta- 1 KI. tb. 


tute; for it is certain, that he cannot recover them at Common Law, 53+ 


for that doth not give Coſts in any Cale; neither can he recover them by a 3 6 ” 
Force of the Statute of Glouceſter, which gives the Plaintiff his Coſts on- 1 gat. +55. 
iy in Caſes in which he ſhall recover his Damages, | Moor 65, 
EO aedy 3 Lev. 374. 
> Inſt. 283 


7 n 
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nnn. 


1 Jones 44). But in an Action on a Statute by the Party grieved, for a certain Pe- 
Cro. Car. 559. nalty given by ſuch Statute, the Plaintiff within the Statute of GJ. 
5 of "4 ceſter ſhall recover Coſts, becauſe ſuch Penalty is intended him by way of 
116, 17,534. Recompence for his particular Damage by the Offence prohibited; and if 
March 56. he could recover that only, and no more, it would be in moſt Caſes in 
3 Lev. 374 vain for him to ſue for it, ſince the Coſts of Suit would exceed it. 
12 8 So in Debt for a Penalty of 20 J. brought by a Corporation guz tam, 
i e upon a private Act of Parliament concerning the New Rtter Water 


971. 1 230, brought to Plymouth, where the Action was brought for diverting the 


Corporation Water-courſe, contrary to the Statute; after Verdict for the Plaintiffs, it 


of Plymouth, was held, That though this was on a new and penal Law, yet being 


v. Colling, brought by the Parties injured, and for a certain Penalty, they ſhould 


dj d d. 2 . ; 
Ala the like have their Coſts; otherwiſe where the Action is brought by a common 
Point ſaid to Informer. Fg: NO. | 5 | 


have been 


adjudged Mich. 5 NV. 3. between the Corporation of Cutters and Ruſlin. | 


1 Rel. Ab. But no Coſts ſhall be recovered in an Action on a Statute, which gives 


Ti... no certain Penalty to the Party grieved, but only his Damages in gene- 


It 200. . . | ” : . 
1 by ” ral, Sc. if ſuch a Statute.be introductive of a new Law, and give a Re- 


| Cro. Car. 560. medy in a Point not remediable at the Common Law; but there is not 


1 Salk. 206. that Inconvenience in this Caſe as in the former, becauſe no certain Sum 
being ſpecified, the Jury may give the Plaintiff full Satisfaction by way 
of Damages. _ . = N 
As to Coſts againſt Informers, by the 24 H. 8. cap. 8. it is enacted, 
« That the Defendant ſhall recover no Coſts on Nonſuit or Verdict, 
« when the Plaintiff ſues to the King's Uſe.  _ 
But by the 18 Eliz. cap. F. which is made perpetual by 2) Elix. c. 10. 
it is enacted, © That if any Informer or Plaintiff, on a Penal Statute, 


„ ſhall willingly delay his Suit, or ſhall diſcontinue, or be nonſuit in the 


c ſame, or ſhall have the Trial or Matter paſſed againſt him therein by 
“ Verdict or Judgment of Law; that then in every ſnch Caſe, the 
„ ſame Informer or Plaintiff ſhall yield, ſatisfy and pay unto the Party 


« Defendant, his Coſts, Charges and Damages, to be aſſigned by the 


« Court, in which the ſame Suit ſhall be attempted, E9c. | 
t And. 116. In the Conſtruction of this Statute it hath been holden, that it extends 


Fav. 50, 51. only to common Informers, who are to have the whole Benefit of the 


OATH Penalty, and not where the Penalty is given to the Party grieved, or 
1 Salk. 30. Where Part is given to the King, and Part to him who will ſue for it. 
1 Sid. 311. Alfo it hath been holden, That where Judgment is given againſt an 
2 Keb. 106, Informer, becauſe the Court in which he ſues has no Juriſdiction of the 
381. Cauſe, or becauſe the Statute on which he grounds his Information is diſ- 


Vide Hit. 35, continued, yet he ſhall pay Coſts within the Intent of the Statute, which 


— ſhall have a liberal Conſtruction, and was intended to prevent all vexa- 


tious Informations. . 

By the 18 Eliz. there is a Proviſo, That it ſhall not extend to any Ot- 

. ficers that have uſed to exhibit Informations, c. „ . 
Vide 9 Ann. But now by the 4 & 5 V. & M. cap. 18. it is recited, © That divers 
cap, 29. By malicious and contentious Perſons had more of late, than in Times 


. paſt, procured to be exhibited and proſecuted, Informations in their 
Majeſties Court of King's Bench at Weſtminſter, againſt Perſons in all 
in Nature of « the Counties of England, for Treſpaſſes, Batteries, and other Miſde- 
a Quo War. & meanors; and after the Parties ſo informed againſt had appeared to 


are given in 
Informations 


A 
a 


8 „ ſuch Informations, and pleaded to Iſſue, the Informers had very ſel- 
e dom proceeded any further; whereby the Perſons ſo informed againſt 


© had been put to great Charges in their Defence; and although at the 
„Trials of ſuch Informations, Verdicts had been given for them, or a 
Nolle Proſequz entred againſt them, they had no Remedy for obtaining 


_« Coſts againſt ſuch Informers; and thereupon it is enacted, That — 
F | % the 


nd 


Colts, l 


« the firſt Day of FEaſter-Term, in the Year 1693. the Clerk of the 
« Crown in the ſaid Court of King's Bench for the Time being, ſhall 
« not, without expreſs Order to be given by the ſaid Court, in open 
ce Court exhibit, receive or file any Information for any of the Cauſes 
ce aforeſaid, or iſſue out any Proceſs thereupon, before he ſhall have 
ce taken, or ſhall have delivered to him a Recognizance from the Perſon 
ce or Perſons procuring ſuch Information to be exhibited, with the Place 
« of his, her, or their Abode, Title or Profeſſion, to be entred to the 
« Perſon or Perſons againſt whom ſuch Information or Informations is 
« or are to be exhibited, in the Penalty of 20 J. that he, ſhe or they, 
« will effectually proſecute ſuch Informations or Information, and abide 
« by, and obſerve ſuch Orders as the ſaid Court ſhall direct; which Re- 
« cognizance the ſaid Clerk of rhe Crown, and alſo every Juſtice of 
& the Peace of any County, City, Franchiſe, or Town Corporate 
« (where the Caute of any ſuch Information ſhall ariſe) are by the ſaid 
« Statute impowered to take; after the Taking whereof by the ſaid 
« Clerk of the Crown, or the Receipt thereof by any Juſtice of the 

Peace, the ſaid Clerk of the Crown ſhall make an Entry thereof upon 
&« Record, and ſhall file a Memorandum thereof in ſome publick Place in 
« his Office, that all Perſons may reſort thereunto without Fee; and in 
C Caſe any Perſon or Perſons againſt whom any. Information or Informa- 
ce tions for the Cauſes aforeſaid, or any of them, ſhall be cxhibired, ſhall 
ce appear thereunto and plead to Iſſue, and that the Proſecutor or Proſe- 
« cutors of ſuch Information or Informations, ſhall not, at his and their 
« own proper Coſts and Charges, within one whole Year next after 
ce Iſſue joined therein, procure the ſame to be tried; or if upon ſuch 
& Trial a Verdict paſs for the Defendant or Defendants ; or in Caſe the 
« {ame Informer or Informers procure a Nolle Proſequi to be entred ; then 
& in any of the ſaid Caſes, the ſaid Court of King's Bench is autho- 
« rized to award to the ſaid Defendant or Defendants, his, her, or their 
« Coſts, unleſs the Judge before whom ſuch Information ſhall be tried, 
& ſhall at the Trial of ſuch Information, in open Court, certify upon 
ce Record, That there was reaſonable Cauſe for exhibiting ſuch Infor- 
« mation; and in Caſe the ſaid Informer or Informers ſhall not, within 


_ ——_—_— 


c three Months next after the ſaid Coſts taxed, and Demand made 


« thereof, pay to the ſaid Defendant or Defendants the faid Coſts, then 

« the ſaid Defendant or Defendants ſhall have the Benefit of the ſaid 

« Recognizance to compel them thereunto . = 

« Provided, That nothing hereof ſhall extend, or be conſtrued to ex- 

« tend to any other Information, than (a) ſuch as ſhall be exhibited in 2 From 
„the Name of their Majeſties Coroner or Attorney in the Court of fees that 
« King's Bench for the Time being (commonly called the Maſter of the Informations 


« Crown-Office.) | exhibircd by 
| : e 85 | e | the Attorney 
General, remain as they were at the Commun Law. 2 Hauk. P. C. 262. 


In the Conſtruction of this Statute it has been holden, That no Coſts 2 Hab. P. 
can be had on this Statute, on an Acquittal at a Trial at Bar, not only © 263. 
becauſe the Clauſe which gives Coſts, urieſs the Fudge at the Trial certify 
a reaſonable Cauſe, ſeems only to have a reaſonable View to Trials at Ni, 
prius, but alſo, becauſe a Cauſe, which is of ſuch Conſequence as to be 
thought proper for a Trial at Bar, cannot well be thought within the Per- 
view of the Statute, which was chiefly deſigned againſt trifling and vexa- 
tious Proſecutions. 

Alſo if there be ſeveral Defendants, and ſome of them acquitted, and 1 Salk. 194. 
others convicted, none of them can have Coſts. _ 

But where-ever a Defendant's Caſe is ſuch as authorizes the Court to: Hu P. 
award him his Coſts, he ſeems to have a Right to them ex debito Tuftitie, C. 203. 
for it ſeems a general Rule, That where Judges are impowered by Sta- 
tute to do a Matter of Tuſtice, they ought to do it of Courſe. 

: S K 4. Ol 


1 Caoyſts. 


4. Ok Paupers. 


In the Statute 23 H. 8. cap. 15. there is a Proviſion, “ That whoever 
&« ſues in Forma Pauperis ſhall not pay Coſts, but ſhall ſuffer ſuch other 
« Puniſhment as the Judge of the Court ſhall think fit. | 

But notwithſtanding this Statute, if he be (2) diſpaupered or (V0) non- 


- * ſuited, the uſual Practice is to tax the Coſts, and for Non- pay ment to 
(b) 2 Salk, order him to be (c) whipped. | 


OG, | ; i 
8 But though the uſual Courſe in ſuch Caſes is to tax the Coſts, and if not paid, to whip the 
Plaintiff; yet upon Conſideration. of the Circumſtances of the Caſe, it is in the Diſcretion of the 
Court to ſpare both. 1 Sid. 261. — And per Holt, Ch. Juſt. on Motion to whip a Pauper who had been 
nonſuited, there is no Officer for that Purpoſe, nor did I ever know it done. 1 Salk. 506. 


Eg. Abr. 125. A. brought a Bill % Forma Pauperis, to which the Defendant put in a 
Plea, and Demurrer, which were both over- ruled; and it was inſiſted 
upon, That he ſhould have no Coſts, being at none; but my Lord Somers, 
after long Debate and Inquiry of all the antient Counſel and Clerks, 

(4) But vide who agreed that he ſhould have Coſts, ordered him his Coſts (4) like 

Freed, Chan: other Suitors; for though he is at no Coſts, or but ſmall Coſts, yet the 


: . Where | : i 
8 Counſel and Clerks do not give their Labour to the Defendant, but to 
having a De- the Pauper. | 9 1 8 
cree to re- | 5 „ | OR LEE CIga: | 
cover with Coſts, it was held on Motion per Curiam, to be unreaſonable, that any one ſhould have 
more Coſts than he was out of Pocket; and thereupon ordered the Plaintiff and his Sollicitor to 
make Oath before the Maſter, and what they ſwore they had paid, or were to pay, was to be al- 


lowed, but no further, | 


the. " 4 


e) Of Coſts in Replevin, þ + 


1 Jones 434. 1 Replevin the Plaintiff had Damages at Common Law, and Coſts . 
1 by the Statute of Glouceſter, as a Conſequence of ſuch Damage, but 1 
the Avowant or Defendant in Replevin had no Coſts, although in many 1 . 
Caſes where an Avowry or Conuſance was made, and a Return prayed, 1 . 
the Defendant was an Actor. 5 7. : 
But now by 7 H. 8. cap. 4. © Every Avowant and Perſon that makes = 
| “ Conuzance, or juſtifies as Bailiff in Replevin, or ſecond Deliverance, © cc 
(e) Extends “ (e) for () any Rent, Cuſtom or Service, if (g) their Avowry, Co- Þ® 4 


. % nuzance or Juſtification be found for them, or the (þ) Plaintiffs other- Þ 
mage fea. © wiſe barred, ſhall recover their Damages and Coſts, as the Plaintiff Þ | 

ſanr. Dyer 66 ſhould have done if he had recovered. | : wy 
Z 3 121 


141. Owen 14. | LEN | . ; 
(f) Not if for a Rent-charge. Owen 14. ( 2) If Defendant avows for 36 J. for a Year and a Halt's ; wer 


Rent, and the Plaintift pleads Payment of 12 J. and there is another Iſſue for the 24 J. and the firſt Þ 
Iſſue is found for the Plaintiff, and the ſecond for the Defendant, the Plaintiff ſhall have no Coſts or C. B 
Damage; but the Avowant ſhall have a Return, Damages and Cofts. Cro. Fac. 473. (b) Extends not on a 


to a Nonſuir, 1 Jones 423. | * for 
. | | | Irres 

Alſo by the 21 H. 8. cap. 19. By which the Lord may avow, asin 
Lands within his Fee, without naming any Tenant in certain, it is fur-Þ Tt 


ther enacted, “ That (i) every Avowant or other Perſon (&) making 


* Juſtification or Conuzance, as Bailiff or Servant in Replevin, or * : 20s 
| | ce con : Drin 


(i) Extends 
to Executors 
that avow; _ 1 


a ſublequent Statute, 2 Rol. Rep. 457. () Extends not to @ Defendant that claims 7 ther 


Hat 


Coſts. 523 


« cond Deliverance, (a) for Rents, Cuſtoms, (5) Services, (c) Da- Hard. 153. 
« mage- feaſant, or for other (4) Rent or Rents, if the Avowry, Co-) The De- 
« nuzance, or Juſtification be found for them, or the (e) Plaintiff be non- e 
ce ſuit or other ways barred, they ſhall recover Damages and Colts, as the Tak; 


b Taking as a 
« Plaintiff ſhould have done. | Stray within 


IF 


| | his Manor; 

and whether he ſhould have Coſts, Haſlop and Chaplain, dubitatur; but Judgment reverſed for another 
Cauſe. Cro. Eliz. 257, 329. Owen 13. but 1 Jones 435. cited, and ſaid, the Judgment was reverted 
becauſe Damages and Colts were given; and that this Reaſon is entred upon the Roll. — Not if an 
Avovry for an Amercement in a Leet, & c. Porter v. Grey. Cro. Eliz. 300. Moor 893. Cro. Fac. 520. 
2 Rol. Rep. 75. But releaſing his Damages, he had Coſts by 4 Fac. 1. & vide 1 Foxes 424, 435. Bur 
Cro. Eliz. 257, 329. It has been the conſtant Practice fince this Att, to give Colt and Damages. 
Where the Avowry was for the Penalty upon Breach of a By- Law. Cro. Car. 497, 532. 1 Fones 421; 


435. March 29. (b) Where the Avowry for Relief dubitatur, becauſe no Service, but a Flower there- ' 
of only, and goes to Executors. Cro. Fac. 28. Cro. Car. 422, 533, 534. 1 Fones 422. 2 Rol. Rep. 55. — 
But upon a Diltreſs for a Heriot, no Queſtion but Coſts ſhall be paid. Cro. Fac. 28. Vet vide Cro. Elix. 


257, 329. (c) Bu: he {hall recover Da mages for the Treſpaſs ar the Time of the Taking only, and 
not for the mean Time, Dalf. 52. (d) Excends not ro an Avowry for a Nomine Pænæ. (+) Therefore 
2 Sid. 155. Where the Defendant avowed for a Rent-charge, and the Plaintiff, after Evidence, was 


nonſuir, the Court took the Verdict of the Jurors, who found for the Defendant, and aflelled Da- 


mages and Coſts. 


(G) Of Coſts in a Writ of Erroz, 


\ s there were no Damages given in a Writ of Error, but only a Re- Cv. Elis. 588. 


verſal or Affirmance of the former Judgment, there could be no 
Coſts, either at Common Law or by the Statute of Glouceſter: Hence it 
was thought neceſſary to make a Statute to redreſs the Miſchiefs that 
aroſe from Writs of Error, in order to delay Execution. Therefore, 
By the () 3 H. J. cap. 10. Whereas Plaintiffs or Demandants had (f) By the 


5 


a) 


the Judgment was given, or others bound thereby, brought Error to . 7 

reverſe the Judgment, to the Intent only to delay Execution, it is e eg 
enacted, That if any Defendant, c. or others bound thereby, be- and it is en- 
fore Execution had, bring any Writ of Error in delay of Execution, àcted, Thar 
then, if Judgment be affirmed, or the Writ of Error diſcontinued . 14 f 
« through Default of the Party, or the Plaintiff therein be nonſuit in mes I 


| 3 thenceforth 
the ſame, the Party againſt whom the Writ of Error is ſued, ſhall re- be put in 


„by the Diſcretion of the Juſtices before whom the Writ of Error is 
es ſued. - | = . 


In the Conſtruction of this Statute, it has been holden, That it ex- 1 Sid. 357. 


q tends not to Treland, becauſe not particularly named; therefore a Judg- 
ment upon a Writ of Error in the King's Bench there, wherein Coſts 
ure given, was for that Reaſon (g) reverſed here, as to the Coſts. (2) Where a 


Judgment 1n 


C. B. in Ireland, was affirmed in B. R. there, as alſo on a Writ of Error in B. R. here, and like wiſe 
ena Writ of Error in the Houſe of Lords here, and a Capias ad Satisfaciend' in B. R. here, as well 
for the Coſts given by the Courts in Ireland, as for thoſe given by the Courts here, was ſuperſeded as 
| Irregular. Carth. 460. 5 Mod. 421. 1 Salk. 321. | | 


It extends not to Executors or Adminiſtrators, where they bring Error (Vent. 166. 


upon a Judgment againſt their (Y) Teſtator, or upon a Judgment a- ods Ee 
-Þ gainſt (7) themſelves, for being i auter droit they are not preſumed to C/ s;! 
af bring the Writ of Error for Delay. f 


Carth. 281. 
| | 4 Mod. 244. 
There are no Coſts by this Act where Execution is executed, for then c,. 74:65 


; there can be no Delay of Execution. Cro. Car. 4.314 


Hence 


„ been delayed of Execution, for that Defendants, c. againſt whom Starute of 


cover his Coſts and Damage, for the Delay, and wrongful Vexation, Exccution. | 


18408 
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11 Vent. 88. Hence there can be no Coſts in a Writ of Error upon a Judgment in 
Ejectment, where Execution was executed as to the Colts and Damages, 
though not as ro the Term. DO 

0 Nor in Error upon a Judgment in Formedon, becauſe the Plaintiff had 
Cro. Car. 425. f | 
i Vent. 88. no Coſts in the (a) firſt Judgment, and the Intent of the Statute is to 


i Lev. 146. prevent the Delay of Execution for the firſt Damages and Coſts. 

Raym. 134. | | 
But vide Cro. Eliz. 61), 659. cont'. (a) But in a Quare Impedit, though therein no Cotts are recover- 

able, but Damages only, the Party ſhall have Colts. Dyer 77. Cro. Car. 145, 175. | 


Am 


. 
” x — G — g 
— a * —__— 
— — 7 . ; e 8 — 
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I Cr. Elis. 588. though given by a ſubſequent Statute. 3 

| Allo the more effectually to prevent Defendants from bringing fri. 

1 | | | volous Writs of Error, by the 13 Car. 2. Stat. 2. cap. 2. it is enacted, WM 

1 | C That if any proſecute a Writ of Error for Reverſal of any Judgment : 

e after Verdict in the Courts of Weſtminſter, Counties Palatine of 

c Cheſter, Lancaſter, or Durham, or of the great Seſſions in M ales, and 

c the Judgment is affirmed, they ſhall pay double Coſts; popular Ac- 

« tions upon Penal Laws (except Debt for Tithes) Indictment, Infor. 

% mations, c. excepred. „„ „ 5 

454 hut as theſe Statutes do not extend to Caſes where Judgment is given 

om ES el : | - of 5 oy | 

Cro. Car. 401. for the (Y) Defendant, and the Plaintiff brings a Writ of Error, it was 

0 3 thought neceſſary to remedy this Inconveniency: And therefore, 

an | | 

| In 1 who is conſidered in ſome Caſes as a Plaintiff, yer ſhall not have Coſts within thoſe Sta- 

tutes, which are to be conſtrued ſtrictly, becauſe Cofts are in Nature of a Penalty. Carth. 179. 

4 Mod. 7. 1 Salk. 205. S. C. | Fe 25 | e | 


2 And. 123. This Statute extends to a Writ of Error in the Exchequer-Chamber; 


By the 8 8 9 V. 3. cap. to. * If in any Action, Oc. upon Demurrer 
cc by Plaintiff or Defendant, Judgment ſhall be given for the Defendant, 
© or if after Judgment for the Defendant in ſuch Action, &c. the Plain- 
cc riff ſhall bring Error, and the Judgment ſhall be affirmed, the Writ 
« of Error diſcontinued, or the Plaintiff nonſuit, the Defendant ſhall 
(e) But not © have Judgment for his (c) Coſts, and Execution for the ſame by 
for double * Capias ad Satisfaciend". 8 % as 
Coſts, for | | | | | 
this ſhall not be preſumed meerly for Delay, fince the Plaintiff keeps Poſſeſſion of nothing by his 
Writ of Error. | | „ | | 5 El 


ceedings of a Cauſe. 


() Of Coſts in the ſeveral Steps and pro 


'$ the Courts exerciſe a Diſcretionary Power in awarding Coſts, be- 
fore there is a final Judgment in the Cauſe, it ſeems difficult to al- 
certain the ſeveral Caſes in which the Courts will make uſe of this Power; 
however, it may be obſcrved in general, that the Delays or Contempts, 
which either Party is guilty of, can only be remitted or purged on Pay- 

=... ment of Coſts. ; b e 
fin Title As for not going on to Trial, Ec. ſo if the Plaintiff moves to amend ÞÞ 
8 his Declaration (which is ſeldom refuſed whilſt the Proceedings are in Fa- 
etier (G). . ſt 3 83 
per) it muſt be on Payment of Coſts. 
Low 205, There are no Coſts in Abatement upon Demurrer, becauſe there ate 
1 157. no Damages given, but only a Reſpoudeas ouſter awarded. = 
B U pr | HAIR je t mm "22 ® 4 5 de- 5 
+ Lands Tag; ut the Statutes give Colts on a Non Profs, and this either before de-: 
Hutt. 36. claring, and then he is demandable, for he is not in Court by Artorne) 


, Cro. Car. 575, until he has declared; but ſince he has put in his Appearance by Attor- 
F Hard. 152. I | ney, 


Coſts. 


ney, the Court will vacuate his Appearance, if he does not do as he 
ought to do in Declaring; and this Sort of Nonſuit is as well within the 
Statutes, as when he is demandable at the Ni prius; but becauſe the 
King's Bench ſuffered them to lie three Terms without awarding a Nor 
Proſs : Therefore, 
By the 8 Eliz. cap. 2. If upon a Latitat, Alias, or Pluries Capias iſ— 
ſuing out of the King's Bench, the Plaintiff does not Declare within three 
Terms after Bail put in, or after Declaration, ſhall delay or ſuffer his 
Suit to be diſcontinued, or be nonſuit, the Court ſhall award the De- 
fendant his Coſts and Damage. 
After a Declaration pur in by the Plaintiff, and the Defendant puts in 
{ a Bar or Rejoinder, and the Plaintiff does not reply, Sc. there is a 
| Judgment againſt him on the Bar, &c. and Coſts awarded, becauſe he 
| does not proſecute his Writ with Effect. = . 
After Iſſue joined or a Verdict given, the Plaintiff cannot diſcontinue 
without Leave of the Court, which is never granted but upon Payment 
of Colts. „ | | 
| The Plaintiff cannot bring a new Ejectment without paying the Coſts 4 Ahd. 374. 
of the firſt. 8 9 „ That if a 
| new Trial, 
or ſecond Iſſue be directed out of Chancery, it muſt be on Payment of Coſts. 2 Very. 75. 


8 


The Defendant ſhall not pay the Coſts of reverſing an Outlawry, un- Vide Title 
til the Plaintiff declares againſt him; and if the Plaintiff be nonſuit, the 9-#awry. 
| Defendant ſhall have them again in his Coſts; and if there be more De- 
fendants than one, and they be all outlawed, they ſhall all be contribu- 

| tory for the Coſts, and not every one pay the whole Coſts. 3 


(I) Coſts, how aſſeſſed oꝛ taxed. 
E A FTER the making the Statutes that introduced Coſts, it was a- 1 Rot. Abr. 
. greed on as a Rule, That the Jury ſhould tax the Damages a- part, 51 
and the Coſts apart, that ſo it might appear to the Court, that the Coſts 
were not conſidered in the Damages; and when it was evident that the 
— [Coſts taxed by the Jury were too little to anſwer the Coſts of the Suit, 
the Plaintiff prayed, that the Officer might tax the Coſts, and that was 
inſerted in the Judgments; and therefore ſaid to be done ex aſſenſu of 
0- {the Plaintiff, becauſe at his Prayer. In „„ | 
I there are ſeveral Iſſues found for the Plaintiff, or againſt ſeveral ,_ , 


. 
8. 
5 


. 


So if in Debt the Defendant pleads ſeveral Pleas, upon which they xv. 48. 
gare at Iſſue, and the Jury find one Iſſue for the Plaintiff, and Damages 2 Leon. 17). 
12 d. another Iſſue for the Plaintiff, and Damages 10 d. and another 1 Brownl. 3. 
Iſſue for the Plaintiff, and Damages 6 d. and one Ifſue againſt the Plain- 

tiff, they muſt aſſeſs the Coſts intirely, and not according to the Da- 

mage ſeverally, for every Iſſue found for the Plaintiflñl. 

| Upon a Scire Facias on a Recognizance in C. B. againſt Bail, the 1 Salk. 208, 
Plaintiff had Judgment for Execution upon the Recognizance, & quod 229: Fanjbaey 
wecrperet Damna ſua occafione dilationis executionis ; upon a Writ of Error TIGE 36 

Bn B. R. this was recovered ; for the Bail are only liable to Coſts of Suits, C. wo 
Wy the Statute, and Damages, by reaſon of the Delay of Execution, 


; Are not Coſts, nor Coſts of Suit ; bur Damage ſuſtained by being ſo 
orne) Wong out of his Money, which uſes to be aſſeſſed by allowing the Party 
\ ctol- hat lawful Intereſt would have come to him in the mean Time; ſo 

| 68 SEE - ><BR. 


117.6. 


and Morriſon, . 


- 
: 
' 
# 


Cos. 
that Coſts and Damages are different in this Caſe, given for different 
Ends, and aſſeſſed by different Meaſures. 3 

1 Rot. Al. If Baron and Feme join in an Action, and a Verdict is given for the 
516. Crufee Plaintiffs, and the Jury aſſeſs Damages ultra miſas & Cuſtagia per ipſum 


and Berry, (the Baron) circa ſeftam ſuam expoſita, to ſo much, & pro miſis & Cuſtagiis 
adjudged up. ;1/;: to ſo much; and thereupon Judgment is given, That the Baron and 


—— 


ole * Feme ſhall recover the Coſts and Damages, though it is found, that the 


Baron only expended and disburſed the Money for the Coſts of the Suit, 
in as much as the Feme had nothing, yet the Judgment is good, that the 
Baron and Feme ſhall recover the Coſts; for there cannot be one Judy. 
ment for the Coſts, and another for the Damages. 


Covenant, 


_* Synonymous Words, ſignifying an Engagement entred into, by 
which one Perſon lays himſelf under an Obligation to do ſome- 
thing Beneficial to, or to abſtain from an Act, which if done, 
might be prejudicial to another. „ a2 
As the Good of Society requires a punctual Performance of, and 
that no Perſon ſhould be allowed to reſcind and break through his Con- 
tracts; ſo the Law has provided a Remedy by Action of Covenant, in 
which the injured Party is to recover Damages for the Violation of the 
Contract, in Proportion to the Loſs he has ſuſtained. + 
But here it may be neceſſary to obſerve, That where the Covenant or 
Agreement is for doing ſomething in Specie, as conveying Lands, exe- 
cuting Deeds, c. the moſt uſual, and indeed the moſt proper Reme- 
dy is by Bill in Chancery; which, in Caſes reaſonable, will decree an 
Execution in Specie ; whereas at Common Law, the Party can only be 
repaired in Damages. „ 25 _ 
But if the Matter of the Bill is meerly in Damages, the Remedy is 


OF Contracts and Agreements, are often uſed aa MW 


only at Law, becauſe the Damages cannot be aſcertained by the Conſci- 


ence of the Chancellor, and therefore muſt be ſettled by a Jury at 
LAW... „„ %%% nf Is 
But if there be Matter of Fraud mixed with the Damages, as if 4. 
ſues B. on a Covenant at Law, for Damages; and B. files a Bill for an 
_ Injunction, upon this equitable Suggeſtion, that the Covenant was obtain- 
ed by Fraud; if A. files his Croſs-Bill for Relief upon that Covenant, 


the Court will retain it, becauſe the Validity of the Covenant is diſ- 


puted in that Court, and on a Head properly conuzable there; and 
therefore, if the Validity of the Deed be eſtabliſhed, the Court will di- 
rect an Iſſue for the Quantum of the Damages. 9 — 


But for the better underſtanding of this Action of Covenant, I 
ſhall conſider, | 


(A) Of the Manner, and by what*@ozds an expreſs 


Covenant is created, 
2 8 Y (B) Of 


2 


* 


Covenant. 


* * — — 


(B) Of Covenants created by Implication ok Law. 


(C) Where an Action of Covenant is the pꝛoper Re- 
medy, 


(bp) Where there are ſeveral Parties; and herein of joint 
Covenants, 


E) Of Covenants Real and Perfonal ; and therein of 
the Perſons to whom they ſhall extend: And here, 


1, Ot Covenants which ſhall extend to the Heir or Exccutor. 

fo as to be bound by them, though not expreſly named. 

2, Of Covenants which the Heir or Executor may take Ad- 

vantage f. e e 

3. Where an Aſſignee ſhall be bound by the Covenant of the 

ASM 88 OD 

4. Where the Aſſignor continues ſtill liable. 

5. Where an Aſſignee ſhall take Advantage of a Covenant. 

6. Of Covenants which bind by Force of the Statute 32 H. 8. 


F) How Covenants are to be conſtrued. 
(G) Where the P2incipal, and all ancillary Covenants. 
bhall be ſaid to be void and extinguiſhed. 
(H) What Hall be deemed a Beach, oz conſtrued a good 
Perkozmance. = EL 
(1) There the Bzeach ſhall be ſaid to be well aſſigned, 
( Where the Perfozmance (hall be ſaid to be well ſet. 
 fozth and pleaded, %% ĩ ͤ Wi Wl 
(L) What map be pleaded in Bar to the Action. 


4 : ; : 2 ESE Le 1 — — q 


(A) Of the Manner, and by what Wozds an 


expꝛels Covenant is created 


(a) HE Law does not ſeem to have appropriated any ſet Form of (41 Oban, 
1 Words, which are abſolutely neceſſary to be made uſe of in Ca. 294. 


creating a Covenant; and therefore it ſeems that any Words will be ef- 1 Leon. 324 


fectual for that Purpoſe, which ſhew the Parties Concurrence to the 
Performance of a future Act; as (Y) if Leſſee for Years covenants to 


Repair, Sc. Provided always, and it is agreed, that the Leſſor ſhall find ©)! Raf Allr. 


great Timber, Ec. this makes a Covenant on the Part of the Leſſor to? , 


I Brownl. 23. 


find great Timber, by the Word (c) agreed, and it ſhall not be a Quali- 5. C. 


fication of the Covenant of the Leſſee. (c) Bur it is 
| ſaid, that 


without this Word it would have been only a Qualification of the Covenant of the Leſſee. 1 Not. 


Abr. 518. 1 Sia. 423. 2 Co. 72. 5. 1 Lev. 155. 


So if A. Leaſes to B. for Years, upon Condition that he ſhall acquit 40 E 3. 5. b. 
the Leſſor of ordinary and extraordinary Charges, and ſhall keep and 8 2 
leave the Houſes at the End of the Term, in as good Plight as he found . 
them; if he does not leave them well repaired at the End of the Term, 


an Action of Covenant lies. 8 


——— 


38 Covenant. 


1 Rot. Mi So theſe Words in a Leaſe of a Mill, and the Leſſee ſpall repair the 


518. Bret and 277705 as often as Need ſhall require, and ſhall leave them ſufficiently repair. 
Cumberland, | 


adjudged. ed at the End of the Term, make a Covenant, (a) becaule it is the clear 
Cro. Fac. 399, Agreement of the Parties; for otherwiſe the Words, ſhall leave, Ge. 
$21. would have no Effect. 

3 Bulſt. 163. | . e . | . 

1 Rol. Rep. 359. 2 Rol. Rep. 63. S. C. adjudged. (a) As if 4. by Indenture agrees to give B. 30 , 
for an Houſe, if B. executes one Part of the Indenture to A. A. may bring Covenant for the Houſe. 
Pordage and Cole, 1 Lev. 274. per Cur'. Raym. 183. per Cur'. 1 Sand: 319. That on the Part of B. it 
amounted to a Covenant to conyey. 1 Sid. 423. per Cur. | 5 | 


1 Co. 155- © If A. Leaſes to B. for Life, with a Proviſo, That if the Leſſee dies 
# Abr. within the Term of forty Years, that then the Executors of the Leſſee 
Mor 478. ſhall have it for ſo many of the Years as amount to the Number of forty 
Years, to be accounted from the Date of the Indenture of Leaſe; this 
Proviſo ſhall not be a Leaſe, but only a Covenant. 4 | 
1 Rol. Abr. If there are Articles of Agreement between A. and B. by which it is 
518, 519- agreed upon a Marriage intended between A. and C. that all the Stock 
ok C. ſhall remain in the Hands of B. till A. ſhall make a certain Join- 
ture to C. ipſo B. annidiim ſolvendo to A. intereſſe proinde ſecundum Ratam 
8 J. per Centum, Sc. if B. does not pay the ſaid Intereſt, an Action of 
(b) So where Covenant lies againſt him upon theſe Words, becauſe (Y) every (e) A- 
a Man ac- greement by Deed is a Covenant, otherwiſe A. could not have any Re- 
knowledges medy for the Money. of OT 
himſelf to be | | | : | 3 | „ 
accountable to another for all Money by him charged upon A. to he paid to B. 1 Lev. 47.—Where 
the Words were only by way of Recital, that it was intended that a Fine ſhould be levied, &:, 
2 Mod. 89, 91. & vide 1 Leon. 122. (c) Where a Man aſſigns and transfers a Choſe in Action, tho 
nothing paſſes, yet it amounts to a Covenant, that the other ſhall have the Thing. 1 Mod. 113. 


1 Rol. Abr. Tf A. makes a Deed to B. in theſe Words, I bave in my Cuſtody one 


8 IWiiting obligatory, in which IWriting obligatory, one William nom ſtandeth 


bound to the ſaid B. for the Payment of 400 l. upon ſuch a Day, being the 
(d) So where Proper Money of B. and (d) I will be ready at all Times when I ſhall be re- 
the Words of quired, to redeliver the ſame Writing obligatory to the ſame B. if B. after 
6 OF are, demands the ſaid Obligation of A. and he refuſes to deliver it, B. may 
ſelf 5 ay fo have an Action of Covenant upon this Deed by Force of the Words, 
much Money 4#d . vii be ready at all Times, when I ſhall be required, to re-deliver the 
at ſuch a ſame, &c. Fe 1 | 25 | 
Day, and fo | 


much at another. Hard. 178. adjudged ; but the Chief Baron doubted, if the Words had been teneri 


— 


N firmiter obligari; tor that theſe Words ſound in Debt, and not in Covenant. 


Ray m. 25. If A. enters into a Statute to B. and afterwards B. by his Deed cove- 


Robinſon and 


2 l th that upon Payment of ſuch a Sum at a Day to come, the Statute 
judged. ſhall be void, and that he will deliver it in, and cauſe it to be vacated; 
1 Keb. 103, if . before the Day ſues Execution upon the Statute, A. may bring an 
118. S. C. Action of Covenant; for though it be true, that a Covenant that is to 
: 48. take Effect preſently is to ſtand or fall by the Operation of Law, and no 
Ts Action of Covenant will lie ; as if a Man covenants that a Bond ſhall be 

void upon doing ſuch an Act, or to ſtand ſeiſed, no Action of Covenant 

will lie upon theſe ; bur here the laſt Words bind the Party to the Per- 

formance of a future Act, viz. to deliver in the ſaid Statute, and cauſe 

it to be vacuated, which without all Queſtion ſound in Covenant. 
Carth. 64 If A. enters into an Obligation to B. and afterwards B. covenants not 
Comb. 123, to ſue A. without any Limitation of Time, this amounts to a Releaſe, 
al. and may be pleaded as ſuch. N | Ro A 

Carth. 64. But if the Covenant be Temporary, and limited to a certain Time, 
as if it be, that B. will not ſue for ninety-nine Years, Oc. this ſtill re- 

mains a Covenant; and for the Violation thereof, an Action of Cove- 


nant is the proper Remedy, but it cannot be pleaded in Bar; ſo if there 


— 


_ } | TT 7 ——— a> 
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Covenant. 
be two Obligors, and the Obligee covenants that he will not ſuc one of 
them, this is no Releaſe, but only a Covenant. 

A Letter of Licenſe containing the Words following, vis. That if Carth. 64. 
the Creditor ſue within ſuch a Time, his Debt ſhall be forfeited, works a For- 


feiture by the Commencement of the Suit, and therefore may be pleaded 
in Bar to the Action. | 


If there are Articles of Agreement made by Indenture between A. 1 Pol. Abr. 


259 


n 


and B. in which A. agrees that B. ſhall have a Houſe in a Street in 518. Geary 


London, for certain Years; provided, and upon Condition, that B. ſhall ny Stay 

; | 2 vo. 
receive and pay the Rents of the other Houſes of A. in the ſame Street 129. S. C. 
mentioned in a Schedule annexed to the Indenture; and it is further adjudged. 
agreed, that B. for his Labour in collecting of the ſaid Rents, ſhall have , vide (5s. 
the Overplus of the Rents, over and above ſuch a certain Sum; this is an 
not any Covenant on the Part of B. to bind him to receive and pay the 15 8 
Rents mentioned in the Schedule; but the Proviſo and Condition only 
will make the Eſtate of B. void in the Houſe. 


If A. by Deed enfeoffs B. provided, that if A. pays Money to B. b 


31. 


a Day, the Feoffment ſhall be void, and covenants to fave harmleſs from Cro. Fac. 281, 


4 | | 8 | Briſco and 
Incumbrances and Arrears of Rent, and to make further Aſſurance; and — ad- 


after A. enters into an Obligation conditioned for the Performance of all judged ; 


(a) Covenants, Payments, Articles and Agreements compriſed in the Tee. 226. 


Deed, if A. pays not the Money, yet the Bond is not forfeited, parc wal 


there being no Covenant to pay the Money, it is a Proviſo in Advantage «jj being, 
of the Feoffor, that if he paid the Money, that he ſhould have the Land That if 4. 


again; ſo that it is in his Election to pay the Money or loſe the Land, pid for P 
which is a ſufficient Loſs to him, and the Word Payment, in the Bond, I? e 
bath Reference to the Covenant to ſave harmleſs from Arrears of word Pay- 


Rent. ment, in the 


1 | N Obligation, 
ſhall have Reference to ſuch Payments only, as by the Deed are compulſory, not ſuch as are vo- 


luntary ; for otherwiſe the Obligation and Condition would be repugnant, and contrary to the Deed. 
1 Brownl. 113. S. C. and Bulſt. 156. S. C. adjudged. 2 Mod. 37. S. P. (a) Otherwiſe if the Condi- 
tion of the Bond had been for the Performance of all Covenants and Conditions in the Deed. Tom- 


leſs and Chandler, 2 Lev. 117. adjudged. But in Keb. 454, 460. Judgment is given for the Plaintiff, 
unleſs the Defendant diſcontinue == | 5 5 


An Action of Covenant may be brought as (b) well on a Deed Poll, 1 por. Ahr. 
as on a Need indente. | 517. (b) So 


4 | 75 5 a Writ of 
Covenant lies upon the King's Patent, though there is no Counterpart ſealed by the Leſſee, who is 


50 5 Cro. Fac. 240. 1 Bulſt. 21. Cro. Fac. 399, 521. 3 Bulſt. 163. 1 Rol. Rep. 3 59. 2 Rol. Rep. 
3. Poph. 136. ä | 8 


But though Covenant lies as well on a Deed poll as upon a Deed in- 1 Salk. 19). 
dented, yet the Parties muſt be named therein; and therefore, where n and 
in Covenant the Plaintiff declared, that 7. S. being arreſted at his Suit, pl Pas 
and in the Cuſtody of the Bailiff, he, the Detendant, promiſed and a 
gaged to bring in the Body of 7. S. into the Cuſtody of the Bailiff 
luch a Day; and on Demurrer it was held, That the Action would not 


| lie, the Plaintiff not being named in the Agreement, and no Averment 
| hos could avail him. | 


„ (5) Of 


Car. 128, 


— 


530 Covenant. 


reſolved. 


(3) Ok Covenants created by Implication of 
Law, 
48 E. z. 2. b. HERE are ſome Words, which of themſelres import no expreſs 


5 Covenant, yet being made uſe of in certain Contracts, they a- 
1 Rol, Abr. mount to ſuch, and are therefore called Covenants in Law, and will as 


. effectually bind the Parties, as if expreſſed in the moſt explicit Term. 
As if a Man (a) makes a Leaſe for Years of Land, by the Words 


Co. 17. 4. 8 R 1 « 5 
11 (b) conceſſi or demiſi, theſe import a Covenant, and if the Leſſee, or his 


(a) So if an Aſſignee are (c) evicted, they may bring an Action thereupon. 


Aſſignment 


thereof be made by the Word Grant. 2 Rol. Rep. 399. Palm. 388. (5) Carth. 98. S. P. admitted. — 


Where a Man aſſignavit & tranſpoſuit all the Money that ſhould be allowed by any Order of a Fo- 


reign State, to come to him in Lieu of his Share in a Ship. 1 Mod. 113. Said by Hale, though it 
cannot be aſſigned, yet this amounts to a Covenant that he ſhall have all the Money; & vide 4 Ce. 
$1. Cro. Eliz. 214. 2 Leon. 104+ (c) Whether the Leſſor himſelf, or a Stranger ouſts him. Vide 1 Rol. 
Abr. 519. 2 Leon. 104. Cro. Eliz. 214.—80 if the Cattle of the Leſſee are diſtrained by the Lord 
Paramount, he may have Covenant againſt his Leſſor. Raym. 257. 7” 


Ro. A Soif a Man Leaſes for Years, reſerving Rent, an Action of Covenant 
„ lies for Non-payment of the Rent, for the (4) Reddendo of the Rent is 


319. | f | . : 
Style 38. an Agreement for Payment of the Rent, which will make a Covenant. 


Carth. 135. | | , | „ 
(4) So the Words Yielding and Paying make a Covenant. Style 406, 407, 431. 2 Brownl. 215. 1 Sid. 


266, 401. 2 Mod. 92. 1 Vent. 10. 2 Jones 102. 3 Lev. 155. 


4 Co. 80. DP. Alſo if a Man Leaſes for Years by the Words Demiſe, Grant, Et. 

9 and in the Deed there are ſeveral Covenants on the Part of the Leſſor, 

iudged, and he enters into a Bond conditioned for the Performance of all the 

1 Covenants, c. in the ſaid Deed; this extends as well to the Covenants 
m Law, ))) 8 

4 Co, 8 But if a Man Leaſes for Years by the Words Demiſi, Ec. and the 

on Eliz-674- Leſſor covenants that the Leſſee ſhall enjoy during the Term, without 

4% 75 Eviction by the Leſſor, or any claiming under him; this expreſs Cove- 

nant qualifies the Generality of the Covenant in Law, and reftrains it 

by the mutual Conſent of both Parties, that it ſhall not extend farther 


he Leales to | | . wk | | 
me my own Land, and I am ouſted by a Stranger. Cro. Fac. 73. 1 Rol. Abr. 520, 871. 


So if a Man Leaſes to me Land of J. S. of which 7. S. is ſeiſed at 
5:5. Holder the Time, I ſhall have a Writ of Covenant before Entry upon J. S. and 
and Taylor, Re-entry by him; for I need not alledge an Eviction, for this is a Cove- 
2 Bieten. 22. nant in Law, which is broke when he is not ſeiſed of the Land at the 


3 s. C. Time of the Demiſe, for the Word Demiſe imports a Power of Let- 


But wide in ting; and it is not reaſonable to enforce the Leſſee to enter into the 


Rl. the Caſe Land, and ſo to commit a "Treſpaſs. 
immediately | 


following; which ſeems cont', and that if a Man Leaſes Lands for Years, and a Stranger enters be- 
tore the Leſſee enters, he ſhall not have an Action of Covenant upon this Ouſter, becauſe he ws 
never a Leſſee in Privicy to have the Action. 1 Rol. Abr. 520. Owen 105. S. P. per Fenner. 


Oeren 104. But if a Man Leaſes certain Goods for Years by Indenture, which 
i Kok Ar are evicted within the Term, yet he ſhall not have a Writ of Covenant; 


31195 for 


in my Ground, you may dig up the Ground for that Purpoſe ; and for 


— — PRE 


Covenant. 531 
for the Law does (2) not create any Covenant upon ſuch Perſonal (a) and 
Thing. therefore in 

| | | 5 | .... Caſe of a 
Leaſe of a Houſe, together with the Goods, it is uſual to make a Schedule thereof, and affix it to 


the Leaſe, and to have a Covenant from the Leſſee to re-deliver them at the End of the Term; for 


without mel Covenant the Leſſor can have no Remedy but Trover or Detinue for them after the 
Leaſe ended. 


So in the Caſe of a Grant of an (2) Inheritance, by the Words c- (b) If for 
feoff, grant, Ec. the Law does not create a Covenant. | 
Alſo if two or more join in making a Leaſe by the Words conce f, . ane 


. | 5 . 5 «© y Eur. 
Oc. this creates a Covenant in Law, for the Breach of which, all of 


them ſhall be jointly ſued, but if the Breach be the Perſonal Tort of Carth. 97, 98. 


Coleman and 


one of them, as if one of them enters and ouſts the Leſſee, the Action Sherwin, ad- 


may be brought againſt him alone; for it is unreaſonable, that the others judged. 
ſhould ſuffer for the Perſonal Wrong of their Companion. 8 er 5 
A. by Indenture granted and demiſed to B. certain Lands, except a 8. C.“ 
little Piece, upon which a Pump was ſtanding, together with the Uſe | 

and Occupation of the Pump, in common with other the Tenants of A. 1 Vent. 26, 
for thirty-one Years ; and after the Pump became uſeleſs for want of 48 pony 
Repairs, and B. brought Covenant againſt A. and aſſigned the Breach in adjudged, 
A.'s permitting the Pump to run to decay; and it was held by Kelynge, con! Twiſden 
Chief Juſtice, Rainsford and Moreton, Juſtices, that the Action lay; Fe OW - 
that when the Uſe of a Thing is (c) demiſed, and it runs to decay, ſo 8 2 : 
that the Leſſee cannot have the Uſe and Benefit thereof, he may have ed, cont nd 
Covenant upon the Word demiſi; and here the Leſſee himſelf could not Twiſden in 
Repair, having no. Intereſt in the Pump, or Lands where it ſtood; but B. K. But 
Twiſden totis viribus cont'. 1. Becauſe a Covenant created by Law, as: _ 


. . . | 4 q \ G 322. 8. $4 f 
this is, never lies. but on an (4) actual Ouſter. 2. This Covenant cre- reverſed for 


ated by Law, is not (e) properly to recover Damages, but the Term Twiſden's 


it ſelf, and the Damages that are recovered are for the whole Term, Rea tons in 
whereas the Pump may be repaired the next Day. 3. The Leſſee may 2 ” ava s 
repair the Pump himſelf, and may come on the Ground without being a ſaid, That if 
Treſpaſſer ; as where I grant that you ſhall fiſh in my Pond, you have I lend one 
Liberty to come upon my Ground; ſo if you have a Grant to lay Pipes « ines. of 


| | 5 Linas cavenant he 
theſe Reaſons of Tuiſden's, the Judgment was una voce reverſed in ſhall have 


Cam Scac'. | the Uſe 


thereof, yet 


if the Plate be worn out by ordinary Uſe, without any Default, no Afton of Covenant lies againſt 
me. Bur if one by Deed grants a Water-courſe, and after tops it, an Action of Covenant lies 
againſt him. 1 Sand. 322. For by Tiviſden, This is a voluntary Aide So if I Leaſe a Houle, 
and therewith grant Eſtovers out of ſuch a Wood, if 1 cut down the Wood, ſo that no Eſtovers can 
be had, the Leſſee may bring Covenant againſt me. (c) But if 4. in Conſideration that B. will 


build a Mill upon the Land, and a Water-courſe through the Land, demiſes to B. by the Words ded 


& conceſſi ; and after 4. ſtops the Water-courſe, yet no Action of Covenant lies; for the Covenant 


extends not to a Thing which was not in Eſe at the making the Leaſe. 1 Leon. 278. (d) Vid. 235. 


and 1 Rol. Abr. 519. & 2. (e) Vide F N. B. 145. 


If 4. Leaſes a Houſe to B. excepting two Rooms, and free Paſſage Carth. 232. 
to them, and the Leſſee aſſigns to J. S. who diſturbs the Leſſor in the 5 857 | 
Paſſage; this, though a Covenant in Law, ſhall bind the Leſſee; for m_— yy . 
where the Leſſee agrees to let the Leſſor have a Thing out of the de- , Salk. 196. 
miſed Premiſſes, as a Way, Common, Ec. Covenant lies for a Diſtur- 1 Show. 388. 
bance ; but if the Diſturbance had been in the Rooms excepted, Cove- C. © vide 


nant would not have lain. i 57. 


2 


(C) Where 


Life. 2 Fones 


* 
tk 
** 
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5 Yelv. 1 39. 


2 Leon, 27. ſame Breach. 
But where a 


Covenant. 


(O) Where an Action of Covenant is the pꝛo⸗ 
per Remedy, | 


1 Kol. Abr. F A. for valuable Conſideration, promiſed by his Deed not to do a 


11. certain Thing, no Action upon the Caſe lies upon this Promiſe, but a 
Cro. Fac 505. Writ of Covenant. 5 | 
1 Rol. Abr. So if A. recovers a Debt againſt B. and B. pays him the Condemna. 


$17. Bemiſh tion, upon which A. releaſes all Actions, Executions, Oc. to B. by 
ay” 3 Deed, and by the ſame Deed promiſes that he will withdraw and 
Gro. Fe: 50 5. diſcharge all Writs of Execution againſt B. upon the ſaid Judgment, 
S. C. | yet no Action upon the Caſe lies upon this Promiſe; becauſe it is made 

by Deed, and ſo he ought to have a Writ of Covenant. | 


Vide Title If a Man Leaſes for Years, reſerving Rent, he may have an Action 


Debt, and 5 3 | oo : 
* * of Covenant, as well as Debt, for the Rent arrear; ſo if A. grants 


wee a Rent-to B. payable at a certain Feaſt yearly, and covenants to pay the 


1 Rot. Abr. Rent at the Feaſt; an Action of Covenant lies for Non- payment, though 


517, 518. he might have an Action of Debt for it. 5 
Bioun. 19. It ſeems by the better Opinion, That upon the Eviction of a Freehold, 
1 Keb. 821. no Action of Covenant will lie upon a Warranty, either in Deed or in 
Le Hob. 4. Law, for the Party might have had his J/arrantia Charte, or Voucher; 
but in Caſe of a Leaſe for Years upon an Eviction, there can be no 


No 121. ; 
5 5 other Remedy. 5 


8 5 F — 
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O) Where there are ſeveral Parties, and 
herein of joint Covenants, 
cert k 13 covenants to do an Act for the Benefit of two or more, and A. 


Slingby'sCaſe, I breaks his Covenant, one of them alone (4) cannot maintain Cove- 
Hob. 172. nant againſt him, for then might he be doubly or trebly charged for the 


Covenant may be joint or ſeveral, vide 2 Rol. br. 149. Skin. 401. (b) In an Indenture between 4 


and B. of the one Part, and C. of the other Part; among other Covenants there is one thus, vit- 
It is agreed between the Parties, that C. ſhall enter into a Bond to B. to pay him 100 J. at a Day 


in an Action for Non- performance, A. and B. muſt join. Telv. 17). 


| 5 Co. 19. a. So if A. covenants to do an Act for the Benefit of B. and C. and en- 


i Show. 8. ters into a Bond to them && cuilibet eorum for Performance; yet this be- 


ing a joint Intereſt, each cannot bring a ſeparate Action, but two may 
bind themſelves ſeverally to pay Money, or if jointly and ſeverally 
bound, the Obligee may ſue which he pleaſe. 
2 Keb. 44q A Leaſe was made to three, who covenanted jointly and ſeverally for 
| the Rent ; Covenant being brought againſt two, it was laid, that they 
(without ſaying, or the Third) had not paid ſuch Rent, ſed Redditum 
Prædict' aretro exiſtent” ſolvere o'io recuſ. and it was held, that this was 4 
ſufficient Averment that the Rent was behind, and that it was not pal 
by the Third. | Ti : . 
2 S. d. 10). If A. covenants with B. that A. or his Son, or either of them, ſhall 
work with B. at the Grinding and Poliſhing of Glaſs, B. paying to each 
of them ſo much, c. and B. requeſts C. to work with him, Ec. if he 
doth not, the Covenant is broke, for B. had the Election to require both, 
or any one of them, to work with him. . 


2 | If 


oth, 


jointly and ſeverally. 


5 Covenants Real, or ſuch as are (e) annexed to Eſtates, ſhall deſcend to, 


Covenant. 333 
If an Agreement be entred into between ſeveral Fidlers, that they C 335 
would not Play, c. aſunder, unleſs on my Lord Mayor's Day, Gc. and 3 8 
they bind themſelves in 20 J. each to the other jointly and ſeverally, ang 
one only brings Covenant, and aſſigns the Breach, That the Detendant 
played ad Quandam Tabernam, Ec. this is naught ; for they ought all to 


have joined, the Intereſt being Joint; and it is (2) repugnant and con- (a) But v7 


tradictory, for four Perſons to bind themſelves the one to the other 1 8 
and Carih. 98 


Comb 163. 
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—— — 


(E) Of Covenants Real and Perſonal; and 
therein of the Perſons to whom they ſhall 
extend: And here, 


1. Of Covenants which chall extend to the Heir oz Erecu— 
to2, fo as to be bound by them, though not erpꝛellp 


| IN every Caſe where the Teſtator is bound by a Covenant, the Exe- 48 E. 3. 2. 
ö || cutor ſhall be bound by it, (5) if it be not determined by his Death. Bro. Covenant 


12 8 Cr 


| Cro. Eliz. 553. Same Rule per Curiam, and ſo Dyer 14. pl. 69. (b) Viz. Where it was to be performed 
| by the Perſon of the Teſtator, the Executor cannot perform it. Cro. Eliz. 553. & vide 2 Mod. 268. 


If A. be (c) Tenant for Life, the Remainder to B. in Fee, and A. 1 And. 12. 


by Indenture demiſes, Ec. to C. for fifteen Years, and after A. dies, and adjudged. 
W 3. enters upon C. yet C. ſhall have no Action of Covenant againſt the Moor 7. 


| a n 04. 
| Exccutors of A. for the Covenant was but (d) during the Term, which B . 
determined by the Death of the Tenant for Life. =__ © 8. C. 


Dyer 257. 


S. P. by three Judges againſt one, who differed from the others becauſe the Leaſe was by Indenture, 
| which is a Matter of Concluſion ; but if it had been by Deed Poll, he agreed with the Reſt. 1 Brownl. 
E 22. S. P. adjudged. (e) So if Tenant in Tail demiſes, and dies without Iſſue. 1 Ard. 12. 1 Leon. 179. 
Ciro. Eliz. 157, & vide Lit. Rep. 334. (d) So if the Leſſce had granted, bargained and fold all his 
Eſtate to another (admitting there was, by theſe Words, a Warranty implied) yet it determines with 

s the: Eſtate; Cro.-Eliz. 157. 1 Lin. 09. 5 | | | 


If a Man covenants' that A. ſhall ſerve B. as an Apprentice for ſeven 48 E. 3. 2. 


cats, and dies, if A. departs within the Term, a Writ of Covenant EW. Covenant 
| lics againſt the Executor of the Covenantor, without naming. 


12. S. C. 
If a Man be bound to inſtruct an Apprentice in a Trade for ſeven 1 Sid. 216. 


þ Years, and the Maſter dies, the Condition is diſpenſed with ; for it is Fox 18 8 
Perſonal; but if he were likewiſe bound to find him with Meat, Drink, Ee 135; 
| Cloaths and Lodging, this the Executors are obliged to perform. 


. Of Covenants which the Heir oz Erecutoz may take 


Advantage ok. 


42 E. 3. 4. 


i of Heirs of the Covenantee, and he alone ſhall: take Advantage of ; 4d. 55. 
them. 5 3 


(e) Secus of 


Covenants 


in Groſs, Palm. 558.— Alſo for a Breach in the Time of the Covenantee, the Action {hall b- 
ö brought by his Executor, though the Covenant was with him, bis Heirs and Aſligus only. 1 
75. 2 Ley, 26. adjudged. | 


— 


6 U | As 


1 Covenant. 
2 H. 4. 6. b. As if an Abbot and Covent covenant to ſing for the Covenantee and 
5 Co. 18. his Heirs in ſuch a Chapel, his Heirs at all Times ſhall have a Writ of 
Covenant for the not doing thereof. 
2 Lev. 92. If a Man Leaſes for Years, and the Leſſee covenants with the Leſſor 
Lougber and his Executors and Adminiſtrators to repair, and leave it in good Repair 
NO: at the End of the Term, and the Leflor dies, Sc. his Heir may have an 
* 32 Action upon this Covenant; for this is a Covenant that runs with the 
| Land, and ſhall go to the Heir, though he is not named; and it appears, 
that it was intended to continue after the Death of the Leſſor, in Pa 
much as his Executors, E9c. are named, 1 15 


z. Where the Allignee ſhall be bound by the Covenant of 
- the Alltgnoz. N 


1 The Aſſignee of a Term is bound to perform all the Covenants an- 
OR "" nexed to the Eſtate; as if A. Leaſes Lands to B. and B. covenants to 
Cro. Eliz.457. (a) pay the Rent, repair Houſes, Ec. during the ſaid Term, and g. 
2 Meor 399. afligns to F. S. the Aſſignee is (Y) bound to (c) perform the Covenants 

* 24 (4) during the Life of the firſt Leſſee, though the Aſſignee be not 
(a) Where named, becauſe the Covenant runs with the Land being made for the 
the Aſſignee Maintenance of a Thing in (e) Eſſe at the Time of the Leaſe made. 
mall be 5 : | : = „ | 0 
chargeable with a Nomine Pœnæ incurred after Aſſignment, vide Cro. Elix. 383. Moor 357. l. 486. 
Gol. ſb. 129. (5) By the Common Law, but vithout Queſtion by the Statute of 32 H 8. Cre. Eliz. 
457. (c) 1 Lev. 109. 1 Sid. 157. Raym. 80. S. P. (d) During the Term. Moor 399. and vide C, 
Hlix. 457. S. P. by two Judges aginſt two. (e) When the Covenant extends to a Thing in Eſſe, Par- 
cel of the Demiſe, it is quaſi annexed to the Thing demiſed, and runs with the Land, and ſhall bind 
the Aſſignee, though not expreſly named. 5 Co. 16. b. Godb. 270. | 8 e 


5 Co. 1. But if A. Leaſes for Years to B. and B. for himſelf, his Executors 
o pencer sCaſe. and Adminiſtrators, covenants with A. to build a Wall upon Part of the 
Land demiſed, and after B. aſſigns, the Aſſignee is not bound by this 
Covenant; for the Law will not annex the Covenant to a Thing not 


in Eſſe. 3 : f 
5 Co. 15. per But if B. had covenanted for him and his Aſſigns to build the Wal, 
Cu. Cs. this would have bound the Aſſignee, becauſe it is to be done upon 


the Land, and the Aſſignee is to have the Benefit thereof. 
1 Sa'k. 199. If Leſſee for Years covenants for him and his Aſſigns to rebuild and 
per Holt Ch. finiſh a Houſe within ſuch a Time, and after the Time expired, the 
Juſt Leſſee aſſigns over the Premiſſes, the Houſe not being built and finiſhed 
according to the Covenant; this Covenant ſhall not bind the Aſſignee, 
becauſe it was broke before the Aſſignment ; aliter if broke after; as if 
the Leſſee had aſſigned before the Time expired. e i 
5 C 113. Alſo though the Covenant be for him and his Aſſigns, yet if the 
yer Cr. Thing to be done be meerly collateral, and no way concern the Thing 
(f) Cro. Zac, demiſed, the Covenant ſhall not bind the Aſſignee; as if it be to build 
438. S. P. an Houſe upon other Land of the Leſſor, or (J) to pay a collateral 
adjudped, Sum. Ms: © a 5 | 
5 Co. 16. b. So if a Man demiſes Sheep or other Perſonal Things for a certain 
E 7+. 6s Time, and the Leſſee covenants for him and his Aſſigns at the End of 
the Term, to deliver ſuch Sheep, Oc. or the Price of them, and the 
Leſſee aſſigns them over, the Aſſignee ſhall not be bound by the Cove Þ 
( Se of a nant; for it is but a (g) Perſonal Contract, and there is not (#) ſuch 
Leale of a Privity as between Leſſor and Leſſee of Land and his Aſſigns. | 


Fair, Wine- | 
Al: Licence, C. Hard. $88.— But where ſuch an Aſſignee may be made liable in Equity, vide 2 Ven 
[ | 423. (Þ) If having Land charged with the Payment of a Fee-farm Rent, grants Part of the Land 
Bi | to B. and covenanrs that the ſame ſhall be diſcharged of the ſaid Rent, and after grants the Ref- 
due of the Land to C. this ſhall not be taken as a Covenant Real, which ſhall in Equity charge the 
other Land granted to C. with the whole Rent. Hard. $7. | 


I wy” 


8 


So (a) if a Man Leaſes Lands for Years (/) with a Stock of Cattle, 1 
and the Leſſee for him and his Aſſigns covenants to deliver the Stock at (4) A Man 
the End of the Term. | poſſeſſed of 

| a Tavern 
for ſix Years, Leaſes to another for three Years; and it was covenanted, that during the three Years 
quolibet menſe the Leſſee ſhould give an Account to the Leſſor, of the Wine which he fold, and ſhould 
pay unto him for every Tun fold, fo much; and after the Leſſor grants the remaining three Years to 
another, the Covenant being collateral, it paſſes not by the Aſſipnment of the three Years. Godb. 126 
Moor 243. Though the Covenant was to Account io the Leſſor, or his Aſligus. (C) As in Owen 139. 
1 Leon. 42. Godb. 113. | | | 


If Leſſee for Years, for himſelf, his Executors and Adminiſtrators, Cr. Zac. 125 


' covenants with his Leſſor to leave fifteen Acres every Year for Paſture, Hude 


abſque Cultura, and after the Leſſee aſſigns, the Aſſignee, though. not 
named, muſt perform the Covenant; becauſe it is for the Benefit of the 
Eſtate, according to the Nature of the Soil; but a collateral Covenant, 
as to build de n0v0, Sc. ſhall not bind him, unleſs named. 

If A. demiſes to B. ſeveral Parcels of Land, and the Leſſee cove- 1 NH {hr 
nants for him and his Aſſigns to repair, Gc. and after the Lefſe: aſſigns 5** 


to D. all his Eſtate in Parcel of the Land demiſed, and D. does not re- C.] C e 


S. C. adjudg- 


pair that to him aſſigned the Leſſor may have an Action of Covenant ed; bebauſe 


Z againſt D. the Aſſignee. N | this Cove- 


| | | 12 7 nant is devi- 
ſable, and follows the Land, with which the Defendant is chargeable by the Common or by Statute 


Law. 1 Fones 245. S. C. adjudged.——So if the Leſſor had granted the Reverſion of Part to one, and 


of other Part to another; they might have brought an Action of Covenant. 1 Lev. 109. 1 Sid. 157. 


5 Raym. 80. Kitchen and Buckly. 


If a Man Leaſes for Years, and the Leſſee covenants, for him and his Style 403. 
Aſſigns, to pay the Rent ſo long as he and they ſhall have the Poſſeſſion Promefeld 
; 1 7 and Sir John 
of the Thing let, and the Leſſee aſſigns, the Term expires, and the %% . 
Aſſignee continues the Poſſeſſion afterwards; an Action of Covenant will 
lie againſt him for Rent behind after the Expiration of the Term, 
though he is not an Aſſignee (c) ſtrictly according to the Rules of. %% 1 pq 
Law; yet he ſhall be accounted ſuch an Aſſignee as is to perform the fee for Years, 
Covenants. | | 25 | with Cove 
So | | „ nants to re- 
pair, aſſigns to F. S. by way of Mortgage, and F. A. never enters, Equity will not compel him to 
repair, though he had the whole Intereſt in him; and though it was his own Folly to take an Aſſign- 


ment of the whole Term, when he ſhould have taken a derivative Leaſe, by which Means he would 
not be liable at Law. 2 Vern. 275.——But where ſuch an Aſſignee, though he never entred, and had 


loſt his Mortgage Money, was by Law compelled to pay the Rent; and having ſued in Equity could 


have no Relief, 2 Vern. 374. 


If A. Leaſes to B. and B. covenants to repair, Ec. and he aſſigns to Carth. 519. 


J. S. who dies Inteſtate, the Premiſſes being out of repair, the Leſſor % and 

: R 8 ER | | Norris, ad- 
may bring Covenant againſt his Adminiſtrator as Aſſignee, and declare judged 
that he made a Leaſe to B. Oc. cujus Status & reſiduum termini Annorum, 


Sc. devenit, Ec. per afſignationem to the Adminiſtrator. 
4. Where the Allignoꝛ continues till liable. 


If a Leſſee covenants that he and his Aſſigns will repair the Houſe de- Bro. Covenant 
miſed, and the Leſſee grants over the Term, and the Aſſignee does not 32, 


repair it, an Action of Covenant lies either againſt the Aſſignee at Com- ray! _ 


mon Law, becauſe this Covenant runs with the Land; or it lies azainſt | Tones 22.3, 


the Leſſee (d) at the Election of the Leſſor. 3 8. P. per Cs 
| | | (d) He may 
charge both, but Execution ſhall only be againſt one of them ; for if he takes both in Execution, 
he that 1s laft taken ſhall have an Audita Quere la. Cro, Fac. 523 | 


So. 


TE Covenant, | : FEET 535 


[ . Covenant. 


1 Rel. Abr. So if a Man Leaſes for Years, rendring Rent, and the Leſſee cove- 
AE 85 nants for him and his Aſſigns to repair the Houſe during the Term, and 


(ro; Fac. | 
1 7 521. after the Leſſee aſſigns over the Term, and the Leſſor accepts the Rent 


5. C. ad- from the Aſſignee; and after the Covenant is broke, notwithſtanding 
judged, that the Acceptance of the Rent from the Aſſignee; yet an Action of Cove. 


3 4. nant lies againſt the firſt Leſſee, for the Lefſee hath covenanted expreſly 


Excentor of for him and his Aſſigns, and this Perſonal Covenant cannot be transfer 
the Leſſee. red by the Acceptance of the Rent. 

I Rol. Rep. | 8 | 1 
359. 2 Rol. Rep. 63. Pop h. 136. Godb. 276. Cro. Car. 188, 580. 1 Jones 223. 1 Sand. 240. 1 Brownl, 
20. Style zoo. 2 Mod. 139. 1 Sid. 402, 447. 2 Keb. 640. | | 


14 „ Leaſes to B. rendring Rent, and B. covenants to pay it, and 
31.22 after B. aſſigns to C. and A. grants the Reverſion to D. and D. after ac- 
Morgan, ad cepts Rent from C yet for Non- payment at another Day, D. may have 
judged. an Action againſt B. it being upon an (a) expreſs Covenant. 

Carth. 178. | . e FT | 
S. C. cited. (a) Brocunl. 20. 1 Sid. 447. S. P. 


1 


Lev. 215, Alſo an Aſſignee, who aſſigns over, is liable, and ſhall pay the Rent 
'F woo 503: which incurred due before, and (5) during his Enjoyment. N 

j 1 Dalk. 81. | 1 | | 5 | | . 

| (%) Where ſuch an Aſſignee was made liable in Equity, though the Privity of Eſtate was deſtroyed at 
Common Law. 1 Vern. 165. e | 


: arth 11 Hut in Covenant againſt A. as Aſſignee for Non- payment of. Rent, he 
Pts ad. may plead, That before any Rent was due and payable, viz. on ſuch a | 
judged, Day, he granted and aſſigned all his Term and Eſtate to 7. S. who by 
i Salk. 80, Virtue thereof entred, and was poſſeſſed for the Reſidue of the Term; : 
255 and this ſhall be a good Diſcharge, without alledging any Notice of the 
& a 228. Aſſignment, or that the Leſſor accepted 7. S. as his Tenant. t 
. . | | | | Soo COR: . | | 0 
5. Where an Allignee ſhall take Advantage of a Covenant. 

b 1 Rel. Abr. As an Aſſignee ſhall be bound by a Covenant Real annexed to the tl 
* 9 Eſtate, and which runs along with it; ſo ſhall he take Advantage of | (1 
ll: | „ 17:% ſuch; and therefore, if the Leſſor covenants to repair, or if he grants fo 
1 Go 5. 27. 2.2 I . LY 9 8 f 
„ e beer 242, to the Leſſee ſo many Eſtovers as will repair, or that he ſhall burn with- | ar 
| x a in his Houſe during the Term; theſe, as Things appurtenant, ſhall go 4 
l b a TORR Chan. with it into whoſe Hand ſo ever it comes. 1 „%% ID Hs 
* | bo ATE IN So if a Man Leaſes Land to another by Indenture, this Covenant in 
uw. | 1 Ro. Air. Law, created by the Word Demiſe, ſhall (c) go to the (4) Aſſignee of | 
11 | 52.7 21. the (e) Term, and he ſhall have Advantage of it. 3 | na 
% Dyer 257. | | TI 5 5 _—_ 

Ft 1 4 Co. 80. 5 Co. 17. b. S. P. reſolved. (c) So of Tenant by Statute-Merchant, Sc. of a Term, &:- | lig 
4 | rough they came to the Land by AG in Law. 5 Co. 17. a.— But not to an Aſſignee of a Leaſe by an 
Liloppel only. Moor 419. Cro. Elix. 373. (d) The Aſſignee of the Aſſignee, the Executors of the | as 
 Attignce, the Executors or Adminiſtrators of every Aſſignee, are all compriſed within this Word WW ag 
\tgns. 5 Co. 77. b. Carth. 519. (e) When the Eſtate paſſes, -though by Parol, the Warranty and Co- for 
venants follow it, and the Aſſignee of the Eftate ſhall have the Benefit thereof. Cro. Eliz. 373, 436. | 
Mere But if one by Indenture Leaſes an Houſe for forty Years, and the 6. 
„ „ Leſſee covenants with the Leffor, that he will ſufficiently repair the 
Jer Cale, . 6 . | 
ee by Houſe during the Term, and that the Leflor may enter every Year, to 
three Judges fee if the Repairs are done; and if upon View of the Leſſor it was fe- 1 
a galntt 8 paired according to the Agreement, that then the Leſſee ſhould hold the I 
[2 mom Io Houſe for forty Years after the firſt Term ended; and the Leflee grants n 
* | Poſſibility to another fotum iutereſſe, terininum & terminos gue tuuc habuit in tenementis, I 
. an „ inbefent and after the firſt Term ends, the Aſſignee ſhall not take Benefit of this . 
5 to the Land Agreement. | | | | % © 
and Term. ic p 


i 3 — Upon 


8 
g 


Action againſt B. as Aſſignee of A. though the Houſe became ruinous 
before C. was intitled to the Reverſion ; (a) for the Action is not found- 


tion upon a Breach of Covenant before his Time. Cro. Elia. $63. 3 Leon. 51. 2 Vent. 278. 


| for it runs with the Land. 


ec 


0 


Covenant. 


Upon Equality of Partition, if one Coparcener covenants to acquit 5 Co. 18. 
the other and her Heir of Suit, the Aſſignee of the Land ſhall have Be- Ce ,. 384-6. 
nefit of this Covenant. | | 8. b. 

If A. ſeiſed of Lands in Fee, conveys it by Deed indented to B. and , go; 45 
covenants with B. his Heirs and Aſſigns, to make any other Afſurance 21. 
upon Requeſt, for the better Settlement of the Land, Sc. and after P. e Fer 
conveys it to C. who conveys it to D. and after P. requires ＋ to make , e 


—  —— 


| j x x Cro. Fac. 503 
another Aſſurance according to the Covenant, and he refuies, D. ſhill Jace 593, | 


J 3 | ; | 505. 
have an Action of Covenant in this Caſe againſt A. by the Common i Fores 406. 


Law, as Aſſignee to B. „„ | 8. C. 
If A. by Deed enfeoffs B. of certain Lands, reſerving Rent, Fealty, Aber 185. 


and Suit of Court, and by the fame Deed grants, that if the Feoffce Jer Cr. 
ſhall be diſtrained, vexed, or charged for other Rents or Services, then 


he may enter and diſtrain for his Amends in other Lands; this is annex- 

ed to the Eſtate of the Land, and ſhall go with it to every Aſſignee. 

If A. Leaſes an Houſe to B. for Years, and covenants to repair, and 1 Leon. 61 
that B. his Heirs and Aſſigns, may at all Times enter, and fee in what 47/ca!!'s 
Plight the ſame is; and if upon ſuch View any Default thall be found in Si“e ©9168: 
the not repairing, and thereof Warning ſhall be given to B. his Exccu- Aber 242. 
tors, &c. then within four Months after ſuch Warning ſuch Default ſhall p1. 380. S. C. 
be amended ; and after, the Houſe in Default of B. becomes ruinous, àdjudged. 
and A. grants the Reverſion to C. who upon View of the Houſe gives 

Warning to B. of the Default, Oc. if it is not repaired, C. may have an 


: 12 ö 2 5 (a) But an 
ed upon the ruinous Eſtate of the Houſe, but for not repairing within Affiꝑnee 
the Time appointed by the Covenant. | mall not 

| have an Ac- 
. But up- 
on a Breach after his Time, though his Eſtate is determined, he may. 1 Rol. Rep. So. Owen 152. 
2 Bulſt. 281. 5 | 0 | | | 


If Leſſee for Years covenants to leave the Houſes in godd Repair at Cr. Elis 599, 


the End of the Term, and the Leflor grants his Reverſion to another, 97, 
() though this Covenant is not to be performed during the Term, yet _—_ 1 
for a Breach thereof the Grantee of the Reverſion may bring an Action, ( So where 


and there cannot be a more apt Covenant to run with the Land. the Leſſor 


| = | | _ eovenants to 
make a new Leaſe at the End of the Term, and the Leſſor grants over his Reverſion. Meor 1 50. 


If A. Leaſes Lands to B. for 200 Years, and by the ſame Decd cove- Cr. Car. 157. 
nants for himſelf, his Heirs and Aſſigns, with B. his Executors and Aſ- 4 Jones 242: 
ſigns, that if B. is diſturbed for reſpite of Homage, or inforced to pay 155 
any Charge, or Iſſues loſt, that he ſhall with-hold ſo much of his Rent 
as he ſhall be inforced to pay, and A. grants his Reverſion to C. and B. 
aſſigns the Term to D. D. may take Benefit of this Covenant againſt C. 


6. Ok Covenants which bind bp Fo:ce ok the Statute 


32 H, 8. 


By the 32 H. 8. cap. 34. reciting, & Whereas divers had Leaſed Ma- 
nors, &c. or other Hereditaments (c) for Life or Lives, or Years, by (e) Extends 


5 Writing, containing certain Conditions, Covenants and Agreements, not to Git: 
das well on the Part of the Leſſees and Grantees, their Executors and 


8 Aſſigns, as on the Part of the Leſſors and Grantors, their Heirs and 


in Tail. 

Ca Lil 

| Cro. Eliz. 863 

1 Succeſſors; and whereas by the Common Law, no Stranger to any 

Condition or Covenant could take Advantage thereof, dy Reaſon 
whereof all Grantees of Reverſions, and all Grantees and Patentces of 


6 X | the 


— —— — 
— — 


— ” 
f — 2 = a 
rr — © 


Co. Lit. 215. a. 


ment; for 


538 a Covenant. 


« the King, of Abbey Lands, could have no Entry or Action for any 
« Breach, Ec. it is enacted, That all Perſons Bodies Politick, their Heirs 
ce Succeſſors and Aſſigns, which have, or ſhall have any Grant of or 
( extends“ (4) ſaid Lord the King, of any Lordſhip, &c. Rents, Tithes, Por. 
to his Suc- (“ tions, or other Hereditaments, or any Reverſion thereof which he. 


ceſſors, av « longed to the Monaſteries, Sc. or which belonged to any other Per- 
not name et ö 


2»»„ĩ T 


(5) It extends Aſſignees, (e) to, or (7) by our ſaid Lord the King, of to, or by 


not to Gran- C any other Perſon or Perſons, and the Heirs, (g) Executors, Succeſſors 


tees by Fine c and Aſſigns of every of them, (%) ſhall and may have (i) like Advan- 
till Attorn- 4c tage by Entry for Non- payment of Rent, or for doing Waſte or 


intended of „ not performing other Conditions, Covenants and Agreements con- 


ſuch only as cc 
have had all ,, 
Ceremonics 


tained in the ſaid Leaſes againſt the Leſſees and Grantees, their Exe- 
cutors, Adminiſtrators and Aſſigns, as (m) the (2) Leffors and Gran- 


by Law re- tors, their Heirs or Succeſſors, ought, ſhould, or might have had at 


requiſite. © any Time or Times. | 

Cy. lt 3196: - 3 | „ | 55 | „ 1 hs 5 
5 Co. 112, 113. () Though after Breach, and before the Action brought, their Eftate determines, 
1 Rol. Rep. 80. Owen 151. 2 Bulſt. 28 1. (d) It extends io Grantees of Part of the Eltato of the Re- 


verſion, c. Co. Lit. 215. a. Godb. 162. 1 Rol. Rep. 80. Owen 151. 2 Bulſt. 181. & vide 1 Leon. 252. 


Moor 93. pl. 230. — But not to Grantces, &c. of the Reverſion in Part 1 Lahd. Cs. Lit. 215, 
Cro. Eliz. $33. Moor 98. (e) It extends to him that comes in by Limitation of an Ufe, though in the 
Poſt ; for coming in by the Act and Limitation of the Party, he is à ſufficient Grantee, &c. within the 


Statute. Co. Lit. 2! 5. Moor 98. 4 Leon. 27, 29, — Bur it extends to ſuck as come in meerly by AR FR 


Law, as the Lord upon an Eſcheat, Alienation, upon a Mortmain, Sc, Co. Lit. 215. b. ——Nor to 
him who is in of another Eſtate. Moor $76. () Bur if a Copyholder by Licence of the Lord Leaſes 
for Years, Sc. and after ſurrenders the Rcverſion to the Vie of another in Fee, who ts admitted, 
yet he is not a Grantee, &c. within the Ad, for he is not privy to the Leaſe made by the Copy: 


| holder, nor in by him, but may plead a Grant of his Eſtate immediately from the Lord. Braſfer and 
Beal, Yelv. 222. per. Curiam, Upon the firſt opening. Cto. Fat. 205. Adjudged by two judges, & vide | 


Cro. Car. 25, 44. Hoh. 178. But in the Caſe of Glover dnd Cope, 3 Lev. 326. It is adjudged, that ſuch 
Surrendree may have an AGtion of Covenant by this Act. (g) Leſſee for twenty Years Leaſes for ten 
Years, and his Leſſee covenants, &c. and the firſt Leſſee grants his Reverſion, this Grantce is a ſuf. 
ficient Aſſignee within the Statute. Moor 525, $27. Cho. Eliz. 599, 617, 649. Gould[. 17 5. Gonb. 161, 
(hb) Whether this doth not imply that the Grantor all not, 3 Lev. 155. dubitatur, & vide 1 Sid. 402. 
(i) But he ſhall not take Advantage of a Condition before he has given Notice to the Leſſee. Co. Lit 
215. 5 Co. 113. b.——Secus of « Covenant. Goib. 262. Chb. Fac: 476. Brlds. 30. (E) Viz. by Fofce of 
a Condition incident to the Reverſion, as Rent, of for the Benefit of the Eſtate, as for doinp Waſte; 


not keeping Houſes in Repair, &. and not for the Payment of any Sum in Groſs, Delivery of Corn, 


Sec. So as other Forfeiture ſhall be taken for other Forfeitures, like to theſe Examples put, uz 
Payment of Rent, and not doing Waſte, which are for the Benefit of the Reverſion. Co. Lit. 215. b. 
O wide 5 Co. 18. Moor 159, 243, 876. Owen 41. 1 And. $2. Raym. 250. 1 Sand. 159. So if the Proviſ 
be to enter for Non-payment of a Rent, or groſs Sum by way of Fine, the Grantee of the Rever- 
ſion ſhall not take Advantage of it; for the Condition cannot be apportioned. Style 316. (1) The 
Privity of AQtion is transferred, and it may be brought in the County where the Covenant was made, 
though the Lands lie in another. 1 Sand. 237. adjudged ; but a Writ of Error was brought iu Caf 
Scacc', and it was after compounded. 1 Sid. 491. 1 Lev. 259: t Vent. io. & 5 Hod. 338. and Tit. 
Actions Local and Tranſitory. (m) Therefore if the Conuzee of the Reverfion before Attornment 
bargains and ſells to another, to whom the Leſſee atrorns, the Bargainee may, c. though his Bar- 
gainor could not. 5 Co. 113. 4. (#) 4. deviſes to B. for Years, fendring Rent, upon Condition to 
re-enter for Non payment; and after deviſes the Reverſion in Fee to another, aud dies; the Deviſce 
may take Advantage of the Condition, though there never was any Reveèrſion, c. in the Deviſor, 
2. Leon. 33. | ; | | MEET: | | 


And by the ſame Act it is enacted, “ That all Farmers, Leſſees and 
(% Bur if « Grantees of Lordſhips, Cc. Rents, Tithes, Portions, or other Here- 
ales 25 “ ditaments for Years, Life or Lives, their Executors, Adminiſtrators 
to another © and (0) Aſſigns, ſhall and may have like Action and Remedy againſt 
for ten, he is © all Perſons, Bodies Politick, their Heirs, Succeſſors and Aſſigns, which 
eo nn, „ by Grant of the King, or other Perſons, ſhall have the Reverſion 0 
ee the fame Lordſhips, c. fo letten, or any Part thereof, for any Con. 
he is not Te- dition, Covenant or Agreement cohtained in their Leaſes, as the Leſ- 
nant to the“ ſees, or any of them might or ſhould have had againſt the Leffors and 
firſt Leſſor. ©« Grantors, their Heirs and Succeſſors, Recovery in Value, by reaſo 


Moor 93. | FOR © 7 Om = | FRO — 
A & of any Warranty in Dctd or Jaws only excepted. 


| A. de- 


ſon, Oc. and alſo all other Perſons, (b) (e) being (4) Grantees or 


— — 544, as. 


— — 0 _ 


6 
h 


N 


only. 


—— — — — —— 


Covenant, 539 


O_ S——oo—— 7 EO — 


A. demiſed a Houſe for a Term for Years to B. who aſſigned to F. F. Carth. 289, 
the Leſſor deviſed one Moiety of the Reverſion to C. and the other to 255 91 
D. who granted the Rexerſion to 7. D. after which Grant C. and P. % Le. 
brought Covenant againſt F. §. for Rent due before the Aſſignment by late, adjudg- 
them; and it was held, 1. That C. and D. being Tenants in Common, ed. 
may at their Election join or ſever, as well in Debt as in Covenant, for 
the Rent; but if they ſever, they muſt not each of them make his De— 
mand of ſuch a certain Sum, which amouats to a Moiety; but the De- 
mand muſt be de nua medietate of the whole Rent. 2. That this Action 
was maintainable for the Arrears of the Rent, notwithſtanding the Re- 
verſion was out of the Plaintiffs; for though the Defendant was bur an 
Aſſignee of a Term, yet the very Privity of Contract was transferred by 
the Statute of 32 UI. 8. which gives the Action for and againft Aſſignees ; 
and the Contract ſtill remains, though the Privity of Eſtate is gone. 


— 


(5) How Covenants are to be conſtrued.” 


A LL Contracts are to be taken according to the Intent of the Parties, x, 4% 
expreſſed by their own Words, and if there be any Doubt in the 8 Co. 83. Sir 
Senſe. of the Words, ſuch Conſtruction ſhall be made as is moſt ſtrong EP Pex- 
againft the Covenantor, leſt by the obſcure Wording of his Contract,“ Cale. 


he ſhonld find Means to evade and elude it; hence, (2) if A covenants (a) 1 Lev. 


with B. That if B. marries his Daughter, he will pay him 20 J. per 421. 102. Holes 
without ſaying for how long, yet it ſhall be for the Life of B. and not and Swain. 


for one Year only; for by the Word per Anmum, the (5) Meaning of hg 


: a l Kch. 11. 
the Parties appears to be, that it ſhould continue longer than one Year; s. C. 


and this is the Conſtruction that is moſt ſtrong againſt the Grantor. (b) If I cove- 
7 | nant to de- 


liver ſo many Yards of Cloth, and I cut it in Pieces, and then deliver it, this is a Breach; for the Law 
regards the real and faithful Performance of Contracts, and diſcountenances all ſuch Acts as are done 
In frandem Legis. Raym. 464. — So if the Condition of a Bond be to pay 5017 though it is not ſaid of 


Money, yet it muſt be ſo intended, and the Obligee cannot tender fifty Pounds weight of Stone. 
1 Sid. 151. Said by Tuiſden, That he remembred it to have been adjudged, — But if a Man cove- 
nants that his Son, then Infra annos nubiles, ſhall marry the Daughter of B. before ſuch a Day, and he 
marries her acccrdingly, but at the Age of Conſent diſagrees to the Marriage, yet is the Covenant 
performed; for it was a Marriage, though ſubje& to be defcated by Diſagreement, and no other 
could be had within the Time, Owen 25. adjudged. | | 
If two Men Leaſe for Years, and covenant that the Lefſee ſhall enjoy Ney 86. Ne- 
free from all Incumbrances made by them, and after the Leſſee is di- 7797 5 Cale. 


ſturbed by F. S. to whom one of the Leffors had made a precedent ax Bag 
Leaſe, this is a Breach, for they ſhall be taken ſeverally, and not jointly 20. S. C. 


If a Man Leafes for fix Years, and covenants, that if he ſhall be diſ- Gedi. 335. 
poſed to Leaſe the Land after the Expiracion of the Term of fix Years, vide 2 Hal. 
that the Leſſee ſhall have the Refuſal; and within the fix Years he Rep. 3325 
Leaſes to another; this is no Breach, becauſe (c) out of the Words of 5 If PY 
the Covenant. | 


S 


Leaſes Lands 


to B. for ſix 


Years, and covenants that he ſhall enjoy it during the Term without Interruption, diſcharged from 
Tithes, and after the ſix Years he is ſued for Tiches, this is a Breach; for the Meaning was, that he 


ſhould be freed from Suirs, and the Payment of Tithes; and a Suit after the Expiration of the 
Term, is as prejudicial as if before, Cro. Eliz 916. 2 Brownl. 22. | 


If a Man Leaſed for nine Years by Indenture, Dated 1 Far. 16 Car. 2. 1 Sid. 37. 
and covenanted to ſave the Leſſee harmleſs from all Evictions during 3 Fork: 
the Term, but this Deed was not delivered till 1 Far. 17 Cor. 2. if he © 29 525 
was in Poſſeſſion and evicted before the Delivery, this was a Breach; for 


during 


"Us 
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Covenant. 
during the Term ſhall be conſtrued during the Term in Compuration, 


and not only from the Time of the Delivery of the Deed, when it firſt 
commenced, in Foint of Intereſt. | | 


— — 


3 Lev. 264. 


Dowſe and nants to pull them down, and erect three other in their Place, ac etiam de 
Earl. tempore in Tempus to maintain the Meſſuages agreed to be erected in ſuf. 


2 Vent. 126, ficient Repair, ac etiam to repair the Pavements, Cc. ac etiam difta Pre 


Cad . miſſa, & Domos ſuperinde fore ere, at the End of the Term to leave in 


becauſe ta- good Repair; and after B. pulls down the three Houſes, and builds five, 
ken as ſeve- he muſt leave them all in good Repair at the End of the Term; for 
ral Cove- though by the firſt Covenant he is bound only to repair, Ec. the Mef. 


Rotely Rr ſuages agreat* fore erect', yet by the laſt Covenant he is obliged to leave in 


ed, it ſeem- good Repair Domos ſuperinde eret? indefinitely, which extends to all 


ing I ro Houſes which ſhall be built upon the Premiſſes during the Term. 
e all one | | | | 


Covenant, and that the ſubſequent Matter concerning leaving the Houſes in good Repair, muſt be 


reſtrained to, and underſtood of, thoſe agreed to be built. 


3 Lev. 265. 80 if a Man takes a Leaſe of a Houſe and Land, and covenants to 
per Curia. leave the demiſed Premiſſes in good Repair at the End of the Term, 


and he erects a Meſſuage upon Part of the Land, beſides what was before, 


(a) S. Pp. ad- he (a) muſt keep or leave this in good Repair alſo. 
judged be- „ | | : 


tween Brown and Blunden, Skin. 121, For it is a continuing Covenant, and though the Houſe had no 
actual, yet it had a potential, Being at the Time of the Leaſe. | | 
Carth. 135. If a Leaſe be made for Years, rendring 80 J. per Annum Rent, free 
Giles and | f1 | f Taxes. Ch and 1 ſitio latſ. 
and clear from all manner of Taxes, Charges and Impoſitions whatſo- 


Hooper, 5 . | 
8 95 ever, the Leſſee is bound to pay the whole Rent without any manner of 


Deduction, for any old or new Tax, Charge or Impoſition whatſoever. 
1 Salk. 199. So where A. by Deed, Dated 1649. granted a Rent- charge of 401, 


| Breeyſter and Per Annum to B. and his Heirs, and on the ſame Deed there was an 
Kitchell, ad- (V) Indorſement, that the Rent was to be paid clear of all Taxes; by 


judged. the 3 */. N. 45. per Pound is laid upon Land, and Power given to the 


SIN 438. Tenant to deduct 4 s. in the Pound, with a Proviſo, not to alter the 


5 Med. 368. Covenants or Agreements of Parties; and it was held, That ſuch a Co- 


8. C. venant, if made in the Vear 1640, would not have freed the Rent- 


(6) V hich charge from the Taxes impoſed by thoſe Acts, becauſe there was no ſuch 
muſt be pre- | 


ſumed to 
made before fore this Covenant muſt be conſtrued to extend to them. 


rhe Deed | „ 
vas executed, and ſo Parcel thereof. Carth. 439. fer Cur'. 


— e „ 2 W — 


() Where the Principal, and all ancillary 


Covenants ſhall be ſaid to be void and er- 


tinguithed, 


FF a Man covenants with Tenant for Life of an Houſe, to find a 
* Chaplain to Sing, E9c. every Saturday during the Life of the Cove- 
2.2. nantee, if the Covenantee ſurrenders the Houſe, and (c) retakes an 


3 ; | ; 
() Bur if he Eſtate for Years, yet the Covenant remains. 
had not re- | eee 

taken ſuch Eſtate, ., 1 Rol. Abr. 55. 


— 


1 


If A. Leaſes three Meſſuages to B. for forty-one Years, and B. cove- 


Parliamentary Tax in Being, or known at that Time; but becauſe there 
| have been were ſuch Taxes in the Year 1645. whjch was before the Grant, there- 


8 
\\ 


e- 


if 


C. and that certain Perſons had unduly procured the ſaid Fine from her, 8. 


one to B. and himſelf before a Day, and that if B. dies before A. that ſhit. 2 And. 
A. ſhall pay 3007. to the Exccutors of B. and gives Bond for the Per- 55 > & 


Covenant, 541 

If A. grants a Rent-charge to B. for the Life of C habend* to B. his 1 Mod. 223. 
Heirs and Aſſigns, to the Uſe of C. and A. covenants to pay it ad ſim C. P-awen and 
f 3 5 | . 12 | R . Flerle, ad- 
if the Rent is behind, B. may have an Action of Covenant againſt A. for judged. 
though the Rent- charge is executed by the Statute, and the Power of di- 2 A. 138. 
{training, as incident thereto, transferred to C. yet the Covenant being 8. C. 
collateral, is not transferred nor diſcharged, but remains with B. 

If a Man hath good Title to Lands by Virtue of a Fine, and ſells the; Leo. 26. 
ſame, and covenants with the Vendee, his Heirs and Aſſigns, that he Ly and 
ſhall enjoy againſt him and B. and all claiming under them; and after Len. 


by an Act of Parliament, reciting, that B. had ſettled this Eſtate upon; „ 


2 Keb. 831. 
| | | C. | 
it is enacted, The Fine ſhall be void, and that every Perſon may enter 
as if no ſuch Fine had been; and after one enters, claiming Title under 
C. this is a Breach of the Covenant; for the Act makes no new Title, 
but removes the Obſtruction of the Old, and it was ſaid, that doubtleſs 
B. was named in the Covenant for this Purpoſe, in Caſe this Fine un- 
duly obtained ſhould be avoided. | e 

As to Covenants which are repealed or extinguiſhed by Act of Parlia- 
ment, the following Diverſities are laid down, viz. Where A. covenants 
not to do an Act or Thing which was lawful to do; and an Act of Parlia- 
ment comes after, and compels him to do it, the Statute repeals the Co- 
venant; ſo if 4. covenants to do a 'Thing which is lawful, and an Act 
of Parliament comes and hinders him from doing it, the Covenant is re- 


1 Salk. 198. 


pealed; but if a Man covenants to do a Thing which then was unlawful, 


and an Act comes and makes it lawful to do it, ſuch an Act of Parlia- 
ment does not repeal the Covenant. 1 ä 
If A. being a Cuſtom-Houſe Officer by Patent; makes B. his Deputy, 8 


and covenants, inter alia, to ſurrender the old Patent, and procure a new 7. and Ci. 


3 . dy : : . 3 | — 
formance thereof; admitting theſe Covenants void (a) by the 5 Ed. 6. 2 8 
cap. 16. the whole Bond is void, though ſome of the Covenants are not 


. : which 1t ap- 
void or illegal. pears, that 


| | | 5 | | 55 by the A- 

greement B. was to pay 600 J. and to allow A. 100 J. yearly for this Deputation, and adjulzed: be- 
cauſe the Obligation is one 1ntire Att and Deed of the Party; & vile 2 And. 20), 208. $ Co. 82. 
S. C. cited. (a) So where a Sheriff takes a Bond for a Point againſt 23 H. 6. and allo for a juſt 
Debt, the whole Bond is void according to the Letter of the Stature; for a Statue is a ſtrict Law, 


bout the Common Law divides according to common Reaſon ; and having made that void which is 


againſt Law, lets the reſt ſtand. Hob. 14. per Cur, Moor $855. Godb. 213. 10 Co. 100. Latch 143. 
Mod. 35. Brownl. 282. 1 Vent. 237. Carter 230. | | 


If the principal Thing to be performed, as the conveying an Eſtate, 1 5d 369. 
(5c. be void, further Covenants which are relative and dependant thereon . 19. 
11 ; e | 3 | Style 357 
are ſo likewiſe. 
So if Leſſee for Years grants ſo much of the Term as ſhall be to come 1 Lev. 45. 
at the Time of his Death, and covenants that the Leſſee ſhall enjoy ie, Conte 
although he gives Bond for Performance of Covenants, yer the principal 1 


huy ft. 


Thing, viz. the Grant, being void for Uncertainty, () both Bond and Ray. 27. 


\ Covenants are void likewiſe. | | 2 


59 | "Rk tho” 


| they are ſeveral Deeds, yet they make but one Aſlurance, and are but ons Contract. 4 H. 5. 6. 


20 H. 6. 293. Bro. Obligation 6. Dyer 4. 28. Hob. 168. 


F 


But where the Dean and Chapter of Norwich, 8 Elis. leaſed to B. for Owen 136. 


ninety-nine Years, and after in 42 Fliz. they Leaſed to C for three H and 


15 2 n ; 3 he De: 
Lives, and covenanted to ſave him harmleſs azainſt B. if he is diſturbed ©, we 


Chapter of 


by B. he may have an Action of Covenant azainſt the Dean and Chap- Norwich. | 
ter, though the Leaſe is void; becauſe the Covenant is for a Thing col- 1 Brownl. 21. 
lateral, as that the Leſſor is Owner, Cc. and the Covenant was broke 77 877. 


Hee h | S, C. Sy wide 
unmediately upon ſealing the Leaſe to C. | — REN haps 

| 1305, 1 8.8 a 
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| ſelf to take Benefit of the Covenant, 1 Bulſt. 22. 


r 


532 __ Covenant. 


1 Salk. 199. 80 where in Covenant the Plaintiff declared, that the Defendant by 
Northcote and his Deed did grant, bargain and ſell to the Plaintiff and his Heirs, Oc. 
reer ad. Provided, That if the Grantor paid ſo much Money, it ſhould be lawful 
judged, 12 | SIN | 
for him to re-enter; and that he covenanted to pay the ſaid Money; 
and the Breach aſſigned was the Non-payment of the Money ; although 
it was admitted that nothing paſſed by the Deed for want of Inrollment, 
yet the Covenant in this Caſe being to pay Money, it is a diſtinct, ſepa- 
rate, and independent Covenant; and therefore not material whether 
any Eſtate paſſed or not. 1 


* 


1111 


(H) What ſhall be deemed a Beach, 02 con- 
ſtrued a good Perko:mande. 


IF A. enters into a Statute to B. and afterwards B. by his Deed cove. 
Rebinſon and nants, That upon Payment of ſuch a Sum at a Day to come, that the 
Ane, ad- Statute ſhould be void, and that he would deliver it in, and cauſe it to be 
judged, vacated; if before the Day B. ſues Execution, A. may bring Covenant; 
Raym. 25. and it is no Objection, that nevertheleſs B. at the Day, may deliver it 


1 Sid. 48. 


1 Keb. 103, jn, and cauſe it to be vacated; for it is an (a) apparent preſent Breach; 


Ca) So if 4 for after the Statute was ſec a-foor, and had its Courſe, it did tranſire in 


3s bound to rem Fudicatam, and could not be vacated. 


B. in an Ob- hs oh N | „ DN | 
ligation conditioned, That A. ſhall deliver to B. before ſuch a Day, an Obligation, in which B. i; 
bound to 4. if A. ſues B. upon the Obligation, and recovers, and after, before the Day, delivers 


it to B. this is no Performance of the Condition; for notwithſtanding the Delivery of the Obligg- 


tion, he may take Benefit of the Judgment, and ſo the Intent of the Condition is not performed, 
Cro. Eliz. 7. And to the ſame Purpoſe, vide Moor 7og. Gouldſ. 177. 1 Leon. 52,— So in Cale of a 
Promiſe. 1 Rol. Abr. 448. | . 5 | | 55 | 


5 Co. 20, 21. If 4. Leaſes to B. for twenty-one Years, and covenants at any Time 


3 during the Life of B. (V) upon Surrender of the old Leaſe, to make a 


3 new Leaſe; and after A. Leaſes to a Stranger, he hath diſabled himſelf, | 
2 And. 18. and broke his Covenant. 8 | t 
Moor 4.52» | 


Cro. Eliz. 450+ Poph. 109. S. C. adjudged, (b) So if the Leflee aſſign his old Leaſe, he diſables him- 


' Raym. 464 If A. being a common Brewer, covenants that B. ſhall have ſeven 


__ and Parts of his Grains made in his Brew-houſe for- ſeven Years, and after 
0 . | | | 


2 Jones 191. A. puts in great Quantities of Hops into his Malt, of which the Grains 


S. C. adjudg- were made, by Means whereof the Grains are ſpoiled, this is a Breach; 
ed. becauſe in all Contracts the (c) Intention of the Parties is to be conſi- 


| Skin. 39. S. C. dered; and here it was the Intention of the Parties that B. ſhould have 


venants to *! : 
leave all the Hops are put into then. 
Timber up- | na, 5 | | 
on the Ground at the Expiration of a Term, and after cuts it down, it is a Breach of Covenant, tho | 
he carry it not away; bur if a Stranger cuts it down, it is no Breach of Covenant. Skin. 40. per Cur— 
So if a Man covenants to deliver a Horſe, and he poilons him, and then delivers him, this is 
Breach. Skin. 40. per Cur". Een | | | 


(Oben eo. the Grains for the Uſe of his Cattle; and they will not eat them when 


2 Fones 195. If two Men, upon Sale of their Wives Lands, covenant that they and 

* their Wives have good Right to convey Lands, and to make further Aſ- 

füaged - ſurance; if one of the Women is under Age, this is a Breach, for ſhe 
hath not Power to convey the Eſtate according to the Covenant. 


5 
LY 


3 


Ne 


(1) Where the Bzeach ſhall be ſaid to be well 


Covenant. 6843 
f the Leſſor covenants with his Leſſee for Vears, that he quietly and 2 Vent. 213. 
peaceably ſhall enjoy the Land, without the Impediment or Diſturbance adjudged, 
of the Leſſor, if the Leſſor exhibits a Bill in Chancery againſt the 
Leſſee, to reſtrain his committing Waſte, this is no Breach, though the 
Bill be diſmiſs'd with Coſts, becauſe the Suit does not relate to his Title 
or Poſſeſſion. e 

If a Parſon leaſes his Rectory for Vears, and covenants that the Leſſee 1 
mall have and enjoy it during the Term, without Expulſion, or any adjudged. 
thing to be done by the Leſſor, and after, for not reading the Articles, 
he is 7pſo facto deprived by the Statute 13 Eliz. and the Patron pre— 
ſents another, who ouſts the Leſſee, this is no Breach ; for he was not 


ouſted by Reaſon of any Act done by the Leſſor, but for a (a) Non- (a) Pur if 


feaſance ; and ſo it is out of the Compaſs of the Covenant. Lefſee for 

| | | Years, ron- 
dring Rent, with a Condition of Re-entry for Non- payment, leaſes Part for a leſs Term, and cove- 
nants that his Leſſee ſhall enjoy, without Impeachment of him, or of any other, occaſioned by his 
Impediment, Means, Procurement or Conſent, and after he ncgletts to pay his Rent, upon which 
the firſt Leflor enters, &*c. this is a Breach, 1 Bulſt. 182, 183. adjudged. | 


Tenant in Tail of a Rent, purchaſes the Land out of which it iſſues, Owen. 
and makes a Feoffment thereof, and covenants that it is free from 18 Foup 
former Incumbrances, this is a Charge, though not i eſſe, but in Sul- 389. 5 
penſe; for if Tenant in Tail dies, his Iſſue may diſtrain, and then the 
Covenant is broke. - : „„ 

If A. be Tenant in Tail, the Reverſion in the King, and A. leaſes for Cr. Eliz 517. 
Years, and covenants that the Leſſee ſhall enjoy it againſt all Perſons, oF an 
and without the Interruption of any, except the King, his Heirs and 44..." 
Succeſſors, exiſtentibus Regibus vel Reginis Anglia, and the King grants 85 
his Reverſion to B. and A. dies without Iſſue, and B. enters, the Co- 
venant is broke; for that extends only to the King and his Succeſſors, in 
which Words his Patentee is not included. | | 

If A. by the Means and Procurement of B. by Pine conveys o, 


during the Term, without the Diſturbance of him, his Heirs or Aſſigns, *4jn4ged 


| ; 6 ; der tot. 
or of any other Perſon, by or through his Means, Title or Procurement, %,, 


and B. dies, and his Wife enters, this is a Breach ; for ſhe claims by P. 330. 
the Means of the Baron; and therefore it is within the Covenant. 8 1 

5 ; | ä | | judged, ab- 
ſente Chamberlain, though objedted, by his Means and Procurement, muſt refer to ſublequent Acts, 
2 Rol. Rep. 286. S. C. adjornatur. | | = 


ll eres — . 4 8 


———— 


alligned. 


T* in an Action of Covenant, the Plaintiff declares upon a Leaſe for 1 Les. 78. 


twenty-one Years to the Defendant, and that he covenanted to pay Coniers and 
207. per Ann. by equal Portions, at Michaelmas and Lady-Day, and al- Smith. 
ſigns for Breach, that he did not pay the Rent, dehit' ad præd' ſeparalia 


feſta durante termino, this Breach is (b) ſufficiently aſſigned; and it ſhall (5) In Cove- 


be intended that the Rent was not paid at either of thoſe Days. nant for not 
. | repairing, 
the Breach was generally alledged, without ſhewing in what; 1 Browyl. 23. adjudg'd, 0 help 
after Verdict; ſo 2 Mod. 176. 2 Tones 125. u here the Covenant was to repair all the Pales, except thoſe 
on the Weſt. Side; and the Breach aſſigned was, in not repairing the Pales, contra forma m coryertionis. 
hat where the Breach aſſigned, or Performance pleaded, mult purſue the Words and Subſtance of 
the Covenant or Condition. 1 Leon. 245. Cro. Eliz. 202, 203, 780. March 17. All. 60. 2 Mod. 229. 


It 


| 2c. 657. 
Lands to B. and his Wife, and the Heirs of B. and after B. leaſes 8 = 


the ſame for Years, and covenants that the Leſſee ſhall quietly enjoy, Swirnerton, | 
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5 Covenant. 


850. 
Cytler and 


If in Debt upon an Obligation, the Condition whereof is of three 
Parts. 1. That he ſhall ſerve the Plaintiff well. 2. That he ſhall duly 


4 ithi ? Vi otice he ſhall 1 1 
Broerſter, ag}. Account. 3. I hat within three Months after Notic all make Sa 


judged. 


Cro. Car. 176. 


tisfaction for ali Loſſes ſuſtained by his Apprenticeſhip, the Defendant 
pleads Performance ſpecially, and the Flainrift aſſigns for Breach, that 
upon Account he was found in Arrear 601. which he received and con- 
verted to his-own Uſe, and fo had not ſerved the Plaintiff well; this js 
a good Replication, without alledging Notice ; for though it might be 
alledged as a Breach of the third Fart of the Condition, yet the Con- 
verſion of the Money to his own Uſe, may be alledged as an ill Ser- 
vice. | | | | 3 
In an Action of Covenant ſeveral Breaches may be aſſigned; otherwiſe 
in Debt upon an Obligation, conditioned to perform Covenants. 

But now by the $& 9 VU. 3. cap. 11. it is enacted, “ That in all 
« Actions upon any Bond or Bonds, or on any Penal Sum, for 
«© Non- performance of any Covenants or Agreements in any Indenture, 
c Decd or Writing contained, the Plaintiff may aſſign as many Breaches 
cc as he ſhall think fit; and the Jury, upon Trial of ſuch. Action or Ac- 


ce tions, ſhall and may aſſeſs not only ſuch Damages and Coſts of Suit 


cc as have heretofore beer, uivally done in ſuch Caſes, bur alſo Damages 
cc for ſuch of the ſaid Breaches ſo to be aſſigned, as the Plaintiff, 
« upon the Trial of the Iſſues, ſhall prove to have been broken, and 
cc that the like Judgment ſhall be entred on ſuch Verdict as heretofore 


« hath been uſually done in ſuch like Actions; and if Judgment ſhall 
c be given for the Plaintiff, on a Demurrer, or by Confeſſion, or nibif 


« Jicit, the Plaintiff upon the Roll may ſuggeſt as many Breaches of 


c the Covenants and Agreements as he ſhall think fit, upon which ſhall 
c jfſue a Writ to the Sheriff of that County where the Action ſhall 


« be brought to ſummon a Jury to appear before the Juſtices or Juſtice 
« of Aſſiſe, or Nifi pris of that County, to inquire of the Truth of 
c every one of thoſe Breaches, and to aſſeſs the Damages which the 
« Plaintiff ſhall have ſuſtained thereby, in which Writ it ſhall be com- 
« manded to the ſaid Juſtices, Ec. that he or they ſhall make a Return 
cc thereof to the Court from whence the ſame ſhall iſſue at the Time, 
« jn ſuch Writ mentioned; and in Caſe the Defeadant or Defendants, 
cc after ſuch Judgment entred, and beſore any Execution executed, 
cc ſhali pay unto the Court where the Action ſhall be brought, to the 
« Uſe of the Plaintiff or Plaintiffs, or his or their Executors or Admi- 
ce niſtrators, ſuch Damages ſo to be aſſeſſed, by Reaſon of all or any of 


c the Breaches of ſuch Covenants, together with the Coſts of Suit, 


& a Stay of Execution on the {aid Judgment, ſhall be entred upon Re- 
«© cord; or if by Reaſon. of any Execution executed, the Plaintiff or 
« Plaintiffs, or his or their Executors or Adminiſtrators, ſhall be fully 
ce paid or ſatisficd all ſuch Damages ſo to be aſſeſſed, together with his 


„ or their Coſts of Suit, and all reaſonable Charges and Expences fot 


<« executing the ſaid Execution, the Bedy, Lands or Goods of the De- 


e fendant, ſhall be thereupon forthwith diſcharged from the ſaid Exe- 
c cution, which ſhall likewiſe be entred upon Record, but notwith- 


« ſtanding in each Caſe ſuch Judgment thall- remain, continue, and be 


c as a farther Security to anſwer to the Flaintiff or Plaintiffs, and his 


cc or their Executors or Adminiſtrators, ſuch Damages as ſhall or may 
ce be ſuſtained for further Breach of any Covenant or Covenants in the 
« fame Indenture, Deed or Writing contained, upon which the Plaintiff 
« or Flaintiffs may have a Scire facias upon the {aid Judgment, againſt 


„ the Detendant, or againſt his Heir, Terre-tenants, or his Executors 


« or Adminiſtrators, ſuggeſting other Breaches of the ſaid Covenants or 


Agreements, and to ſummon him or them reſpectively to ſhew Cauſe 


& why Execution ſhall not be had or awarded upon the ſaid Judgment, 
« upon which there ſtall be like Proceeding, as was in the — > 
| 2 | ee ON + + ebt 


wo 9 ww w 


Covenant, 
« Debt upon the ſaid Bond or Obligation, for aſſeſſing of Damages 
« upon Trial of Iſſues joined upon ſuch Breaches, or Enquiry chercof, 
« ypon a Writ to be awarded in Manner as aforeſaid, of ſuch future 
« Damages, Colts and Charges as aforeſaid, all turther Proceedings on 
c the ſaid Judgment are again to be ſtayed, and fo tyties quoties; and 
« the Defendant his Body, Lands or Goods, ſhall be diſcharged out of 


n 
4 4- 
1 


— 


« Execution, as aforeſaid. 


If A. leaſes to B. for Years, and covenants that he hath full Power 9 C. 60, 6: 


8 | . | . 8 rad W 
and lawful Authority to leaſe, Cc. and in an Action upon this Covenant, 1 


B. fays he had (a) not full Power and lawful Authority to leaſe, Ec. Cn. Fac. 30 . 


the Breach is well aſſigned, for he hath well purſued the Words of the S. C. ad. 


Covenant negative ; and what Eſtate he had lies more in the Knowledge judged, and 


of the Leſſor than Leſſee; and therefore he ought to ſhew what Eſtare _ a 1 


he had at the Time of making the Leaſe, that it may appear that he ſhew he was 
had full Power, Ec. wy.  feifee in 

| 2 5 : | 5 Fee, and 
then the Plaintiff muſt ſhew a Special Title in ſome Body elle ; but the Covenant being general, the 


general Aſſignment of a Breach prima facie is good. (a) That he was not lawfully ferled in Fee of 


an indefeaſible Eſtate. Cro. Fac. 369. & vide Raym. 14, 15. 


If A. leaſes to B. for Years, and B. covenants to repair during the Cr. Far. 171 
Term, and at the End of the Term to leave the Premiſſes well repair- 8 1 
ed, in an Action upon this Covenant, it may be aſſigned for a Breach, “ 
that he did not leave them well repaired at the End of the Ferm; and 
if the Defendant pleads that at the End of the Term he delivered them 
up well repaired, then if the Plaintiff will aſſign a Breach, he ought to 
ſhew particularly in what Part it was not repaired, ſo that the Defendant 
may give a particular Anſwer thereto; but it was faid that in a Decla- 
ration in Covenant, it ſufficeth to aſſign the Breach as (/) general as (% C. Fac. 
the Covenant is. gs 6061. S. P. 

In an Action of Covenant, the Plaintiff declared that Queen Elia. Ci. Fat. 240 
beth leaſed a Meſſuage, Cc. to the Defendant for 'Twenty-one Years, Lord Ezre 


and that the Defendant, his Executors and Aſſigns, were thereby bound and, S K. 


land, ad- 


to repair and leave the Premiſſes at the End of the Term in good Re- fue 
judged. 


pair, and that the Queen granted the Reverſion to B. and that B. 


granted the ſame to the Plaintiff; and for not repairing, Sc. this is a 


good Declaration, though the Plaintiff is not named Aſſignee. 


If in an Action of Covenant the Plaintiff declares, whereas by Inden- ,. 
b Cro. Car. 188. 


| ture, bearing Date, Sc. Teſfatum exiſtit, that the Plaintiff had demiſed Batehelor anc 
to the Defendant a Meſſuage and Garden for two Years, and the De- Gaye, ad- 


fendant, by the ſaid Indenture, covenanted not to ere any Building in Judged. 


the Garden, Ec. and avers iz fad, that he did erect, c. this is a good Cro, Ex. 195. 


Cro. Fac. 38 3. 


Declaration, though he does not expreſly ſay Sed dimiſit & convent ; S. P. ad- 


and it is the (c) uſual Courſe in B. R. to declare in this Manner, Judged, 4 
9 | „ | | wide 1 Sid. 
375. where the Plaintiff declares per quoddam ſcriptum per quod Teſtatum exiſtit, Fc. (c) And lo are the 

Precedents in B. Cro. Elix. 195. 2 Rol. Rep. 210, 211. | 5 


If Baron and Feme being ſeiſed of an Houſe, to them and 
Heirs of the Baron, leaſe to A. and he covenants with them and the Aer and 
Heirs and Aſſigns of the Baron, to repair, Ec. and the Baron and Feme Talbot, ad- 
convey the Inheritance to B. in an Action upon this Covenant, B. may judged. 
ſhew the whole Matter, and conclude Drnod Actio ei accrevit, as Aſſignee . 
of the Baron, without ſhewing the Death of the Feme; for the Eſtate judged ; bu 
tor Life being transferred with the Fee, it is drowned therein. by ＋ Re. 

port theres 
the Baron was dead, and the Feme and the Heir of the Baron conveyed, and the 8 3 
as Aſhpnee of the Heir, and ſaid that it was no Benefit to the Leſſee :o have the Eſtate for Iafe dn 


kinue, and therefore, &. 


6 | If 


the Cro. Car. 295. 
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1 Fones 218. 


So OO Ss On wy Covenant. 


2 Mei.311. If in an Action of Covenant the Plaintiff declares upon an Indenture, 
Aer and in which the Defendant had covenanted that he was ſeiſed in Fee, Gs. 
— i and would free the Premiſſes from all Incumbrances, and that the Plain. 


tiff ſhould quietly enjoy, and for Breach aſſigns an Entry and Eviction 
by a Stranger, & ſic conventionem ſam (in the ſingular Number) free, 
(a) Quod te- this is well enough; (a) for conveutio eft nomen colleclivum, and if twenty 


neat, Dec. E Breaches are aſſigned, the Count is de placito quod teneat ei conventionemn. 
de conventi- | | | 

one fracta, all one. Hard. 1178.—— If a Breach of Covenant is ſuffciently alledged, the Plaintif 
need not conclude & ſic non tenuit conventionem in hoc, &c. for that is but Repetition. Cro. Fac. 298. 
adjudged. 2 Mod. 229. S. P. adjudged. | | | RET Mg 


Cro. Fac. 446. If in Action of Covenant the Plaintiff declares upon a Leaſe in Lon- 
_ m don, of a Meſſuage in D. in Com” S. and that the Leſſee covenanted to 
judged. repair, &c. and aſſigns for a Breach, that apud London he permitted the 
HAouſes to decay, Ec. this is naught, becauſe the Breach is in a Matter 
| local, and not tranſitory. EE. . „„ 

2 Lev. 10 If in an Action of Covenant the Plaintiff declares upon a Covenant, 
Procter and to find the Plaintiff with Meat, Drink, Apparel, and other Neceſſaries, 
Burdet, ad and Aſſigns the Breach as general as the Covenant, viz. that he did 
R_ 69, not find him with Meat, Drink, Apparel, and other Neceſſaries, this is 
50. adjudg d good, without ſhewing in particular what other Things are neceſſary, 
cont, and the alia neceſſaria ſhall be intended {mall Things, as Trimming, Waſh- 
Cro. Fac. 486. ing, &c. which would be too long to inſert, and the Breach being al- 

ſigned in the Words of the Covenant, it is ſufficient. 


1 Lev. 94. $0 in Debt, upon an Obligation conditioned to ſatisfy for all Goods 
French rr that an Apprentice ſhall Waſte, in his Replication, the Plaintiff aſſigned 
j0 3 for Breach, that he had waſted diverſa bona ad valentiam 1001. and ad- 


| judged that it was good, without ſhewing in particular, what the Goods 
12 N were; for (5) the Penalty of the Obligation is to be recovered upon 


and 1 Falk, any Breach ; but ſaid that it would be otherwiſe in Covenant, where 


137, 138. there is to be a Recompence for the Damages. 


1% 416. If in Debt upon an Obligation conditioned to ſave the Plaintiff harm- 
1 Brownl, leſs from all Charges and Troubles, by Reaſon of the Laſt Will of A. 
11 7 1 or any thing therein mentioned, touching one B. or any Legacy to her 
2 Bulſt. 19. 


22 given, Ge. the Defendant pleads 10 Damnificatus, and the Plaintiff re- 


Cro. ac. 259. Plies that he paid 60. to B. for a Legacy, Oc. this is no good Repli- 


cation; for he ought to have ſhewed that a Legacy of 601. was given 
her by the Will ; for though the Will is recited in the Date, againſt 
which Recital the Defendant cannot ſay he made no ſuch Will, yet the 
Legacy given to B. is not recited, but in general againſt which the De- 
fendant may take a Traverſe. | 1 N 
If A. covenants to permit B. his Heirs and Aſſigns, to take and en- 
ow and joy the Rents, Iſſues and Profits of certain Lands, and in an Action of 
Cro. Car. 176, Covenant, the Plaintiff aſſigns for Breach, that A. took the Profits, - 
S. C. & vide (a) non permiſit B. to enjoy, &c. this Breach is well aſſigned for the 


Hard. 132. taking the Profits by A. is a ſpecial Diſturbance. 
(a) But non | 


permiſit alone is too general. 8 Co. 89. b. 91. b. & vide 1 And. 137. 2 Vent. 278. 


i Med. 223. If A. grants a Rent to B. and his Heirs, for the Life of C. to the 
N e Uſe of C. and covenants with B. to pay the Rent ad opus & uſum of 
> Med. 138. C. and in an Action upon this Covenant, B. aſſigns the Breach, in not 
5. C. adjudg- pay ing the Rent to him ad opus & uſum of C. this Breach is well aſſigned 


2 1 laid in the Words of the Covenant, though a (c) Negative Pregnant. 
that if it | | | | 


was paid to C. which is a Performance in Subſtance, the Defendant ought to have pleaded it. (1) 
For this vide 2 Leon, 197. | | | | | 


1 | | | It 


of 
It 


If 


Port. 


Covenant. 
If in an Action of Covenant the Plaintiff declares upon a Charter- 2 Fones 186. 
Party, by which the Plaintiff, being Maſter of a Ship, was to pay two e,) arc 
Parts of the Port-Charges, and the Factor of the Defendant the other 8 fel, 5 
Part, and the Plaintiff ſhews that he failed from L. to C and there paid 1 15 5 
all the Port-Charges, viz. two Parts for himſelf, and the other Part for the 
Defendant, and that the Defendant had not repaid him; this Breach 15 
well aſſigned ; for when the Plaintiff ſays he paid the third Part, it 
ſhall not be intended the Defendant did, but that the Plaintiff was ne- 
ceſſitated 8 it, or otherways his Ship would have been {taycd in the 


547 
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In Covenant, which was that the Defendant ſhould make out a $00d © 124. 


- Title in Law and Equity, before ſuch a Time, to the Satisfaction of the bg ou 


Finice ut, ad- 


Plaintiff, his Heirs or Aſſigns, or to his or their Counſel learned in the judy ed. 


Law; the Breach was aſſigned in the very Words of the Covenant; and 
it was objected, that the Covenant, being in the (a) Disjunctive, 918. (a) Vide Cro, 
to ſatisfy the Plaintiff or his Counſel, he had his Election, and theretore Fiz. 348. 

the Plaintiff ought to have given Notice who his Counſel was, before 5 Med. 133. 


which Time the Defendant could not ſatisfy him; but it was reſolved * % 139. 
that the Breach, being in the very Words of the Covenant, was 1uffici- 

ent; and (Þ) if the ruth was that the Defendant did not know who (0% Vice 
the Plaintiff's Counſel was, he ſhould have ſet ir forth in pleading. 1 Med. 233. 


If an Aſſignee of a Term has a Covenant from the Aſſignor, that he 3 Satk. 196, 
ſhall quietly enjoy, free and clear from all Taxes, and all Arrears of it and 


Rent, Sc. though there be Rent Arrear, yet he cannot aſſign this as a Harriſon, ad- 


| | | ; n | judged. 
Breach of the Covenant; for the Rent being Arrear, is no Damage to ig | 


him, unleſs he be ſued or charged therewith ; and if paid at any Time, 


before he is damnified, it is ſufficient for him. 


So if a Counter-Bond or Covenant be given to ſave harmleſs from a 1 Salk. 196, 
Penal Bond, after the Condition of the Obligation be broken, or to ſave 197. 
harmleſs from a ſingle Bill, without a Penalty, the Counter-Bond can- Per Cur”. 
not be ſued without a ſpecial Damnification. 5 

But where the Counter-Bond or Covenant is given to ſave harmleſs 1 Salk. 197. 
from a Penal Bond, before the Condition broken, there if the Pena] Per Cur”. 


Sum be not paid at the Day, and fo the Condition not preſerved, the 
Party to be ſaved harmleſs does by this become liable to the Penalty, 


and ſo is damnified, and the Counter-Bond forfeited. 
The Defendant covenanted to pay ſo much per Chaldron for all Coals 5 Md. 3 52. 


| laden either at Næweaftle, or upon the River Tyne, and brought to Loz- Teddard and 


don; and the Breach aſſigned was, that the Coals were laden on ſuch a Middleton. 
Ship infra portum de Tinmouth, viz. at North Shields, and brought from 
thence to London; and on Demurrer, the Court inclined that the Breach 


was not well aſſigned, for that they could not take Notice Tudicially, 


that Tiumouth is upon the River Yue, but gave the Plaintiff Leave to 
diſcontinue upon Payment of Coſts. by 355 


(K) Where 
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.adjudged. (2) If the Condition be to Acquit, Diſcharge and ſave Harmleſs from ſuch a B 
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(K) Where the Perfozmance ſhall be ſaid to 
be well ſet fozth and pleaded. 5 


. JF a Man is bound to perform all the (a) Covenants in an Indenture 
Co. Lit. 303. b. | Fa . oo : bl 
Kelw. 95. if they are all in the Affirmative, he may plead Performance thereof 
1 Leon. 136. generally. | . | ; 

1 Lev. 303. S. P. (a) But in Debt upon an Obligation, conditioned to do ſeveral Things in the Condi: 
tion mentiored, the Defendant cannot plead Performance generally; but ought to plead to cvery 
Thing particularly by itſelf. 1 Lev. 303. & vide 1 Sid. 215. Kelab. 95. b. — Quod conditio nunguam 


infſracta fuit, is naught, 2 Vent. 156. 


Co. Lit. 303.6, But to (5) ſuch as are in the (c) Negative, he (4) muſt plead Spe- 
Mer 836. cially, (for a Negative cannot be performed) and to the reſt Generally, 
Cro. Eliz.691., AY 1 ; 7 1 | . 
Palm. 50. (b) But if the Negative Covenants are all void and againſt Law, and the Affirmative good 

and lawful; he may plcad Performance generally, and the Court ſhall take Notice that the 
Negative Covenants are void and againit' Law. Moor 8 50. Godb. 212. Hob. 12, 13. (c) Unleſs the 
Negative Covenant is only in Affirmance of the affirmative Covenant precedent. 1 Sid. 87. (d) But 
it is but Matter of Form, and helped upon a General Demurrer. Cro. Eliz. 232. 1 Leon. 311. & vide 
Ah 5k. Ste 03 © e . | | | = | 


Co. Lit.303.b. "tf any of them are in the Disjunctive, (e) he muſt ſnew which Part 
Sav. 120. S. P. he hath performed. „„ 1 | = 
argue ndo. Fez Oe | 


Cro. Elix. 560. Palm. 70. S. P. and if Performance generally is pleaded, it is naught upon a general 


Demurrer; for that the Court cannot tell which Part he hath performed. Cro. Eliz. 232. 1 Leon. 


311. (e) Bur if the Condition of an Obligation be to perform the Award of F. S. and he awards the 
Obligor to pay 100 J. or to procure a Stranger to be bound in 200]. &c. the Defendant may plead 
Performance Generally, becauſe one Part is void ; and it will be intended that he pleads Pe 


rfor- 
mance of that Part which he was bound to perform, and not the other Part. Sav. 120, 5 


Co.Lit. 303.5, If any of them are to be done () of Record, the Performance there- 
(f) As to of muſt be ſhewed ſpecially, and it cannot be involved in the genera} 
levy a Fine. Pleading. | . „ | 

Cro. Fac. 560. 6 | | | | | ES 
2 Rol. Rep. 159. Palm, 50. S. P. adjudged, and the Reaſon given, becauſe the Record ſhall be tried 
by itſelf, and its Credit ſhall not be examined by a Jury; and perhaps rhe Plaintiff will reply, that 


all the Lands are not compriſed in the Fine, or other Matter upon which the Fine ſhall be exa— 


2 Co. 4. 4. If in Debt upon an Obligation conditioned that the Plaintiff ſhall en- 
22 J. joy certain Lands (g) diſcharged, otherwiſe ſaved harmleſs (%) from all 
judged, = Incumbrances, the Defendant pleads that the Plaintiff hath enjoyed the 
Cro. Fac. 363. Lands diſcharged, and kept indemnified from all Incumbrances; this 


_ Winch 9. 


Plea is naught ; for being in the Affirmative (i) it ought to have been 
March 121. | ; | | 8 ä 
Like Point | 3 N 


20nd, non Dam- 
nificatus. 1 Leon. j i. ut in an Attion upon a Bond, condition'd to Acquit, Diſcharge and fave Harmleſs, 
a Pariſh from a Baſtard Child, the Defendant pleaded now Damnificat', and the Plaintiff demurred; 
and becauſe it did not appear upon the whole Record, that the Pariſh was damnified, it was ad- 
judged for the Defendant. - 3 Mod. 352. vide March 121. - Put if in Debt upon a Bond, condi- 
tioned to ſave Harmleſs J. S. and the mortgaged Premiſles, and to pay the Intereſt for the principal 
Sum, the Defendant pleads F. S. non fuit Damnificatus ; for that the Defendant paid the Principal 
Money, and all Iutereſt due at ſuch a Day; this is no good Plea, becauſe non Dar:nificatus goes to the 
Perſon, and not to the Premiſſes. 2 Mod. 305. adjudged. —— If the Condition be to ſave Harmleſs 
the Obligce againſt another, mou Damnificatus is a good Plea. Kel. So. — But if to Diſcharge the 
Obligee, it ought to be ſhewed in the Affirmative how. Kelw. So. per Frocvick. (þ) So if the Condi- 
tion be to ſave Harmleſs from all Bonds entred into for the Obligor, exoneravit & inden;prem conſervavit 
is No good Plea, without ſhewing how. Cro. Eliz. 216. Bur that he need not ſhew from what Bond 
be ſaved him Harmleſs; and per Cro. Eliz, 433. per Gaudy, there is a Diverſity when the Condition is 
to Diſcharge from a particular Thing, and when from a Multiplicity of Things; for in the laſt Cafe 
it is lutficient to plead Generally. (i) Cre. Far. 165. S. P. adjudg'd. 47, 52. S. P. adjudg'd, & vide 


1 Cro. Ell Yo 


him thereof, which is a law ful Eſtate, though in Strictneſs it is not ne- 
ceſſary, becauſe it appears to be a lawful Eſtate. 1 an Eſtate, in 


| cerning ſuch Lands, the Defendant (d) muſt plead that he hath deli- 
| Land. 
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ſnewed (a) how; but if he had pleaded in the Negative u furt dannifi- Ce. Elie. 477. 


cats, it had been other wiſe. Cro. Fac. 503. 


b (a) But a 
Man may plead Quod exoneravit, &c. from an Arreſt, without ſhewing how, for that it may he done 


dy Compolition, &. without Deed. Cro. El/z, 914. adjudg'd.— So in Debt upon a Bond, condi— 


tioned to perform the Award of F. F. if it is awarded that a Suit in Chancery, by the Defendant 
againſt the Plaintiff, ſhall ceaſe, and the Plaintiff ſtand acquitted de qualibet materia in cadem con- 
tenta; the Defendant may plead quod fletit inde quietus, without ſhewing how, or that he ©: fact 
diſcharg'd him; for it was not intended that an aGual Diſebarge ſhould be given, but that by the 
Arbitrament he ſhould be acquitted. Cre. Fac. 339. 1 Rol. Rep. S. 2 IH. 93, 94.-——- Otherways 
if the Award had been that he ſhould Diſcharge and ſave him Harmleſs from a certain Obligation. 
1 Leon. 71. | 


1n Debt upon an Obligation, conditioned that the Defendant ſhall re- Rel. 95. b. 
pair and do other Things, and alſo pay his Rent every Day of Pay- 
ment, he cannot plead Lerformance Generally, but muſt plcad Spe- 
cially. PIT V „ | 
But where the Condition refers to ſuch a Generalty, that by Intend— 
ment it is paſt the Remembrance of Man; as if the Under-Sheriff is 


: : | Kelw. 95. 6. 
bound to diſcharge his Maſter from all Accounts and Returns of Writs 


within the County, he may plead Performance of the Condition gene— „ 


rally. | 5 Cerro. Elix 869. 
In Debt upon a Bond, conditioned that the Defendant ſhall enfcoff S. P. per Car 
the Plaintiff of all his Lands, the Defendant muſt plead Performance 22 
ipecially.* ---- - %%; i / ra | Land 1s. 
But if the Condition be that (Y) a Stranger ſhall enfeoff the Obligee, x... 95. 
2 general Performance may be pleaded. : (G) Bur by, 
| | 4 | | | the Caic 

Lee and Luttrell. Cro. Fac. 559. 2 Rol. Rep. 159. Palm. 70, it is ene 


| If the Condition of an Obligation be to make to the Obligee a lawful Xe. 95. b. 

Eſtate in certain Lands, it is ſafe to plead that he hath (c) enfeoffed 9.3 the 
:ondition 

be to convey 


| | | | | | pleadrny, it 
muſt be ſhewed by what Manner of Conveyance it was done. 1 Leon 72. 2 Leon. 39. Gcdb. 360. 
2 Mod. 240. So if the Condition be to ſhew a ſufficient Diſcharge of an Annuity, in pleading 
Performance it muſt appear what Manner of Diſcharge it was, that the Court may adjudge whe- 
ther ſufficient or not. 9 Co. 25. a. Hob. 107. 2 Med. 240. | Wl 


But if the Condition be to build a ſufficient Houſe, the Defendant Ketw. 95. b. 
muſt ſay that he hath built ſuch an Houſe, which is ſufficient, 
In Debt upon an Obligation conditioned to deliver all Evidences con- Kilo. 5. 6. 
Relcv. 95. b. 
| . ; r (A) But 
vered ſuch and ſuch Charters, which are all the Charters concerning the Co. #1;z. 65 
| | 05 per Cur', he 
| i 1 e 1 5 | 5 | VV picad 
that he hath delivered all, &%c. and the contrary in ſome Particular, ought to be ſhewed on the 
other Side. | GE | | e 


In Debt upon an Obligation, conditioned that the Defendant at all Cr. El 740. 


Times, upon Requeſt, ſhould deliver to the Plaintiff all the Fat and © ve 1 Sid. 
Tallow of all Beaſts which ſhould be killed or drefſed by the Defendant, 4, > £4897 
his Servants or Aſſigns, before ſuch a Day; the Defendant may plead Like Point. 


that upon every Requeſt to him made, he did deliver to the Plaintiff 


all the Fat and Tallow of all Beaſts, Ec. without ſhewing how many 
Beaſts were killed or dreſſed, or what Quantity of Fat he delivered; 
for when Matters tend to Infinity and Multiplicity, whereby the Rolls 
os be incumbred with Length, the Law allows of ſuch general 

eading, EH | : 

In Debt upon an Obligation, conditioned for the Payment of 607. O. ELA. 28 1. 


vis, 30 l. at one, Day, and 3o/. at another Day, the Defendant may Fx and Lee, 


plead Payment of the 60/1. ſecundum formam & effedum conditionis præd ; ajudgad. 
7A for 


0 Covenant. 

(a) But ſuch for reddendo ſingula ſingulis, it is as if he had pleaded the ſeveral Pay- 
general ments at the ſeveral (a) Days | 

Pleading 1s BO 1 . 5 | 

not good, where a certain Day of Payment is not mentioned in the Condition. 2 Bulſt. 267.—Jn 
Debt upon an Obligation conditioned to deliver ſuch Briefs ſuch a Day, the Defendanc pleads that 


= 
- > N , 6 s "OR 3 * 
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he delivered them ſecundum formam Conditionis prad. 1 Lev. 145. 


Cro. Eliz.$70. If in Debt upon an Obligation, conditioned that if the Obligee ſhall 


Waller and 
Croot, ad- 
judged. 


enjoy ſuch Lands till the Age of 7. $. and if 7. S. within one Month 
after his full Age, makes an Aſſurance thereof to the Obligee, then, Oc. the 
Defendant pleads that 7. S. is not yet of full Age; this Plea is not good, 
without ſhewing the Obligee hath enjoyed the Lands in the mean Time; 
for the Condition is in the Copulative. 


| Cro. Fac. 3 If in Debt upon an Obligation, conditioned to pay 301. to A. B. and 


2 Bulft. 267. C. tam Cito as they ſhall come to the Age of 'Twenty-one Years, the 


S. C. Defendant pleads that he paid thoſe Sums tam cito as they came of 
4 Jong Age, this is no good Plea; for the (%) Time, Place and Manner of Per- 

1 1. 43. formance, ought to be ſhewed in certain; fo that a certain Iſſue might | 

8 F. be taken upon it. . | 8 

(b) If the | 


Condition be to ſurrender a Copy hold, the Defendant muſt not- plead Generally that he hath ſur- 


render'd it, but muſt ſhew when the Court was held, &c. Winch. 11. adjudg'd. 
tion be that the Obligee ſhall enjoy an Office according to Letters Patents, the Defendant muſt not 
plead in hec verba, but ſhew the Efte& of the Letters Patents, and the Enjoyment accordingly. Ho, 


2 Sand. 420. 
Walton and 


Materbouſe. 


If the Condi- 


295. „„ „„ 5 

2 Mod. 33. If in Debt upon an Obligation, conditioned to perform Covenants, 
e and 4. one of which was for the Paymeat of Money, upon the making an Af. 
jndged. da ſurance, the Defendant pleads that he paid the Money ſuch a Day, 


but faith not when the Aſſurance was made, this is naught ; for that it 

ought to appear that the Money was immediately paid, purſuant to the 

Covenant. 30 % ͤö70⁵5ĩ 
In an Action of Covenant, the Plaintiff declared that his Father was 


ſeiſed in Fee of a Meſſuage, and leaſed to the Defendant for Twenty- 
one Years, and that the Defendant covenanted to repair, ſupport and 


amend the ſame, during the Term, and that his Father died, Oc. and 


that the Meſſuage was 7otaliter dirut” & ruin”, and the Defendant 


pleaded that before the Houſe was ruinous, Ec. he aſſigned to F. S. and 


| that after the Houſe was burnt, guodgue in convententi tempore poſt deſtruc- 


(e) 1 Veni. 38. 


8. P. d bit a- 
tur. 


tionem domus pred', and before the Action brought, Meſſuag* præd cum 
pertinentiis ſufficienter re- edificat', Cc. fuit, & adbuc in bona roparationt 
ſufficienter exiſtit ; adjudged upon a ſpecial Demurrer, that this Plea was 
naught; becauſe it was not ſhewed by whom it was rebuilt ; though it 
was objected, that (a) it was not material by whom it was rebuilt ; and 
if by a Stranger, it could not be built again by the Defendant, and he 
having aſhgned all his Intereſt before, it lay not in his Notice by whom 


it was built, but that it could not be preſumed to be built by the Plain- 


Carth. 4, 5. 
Seems to be 
admitted, 
that he can- 


tiff; for that he could not intermeddle with the Poſſeſſion during the 
Term; but by the Report, it being alledged that the Plaintiff had re- 
built it at his own Charge, [ale retuſcd to hear the Reaſons, and gu 
in a Paſſion, without conſidering the Matter in Law, gave Judgment for 
the Plaintiff. 9 8 8 
In Debt on a Bond, for Performance of Covenants in an Indenture, 


the Defendant cannot plead Performance generally, without ſetting forth 
the Indenture. | = Ds 


not plead Performance, without ſhewing it. All. 72. 1 Vent 57. 1 Sid. 50. 1 Mod. 266.--Where be 
ſwears he never had Part thereof, or hath loft it. 1 Sand. 8, 9. Cro. Fac. 429. | 


Shin, 397. 
Griffin and 


Harriſox. 


In Covenant by an Aſſignee of a Leaſe, againſt the Aſſignor, who 
covenanted to indemnify the Aﬀignee from all Rent Arrear, Ec. 4 
L — Breac 


re he 


who 
the 
reach 


it was held good. 


Covenant. 


—— — 


Breach aſſigned was in the Non- payment of the Rent; to which the 4 A. 249. 
Defendant pleaded as to Part, Payment to the Leſſor; and as to the 1 S/. 196. 
other Part, that he left Money with the Plaintiff ea intentione quod ſolve- _ * 
ret to the Leſſor; and the Plea was held good, though it was objected * 
Iſſue could be taken on his Intention. 


—— 


(I) What chall be a good Plea in Bar to 


the Action, 


T* an Action of Covenant for Non-payment of Rent, the Defendant 5 
. . . I 6; 2 brotwn!. 

cannot plead /evied by Diſtreſs, for that is a Confeſſion it was not 253. y1,,, 
paid at the Day; for it could not be diſtrained for till after the Day; and &a. 
but it was agreed that the Covenant alters not the Nature of the Rent, ay); ad- 
but that (a) Nothing behind, or Payment at the Day, is a good Plea, Judgedt. 

; 1725 (a) But 
1 Brownl. 19. per Curiam, It was held a bad Plea; for that by it the Defendant conſeſſed the Cove— 
nant broke, and ir tended but in Mitigation of Damages.—And whether nil hab:1it in Teneientis be a 
good Plea, vide 2 Vent. 99. | | | | | 


In Debt upon an Obligation, conditioned that if a Ship that was go- 2 Lev. 7. | 
ing ſuch a Voyage, ſhould return, (the Perils of the Sea excepted) the e and 
Defendant ſhould pay ſo much; but if the Ship ſhould be loſt, No- TY 
thing, &c. the Defendant. pleaded that the Ship did go on her Voyage, 
and in her Return ſuch a Day amiſſa fuit ; and it was adjudged a good 
Plea, though it was not ſaid quod amiſſa fuit periculo maris ; and ſhe 
might be loſt by rhe Defendant's own Default; for the Plea is in the laſt 
Part of the Words of the Condition, which makes the Bond void, as 
well as if the Ship had returned, S M. | TD 

It has been adjudged that to avoid Circvity of Action, where there 
are reciprocal Covenants in the ſame Deed, that one Covenant may be | 
pleaded in Bar to another; as (C) in an Indenture of a Leaſe for Years, ()) 1 Lev. 
where the Covenant was that the Leſſee might ſubduct for Charges, and 152. V. 
he pleaded this Covenant in Bar to an Action of Debt for the Rent, and An. N 


* 


But in 2 Jod. 309. it is ſaid that reciprocal Covenants cannot be 


pleaded one in Bar of another, and that in the aſſigning of a Breach of 2 399. 


| ; . | | g | | 1 Et wide 5 Co. 
Covenant, it is not neceſſary to aver Performance on the Plaintiff's 78. © 


Side. | 7 Co. Ugh- 
| | treds's Cale. 


As Fac, 645. 3 Keb. 352. 3 Lev. 41, 42. 1 Show. 391. Comb, 205; 


As where a Writing was drawn in theſe Words, It is agreed that A. 1 Sand. 319, 


"ſhall pay to B. 11ol. for his. Land and Honſe, &c. the Money to he paid le- Og SG 


fore Midſummer. In witneſs, &c. It was ſealed by both Parties, the Mo- 1 74. 
ney not being paid at the Day, B. without making or tendring any 1 Sid. g2z. 


Conveyance of his Land, brings an Action of the Debt upon the Bill ; Ra 183. 


reſolved that it was well brought; and in this Caſe it was ſaid, that A. * Keb. 542. 
might have an Action of Covenant againſt B. for the conveying the 
Land. | | ed, | RD | 

So in an Action of Covenant the Caſe was, A. covenants with B. to Hi. 29 
make him a good Leaſe of his Land and his Sheep, and that B. ſhould 30 Car 2. 
have Firewood upon his Land, and B. covenants to pay one Half Year's 20 ang 
Rent at Michaelmas following; in an Action of Covenant for this Rent, N 7 
B. Pleads that A. refuſed to leaſe the Land before Michaelmas, & per 7 
rotam curiam, the Plaintiff muſt have Judgment, for B. bas his Remedy 
upon the Covenant of A. 
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Covenant. 


Carth. 64. 


ter Cur”. 


k 


( The Nature and Oziginal of our Courts, and by | 


But if there be a Covenant that an Obligee ſhall not put the Bond in 
Suit at any Time, ſuch Covenant is pleadable in Bar as a Releaſe, be- 


cauſe in Effect it is ſo; but where the Covenant is that it ſhall not be 


put in Suit for a certain Time limited in the Deed, this is only a Cove. 
nant ; and for Breach thereof an Action i is maintainable, bur is not plead- 
able in Bar to the Bond. 


C ourts, and their Jur uril⸗ 
diction in general, 


treated of; and this I ſhall do by conſidering, 


what Authozity conſtituted. 


(B) Of the Judges and Perſons exerciſing d Jurif 


dition. 
(C) What determines their Jurisdiction and Authority. 


(D) Of their Diviſion, and the Subozdination of one 
Court to another: And herein, 


1. In General, of the ſeveral kinds of Courts which exercifs 

A Juriſdiction. 

2, Of ſuch as are of Record or not. 

3. How Inferior Courts muſt claim their Juriſdiction ; and 

herein of Pleading to the Juriſdiction, and demanding 
Conuzance. 


4. Where it muſt appear that Inferior Courts have a Jui 


diction. 
(E) What is incidental to all Courts in general. 


OR the better Underſtitiding the Nature and Turiſdition of | 
Courts, it may be neceſſary to premiſe ſome Conſiderations con- 
cerning them in general, before each particular Court comes to be 


ie 


and 
ling 


wil 


3 Of 


| miniſtred, and where all Matters of the higheſt Moment were tranſacted 
| by the King himſelf and theſe Officers; yet, in ſome Caſcs, of great Im- 
portance, as upon the levying a new War, or raiſing an Eſcuage, moſt of 
the great Perſons that held iz Capite were called, and then it was termed 
| the Commune Concilium Regni, or the Parliament; ro which afterwards the 

| Repreſentatives of Boroughs that held 77 Capite were called. 

| 'Towards the Norman Period, the Power of the 
midable, and in the Barons War was turned againſt the King; the King 
| alſo found, that the Barons who held large Diſtricts, were likely to grow 
more and more troubleſome to the Crown; for though in the Conqueror's 
Time, and for ſome Reigns after the Conqueſt, they were kept in very 
good Subjection; the Norman and Engliſh Barons being a Ballance for 
| each other; yet Time wearing away the Diſtinction, and the Normans 
growing up Engliſb, they became fond of thoſe Liberties and Privileges 
that the Engl had enjoyed in the Saxon Times; hence it was neceſſary 


Courts, and their Jurisdiction in general. 883 


„ 


/A) Ok the Nature and Otiginal ok our 
Courts, and by What Authozity conſti⸗ 


tuted. 


N the Saxon Times, the J/ittingham Mote was tlie Chief Court of the LA 4, 
Kingdom, where all Matters both Civil and Criminal, and allo rela- ., 239. 
ting to the Revenue, were debated and determined; but for Civil and 247 = 
Criminal Matters, it was only a Court in the firſt Inſtance, for Facts %“ 2: 5: 


. 
ariſing within the County where it ſate; but by way of Appeal from the Ml 


Injuſtice of other Courts, it heard and determined Cauſes from all other 


Counties. | | 


To this Court were ſummoned the Earls of each County, and the Lamb. .trch, 
Lords of each Leet, and likewiſe Repreſentatives of 'Towns, who were 239. 


_ choſen by the Burgeſſors of the Town, who appeared on the King's 


Summons, which iſſued once a Year at leaſt; and here new Laws were 


enacted, or old ones repealed, after the Manner of our Parliaments. 


But William the Conqueror cauſed the States to Recognize him, and Maddox, c . 
fearing that theſe Parliaments, conſiſting of Engliſhmen, might prove 
dangerous, he eftabliſhed a conſtant Court in his own Hall, made up of 


the Officers of his Palace, and they tranſacted the Buſineſs both Criminal 
and Civil, and likewiſe the Matters of the Revenue; and as they ſate in 


the Hall they were a Court Criminal, and when up the Stairs a Court of 

Revenue; the Civil Pleas they heard in either Court. | 
The Court conſiſted, 1. Of the 7% iciar who preſided, and was called Aadder, e 9. 

Capitalis Fuſticiarins totius Augliæ, and chiefly determined all Pleas Civil 

and Criminal, and was alſo the chief Officer of State. 2. The Chancel- 

lor, who formed all Patents, and put the Seal to them, and had the Cu— 

ſtody thereof, both for Writs and Patents. 3. The Treaſurer, before 


whom all Accounts were chiefly audited ; and he it was that preſided in 


| Matters relating to the Revenue. 4. The Conſtable and Marſhal, to Os 
whom all Matters of Honour, and War, and Peace were referred, to de- 
termine according to the Law of Nations and of Arms. 5. The Seneſ- 


chal, or Steward and Marſhal, who determined the Quarrels and Diſ- 


| putes between the King's Menial Servants; the Marſhal was alſo to keep 


the Priſoners, and take Care that no Indecency was committed in the 


King's Houſe. 6. The Chamberlain, who was to count the King's Mo- 
ney, as it came in, and iſſued out of the Treaſury. 


This was the Sovereign Court of the Kingdom, where Juſtice was ad- Madlox, c. 8. 


Filſticiar became for- Maddox, c. 8. 


to introduce a new Policy, and hence the Original of our Courts, as we 
have them at this Day in Meſininſter-Hall. 
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554 Courts, and their Jurtsdiction in general. 


Maddox, cg. 10 give Countenance to this new Erection and Diviſion of Courts, 
fol. 21, and (which was compleated by E. 1.) as alſo that it might ſtill be ſeen, that 
135. all Juſtice lowed from the King, the King himſelf (a) fat in Perſon in 
1 Kol. Abr, the Court of (b) King's Bench; and hence the Power of this Court, 


2755. ar . which it ſtill retains, of exerciſing a Superintendency over other Juriſ- 


(a) Speed 521, dictions; but though the King was ſometimes preſent, yet the Chief Ju- 


1 Rol. Abr. ſtice gave the Rule, that the King might not Decide in his own Cauſe. 


535. 3 | : 8 | 
(5) Is till ſuppoſed to have always the King himſelf in Perſon ſitting in it. Dyer 187. pl. 6. Maddox 
$43: Crompton of Courts 78.— And hence every Proceſs in the King's Bench is made recurnable be- 
ore the King himſelf, 28 Af. pl. 52. | | 


2 Inf. 13, But however this Regulation might have been begun, or however it 
5 1 F. might have been formerly, as to the Kings Sitting and Determining in 
. Cauſes, it ſeems now agreed, That our Kings having delegated their whole 
Judicial Power to the Judges of their ſeveral Courts, they, by the long, 
conſtant, and uninterrupted Uſage of many Ages, have now gained a 

' known and ſtated Juriſdiction, regulated by certain and eſtabliſhed 

Rules, which our Kings themſelves cannot make any Alteration in with- 


out an Act of Parliament. 


F. P. C. 54 But as the King is the Fountain of Juſtice, and the ſupreme Magiſtrate 


oy Ie p. of the Kingdom, intruſted with the whole Executive Power of the Law, 
CC. no Court whatſoever can claim (c) any Juriſdiction, unleſs it ſome way 


(e) There- or other derive it from the Crown. 3 | 


fore if an 5 „% 
Ordinary certify, or try Baſtardy, without a Writ from the King's Temporal Courts, it is void; for 


the Spiritual Juriſdiction within theſe Kingdoms is derived from the King, and muſt be exerciſed in 


the Manner the King has appointed. 1 Aol. Abr. 8 


H. r Fit it is clearly agreed, that the King cannot give any Addition of 


5 ſfuriſdiction to an antient Court, but that all ſuch Courts muſt be holden 


11 12 in ſuch Manner, and proceed by ſuch Rules, and in ſuch Caſes only as 
6 Co. 11.6, their known Uſage has limited and preſcribed ; and hence it followeth, 
12.4 that the Court of King's Bench cannot be authorized to determine a 
meer real Action between Subject and Subject; ſo neither can the Court 
of Common Pleas, to inquire of Treaſon or Felony. V 
4 Toft. 87. And it is ſaid, that the King is ſo far reſtrained by the antient Forms, 
Sie. 338. in all Caſes of this Nature, that his Grant of a (4) Judicial Office for 
(% That the Life, which has been accuſtomed to be granted only at Will, is void. 


King cannot 5 1 | | 
grant a meer Spiritual Juriſdiftion, as to Ordain, Inſtitute, &*c. to a Lay Perſon, nor can he exer- 


cile them himlelf; bur muſt adminiſter thoſe Laws by Biſhops, as he does the Common Lay by 


Judges. Vide Cro. Eliz. 259. Cro. Eliz. 314. | 


44 +: Alſo Commiſſions to ſeiſe the Goods, and impriſon the Bodies of all 
* 5 Perſons who ſhall be notoriouſly ſuſpected of Felonies or Treſpaſſes, 
fon 3,15, without any Indictment or other legal Procets againſt them, are illegal 
2 Inſt. 418. and void. 5 e - e ES 

A Commiſ- Go | | 1 E . 3 | | 
fion under the Great Seal to take F. N. a notorious Robber, and to ſeize his Lands and Goods, 
illegal. 2 Inſt. 54. | | | 50 EO | 


And it is ſaid, that the King cannot grant any new Commiſſion what- 
ſoever that is not warranted by antient Precedents, however neceſlary Þ 
it may ſeem, and conducive to the Publick Good; and therefore 

(e)4 Inſt. 163. (e) Commiſſions to aſſay Weights and Meaſures being of a new Inven- 

5 - 1% tion, were condemned by Parliament; and it is (F) ſaid, that the King ; 

FAR A could not authorize Perſons to take Care of Rivers, and the Fiſhery | 

therein, according to the Method preſcribed by the Statute of Veſtm. 2. 


cap. 47. before the making of that Statute. 


: 55 5 01 


„ {ſuch Officers and Miniſters ſhall 
e King's Great Seal, in the Name, and by the Authority of the King's 


ce liament to the contrary notwithſtanding. SET 


Judges of Eccleſiaſtical Courts may. 


(b) But where for wilful Corruption they have been complained of in the Star- Chambe 


„** 
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OO” — A 


HE King himſelf, though he be intruſted with the whole Executive 4 IR. 70, 72. 
Power of the Law, yet he cannot Sit in Judgment in any Court, 2 bit. 103. 
but his Juſtice, and the Laws, muſt be adminiſtred according to. the 3 HK. 4. 13. 6. 
Power committed and diſtributed to his ſeveral Courts of Juſtice. _ 8 5 2 
All Judges muſt derive their Authority from the Crown, by ſome Com- 1 | 7 
miſſion warranted by Law; the Judges of /7'sſtminfer, arc (all, except“ e 
the Chief Juſtice of the King's Bench, who is created by Writ) appoint- 
ed by Patent, and formerly held their Places only during the King's Plea- 
ſure; but now for the greater Security of the Liberty of the Subject, by 
the 12 W. 3. their Commiſſions are to be Quamdain ſe bene Geſſerint ; but 
upon the Addrefs of both Houſes: of Parliament, it may be lawful to re- 
move them. os | — Sa E | 
And by the 2) H. 8. cap. 24. it is enacted, “ That no Perſon or Per- 
c ſons of what Eſtate, Degree or Condition ſoever they be, ſhall have 
% any Power or Authority to make any Juſtices of Eyre, Juſtices of Aſ- 
<« ſize, Juſtices of Peace, or 2 of Gaol- Delivery, but that all 
all be made by Letters Patent under the 


) Of the Judges, and Perſons exerciſing a 


« Highneſs, in all Shires, Counties Palatine, ///ales, Ec. or any other 
„ his Dominions, Ec. any Grants, Ufages, Allowance or Act of Par- 

As all Judges muſt derive their Authority from the Crown, by ſome Bro. Judges 11, 
Commiſhon warranted by Law, they muſt alſo exerciſe it in a legal Man- Lath 7. 
ner, and hold their Courts in their proper Perſons, for they cannot act Cro. Car. 259. 


by (a) Deputy, nor any way transfer their Power to another, as the (a) That « 

| Recorder of 
7 | 3 8 | a Town, un- 
leſs the Cuſtom allows, cannot make a Deputy; for this is a Judicial Office. Vide Raym. 88. 1 Leu. 


125. 1 Keb. 538, 639, 659. and Title Office and Officers. | 


But it ſeems, that regularly where there are divers Judges of a Court 2 Hawk. P. 


of Record, the Act of any one of them is effectual, eſpecially if their © 3- ad vide 


+ | the Authori- 
Commiſſion do not expreſly require more. | 5 0 " wh 
The Judges are bound by Oath to determine according to the known cited. 


Laws and antient Cuſtoms of the Realm, and their Rule herein muſt be Vide the Sta- 


| the Judicial Deciſions and Reſolutions of great Numbers of learned, wiſetti:es 18 E. z. 


and upright Judges, upon Variety of particuiar Facts and Caſes, and not 4. 1. 29 E.;. 

their own arbitrary Will and Pleaſure, or that of their Prince's. 1 1 oo ES 
But though they are to Judge according to the ſettled and eſtabliſhed N ape ” 

Rules, and antient Cuſtoms of the Nation, approved for many Succeſ- 

ſions of Ages, yet are they freed from all Proſecutions for any Thing e $7Y; 


i 3 i 1 Co. 24. 
done by them in Court, which appears to have been an (5) Error of 12 E J 18. 
their Judgment. | „ . 21 E. 4.67. a. 
| I Salt. 397. 


N 5 r. Vide Vaugh. 
139. And may ſtill be called to an Account in Parliament. 1 Hawk. P. C. 192. 12 Co. 24. 


Nor is a Judge conſtituted by the King, and thereby ſtampt with his Vauch. 138, 
Approbation, and to whom alone it belongs to judge of his Fitneſs, to 139: 
be reflected on, cenſured, defamed or vilified with reſpett to his Ability, 
Parts, Fitneſs for his Place, Ec. for if this were allowed, it would be 
impoſſible to keep in the People that Veneration of their Perſons, and 
Submiſſion to their Judgments, without which ir is impoſſible to execure 
dhe Laws with Vigour and Succeſs; and hence all ſcandalous Reflections 


ON 


Cro. Elix. 314. | 
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— ————— 


on the Judges of M eſtminſter-Ilall, are within the Statute of Scandalum 
_ Magnatum. 7 | ” ; 
8 Hl. 6. 10 b. No Perſon can be a Judge in his (a) own Cauſe, but the Chief Ty. 
4 Rot: 405. ſtice of the Common Pleas may bring an Action in that Court, but then 
5 „ the Entry muſt be Special, viz. Placita coram Alex Denton, c. 

Salk. 398. 5 8 
(% The Mayor of Hereford was laid by the Heels, for fitting in Judgment in a Cauſe where he him- 
ſelf was Leſſor of the Plaintiff in Ejectment, though he by the Charter was ſole Judge of the 
Court. 1 Salk. 396. bs 


1 F. J. 26. 2. No Judge of any Court of Record is compellable to deliver his Opi- 
3 Inf. 29. nion before-hand, in relation to any Queſtion which may after come ju- 
dicially before him. e „ „ 

Buy the 33 H. 8. zap. 24. it is enacted, „ That no Juſtice, nor other 

cc Man learned in the Laws of this Realm, ſhall uſe nor exerciſe the 

« Office of Juſtice of Aſſiſe, within any County where the ſaid Juſtice 

cc was born, or doth inhabit, oh Pain of 100 l. Cc. Provided the ſaid 

cc Act ſhall not extend to any Perſon who ſhall be Clerk of Aſſiſes, and 

cc Aſſociate to any Juſtice of Aſſize; nor to any Mayor, Sheriff, Re- 

cc corder, Steward, Bailiff, Suitor or other Officer, being born, or dwel. - 

<« ling within any City, Borough or Town within this Realm of Eug- 

cc Jand, Ec. nor to Juſtices of either Bench, for taking, hearing or de- 

ce termining Aſſiſes in the one Bench or the other; nor to the Juſtices, 

“ Tuſtice Clerks or Clerk of Aſſiſes in the Dutchy and County Pala- 

cc tine of Lancaſter. © ” „ ä 


* Es . N N " ——— 


— —————————— —— 


(C) What determines their Jurisdiction and 
Authouty. 5 — 


1 Ard. 44 IT has been determined, that at Common Law the Patents of the 
22 8 Judges, (a) Sheriffs, Eſcheators, Commiſſioners of Oyer and Tex- 
"Rin Car 1, 2. luiner, Gaol-Delivery, and of the Peace, and of the Attorney General, 
N. Bendl. 79. are determined by the Death of the King, in whoſe Name they are 
() But the made. | | | | | TEL EE Wy 
Othce of a | 275 | | „ | | 
Sheriff in ſuch Places where he is choſen by a Corporation, having by its Charter the Inheritance 
of the Office, does not determine by the Demiſe of the King. 7 Co. 30. b. — Nor the Authority of 
a Coroner or Verderor. Dalſ. 15. Dyer 165. 2 Inſt. 175. 1 Lev. 120. Nor does any Corporation 
| rg who by the Charter is inveſted with Judicial Authority, loſe it by ſuch Demiſe, 2 Hawk 


But to prevent the Diſorders and other Inconveniencies which may 
happen upon the Death of a King, from the want of Perſons armed with 
competent Authority to execute the Laws before the Succeſſor can have 
Time to appoint others; by the 8 I. & M. cap. 27. it is enacted, 
© That no Commiſſion either Civil or Military, ſhall. ceaſe, determine 
© or be void, by reaſon of the Death and Demiſe of his ſaid late Ma- 
<« jeſty, or of any of his Heirs or Succeſſors, Kings or Queens of this 
„Realm, but that every ſuch Commiſſion ſhall be, continue and re- 

„ main in full Force and Virtue for the Space of Six Months next after 
any ſuch Death or Demiſe, unleſs in the mean Time ſuperſeded, de- 

© termined or made void by the next and immediate Succeſſor, to whom 
the Imperial Crown of this Realm, according to the Act of Settlement 
Lin the ſaid Statute before mentioned, is limited and appointed to go, 
s remain or deſcend. e 1 1 


| _ 


* 


* 8 GWG ccc A 96 ; 
— «a is. AM. — 2 


a — 5 — oy — rg 


ſton have no Time limited for its Continuance, as where it is appointed 1755 
pro hac vice only, their Authority is determined; but if the Commiſſion 
be granted for a certain Time, or quamdiu nobis placuerit, as it does not Dal/. 24. 
neceſſarily require any Adjournment, if the Court holden by Virtue of Dyer 295; 
ſuch Commiſſion, break up without any Adjournment, or upon a void! Lee. 270 
Ine, as being made without the Conſent of the Majority of the Com- 
miſſioners; yet it may be holden again on a new Summons. e 
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And by the 1 Ann. cap. 8. it is further enacted, . That no Patent or 
« Grant of any Office or Employment either Civil or Military, hereafter 
« to be made, ſhall ceaſe, determine or be void, by reaſon of the Death 
« or Demiſe of any King or Queen of this Realm; but that every ſucli 
« Patent or Grant ſhall be, continue and remain in full Force for fix 
« Months next after any ſuch Death or Demiſe, unleſs in the meari 
« Time ſuperſeded, determined or made void by the next immediate Suc- 
« ceſſor, to whom the Crown is limited and appointed to go, remain or 
« deſcend. og Fr ST, 
And it is further enacted by the ſame Act, © That no Commiſſion of 
« Aſſiſe, Oyer and Terminer, General Gaol-Delivery, or of Aſſociation, 
« Writ of Admittance, Writ of S von omnes, Writ of Aſſiſtance, or 
« Commiſſion of the Peace, ſhall be determined by rhe Death of any 
« King or Queen of this Realm; but every ſuch Commiſſion and Writ, 
ce ſhall be and continue in full Force for fix Months next enſuing, not- 


c withſtanding ſuch Demiſe, unleſs ſuperſeded or determined by the 
« next Succeſſor: and alſo no Original Writ, Writ of Niſi prius, Com- 


c“ miſſion, Proceſs or Proceedings whatſoever, in, or iſſuing out of any 
“ Court of Equity, nor any Proceſs or Proceedings upon any Office or 
© Inquiſition ; nor any Writ of Certiorari, or Habeas Corpus in any Mat- 


c ter or Cauſe, either Criminal or Civil; nor any Writ of Attachment, 


c or Proceſs for Contempt, Ec. ſhall be determined, abated or diſcon- 
e tinued by the Demiſe of any King or Queen of this Realm, but every 
« ſuch Writ, Oc. ſhall remain in full Force, to be proceeded upon as if 


| « ſuch King or Con had lived. 
t 


If a Judge of the Common Pleas is made a Judge of the King's Bench, Dyer 239. 
by this the Inferior Authority is determined ; for it would be impertinent on Car. 126. 
for him to reverſe his own Judgment, which otherwiſe he might do up- 5. C. cited, 

\ x7.» : ; | | und agreed. 
on a Writ of Error. ru „ 
The Authority of Juſtices in Eyre, Oyer and Terminer, Ec. is (a) de- Dyer 159 
termined by (5) the King's Bench fitting in the ſame County. 4 lift. 7 3 

he 0 JJ © 
(a) Their Authority, how ſuſpended by Writ of Superſedeas, which is grantable on Proof that their 
Commiſſion was unduly obtained, vide Neg. 124, 125. 12 Aff. 21. 4 Inft. 163. H. P. C. 162. (b) Whe- 
ther they have Notice thereof or not. 4 Inſt. 73. But ©. 21 H. 7. 29. b. Bro. Commiſſion 10. | 


If a Commiſſion is made to Judges of Aﬀfiſe, and after the King Ke. 116. 
makes other Judges of Aſſiſe in the ſame County, (c) by this the firſt (e) But where 
Commiſſion is not determined, but they may proceed thereupon (d) till by the Iſſu- 


Notice of the Second; and they are not bound to take Notice of a Pro- ing and No- 


tice of the 


| clamation thereof in the County, for the Law hath not provided that gcond Com- 
| any ſuch Proclamation thereof ſhould be made. | miſſion the 


firſt is deter- 


| mined, and what ſhall be ſufficient Notice, vide 1 Leon. 270. Godb. 105. 34 Af. 8. Bro. Commiſſion 1 4. 
| Moor 186. pl. 333. H. P. C. 162. 4 Inſt. 165. Dyer 355 p. 36.—And yet the Proceedings ſhall not be 
| diſcontinued, vide the Statutes of 11 H. 6. cap. 6. and 1 E. 6. cap. ). and 2 Hawk. P. C. 18. (d) The 
| old Sheriff may act till the new Patent ſhewed him, ſo that he may have Notice of his Diſcharge. 
| Cro. Elix. 12, 440. Moor 186. pl. 353. 4 Inſt. 165. S. P. cont.— But Juſtices of the Peace left out of 
the new Commiſhon, muſt 7 

| Seſſions, Moor 187. 4 Inſt. 165. S. P. | | 


e Notice thereof after Publication of the new Commiſſion at the next 


If the Juſtices hold a Seſſion without adjourning it, and the Commiſ-'Crom Fur. 


4 Inſt. 165. 


I 2 | 7 2 I. 
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558 Courts, and their Jurisdiction in general. 
(a) Bro. Com- Tt was (a. formerly holden, that by the Juſtice's Acceptance of 155 
my 4, 22. new Name of Dignity, the Commiſſion was determined; but this is re-. 
medied by x E. 6. cap. J. by which it is enacted, “ That if any Perſon, 
ce being in any of the King's Commiſſions whatſoever, ſhall fortune to 
be made or created Duke, Archbiſhop, Marqueſs, Earl, Viſcount, 
ch) But it © Baron, Biſhop, (b) Knight, Juſtice of the one Bench or of the other, 


bath been © or Serjeant at Law, or (c) Sheriff, yet that notwithſtanding he ſhal] 


doubted, „remain Commiſſoner, Sc. 
whether the | 


Dignity of a Baronet, which has been. created ſince that Statute, be within the Equity of it. Cre, 
Car. 104. Lit. Rep. $1. (e) But now by the 1 Ma. cap. 9. No Perſon being Sheriff, ſhall exerciſe the 


Office of Juſtice of the Peace. 


„ By the 2 and 3 Ph. and A. cap. 18. a new Commiſſion of the Peace, 
© or Gaol-Delivery for the County, Oc. ſhall not ſuperſede a former 
* Commiſſion for a City or Town Corporate being no County. 


.*, * 
...r 


K > 
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(D) Of their Diviſion, and the Subozdination 
of one Court to another: And herein, 


1. Jn. general, of the ſeveral kinds of Courts which ex: 1 
ercile a Jurisdiction. SS 


Hale's An. 35. T HE moſt general Diviſion of our Courts is, into ſuch as are of Re- 
e cord, or not; thoſe of Record are again divided into ſuch as are 
Supreme, Superior or Inferior. 1 „ F 
Ilale's An. 35. The Supreme Court of this Kingdom is the High Court of Parlia- 
| ment, conſiſting of the King, Lords, and Commons, who are inveſted 
with a kind of Omnipotency in making new Laws, repealing and re- 
viving old ones; and it is on the right Ballance of theſe three depends 
the Well-being, and indeed, the very Being of our Conſtitution” 
Hale's An. 36. Superior Courts of Record are again, thoſe that are more Principal 
yy or leſs Principal; the more Principal ones are the Lords Houſe in Parlia- 
ment, the Chancery, King's Bench, Common Pleas, and Exchequer; 
and by Hale, ſuch are the Juſtices Itinerant ad communia Placita & ad 
| Placita Foreſte. FE . 5 | . 
Hale An. 36. The leſs Principal ones are ſuch as are held by Commiſſion of Gaol- 
Delivery, Oyer and Terminer, Aſſiſe, Niſi prius, Cc. by Cuſtom or 
Charter ; as the Courts of the Counties Palatine of Lancaſter, Cheſter, 
' Durham, or by Virtue of Act of Parliament, and the King's Commil- 
ſion, as the Court of Sewers, Juſtices of the Peace, Ec. 
Hale's An. 36. The Inferior Courts of Record, as ordinarily ſo called, are Cofpora- 
tion Courts, Courts Leet, and Sheriffs Torn, Oc. „ Lag 
Courts not of Record are the Courts Baron, County Courts, Hun- 
dred Courts, &c. PoE 


Vide pot of Alſo the Admiralty, and Eccleſiaſtical Courts, which are not Courts 
the Admiral- of Record, but derive their Authority from the Crown, and are ſubject 
| 1 to the Controul of the King's Temporal Courts, when they exceed their 
Courts. Juriſdiction. . 5 25 "DE: 

Hate's An. 35. All theſe are bounded and circumſcribed by certain Laws and ſtated 
Rules, to which, in all their Proceedings and Judicial Determinations, they 
muſt ſquare themſelves. prone, — — Ghaes 


2 | | wg | And 


/ 


Tiorari. 


der, nor award a Capias againſt him, nor hold Plea of Debt or Treſpaſs, 2, 4. 
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And. here it may be proper to obterve, that where a Statute prohibits Dyer 256. 


2 Thing, and appoints that the Offence ſhall be heard and determined in 6 Cv. 19 b. 
any of the King's Courts of Record, it can be proceeded againſt (a) on- Cre. Fac. 538. 


ly in one of the Courts of Jeff inſter-Hall, becauſe thoſe being the -onls ag 144. 


Higheſt Courts of Record, ſhall be intended only to be ſpoken of ſecun- 


; C romp. Fur. 
dum excellentiam. 


132. 
1 Salk. 178. 


(a) But that on a Statute ſo worded, the Proſecution may be in any Court of Oyer and Terminer. 


4 Inſt. 164. H. P. g. 201. ; 


2. Of fuch as are of Recozd; oz not. 


Every Court of Record is the King's Court, though the Profits may Co. Lie. 17. 


de another's; if the Judges of ſuch Court err, a Writ of Error lics; the 8 Co. 38. 6. 
Truth of its Records ſhall be tried by the Records themſclves, and there? Ft: = 


| ſhall be no Averment againſt the Truth of the Matter recorded. "pH 205. 


All ſuch Courts are created (Y) by Act of Parliament, Letters Pa- 
tent or Preſcription, and (c) every Court, by having Power given it to 4) Co. Lit. 
Fine and Impriſon, is thereby (4) made a Court of Record ; the Pro- (051 1 
ceedings of which can only be removed by Writ of Error or Cer- 59. (d) The 

| 1 | 3 Leets and 
Torns are: 


the King's Courts, and of Record. 2 Inſt. 143. 4 Inft. 26 3. Hetl. 62. S. P.— But neither the Admi— | 
ralty nor Eccleſiaſtical Courts are of Record. 1 Rol. Abr. 527. Vide poſt of thele Courts. Nor the 


Engliſþ Court in Chancery proceeding by Subpena. 37 H. 6. 14. 1 Rol. Abr. 527. Nor the County 
312. 6 Co. 11. h,.-— Nor the Hundred Court. Co. Lit. 117. 2 Inf. 143. 4 Inſt. 264.— Nor the Court 
. Co. Lit. 117. 2 Inſt. 143. 4 Inft. 264.-—— The Proceedings thereof may be denied and tried 
by a Jury, and a Writ of falſe Judgment, not of Error, lies on their Judgments. Co. Lit. 117.46, | 


A Court, that is not of Record, cannot impoſe any Fine on an Offen- Ce. Lit. 117.5 


if the Debt or Damages amount to 40 s. nor of a Treſpaſs done vi & ar-; ns 


mis, though the Damages are laid to be under 40 s. 14 H. 8. 15, 
Alſo by the Statute of (e) Glouceſier, the Superior Courts ſhall not (e) Made 6 


| hold Plea of any (7) Treſpaſs under the Value of 4o s. E. 1. cap. 8. 


) Trel\- 


paſs is put but for an Example for Debt, Detinue, Covenant, and the like. 2 Inſt. 311. 


But the Superior Courts may hold Plea of Treſpaſs, Gr. though un- 2 Inſt. 311. 


der 405. relating to the Freehold, as Detinue for Charters, Oc. or Treſ- 


paſs vi & armis. | | 
As where in Treſpaſs by way of Original, the Plaintiff declared, That Carth. 108. 


the Defendant vi & armis clanſum ſuum apud I. fregit, and concluded Lambert and 


þ k | T hurſton. 
ad Damnum ipſius 20 5. and upon Demurrer it was held well enough «7 265 os 


for this being done v7 & armis, if it could not be puniſhed in the Su- S. C. 
perior Court, it could not be puniſhed ar all, for an Inferior Court can- 


not aſſeis a Fine. 


3. How Jnferio2 Courts muſt claim their Jurisdiction; 


and therein of pleading to the Jurisdicion, and de⸗ 
manding Conuzance. 


The Courts of Weſtminſter are the Superior Courts of the Kingdom, Carb 11, 12. 
and have a Superintendency over all other Courts by Prohibitions, if 


they exceed their Juriſdiction, or Writs of Error, and falſe Judgment 


of their Proceedings; and every Thing is ſuppoſed to be done within 
their Juriſdiction, unleſs the contrary eſpecially appears; on the other 
Hand, nothing ſhall be intended within the Juriſdiction of an Inferior 
Court, but what is expreſly alledged. _ 


In 


Court. Co. Lit. 117. b. 2 Inſt. 380. 4 Inſt. 264. — Though Plea held there by Juſtices, 2 Inſt. 140, 


. 


— — —— oo 


—— — — 
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14 C3. 212. | 5 : b | : 33 . > 
| | | | TE 7 7 by his Declaration (a) ſhews, that the Action accrued within a County 


wo | | not rake Ad. Perſons of their Scholars ; and though an Inferior Court might have de. 
I; vantage of jr termined it, yet the Superior Court being once poſſeſſed of the Action, 
i in Arrett of cannot be (+) hindred from proceeding. b 

WR) | Judgment, 5 1 POR | 8 

if | Carth. 11.—Nor can he take Advantage of it by way of Demurrer, but muſt plead to the Juriſdiction 


of the Court. Carth. 354, 35: (5) It was moved for an Attachment againſt the Regiſter and Com- 
miſſioners of the Court of Requeſts, called the Court of Conſcience, confirmed by the & 3 Fac. 1. 
cap. 15. Becauſe that where F. S. had brought Debt upon an Obligation of 10 J. for Pay ment of 5, 
in B. R. againſt a Freeman of London; who afrer cited the Plaintiff in the Court of Conſcience, 
ſurmiſing that leſs than 40 s. was due, and the Plaintiff appeared there, and ſhewed the Obligation; 
notwithſtanding, the Commiſſioners there, upon Allegation of the Defendant, that leſs than 303. 
was due, ordered the Plaintiff to accept it, and ſtay Proceedings in B. R. which he refuſing, the 
' | Commiſſioners ordered the Regiſter to keep the Obligation, ſo that the Plaintiff could not proceed; 
| upon which Matter the Court granted an Attachment againſt the Commiſſioners and Regiſter ; for 
| | that Court cannot any way prohibit or ſtay the Proceeding in à Superior Court. Mich. 27 Car. 2. 

. 1 in B. R. 3 Keb. 533. S. C. ill reported. . OR 1 


| 4 if 224 In Local Actions Inferior Courts have a Juriſdiction, but here a Diffe. 
rence muſt be obſerved as to the Manner of claiming it ; for as to the 
principal Courts of this Kind, and into which Brevia Domini Regis non 
(e) So ahtient currunt, as the Counties Palatine, they may (c) plead their Juriſdiction 
hmm when intrenched upon by the Superior Courts. DO EET 
held of the 3 fo 3 3 3 
King's Manor may be pleaded. Herne's Pleader ), 351. Hanſ. 103. Tho. 2. Raſt, 419.— 80 may the 
Juriſdiction of the Cinque Ports. 4 Inſt. 224. But vide Carth. 109, &f 2. For it is there ſaid to be ſuch 
| | a Franchiſe as Ely; and there reſolved, that Ely being no County Palatine, but only a Royal Fran- 
Ci RED, Dn . chiſe, the Defendant cannot plead to the Juriſdiction of a Superior Court, but muſt demand Conu— 
; | ; 5 zance,— And Note, That where- ever the Defendant ean plead to the JuriſdiQion of the Courts at 
3H ** Weſtminſter, there the Franchiſe may demand Conuzance, but not vice verſa. | | 


— rn DS—ou 5 - _ 
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I Kol. Abr. But where a Franchiſe, either by Letters Patent or Preſcription, hath 
439, 490. 3 Privilege of holding Pleas within their Juriſdiction, if the Courts at 
1 Weſtminſter intrench on their Privileges, they muſt demand (d) Conu- 

Conuzance, Zance, that is, deſire that the Cauſe may be determined before them; 
1. Tenere for the Defendant cannot plead it to the Juriſdiction ; and the Reaſon is, 

| Placita, becauſe when a Defendant is arreſted by the King's Writ, within a Juriſ- 

| 5 diction where the King's Writ doth not run, he is not legally convened; 
other Court and therefore may plead it to the Juriſdiction ; but the Creating a new 
of their Ju- Franchiſe does not hinder the Writ from being made out as before, nor 

_ riidiftion, the Courts above from having the ſame Juriſdiction over the Cauſe, but 
okra Any grants Juriſdiction to the Lord of the Liberty ; and whenever the King's 
Ates a con- 1 2 „ei: d: | . . 
current one, Courts intrench on his Juriſdiction, he may make his Claim, and de- 
2. C:onitio mand that the Cauſe be determined before him. _ 
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Piacitorum; a . | DR 5 „ 
and when the Plea is commenced in one Court, of which the Connzance belongs to another. 3. A 


| | | Conurance with an excluſive Juriſdiftion ; as that no other Court ſhall hold Plea, &c. Hard. 509, 
= | £16. 125 1 | 85 

| 2 Inſt. 149. No Court can demand it unleſs it be of Record, and of a Plea of Re- 
bk Co. Lit.117-b. cord; becauſe all Courts of Record are the King's, though another may 
1 1 have the Profits of them; ſo that although the Cauſe goes out of the 
80 King's Courts at Weſtminſter, yet it goes to another of the King's Courts, 
[i TY to which he has granted the Privilege of determining the Cauſes ariſing 
i" within a limited Juriſdiction; but it is below the Dignity of the King's 
i' | Court, to part with any Cauſe to another's Court, ſuch as the County 
1 | Court, f9r, | — 5 
„ Da!ſ. 12 Alſo where a Franchiſe cannot give a Remedy, and there would be 4 
f g Fogg Ar. Failure of Juſtice, they ſhall not have Conuzance, although the Aion 
|| | | 


accrued within their Juriſdiction. 


on 8 1 As 


and a Scire Facias iſſues out to have Execution, they ſhall not have Co- Bro. Conu- 


them guod nullus Burgenſis Inhobitans infra Burgum Præd' placit' vel impla- 


impleaded in Banco for Lands within their Borough, they ſhall not have 


1 Mod. 163. | | * 


Courts, and their Jurisdictton in general. 561 3 1 

As in (a) a Qrare Impedit, becauſe they cannot ſend a Writ to the (a) 44 E j 
Biſhop, nor in (%) Replevin, becauſe if the Plaintiff be nonſuited a fe- 29. "4 be | 
cond Deliverance ſhall be granted, which the Franchiſe cannot do. 


Bro. Conu- 

| | | 2Zance 12. S. C. 
26 E. 3. 73. Da ſſ. 12. Co. Lit. 134. b. S. P. (0) 38 E. 3. 51. Conuzance is not grantable, becauſe 
the Original Writ of Replevin is in Nature of a Fuſticies, and not returnable, and in a Fuſti ies no 
Conuzunce can be demanded, becauſe none can demand Conuzance but he that hath a Court of 
Record; but the County Court, though the Plea is holden by Fuſticies, is no Court of Record, and 
if the Sheriff ſhould grant the Conuzance, he could not award a Re ſummons. 2 Inſt. 140. Bro. Cs. 
nuxance q. 23 8 ; | 


Nor in Waſte, becauſe by the Statute the Writ muſt iſſue out of the 1 H.4 5. 
Chancery at Yeſtminfter, and thoſe Writs are returnable into the (c) King's Pa 12. 


Courts there, and not into any Inferior Court. (0 No Co- 
nuzance can 


be granted upon an Atraint, becauſe all Artaints yer 23 H. 8. cab. 3. are to be taken before the King Eu 
in his Bench, or before Juſtices of the Common Pleas, and in no other. Co. Lit. 294. Dyer 202. Relic, | pi 
210. N. Bendl. 99. 5 e 


Nor in Admeaſurement of Paſture, becauſe the Franchiſe cannot Dal/. 12. 
grant a Writ de ſecunda ſuperoneratious. „ „ 
So if a Fine be removed out of a Franchiſe by Writ of Error in B. R. 50 4, 9. 


nuzance ; becauſe the King never parts with the Records of his Court, ute 61. 


and without it they can do no Right to the Party. I»; CE : 
If a Borough have an antient Charter, by which it was granted to . B65 88. 
: | LE pl, 194. 

citetur de terris, Tenementis, Cyntractibus, Ec. within the Borough, elſe- 


where out of, Oc. and the Mayor and Burgeſſes of the ſaid Borough are 


(4) So where 

| | | | | Connzance 

is granted to the Chancellor of the Univerſity, to hold Plea where Scholars or Privileged Perſons 
are concerned, this ſhall not extend to an Action againſt rhe Preſident and Scholars of a College. 


Conuzance ; for in this Action (4) the whole Body is impleaded. 


If the King grants Majori, Ballivis & Furatis quiuque Portunm, that they 22 H. 7: 4 
ſhall not be impleaded for Land or other Cauſe elſewhere, than within * . 9, 
the ſaid Ports, yet in a Quo Varranto, Ec. where the King is directly a9“ | — 
Party, they ſhall not be impleaded there. En. . | 

If a Scholar of G or Cambridge be ſued in Chancery for a Spe- 
cifick Performance of a Contract to Leaſe Land in Middleſex, the Uni- 
verſity ſhall not have Conuzance; becauſe they cannot ſequeſter the 
Lands. | | OE 

So in (e) Treſpaſs Quare clauſum fregit, & damnum, Ec. intravit in i, 1 x 4 
Oxford, Conuzance was denied to the Univerſity, becauſe the Freehold c,;35 and | 
might come in Queſtion. | EE e N 

(e) So for the 


ſame Reaſon it ſhall not be granted to them in EjeQ&ment, though nothing but a Term for Years be = 
to be recovered, Lit. Rep. 252. Cro. Car. 87, 88. S. P. adjudged. : | 


If an Action of ( f) Treſpaſs be brought for a Treſpaſs done within a 22 Af. 85. 1 
Franchiſe, againſt a Foreigner that hath nothing within the Franchiſe, ' Rol. 4br. 1 


Conuzance ſhall not be granted, (g) becauſe they cannot do Right to 494. 0. 2 


the Party, for they cannot ameſne a Stranger to anſwer who hath no- 22 4g. 83 
thing within the Franchiſe. Os ib * = 7 

494. (g) So 
of a Conſpiracy againſt two, for a Conſpiracy within a Franchiſe, of whom one is a Foreigner, 
they cannot have Conuzance, for the Action is intire. 22 Af. 83.— 80 an Heir cannot be ſued upon 
an Obligation of his Anceſtor, within a Borough, where he hath not Aﬀets within the JuriſdiQion of 
the Court, I Rol. Abr. 494. Cro, Fac. 502. 2 Rol. Rep. 48. S. G;- — | — 
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Cro. Car. 73, As they ſhall not have Conuzance where there is a Failure of Juſtice, 
Lit. Rep. 40, ſo ſhall they not likewiſe where the Plaintiff is a Privileged Perſon in 
1127 23 any of the Superior Courts at I eſt minſter; for it would be inconvenient, 

5 and below the Dignity of thoſe Courts, that their Officers ſhould be com- 

pelled to quit their Attendance, to obtain Juſtice in an Inferior Court. 

(a) Bro. Co But the Defendant being i (a) Cuſtod Mar' in the King's Bench, or 
nuzance 50. the Plaintiff's commencing a Suit in the Exchequer on (0 a Quo minus, 
& vide Carth. as Debtor to the King, are not ſuch Privileges as will ouſt an Inferior 


f A Juriſdiction; for they are now grown the common Methods of Suing in 


2 Vent. 362. thoſe Courts. | 


Hard. 189. Nor can they have Conuzance of ſuch Actions which were not 1 eſſe 
14 H. 4. 20. at the Time of their Charter, but (c) created ſince by Act of Parlia- 


(c) Bur it an ment. 
Action of | 


Common Law is given againſt a Perſon by another Name, as Debt againſt an Adminiſtrator, they | 
ſhall have Conuzance. 14 H. 4. 20. 22 E. 4. 23. | | 


8 As to the Manner of demanding it, (4) if it be by Attorney the Let- 
2 '03- ter of Attorney muſt be produced in Court, and (e) if the Conuzance 
S. C. and be demanded by Virtue of a Charter Time out of Mind, or by Preſcrip- 


ſaid, the tion, there an Allowance muſt be pleaded before Juſtices in Eyre. 


Warrant of | 


Attorney muſt be filed in Court, & vide Dalſ. 12. Palm. 456. N. Bendl. 233. per 262. Lane 81, 8). 


1 Sid. 283. (e) 9 Co. 27. b. 28. a. 


Hard. 505. If by Charter, confirmed by Act of Parliament, Conuzance of Pleas, 
2 and 4. Sc. is granted to the Chancellor of Oxford, or his Commiſſary, the Vice- 
jds. ac Chancellor, by his Deputy, may demand it; though the Vice-Chancel- 
(f) Bro. Co. lor is but a Deputy himſelf, for a (/) Bailiff may properly demand Co- 
nut ante 36, nuzance, and upon Notice of the Patent the Court ought to ſuperſede. 

. But (g) a Plea to the Juriſdiction muſt be put in Propria Perſona, for 
(g) In ſuch the Defendant cannot plead by Attorney without Leave of the Court 
- ”m 18 _ firſt had, which Leave acknowledges their Juriſdiction ; for the Attorney 
ever won Beg is an Officer of the Court ; and if they put in a Plea by an Officer of the 
half Defence, Court, that Plea muſt be ſuppoſed to be put in by Leave of the 


ior if he Court. 
makes full | 


Defence, as quando & ubi Cur Conſideravit, he ſubmits to the Juriſdiction. Co. Lit. 197. 6.— Muſt be 


pleaded before any Imparlance. 2 H. 6. 30. 22 H. 6. ). Hard. 36 5. 1 Lutw. 46. -— Except where an- 


tient Demeſne is pleaded. Dyer 210. in Margine. Style 30. Latch 83. — So Conuzance muſt be de- 
' manded before Imparlance, and the ſame Term the Writ is returnable after the Defeadant appears; 
- becauſe until he appears there is no Cauſe in Court, 1 Sid. 103. 6 H. 7. 9, 10. | 


4. Where it muſt appear that Jnferioz Courts have a Ju- 
8 e 


Rol. Alr. Inferior Courts are bounded, in their original Creation, to Cauſes ari- 


545, 546. fing within ſuch limited Juriſdiction: Hence it is neceſſary for them to 
12 Style " (2) {cr forth their Authority; for, as has been already obſerved, (i) no- 


the Cour: Thing ſhall be intended within the Juriſdiction of an Inferior Court, but 


muſt be ſer what is expreſly alledged to be fo. 


forth, and | 


that they have Power to hold Plea by Preſcription, or by Letters Patent of the King. 1 Rol. Abr. 


795. Cro. Eliz. 489. Moor 422. Owen 50. Noy 35. S. C. But for this vide Moor 601, Godb. 3 80. Cro. Fac. 
184, 493. Yelv. 46. 2 Mod. 19. Style 131. — But where the Proccedings of an Inferior Cour: need 
not be let forth at large, but by way of Taliter proceſſum fuit. Vide 2 Lev. 81. 3 Lev. 403. Carth. 53+ 
(i) 1 Sand. 74. 1 Sid. 331. Same Rule. — Whether Hu Bridge ſhould be intended within the Juriſ- 
di gion of the Court of Hull. 1 Lev. 289. 1 Vent. 72. dubitatur; & vide Style 200. 1 Lev. 154. 


1 | | : 'There- 


[here- 


Jury are not only to try the Promiſe, (c) but the Conſideration alſo. 
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Courts, and their Jurisdiction in general. 56 


Therefore if an Action is brought on a (a) Promiſe in a. Court be- © ny ye, 
bw, not only the Promiſe, but the Conſideration muſt be alledged to 545, 546. 
arite within the Inferior Juriſdiction; for a Debtor who has contracted Several Caſes 
a Debt, does not, by coming into the Limits of ſuch Juriſdiction, give ao mY 
ſuch Court Authority to hold Plea thereof; nor js it ſufficient to alledge Naa 
the Cauſe of Action within the Juriſdiction of the Court; but it muſt Court esn— 
be proved upon the Trial; and if the Plaintiff proves a Confideration out vot bold Plea 
of the Juriſdiction, it cannot be given in Evidence; and if it be, the De- of an Obliga- 


ww 


| fandant's Counſel (5) may propoſe a Bill of Exceptions, and upon ſuch do” Le 
Bill of Exceptions the Judgment will appear to be erroneous, 


tery, or o. 

| : | os : | ther tranh- 

tory Action, if it was not made within the Juriſdiction of the Court. 2 Inſt. 231, (b) Where he 
maſt plead ro the Juriſdiction, and if ſuch Plea be refuſed, an Attachment lies. 2 If. 229, 230 
2 Lev. 230. Raym. 189. 1 Mod. $1. 1 Keb. 946. But tuch Plea muſt be put in Propria Perſona, and 
whiit the Court is fitting, and Oath muſt be made of the Truth thereof. 6 Mod. 146.--—- But vide 
Carth. 402. That a Plea to the Juriſdiction need not be on Oath, as a Foreign Plea muſt.— Where 


upon the Statute of Weſtminſter 1. cap. 35. a Prohibition will be granted. 1 Salt. 201, 202. and by 


E N. B. 45, 46. 2 Rol. Abr. 317. Though the Defendant by Plea admirs the Juriſdicion, yer the | 
Superior Court may grant a Prohibition; but in 2 Mod. 271, 272, &c. Merdyke and Stint, it is ad- 
judged, That afrer Verdict and judgment no Prohibition lies, but there faid, Thar if any Nlatter 
appears in the Declaration, which ſheweth that the Cauſe of Action did not ariſe %% Furiſdlict onen, 
a Prohibition may be granted at any Time, fo if the Subject Matter in the Declaration be not 
proper for the judgment and Determination of ſuch Court; or if the Defendant, who intended to 
p.cad to the Juriſdi gion, is prevented by any Artifice, as by giving a ſhort Day, or by the Attor- 
rey's refuſing © plead it, &. or if his Plea be not accepted, or is over-ruled, in all theſe Caſes, a 


Prohibition will lie ai any Time. 2 Mod. 273. Where Trover, Treſpaſs, or Falſe Impriſonment 


lies. 22 E. 4 31. 10 H. 6. 13. As where in an Adtion of Falſe Impriſonment, the Defendant juſtified 
the apprebending of the Plaintiff by Virtue of a Parol Command, and the Preſeription being, that 
it muſt be by Precept (which muſt be underſtood in Writing) the Plaintiff had judgment. Hob. 63. 


But an Officer may proceed in his Duty and execute a Procefs, though there be no Cauſe of Adtion, 


or though it aroſe out of the juriſdiction, unleſs the contrary appears to him. 1 Salk. 202. 
no Action will lie for ſuing in a Court that has not Juriſdiction. Carth. 189, 190. _ | 


Thar 


But here a Diſtinction muſt be obſerved between Countics Palatine, 1 Sand. 74. 
and other Inferior Courts; for a County Palatine is a general Court for eg and 


al! the Subjects of the Palatinate, and not meerly for the Cauſes ariſing mos S 


uithin that Palatinate; for if a Debtor goes from a Forgign County into a 1 $id. 331. 
Talatinate, his Obligations go along with him, as much as if he went S. G 
from one Kingdom into another; and if it were otherwiſe, a Palatinate 


Juriſdiction would be a Shelter and Ahylum to Debtors; for no Proceſs 


but the Supreme Prerogative Proceſs runs there ; and therefore it is de- 


termined, that though the Cauſe of Action be out of the Palatinate, yet 
if the Farty be a Subject of that Palatinate, as he is by coming into that 
Dominion, that the Action there may be brought againſt him. 

In an Action upon the Caſe in the Court of Launceſton in Cornubia, if 1 Rol. Abr. 
the Plaintiff declares, That whereas he was an Attorney of the Hundred 546 adjudg- 
Court of Stratton in Cornubia, the Defendant having Communication © 
with J. f. of the ſaid Office, of the Plaintiff, ſaid theſe ſcandalous Words 
of him within the Juriſdiction of the ſaid Court of Launceſton, Thou art 
a Cheater, Gc. after Verdict for the Plaintiff, and Damages given, the 
Judgment was. reverſed upon a Writ of Error; for the Jury could not 
inquire whether the Plaintiff was an Attorney of the Hundred Court or 
not, being out of their Juriſdiction; and this was the principal Cauſe of 
the Action. SE 

If in the Marſhal's Court the Plaintiff declares, That in Conſidera- ,, % 
tion the Plaintiff, at the Requeſt of the Defendant, had taken Pains to Ramſey ou 
procure him a Leaſe of an Houſe in Holborn; the Defendant anud S. in- Atkirfon, ad- 
fra Fur, &c. promiſed to pay him 10 J. Ec. this is not ſufficient to in- Judged, and 
title the Court to a Juriſdiction ; in as much as it does not appear, that 3 


. 44 N N ment in the 
Holborn, where the Houſe ſtands, is within the Juriſdiction, and the 1arjpalſes 


reverſed. 
n . 1 $14, 65.5. C. 
() Judgment upon an Aſumpſit, in Conſideration that the Plaintiff would ſallicit a Cauſe in Chan— 


cery, reverſed for want of Juriſdiction. 1 Vent. 28. & vide 1 Lev. 289. 1 Vert. 52. Where in Deb: 
againſt an Heir, if he pleads riens per Diſcent, the Plaintiff muſt reply Aſſets within the Jurtdiction, 
1 Rol. Alr. 494, | "mM 
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1 In an Indebitatus Aſſumpſit for Money for a Cow ſold, it muſt appear 
L — 0 that the Sale was within the Juriſdiction; for the being indebted there, 
1 Lev. 96, does not neceſſarily imply that the Sale was there, for he that is indebted 


105, 137, in one Place is ſo in every Place. 
208. S. P. | 


1 Vent. 2, 243. 2 Lev. $7. 1 Fones 230. S. P. 


1 Lev. 104. In Debt for Rent, upon a Leaſe made infra Fur” of an Inferior Court, 


; — 5 it muſt appear alſo, that the Lands lie within the Juriſdiction; for if 
* Part of the Cauſe ariſes within the Inferior Juriſdiction, and Part with- 
Drake and out, the Inferior Court ought not to hold Plea, „„ 

Beare. In an Action for calling the Plaintiff Whore, by which ſhe loſt her 


1 Sid. 85, 95, Marriage, the Loſs of the Marriage muſt be laid within the Juriſdiction, 


Raym. 63, becauſe the Words are not Actionable without Special Damage. 
I Lev. 69. : | | 


1 Salk. qog. S. P. For the Loſs of Marriage is the Giſt of the Action, & vide 1 Sid. 342. 1 Lev. 153 


1 Keb. 798, $37. March 48. 


1 Rot. Abr. But if in an Action upon the Caſe in the Court of Bath, in Com Somer- 


346. Howel ſet, the Plaintiff declares, That he was a Taylor, and that he uſed the 


and Ireland. 


Cro. Car. 570. ſaid Art for ſeveral Perſons inhabiting tam infra Civitatem Prædict', quam 


1 Fones 450. alibi infra Reguum Angliæ, and the Defendant, to ſcandalize him in his 
8. C 


ſaid Art, ſaid theſe Words of him, Thou haſt ſtole as much Cloth ont of 
my Suit and Cloak which thou madeſt for me, as did make thy Wife a Ml aiſt- 
coat ; by which he loſt his Cuſtomers, the Action lies in that Court, not- 
withſtanding the Allegation guam alibi infra Reguum Anglie, for that is 
only Matter in Aggravation of Damages. „ 
1 Sid. 151, So if in the Court of H. the Plaintiff declares, that he lent his Horſe 
12 at H. for the Defendant to ride to B. and that the Defendant aſſumed 
18 at H. to re-deliver him, this is well enough; for it is not the Riding, 
but the Re-delivery, which is the Cauſe of the Action. ” 


1 Salk. 40. 80 in a Writ of Error of a Judgment in the Palace Court, in an Ac- 


2 and tion on the Caſe, wherein the Plaintiff declared, that ſuch a Day, in 


6 Mod. 22 3. ſuch a Pariſh in the County of Middleſex, he delivered to the Defen- 


"IP dant (being an Inn-keeper) a Gelding, ſafely to be kept in his Inn, and 
that he ſuffered him to be taken out of his Stable, and rid ſo immode. 
rately that the Gelding was ſpoiled ; and it was objected as Error, that 
the Riding did not appear to be within the Juriſdiction of the Marſhal's 
Court; but per Cur, In Actions in Inferior Courts, it is neceſſary that 
every Part of that, which is the Giſt of the Action, ſhould appear to be 
within their Juriſdiction ; otherwiſe of ſuch Matters as are inſerted only 
for Aggravation of Damages, and might be omitted, and yet the Action 
remain as in this Caſe ; and therefore the Judgment was affirmed. 
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h) That is incidental to all Courts in Ge- 
nerall. 


ä F the King grants a Coutt by Letters Patent, to a Corporation of a 1 Not. 4 
Town to hold Pleas, Sc. in this Caſe, though there is not auy Clauſe 5:6. 


3 in the Patent to make a Bailiff or Serjeant to (a) execute the Proceſs, gut the, 

3 of the Court; and to return juries, yet it is incident to their Grant to cannot make 

—— do it; for otherways they cannot hold a Court. a Palit co 

7 > oe: . i cute 
Writs of Inquiry of Damages, without a Clauſe in the Patent for that Purpoſe, 1 Rl. Adr. 546 


Every Court of Record, as incident to it, may injoin the People to each e. 
1 keep Silence, under a Pain, and impoſe reaſonable Fines, not only on bea 
ſoch as ſhall be convicted before them of any Crime on a formal Proſe- Court, 42 
cution, but alſo on all ſuch as ſhall be guilty of any Contempt in the 11 H. 6. 12. 


10 Face of the Court, as by giving (5) opprobrious Language to the Judge, Fong 990 
80 or obſtinately refuſing to do their Duty as Officers of the Court, and 8 © 38. 5 
5 may immediately order them into Cuſtody. | 11 Co. 45; . 
1$ | | | | | | Cro. Eliz. 581. 
of | 1 Sid. 145. (b) As was the Caſe of one Redding, who was convicted of Tampering with Bed!oe, one 
3 of the King's Witneſſes in the Popiſh Plot, and endeavouring to make the ſaid Bedloe deny what 
before he had confirmed, concerning ſeveral great Perſons engaged in the ſaid Plot; for which he 
4 was adjudged to pay 1000 J. to ſtand in the Pillory, and to be impriſoned for a Year ; and this Con- 
18 viction being before Commiſſioners of Oyer and Terminer, of whom Sir Thomas Jones, and Sir Mi- 
* ſiam Dolben, Judges of B. R. were two; he afterwards being ſet at Liberty, came into B. R. with; 
ſe | an Information againſt all the Commiſſioners of Oyer and Terminer, and after having demanded che 
x = Juſtice of the Court, he ſaid, That Sir Thomas Fones, and Sir William Dolben, contrary to Magna 
. |  Charta, the King's Oath, and their Oath, have ruined me; for which Words (a Record being pre- 
By | ſently made of them) he was 7 4 to be fined 500 J. and impriſoned till Payment of it, to find 
20 | Surety for his good Behaviour for ſeven Years; and being a Barriſter at Law, his Gown, by Orden 
c- WW of Court, was pulled over his Ears by the Tipſtaff. 2 | 
n- The Courts of Record, as incident to them, have a Power of Pro- Lamb. 4c. 
nd MW tecting from Arreſts, not only the Parties themſelves, but alſo all Wir- ! . 1 59- 
| | | | . 3 I Hrogynl. 15, 
le. neſſes eundo & redenudo; for ſince they are obliged to appear by the Pro- Reym 190. 
at MW ceſs of the Court, it would be unreaſonable that any one ſhould be mo- Zr. PriGilege 
Abs leſted whilſt he is paying Obedience to ſuch Proceſs. 35. 
3 | | og | 1 Nod. 66. 
* | Eo | | 1 Keb. $45. 
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Court of Parliament. 
(A) Of the Oziginal and Antiquity of Parliaments, 
(B) Of the Perſons of whom it conſiſts, 


bling. EO 
(D) Of Elections: And herein, 


„ : | 1. Of the Electors, and their Qualifications. 
am 2. Of the Elected, and their Qualifications, 


| } | 3: Of the Duty of Returning Officers, and the Remedies 
4% | | againſt them, 8 e 


E) Of the Method of Paſſing Bills. 
and Diſſolution of the Parliament, 


of the Privileges of Members. Vide Tit. Privilege. 


A 1 2 : * * l , 1 i N 2 * 7 — 


gateth, repealeth, and reviveth Laws, Statutes, Acts and Or- 
dinances concerning Matters Eccleſiaſtical, Capital, Criminal, Common, 
Civil, Martial, Maritime, Sc. And to point out the ſeveral Alterations 


this Day, ſeems indeed, if not impoſſible, a Work of the greateſt Dift- 


our Conſtitution, but only to Time, the Loſs and Deſtruction of our 
Records, eſpecially in the Barons Wars; nor have the Prejudices and 
different Views, which conducted the Pens of thoſe who have wrote on 
this Subject, helped a little to obſcure and perplex the Matter. 
However, it appears by thoſe Lights which we have ſtill remaining, 
and from the Inquiries and Reaſonings of our beſt Antiquaries, that there 


as antient as any Thing which we know of our Conſtitution, in which 
Selm. Gloſſ. the People ſhared with the Prince in the Legiſlative Power: This Aſſem- 
in verb. Parl. bly was ſometimes called Magnates Regni, omnes Regni Nobiles, Proceres & 


of the Com- 


mens 99. Generate Concilium Regni, Ec. 


2 | 'In 


(Cc) Of the Manner of their Summons and Aſſem⸗ 


(F) Of the Continuance, Adjournment, Pꝛoꝛogation 


(4) Of the Oziginal and Antiquity of Par- | 


liaàments. 
Co. Lit. 110, O trace out exactly the Original and Antiquity of the Supreme 
4 Inſt. 36. Court of Parliament, whoſe tranſcendent Juriſdiction, ſays my 
5 Lord Coke, is ſuch, that it maketh, inlargeth, diminiſheth, abro- 


it met with, and how it came to be modelled into the Shape we ſee it at 


culty ; but this Difficulty is not to be attributed to any peculiar Defect in 


hath always been ſomething of the Nature of a Parliamentary Afembly, 


Prynn's Right Fideles Regni, Univerſitas Regni, Communitas Regni, Diſcretio totius Regni, 
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Court ok Parliament. | 3 


—— 


In the Saxon Times, the General Court of the whole Kingdom was pp. L. L. 
the Hittinghain Mote or Mitenagemote, to which were ſummoned the Earls Saxon. 205. 
of each County, and tae Lords of each Leet; and likewiſe (a) Repre- Laub. Archi- 
ſentatives of Towns, who were choſen by the Burgeſſes of the Towns, 7" 37» 239» 
and appeared on the King's Summons ; this Court met once a Year at Aer, cap. 5. 
leaſt, and generally twice, about Eafter and Michaelmas. . 

zert Atkins ſays, That Spelman, Bede, Selden, and Camden, prove the Commons to bo Piet of ah 


Court; but they do not prove, ſays he, that they were elected, or that they conſiſted of Knights, 
Citizens and Burgeſſes. Sir Robert Atkins of the Furiſdiction of Parliaments, 25-—In the Preface to For- 


teſcue, of abſolute and limited Monarchy, 58. It is ſaid, that by reading the Saxon Laws, and the Pre- 


faces and Preambles to them, it will appear, that the Commons of England, always in the Saxon 
Times, made Part of that Anguſt Aﬀembly.-— Spelm. Gloſſ. verb. ſubſidium, the Commons attended 
in extraordinary Caſes, as in granting of new Aids or Taxes, as Danegelt, Ec. and Maddox, cad. 7, 
8, 9. agrees herein, and gives us a full Account of thoſe Aids and Taxes, which he fays, were bur 
ſeldom raiſed ; the King, in thoſe Days, being abundantly ſupplicd by his Antient Demeſue Lands, 
Fines, Forfeitures, S . | | PET, 


Upon the coming in of 77 illiam the Conqueror, every Perſon found in See Wright's 
Arms againſt him forfeited his whole Eſtate, in which he placed his r: 
Normans; and he compelled all thoſe, who were not in Arms againſt him, 
to take out Patents of their Lands to hold of himfelf; and in order to 
this he made a general Survey of the whole Kingdom, which was called 
Domeſday, and changed the Nature of the Tenures, which in the Saxowt 
Times was Allodial, into Feudal, to be holden of himſelf by Knights Ser— 
vice; and by this Means made the Property of their Eſtates depend on 
their Allegiance to him: And hence it is, that all Lands are {aid to be 
holden mediately or immediately from the Crown. * 

The Baronies and Earldoms were antiently created by granting ſo (% In E. 
many Knights Fees, viz. if the Grant conſiſted of 13, 3. G) Knights an the 
Fees, the Party was compellable to hold per Baroniant; and he that had Third's 
twenty Knights Fees, to hold as an Earl; but when thoſe Grants came lime, when 
to be loſt by Time, they held both their Honours and Eſtates by the 3 


"We: a | 12 | tenendi Far- 
Preſcriptive Right of Poſſeſſion; the Earls and Barons were wont to jayerinm is 


grant out Lands to other Vaſſals, to do certain Duties, which depended ſuppoſed to 


on the Bounty and Agreement of the firſt Grantor ; and from hence be wrote, 


came all the Fruit of the Feudal 'T'enure, as Wardſhip, Marriage, Re- bel 2 


lief, Oc. but thoſe, who held immediately from the Crown, were called subſiſtence 
his Tenants % Capite, and did Suit only to the King. of a Kniglit 
a | : could not be 


leſs than 201. per Annum, that of a Baron 400 Marks, and that of an Earl 400 J. But Seld. 


Tit. Hon. is of Opinion, That there was no certain Number of Knights Fecs neceſſary to make a 


Baron or Earl, but that they conſiſted of fo many Knights Fees as were contained in the Charter, 


Alſo Milliam the Conqueror erected à new Court, called Curia or Aula Of the ſeve- 


Regis, compoſed of his Principal Officers of State; to theſe, when any ral Olli core, 


. . : | and the Man- 
Matter of Moment was in Agitation, as levying a new War, raifing an ner of Judi- 


Eſcuage, Sc. were called moſt of the Barons, and chief Perſons who carure in this 
held in Capite, and they tranſacted all Buſineſs Civil and Criminal, and Court, vide 
alſo that relating to the Revenue, and were the great Court-Baron of the Maddox, cap. 
Kingdom; where every Thing done therein, was ſaid to be done per cn.“ 
cilium Regni; it was in the Election of the King to ſummon which of his 
Attendance he pleaſed to this Court; and ſuch Attendance being deemed 
3 Burthen in former Days, the Barons were ſeldom called, eſpecially 
when they roſe to that Grandeur as to make ſuch a Concourſe formidable 
to the King. | e APY . 

In this great Aſſembly or Parliament, it ſeems plain, that in the firſt 
Reigns after the Conqueſt, the Commons of Eugland were no Part; and ee 
therefore the Tenants in Antient Demeſne, who uſed to maintain the js a note ble 


King's Table, and alſo thoſe who held by Burgage Tenure, as by cer- 825 27 
the City o 


London's being Tallaged, and alſo Decimated for Non-payment; and upon ſuch Decimation they 
nere obliged to ſwear to the Value of their Goods. Vide Ryley 516. | 


Lain 
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568 Court of Parliament. 


rain Rent, ſetting out Ships in the Navy, Sc. according to the Nature 
of their Patents, were wont, upon any extraordinary Expedition, be. 
ſides the Duties of their "Tenure, to grant an Aid to the King, which 
was demanded of them by the Juſtices Itinerant; and which, if they re. 
fuſed to pay, the King, at the End of the Expedition, might, with the 
Advice and Content of his Council, Tallage them to a Tenth of all their 
Eſtate, but not to more; for none could be taxed at Pleaſure but Vil- 
lains, and thoſe who held by baſe Tenure. | 
(a) Petit, Sir The great Controverſy, with reſpect to the Original and Antiquity of 


Robert At- Parliaments, relates chiefly to the Power and firſt Formation of a Houſe 
kins's Power 


| ower of Commons after the Conqueſt. (a) Some have aſſerted that they have 
and Furiſdic- 


() But at 


Spelm. G. 


ow of Paris been always Part of the antient Conſtitution, and that the Commons of 
ments, 14. England, by their Repreſentatives, have always compoſed a Part of that 
and others. Auguſt Aſſembly; (5) others hold, that the Houſe of Commons was 
„ Camden formed 49 UH. 3. when the King had given a total Overthrow, at the Bat- 
ver s e tle of Eveſham, to Symon Mount ford, Earl of Leiceſter, and the Barons 
Dares the O- that adhered to him; and to derogate from the Power of the Commons, 
riginal ot the and to Jay aſide Parliaments, a Notion was propagated in King Charles 
nt as 4h the Second's Reign, that they firſt aroſe by the Art and Management of 
Part, of, Symon Mountford, to be a Ballance to the Crown and Peerage ; and that 
and as now Their firſt Inſtitution was the Invention of a Rebel to ſerve a particular 
elected, from Purpoſe. | | = | + Ethos 
39 H. 3. and Cs | RO 4 . | 

ſays, he has it ex ſatis antiquo ſcriptore, but does not name his Author; and hercin he is followed by 
Pryn, in hs Plea for the Lords, 182. Dugda/e, in his Orig. Fur. 18. Heylin's Life of Laud, 91. Brach, in 
his Anſwer to Petit, 133, Cc. Sir Robert Filmer, in his Freebolders Grand Inqueſt, 18. and others, who 


think themſelves ſufficiently ſupported in this Opinion; becauſe the firſt Writ of Summons of any 
Knights, Citizens and Burgeſſes, now extant, is no antienter than 49 H. 3. | 1 


But as neither of theſe Accounts ſeem to be the true one, the moſt 
rye 17%. Loy Probable Opinion is, that the Houſe of Commons was inſtituted by the 
4% Crown, as a Ballance to the Barons, who were grown very opulent 

and numerous, and as appears by their Wars, very uneaſy to the Crown; 

hence we find, that upon the Excheat of any Barony for want of Iſſue, 
or by Forfeiture, the Crown parcelled it out into ſmaller Diſtricts; and 
this begot the Diſtinction between the Barones Majores and Barones Mi- 
nores. Theſe Barones Minores held by Knight's Service, and being too nu- 
merous to be all called to Parliament, were allowed to (c) fit by Repre- 
Chat Time ſentation. Hence we have the Writ to chuſe Duos Milites Gladiis Cinctos; to 
they firk theſe were added Repreſentatives of Cities and antient Boroughs, who being 
ſar, or were equally concerned with the Barones Minores in all Aids and Taxes, it 


firſt digeſted was reaſonable they ſhould ſhare with them in thoſe Matters; and this 


} 


| 


. Policy was ſet on Foot as a Matter of the greateſt Service to the Crown, 
the Repre- both for the Ballancing of the Peerage, and more conveniently taxing of 
ſentatives of the People. . | 

Cities and | | PEE | 8 EEE 
Boroughs, does not well appear. By ſome Opinions they ar firſt ſat with the Barone Majores ; and 


hence my Lord Coke ſays, That Lords and Commons at firſt fart together, and made one Houſe of 


Parliament. 4 Inſt. 2. Selden does not determine the Point, bur ſays, chat it was attempted 17 Fob, 
to bring in the Barones Minores, as appears by the Great Charter granted by him at Runny Mead. 
Seld. Tir. Hon. 04. Bur the more received Opinion is, That it was accompliſhed in the yictorious 
Reign of Henry 3. who, inſtead of graſping at the Liberties of his People upon his Conqueſts, con- 
Armed the Great Charter, and eſtabliſhed a Houſe of Commons, as a Ballance to the Peerage, 
which they never would have permitted before he had vanquiſhed them. Camden Britt. 13. Dugd. 
Orig. Jur. 18. Brady's Anſwer to Petit 133. It is plain, that that wiſe Prince E. 1. went into this 


Policy, and that in his Reign we find a Parliamentary Peerage, or Houſe of Lords eſtabliſned, as 
allo a Houſe of Commons, conſiſting of Knights, Citizens and Burgeſſes. 1 


As one of the principal Reaſons for eſtabliſhing a Houſe of Commons, 
was, for the more convenient Taxing of the People; hence we find the 
true Reaſon why all Taxation begun in that Houſe, and why the Com- 
mons would never after ſuffer it to be altered; and the Reaſon is, that 
being at firſt inſtructed by their Principals, whom they repreſented, to 
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diction of (a) determining in the firſt Inſtance, both in Civil and Cris, 


Court of Parliament. 
give what each Man thought he could bear; to vary from theſe Inſtruc— 
tions, or to ſuffer the Superior Peerage to alter it, would, as they right- 
ly judged, be the higheſt Breach of Truſt in them. 
Hence alſo we find the true Reaſon why the Power of Tudicature was Ryley Ple Par 
reſerved to the Lords Houſe, for the Barones Majores, who conſtituted 74, 156: 


this Houſe, were called to the antient Curia Regis, and ſat there in their 3 Tis of 
own Right, as Pares Curtis to the King; and as this Court had a ſuril- N 


85 


g | | N ; Ch (4) \ Noble— 
minal Cauſes, eſpecially thoſe relating to great Perſons, and the King's man was 


Officers of State, as alſo by way of Appeal from the Injuſtice of all other tried by, his 


Courts; ſo the Lords continued to determine on Petitions exhibited by Peers very 


c 


private Perſons, or thoſe exhibited by the Houſe of Commons, called r 
Impeachments, and were ſtill the Dernier Reſort to correct the Errors of the Karl of 
Inferior Judicatures. 80 Ac 


Cue, in the 


Time of William the Conqueror. 2 Inf. 50. — This turns on the Principle of the Feudal Law, / 


inter Dominum & Vaſſalum Lis moveatur Pares curiæ ſunt Fudice;; and therefore the Peers, in the Time 
of Parliament, were tried by the Peers in the Houſe of Lords, and out of Parliament by the J- 
ſticiar, and in his Abſence by the Steward of England, who ſummoned tome of his Peers upon the 


Trial, and twelve at leaſt were obliged to appear. This Summons is ter forth 3 Inſt, 28. Where my | + 


Lord Coke ſays, there muſt be twelve or more appear. | | 


At the firſt inſtituting a Houſe of Commons, the Repreſentatives of 4 nf. 46. 


Knights, Citizens and Burgeſſes, were only looked upon as "Truſtees to 


manage the Affairs of their Principals; and therefore in former Days it 
was held reaſonable, that they ſhould be recompenced by their Principals, 
for the Trouble and Expence they were at in managing the Truſt re- 
poſed in them. Hence the Fee of every Knight of the Shire was 4. s. per 
Diem, and that of a Citizen or Burgeſs 2 s. per Diem. 


j — 


(B) Of the Perſons of whom it conſiſts. 


T HIS Auguſt Aſſembly conſiſts of the King ſitting there in his Royal 4 Loft. 1. 
Political Capacity; of the Lords Spiritual, as Archbiſhops and Bi- Neft! Elect- 
ſhops, who fit there by Succeſſion, in reſpect of their Counties or (/) Ba- e % Parla- 


ronies, Parcel of their Biſhopricks; of the Lords 'Temporal, as Dukes, 142, 196, 


Marquiſſes, Earls, Viſcounts and Barons, who fit there by reaſon of (% Dyer 6. 


their Dignities, which they hold by Deſcent or Creation; theſe compoſe 
one Houſe; and when any Parliament is holden, each of them is to have 


a Writ of Summons ex debito Fuſtitiæ; of the (c) Knights, Citizens and 


Burgeſſes, who are choſen by Force of the King's Writ, which iſſues ex ©, Of theſe 
FIR . 0 | in Forteſ-ue's 

debito Fuſtitie, none of which ought to be omitted; theſe compoſe the Time. 9s. 

Houſe of Commons, and repreſent all the Commons of the Kingdom. 14. 6. there 


were 390. 


Forteſcue De Laud. Leg. Ang. cap. 18. fol. 4. in my Lord Coke's Time, 493. 4 Inſt. 1. At the Time of 
the Union, 513. And by the 5 Ann. for uniting England and Scotland, 45 Scotch Members were added, 
which makes the Number at this Day 558. | 


In the Saxon Times, the Lords Spiritual held by Frankalinoigne, but yet Pryn, of the 
made great Part of the Grand Council of the Nation, being the moſt Lord's Houjey 
learned Perſons, that in thoſe Times of Ignorance met to make Laws 2 *** 
and Regulations; but MHilliam the Conqueror turned the Fraukaimorigie 
Tenures of the Biſhops, and ſome of the great Abbots, into Baronies ; 
and from thence-forward they were obliged to ſend Perſons to the Wars, 
or were aſſeſſed to the Eſcuage, and were obliged to attend in the King's 


Court; this Attendance they complained of as a Burthen, and inſiſted, 


that the Court took Conuzance of Treaſons and Felonies, and that by 
| | 1 F the 
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Wake's Au- 
thority of Chri- 
ſtian Princes 
364. 
Stilling. Bi- 
ſhop's Furiſ- 
diction 367, 
c. 


(a) Vide 4 Inf. 
1. 
1 Vent. 324. | 


25 H. 8. c. 19. 
2 Salk. 41 2. 


the Canon of Toledo, the Clergy were forbid to give Judgment in 
Blood; to obviate this Objection, the Conſtitutions of Clarendon permit. 
ted them to withdraw in Caſes of Blood; but ſtill they were obliged to 
do Suit, and ſuch Suit confirmed their Eſtates as Baronies, and as Ba- 


rons they fit in the Houſe of Lords at this Day. 


When a Parliamentary Peerage was eſtabliſhed, which compoſcd a 
Houſe of Lords, as alſo a Houſe of Commons, conſiſting of Knights, 
Citizens and Burgeſſes; Ed. 1. being under great Difficulties throuzh his 
Wars in Scotland, and the Kingdom being exhauſted by the Barons Civil 
Wars, thought from his Succeſs in the Holy War, that he had good 
Pretenſions to bring the Clergy, who held by Framkalmoigue, to contri- 
bute to the Taxes and Publick Charges of the Kingdom; and according- 
ly projected a Scheme, to make them a third Eſtate dependant on him- 


ſelf, for which Purpoſe was the Præmunientes Writ framed; this the 


Clergy ſtrenuoufly oppoſed ; for though thereby they were to have a 
Power of making Canons, yet they foreſaw, that the principal Deſign 
of it was to make them contribute to the Publick Charges; and therefore 
inſiſted upon it, that their Power was totally derived from Heaven, and 
that they would not ſubmit to any Temporal Power ; but upon the King's 
Perſevering they came to this Mean and Temper, that the King misht 
ſend his Writ to the Archbiſhop, and if he allowed the King's Writ to be 


a good Motive, the Archbithop, by Virtue of his Spiritual Juriſdiction, 
might ſummon them, and then they were convened by a Spiritual Juriſ- 


diction. From henceforward, inſtead of making one Eſtate of the King- 

dom, as the King deſigned, they compoſed two Eccleſiaſtical Synods, 
under the Summons of each of the Archviſhops; and being forced into 
this Regulation, they ſat and made Canons, by which each reſpective 


Province was bound, and gave Aids and 'Taxes to the King ; but the 


Archbiſhop of Canterbury's Clergy, and that of York, aſſembled each in 


their own Province, and the King gratified the Archbiſhops Vanity, by 
ſuffering this new Body of Convocation to be formed in the Nature of 


a Parliament; for the Archbiſhop aſſumed the State of a King, and his 
Suffragans ſat in the Upper Houſe, as his Peers; the Deans, Archdea- 
cons, a Proctor for the Chapter, repreſented the Burgeſſes, and the two 
Proctors for the Clergy the Knights of the Shire; and fo this Body, in- 
ſtead of being one of the Eſtates, as by (a) Tome it has been improperly 
called, became an Eccleſiaſtical Parliament to make Laws, and to tax the 
Poſſeſſions of the Church. . 


At the Reformation, by the Act of Submiſſion of the Clergy, theſe 
Convocations were to be aſſembled only by the King's Writ; whereas 
before, they often met on a Summons from the Archbiſhop, without his 


receiving any Writ from the King, becauſe they looked upon him as 


having Authority from Heaven; and by this Act they could not make 


any Canon without the King's Licence, or put them in Execution with- 
out it. | | | 5 
During the Time of Cromwe!'s Adminiſtration, the Method of 'Taxing 
was by way of Land-Tax and Poll-Tax; and though the Clergy gave 
a Subſidy the 13 Car. 2. yet it being moſt adviſable to continue the Me- 
thod uſed in Cromwel's Time, from hence-forwards it paſſed, that they 
{hould have a Vote for Members in Parliament, and they were taxed as 
the Laity were. | 


Although the Judges and Maſters in Chancery are ſummoned to at- 
tend the Parliament, yet they have no Voices; and therefore they fit 
round the Table in order to affiſt the Speaker, or the King, when pre- 
ſent, in Matters of Law. | | 

Nor has the Chancellor a Voice, unleſs he is a Peer; for antiently he 
was none of the Peers, unleſs he held per Baroniam, and now he is none 
unleſs created by Patent or Summons. 
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would have been difficult and inconvenient to have ſummoned them all, being ſo numer 


Court of Parliament. 5571 


(C) Of the Manner of their Summons and 
Aſſembling. 


HE Parliament commences by the King's Writ or Summons, agree- 
able to that Rule which was eſtabliſhed before the Conqueſt, vz. 
That all Judicature procceded from the King. H}7//1;2;2 the Conqueror 
ſeems to have been more jealous of this Part of his Prerogative, than 
of any other, and trom his Time this Rule has been regularly obſerved - 
antiently (a) ſome of the Peers only were ſummoned, but when a Pars 
liamentary Peerage was eſtabliſhed, they ſummoned them all. Hence my get a 
Lord Coke (b) ſays, That every Lord Spiritual and Temporal of full Sem. Gly | 
Age, ought to have a Writ of Summons ex debito Fuftitie. 57. Seid. Tit. 
| Hon. 692. it 
ous, as to be 


ov 


at one Time about 3o0o. () 4 Inſt. 1.—For the Form of ſuch Summons, vide Cotten's Records 14 


Antiently the Tenure firſt created the Honour, and ſuch as held per G, Z 4 z. 
Baroniam were ſummoned to do Suit or Service in Parliament; and as 15. ;, WL x 
ſuch Summons was an Evidence of ſuch Tenure, ſo it has been fince ſet- Pryn's Plea 


tled, that the Summons and Sitting in Parliament makes the (c) Baron, for the Lords 


becauſe when the Charters of William the Firſt were loſt and deſtroyed _ nk 
ere this 


by Time, the Feudal Baronies had no Evidence of their Baronage, but Marrer is 


their doing Suit and Service as Barons at the King's Court. much con- 
6 troverted. 


(ce) But in all Degrees of Quality above a Baron, a Summons is not ſufficient, becauſe there are 


other Ceremonies requiſite, which muſt be performed, unleſs diſpenſed with by Letters Patent; 


and theſe being Matters of Record muſt be produced. Seld. Tit. Hon. 495, 530. Show. P. C. 5. 
Spelm. Gieſſ. 142. | 5 . | . 


The firſt Summons of a Peer to Parliament differs from an ordinary Ce. Lit. 16. 


Summons, becauſe in the firſt Summons he is cali-! nd by his proper 


Chriſtian and Surname, not having the Name and Titic of Dieniry in 
him till he has ſat; but after he has ſat, the Name of Dignity becomes 


Part of his Name; but the Writ of Creation, in all other Things, is the 
| ſame with the Ordinary Wit that calls him. 


The Writ of Summons iſſues out of Chancery, and recites, that the , 7,6. , 
; : Fe wh en 2 4 Inſt. 4. 
King de aviſamento Concil:i, reſolving to have a Parliament, deſires gquod 


Interſitis cum, Ec. each (d) Lord of Parliament is to have a diſtinct „ 


Summons, and ſuch Summons is to iſſue at leaſt (e) forty Days before (4 of the 
the Parliament begins. | e Manner of 
„ Summoning 


the Judges, Barons of the Exchequer, King's Counſel, and Civilians, Maſters in Chancery, who 


have no Voices; and how the Writ differs from that to a Lord of Parliament, vide Reg. 261. F. N. B. 
229. 4 Inſt. 4. (e) Vide the 7 & 8 W. & M. cap. 25. . | 


Alſo a Writ of Summons muſt be directed to every (f) Sheriff R” 
every County in England and Wales, for the Choice and Election of 4 Inſt. 6, 10. 


: . | 2 5 3 Co. Lit. 109. ö. 
Knights, Citizens and Burgeſſes within each of their reſpective Coun- ( That tha 


view” | Sheritt muſt 
8 3 | deliver his 
Precept to the proper Officer of every City and Borough, vide 23 H. 6. cap. 15. 7 8 M. C M. 


caps 25. | 


So a Writ of Summons muſt iſſue out to the Lord Warden of the Cingne , ,, . 
Ports, for the (g) Election of the Barons for the fame, who in Law are () and by 
Burgeſſes. | the 2 N. K 

| — — | | N r og IH. cap. 7. 
is enacted, That all Nominations, or Recommendations, clatmed, as of Right, by the Lord War- 
dens of the Cinque Ports, to each of the ſaid Cinque Ports, two antient Towns, and their reſpective 
Members, of one Perſon whom the Electors ought to eleCt as a Baron or Member of Parliament for 
luch reſpettive Port, antient Town or Member, were, and are, contrary to the Laws of this Reals, 
end for the Future ſhall be ſo deemed, and thereby are declared to be void. 15 


li "= 9 Court of Parliament. 


18 4 Inft. 10. The Subſtance of thoſe Writs ought to continue in their Original Ef. 
it ſence, without any Alteration or Addition, unleſs it be by Act of Par. 
"T0 | liament; for, if Original Writs at the Common Law can receive no Al- 
teration or Addition, but by Act of Parliament, a fortior;. the Writs for 
the Summons of the High Court of Parliament can receive no Addition 


| or Alteration, but by Act of Parliament. MT. 
1 4 Jul. 6. At the (a) Return of the Writ the Parliament cannot begin but by 
5 (a) May be the Royal Preſence of the King, either in Perſon or by Repreſentation; 
; 1: | prorogued at by Repreſentation two Ways; either by a Guardian of England, by Let- 
| the Day of + to 4 . 
. the Return ters Patent under the Great Seal, when the King is 77 remotis out of the 
= for certain Realm; or by Commiſſion under the Great Seal of England, to certain 
1 urgent Lords of Parliament, repreſenting the Perſon of the King, he being 
ty | Tk + within the Realm, in reſpect of ſome Infirmity. _ | 
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Every Lord Spiritual and Temporal, and every Knight, Citizen and 


4 Iift. 43. | upon Summons come to the Parliament, exce s ah 
$ 1 Burgeſs, ſhall up „except he can 


cap. 16, That reaſonably and honeſtly excuſe himſelf; or alſo he ſhall be amerced, &c. 


for depart- that is reſpectively a Lord by the Lords, and one of the Commons by 
| ing without the Commons. > | | | 


45 Licence, - . | f 3 
1 every Knight, Citizen and Burgeſs ſhall loſe his Wages; alſo it is ſuch an Offence that the Lords 
1. may Fine one of their Body; ſo of the Houſe of Commons. 4 Inft. 44. ET, 


Vit 1 . e By the 30 Car. 2. cap. 1. it has been enacted, © T hat if any Member 


M. by which “ of the Houſe of Commons ſhall vote in the Houſe of Commons, or 


the Form of © ſit there during any Debate after the Speaker is (5) choſen, without 


Wi gies « having firſt taken the Oaths of Allegiance and Supremacy, c. be- 


13 & 141, tween the Hours of Nine and Four, in full Houſe, he ſhall be ad- 


z. Which in-“ judged a Popiſh Recuſant convict, be incapable of any Office, &c. and 


joins the Ab- c ſhall forfeit 500 J. Oc. 

juration Oath SEE rs, - | bs: ES 

with like Penalties, which is alſo altered in its Form by 4 Ann. cap. 5. (b) Of the Manner of chu: 
ſing a Speaker, vide 4 Inſt. 8, 9. | ga 88 


| (D) Of Elections: And herein, 
1 1. Ok the Electozs, and their Qualifications, 
i A S the Right and Qualifications of Electors depend for the moſt 
5 part on ſeveral Acts of Parliament, it will be neceſſary to point out 
"y | _ thoſe Statutes, as the ſureſt Rule to direct us in our Inquiries herein; but 
1 (% Hob. 14. here it may be proper to obſerve, (c) that the Right and Qualification of 
. 12 Co. 120. Voters in Cities, Towns and Boroughs, depend on their Charters, and 
1 ſuch Cuſtoms as have prevailed in them Time immemorial. 
I Alſo it may be neceſlary to obſerve, that for the better aſcertaining in 
it. general the Right of Voting, and for the greater Security of Returning 
4 Officers, by the 2 Geo. 2. cap. 24. it is enacted, © That ſuch Votes ſhall 
Fo * be deemed legal, which have been ſo declared by the laſt Determina- 
177 ce tion in the Houſe of Commons; which laſt Determination concerning 


c any County, Shire, City, Borough, Cinque Port, or Place, ſhall be final 

to all Intents and Purpoſes. 5 

Ass the chief Excellency of our Conſtitution conſiſts in our being 
) That it is (4) bound only by ſuch Laws to which we our ſelves conſent; and as 
one of the TY HT DE ang e eee — ſuch 
greateſt Pri- 


vileges which a Britiſ Subject has; and therefore if he be hindred from Voting, an Aion on the 
Caſe will lie at Common Law. 1 Salk. 20, 6 Mod. 45. ler Hel, Ch. Juſt. And accordingly adjudges | 
| | in 


% 


u- 


„ Charges, within the ſame County where any ſuch Chuſer ſhall meddle 
of any ſuch Election. 


cc 
cc 


cc 


CC 


„ ſuch Suit, ſhall be for ever after incapacitated to bear any Office or 


Court of Parliament. 573 
ſuch Conſent cannot be given by every individual in Perſon, but muſt in the Houſe 
be by Repreſentation; it therefore highly concerns the whole Community, x os 1 
that Elections be (a) free, and that 0 every Perſon claiming a Right the Caſe o 


l 2 a | Aſhby and 
to Vote, be. duly qualified, free from Corruption, or any undue Influ- be 


ence whatſoever. (a) By the 


Common 
ons of Mem- 


— 
—— j 


Law all Elettions ought to be free ; and by ſeveral Statures'it is declared, That Ele di 
bers of Parliament ought to be free, particularly by the 1 J. & N. 2 S. cap. 2. (b) In many Caſes 
Multitudes are bound by Acts of Parliament, which are not Parties to the Elections of Knights, 


Citizens and Burgeſſes; as all they that have no Frechold, or have Freehold in Antient Demeine; 
and all Women having Freehold or no Freehold, and Men within Age of twenty-one Years, Cc. 
| 4 Inſt. 45 5. | | | 5 | 


By the 10 H. 6. cap. 2. it is ordained, © That the Knights of all 10 UL 6. « 2. 
t Counties within the Realm, to be choſen to come to Parliaments here— 
c after to be holden, ſhall be choſen in every County by People dwel- 


« ling and (c) reſiant in the fame, whereof every Man ſhall have Free- 


& hold to the Value of (4) 40 s. by the Vear at the leaſt, above all e ETH. 


ol cad. is 

. . 
Chooters of 
Knights of 
the Shire, 


ſhall be reſident within the ſame Shires the Day of the Date of the Writ of Summons of Parliament; 


E wide Crom. Furiſ. 3. (d) By the Statute 8 H 6. he. which cannot expend 40 s. by the Year, as 
- aforeſaid, ſhall in no wiſe be Chooſer of the Knights for the Parliament. | 


By the 5 W. & M. cap. 20. No Collector, Superviſor, Gauger, or 5. & M. 

ce other Officer or Perſon whatſoever, concerned or employed in the ©: 28. 
charging, collecting, levying or managing the Duties of Exciſe, or 

any Branch or Part thereof, ſhall by Word, Meſſuage or Writing, or 

c“ in any other Manner endeavour to perſuade any Elector to give, or 

6% difſuade any Flector from giving his Vote for the Choice of any Per- 

“ ſon to be Knight of the Shire, Citizen, Burgeſs or Baron of any 

«© County, City, Borough or Cinque Port; and every Officer or other 
Perſon offending therein, ſhall forfeit the Sum of 100.7. one Moiet 

thereof to the Informer, the other to the Poor of the Pariſh where 

ſuch Offence ſhall be committed; to be recovered by any Perſon that 

© ſhall ſue by Action of Debt, Bull, Plaint, or Information in a 


of ny of 
<« their Majeſty's Courts of Record, Cc. and every Perſon evi on 


cc 


EC 


% Place of Truſt under the Crown. 978 | | = 
By the 12 C 13 . 3. cap. 10.“ No Commiſſioner, Collector, Seatch- 12 & 13 N. 
er, or other Officer or Perſon concerned or employed in diſcharging, 3. 1 
collecting, levying or managing the Cuſtoms, or any Branch or Part 

thereof, ſhall by Word, Meſſage or Writing, or in any other Manner 
endeavour to perſuade any Elector to give, or diſſuade any Elector 
from giving his Vote for the Choice of any Perſon to be a Knight of 
the Shire, Citizen, Burgeſs or Baron of any County, City, Borough 
or Cinque Port; and every Officer or other Perſon offending therein, 
ſhall forfeit the Sum of 1co /. one Moiety to the Informer, the other 
Moiety to the Poor of the Pariſh where ſuch Offence ſhall be com- 
mitted ; to be recovered by any. Perſon that ſhall ſue for the ſame, by 
Action of Debt, Bill, Plaint, or Information in any of his Majeſty's 
Courts of Record, Cc. and every Perſon convict on any ſuch Suit, 
ſhall be incapable ever to bear any Office or Place of Truſt under the 
* Crown. | 

By the 7 V. & N. cap. 25. No Perſon or Perſons ſhall be allowed; i. *2 1. 
to have any Vote in Election of Members to ſerve in Parliament, for cab. 25. 
or by Reaſon of any Truſt, Eſtate or Mortgage, unleſs ſuch Truſtee 
or Mortgagee be in actual Poſſeſſion, or Receipt of the Rents and 
Profits of the ſame Eſtate, but that the Mortgagor, or Ceſtui gu? 
* Truſt in Poſſeſſion, ſhall and may Vote for the ſame Eſtate, notwith- 


7G * ſtanding 


cc 


1 ; 4 8 2 


[ll 8 Court ok Parliament. 


lf. © ſtanding ſuch Mortgage or Truſt; and that all Conveyances of any 
Meſſuages, Lands, Tenements or Hereditaments, in any County, 
« City, Borough, Town Corporate, Port or Place, in order to multiply 
Voices, or to ſplit and divide the Intereſt in any Houſes or Lands, 
« among ſeveral Perſons, to enable them to Vote at Elections of Mem. 
© bers to ſerve in Parliament, are hereby declared to be void and of 
e none Effect; and that no more than one ſingle Voice ſhall be admit. 
e ted for one and the ſame Houſe and Tenement. ED 
" | And by the ſame Act, “ No Perſon whatſoever, being under the Age 
5 | ce of twenty-one Years, ſhall at any Time hereafter be admitted to give 
i : « his Voice for Election of any Member or Members to ſerve in Parlia- 
ö % ment. 5 . | 
13 10 Ann. cap, By the 10 Ann. cap. 23. it is enacted, << That all Conveyances made 
„ | 23 © to any Perſons in any colluſive Manner, to qualify them to give their 
c Votes at Elections of Knights of the Shire, (ſubject to Conditions to 
. determine or re-convey ſuch Eſtate) ſhall be taken againſt thoſe Per- 
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j 1 &« ſons who executed the ſame, as free and abſolute, and be holden by _ 
1 all ſuch Perſons to whom ſuch Conveyance ſhall be made, freely ac- 
111 4 quitted from all manner of Truſts, Clauſes of Re-entry, Oc. between 


5 the ſaid Parties, and all Bonds, Covenants, Cc. for the reſtoring there- 
« of, ſhall be null and void; and every Perſon who ſhall make and 
1 cc execute ſuch Conveyances, or being privy to ſuch Purpoſe, ſhall de- 
* LE | „ iſe or prepare the ſame; or any Perſon who, by Colour thereof, ſhall 
Wo - “give any Vote at any Election of Knights of a Shire, ſhall forfeit 
g # | &« 40 J. to any one that will ſue for the fame; to be recovered with full 
vg 6 Cofts of Suit, by Action of Debt, Cc. in any of her Majeſty's Courts 
_ & at Weſtminſter. © 5 . 
And by the ſaid Statute, No Perſon ſhall vote for the Electing of a 
“ Knight of a Shire in England, in Right of any Lands which have not 
© been aſſeſſed to the Publick Taxes, Church Rates and Pariſh Duties, 
* in ſuch Proportion as other Lands of 40 s. per Annum, in the Pariſh 
<« where the tame ſhall be; and for which ſuch Perſon ſhall not have 
cc received the Rents, or be intitled ſo to do, to the Value of 40 s. or 
© more, to his own Uſe, for one Year before ſuch Election, unleſs it 
come by Deſcent, Marriage, Deviſe or Preſentation to ſome Benefice, 
„ Ec. and voting contrary to the true Intent hereof, ſhall forfeit 40. 
* one Moiety to the Poor where the Lands lie, the other to the Per- 
„ ſon ſuing for rhe ſame. „%% ee. 8 
By the 12 Annu. it is enacted, © 'That the aforeſaid Act (10 Ann.) 
<« ſhall not extend to reſtrain any Perſon from Voting in Right of any 
< Rents, Tithes, or other incorporeal Inheritances, or any Meſſuages 
or Lands in Extraparochial Places, or any Chambers in the Inns of 
Court, or Inns of Chancery, or any Mefluages or Seats belonging to 
any Offices, or in Right of any other Meſſuages or Land that have 
„ not been uſually charged and aſſeſſed to all and every the Publick 
& Taxes, Church-Rates and Pariſh Duties: Provided ſuch Meſſuages 
or Lands have been uſually charged or aſſeſſed to ſome one or more of 
ce the ſaid Publick Taxes, Rates or Duties, in ſuch Proportion as other 
&* Meſluages or Lands of 40 s. per Annum, within the ſame Pariſh or 
2 « Townſhip where the fame ſhall lie, are uſually charged. 
+ Gi 2 c 24. By the 2 Geo. 2. cap. 24. for preventing Bribery and Corruption in the 
Elections of Members of Parliament, it is enacted, © That every Free- 
“ holder, Citizen, Freeman, Burgeſs, or Perſon having or claiming to 
“ have a Right to vote, or be polled at ſuch Election, ſhall, before he 
{a) For the is admitted to Poll at the ſame Election, take the (a) following Oath, 


Oaths of Al-“ (or being of the People called ers, ſhall make the ſolemn Affirma- 
legiance and | 

| Abjuration, vide thoſe injoined by 3 Car. 2. cap. 1. 1 MM. cap. 1. 7 & 8 W. & Ms cap. 27. 
. 4 Ann. cap. 8. 10 Ann. cab. 23. 1 Geo. 1. Seſſ. I, cap. 7. | 
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tion appointed for Quakers) in Caſe the ſame ſhall be demanded by 
either of the Candidates, or any two of the Electors, that is to ſay, 
I A. B. do ſwear (or being of the People called Quakers) I A. B. do ſo- 
lemnly affirm I have not received, or had, by my ſelf, or any Perſon what- 
ſoever in Truſt for me, or for my Uſe or Benefit, direfily or iudirectih, 
any Sum or Sums of Money, Office, Place or Employment, Gift or Re- 
ward, or any Promiſe or Security for any Money, Office, Employment or 


Gift, in order te give my Fote at this Elediion, and that I have not befrre 
been Polled at this Eleddion. 


Which Oath, the Officer preſiding at 
ſuch Poll, is required and impowered to adminiſter gratis, if demand- 
ed, upon Pain of forfeiting 50 J. and ſuch Officer admitting any Per- 
ſon to vote without taking ſuch Oath, if demanded, ſhall forfeit 100 /. 


and the Perſon Voting, and refuſing after Demand to take the Oath, - 


in like Manner to forfeit 100 /. | 


And it is further enacted by the ſaid Statute, © That if any Return- 


ing Officer, Elector, or Perſon taking the Oath or Affirmation therein 
mentioned, ſhall be guilty of wilful and corrupt Perjury, or of falſe 
affirming, and be thereof convicted by due Courſe of Law, he ſhall in- 
cur and ſuffer the Pains and Penalties which by Law are enacted or 


inflicted in Caſes of wilful and corrupt Perjury. 


And by the ſaid Statute it is further enacted, © That no Perſon 
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convicted of wilful or corrupt Perjury, ſhall after ſuch Conviction be 


capable of Voting in any Election of any Member or Members to 
ſerve in Parliament. „„ | 


And it is further enacted, . That if any Perſon, who hath, or claim- 


eth to have any Right to Vote in any ſuch Election, ſhall ask, re- 


ce ceive, or take any Money or other Reward by way of Gift, Loan, 
or other Device; or agree or contract for any Money, Gift, Office, 


Imployment, or other Reward whatſoever, to give his Vote, or to 
refuſe or forbear to give his Vote in any ſuch Election ; or if any Per- 
ſon by himſelf, or any Perſon employed by him, doth or ſhall, by 
any Gift or Reward, or by any Protniſe or Agreement, or Security 
for any Gift or Reward, corrupt or procure any Perſon or Perſons, 
to give his, or their Vote or Votes in any ſuch Election; ſuch Per- 
ſon, ſo offending in any of the Caſcs aforeſaid, ſhall for every ſuch 
Offence forfeit the Sum of 500 1. to be recovered as by the Act di- 
rected ; and every Perſon offending in any of the Caſes aforeſaid, 
from and after Judgment obtained againſt him in any ſuch Action, 


* 
„ 
5 
LIN 
_ 


Sc. or being otherwiſe lawfully convicted thereof, ſhall for ever be 


diſabled to Vote in any Election of any Member or Members to Par- 
liament; and alſo ſhall for ever be diſabled to hold, exerciſe or enjoy 


any Franchiſe, to which he and they then ſhall, or at any Time after- 
wards may be intitled, as a Member of any City, Borough, Town 


Corporate, or Cinque Part, as if ſuch Perſon was naturally dead. 


« And if any Perſon offending againſt this Act ſhall, within the 


© Space of twelve Months next after ſuch Election, as aforeſaid, dif- 
cc 


cover any other Perſon or Perſons offending againſt this Act, ſo that 
ſuch Perſon or Perſons ſo diſcovered be thereupon convicted, ſuch 
Perſon ſo diſcovering, and not having been before that Time convicted 
of any Offence againſt this Act, ſhall be indemnified and diſcharged 
from all Penalties and Diſabilities which he then ſhall have incurred 
by any Offence againſt this Act. 8 
« Provided, That no Perſon ſhall be made liable to any Incapacity, 
Diſability, Forfeiture or Penalty by this Act laid or impoſed, unleſs 
Proſecution be commenced within two Years after ſuch Incapacity, 


Diſability, Forfeiture or Penalty ſhall be incurred; or in Caſe of a 


Proſecution, the ſame be carried on without wiltul Delay. 


By 
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576 Court of Parliament. 
D the 5 Ann. cap. 8. for uniting England and Scotland, forty-five ſhall 

But for the 8 s yk or | ; | 

Manner of be the Number of the Repreſentatives of Scotland, in the Houſe of 

electing Commons of the Parliament of Great Britain, and ſixteen Peers to fit 

chem, vide and vote in the Lords Houſe. 

the ſaid Sta- | | 2 2 | OE 5 

ture 5 Ann. cap. 8. 6 Ann. cap. 6. 9 Ann. cap. 5. 12 Ann. and 7 Geo. 2. Of electing Members for 

Chefter, vide 34 and 35 H. 8. cap. 13. For Wales, 35 H. 8. cap. 11. For Durham, 25 Car. 2. cap. 9. And 

for the City of London, 11 Geo. 1. cap. 18. | | 


2. Of the Elected, and their Qualifications, 


4 Inf. 46,47. A Knight Baneret, or any other under the Degree of a Baron, may | 


be elected Knight, Citizen or Burgeſs. gr a ne 1 
An Alien, though made a Denizen, cannot fit in Parliament; for to 

have a Power of making Laws, it is neceſſary that he ſhould be totally 

See the Sta- received into the Society, which he cannot be without the Conſent of 

tutes 12 Parliament. e 8 %%% 8 

9 N 

4 Ann cap. 8. 1 Geo. 1. 


Molley 382. 


„„ „„ One under the Age of twenty-one Years is not (a) eligible, neither 
q Inſt 47. | 35353 7 
(a) By the can any Lord of Parliament fit there until he be of the full Age of 
7 58 N. & twenty-one Years. | | 
AM. cap. 2 5» | R | = f LE 8 8 
No Perſon hereafter ſhall be capable of being elected a Member to ſerve in Parliament, who is not 
of the Ape of twenty-one Years; and every Election, or Return of any Perſon under that Ape, is 
hereby declared to be null and void, and if any ſuch Minor hereafter choſen, ſhall preſume to fit or 
vote in Parliament, he ſhall incur ſuch Penalties and Forfeitures, as if he had preſumed to fit and 


* 


vote in Parliament without being choſen and returned. | 
4 Inf 47. None of the Judges of the King's Bench, Common Pleas, or Barons 
7 of the Exchequer, that have Judicial Places, can be choſen Knight, 
Citizen or Burgeſs of Parliament; but any that have Judicial Places in 
the Court of Wards, Court of Dutchy, or other Courts Eccleſiaſtical or 
i, Are Eligible; - „„ „% 
4 Iſt. 47). None of the Clergy can be elected Knight, Citizen or Burgeſs of Par- 
Moor 133. ljament, becauſe they are of another Body, viz. the Convocation. 
pl. 1083. A Perſon attainted of Treaſon or Felony, &c. is not eligible, for he 


4 Inft. 48. ought, according to the Writ, to be Magis Idoneus, Diſcretus & ſufficiens. 


4 I=f. ag. The King cannot grant a Charter of Exemption to any Man, to be 
(% Nor can freed from Election of (5) Knight, Citizen or Burgeſs of the Parliament, 
the King becauſe the Elections of them ought to be (c) free, and his Attendance 


_ grant 2 e is for the Service of the whole Realm, and for the Benefit of the King 


Charter of 1 Fg 5 EY: FR | 8 77 
Exemption and his People, and the whole Commonwealth hath an Intereſt 


to a Lord of therein. 


Parliament, 


to diſcharge him from his Attendance in the Lord's Houſe. 4 Int 49. (c) For the Incapacities of 


Sheriffs, Mayors of Towns, Cc. and the Reaſons why they may, or may not be elected Knights, 


Citizens, or Burgeſſes, vide 4 Inſt 48. Bro. Abr. Tit. Parliament, 7. Cromp. Fur. 3, 16. Sir Symon 
D'ewes, Four. 38, 436, 624. Ruſv. Coll. Vol. 1. 684. Townf. Coll. 185, | 4 


8 H. 6. ch.). By the 8 H. 6. cap. J. it is enacted, © That they that have the great- 
__._ © eſt Number of Voices that may expend 40 s. by the Year, and above, 
(4) As the © ſhall be returned (4) Knights of the Shire, Sc. and that they which 
Writ for E- “ ſhall be choſen, ſhall be dwelling and (e) reſident within the ſame 
lection of „ Counties, | 
Knights, Sc. | | | | ; 217 7570 . 
was Duo; Milites Gladiis Cinfos, &8c. it required an A& of Parliament, viz. 23 H. 6. cap. 1 5. That 
notable Eſquires might be eligible. 4 Inſt. 10. (e) The like is enacted by 1 H. 5. cap. as to Knights, 
Citizens and Purgeſſes; but theſe Regulations ſeem not neceſſary at this Day, 


2 | | And 
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And now by the 9 Ann. cap. 5. it is enacted, That no Perſon ſhall 9 n. cap. 5 
be capable to fit or vote as a Member of the Houſe of Commons, for 
any County, City, Sc. within that Part of Great Britain called Eng- 
land, &c. who ſhall not have an Eſtate of Freehold or Copyhold for 
his own Life, or for ſome greater Eſtate either in Law or Equity, 
to his own Uſe, in Lands, Tenements or Hereditaments, above what 
will ſatisfy and clear all Incumbrances within that Part of Great Br i- 
tain called England, Ec, of the Annual Value of 6001. above Re- 


« prizes, for every Knight of a Shire; and of 300 J. above Reprizes, 
cc 


for every Citizen, Burgeſs, Ec. and if any Perſons elected or return- 
ed to ſerve in any Parliament, as a Knight of a Shire, or asa Citizen, 
Burgeſs, c. ſhall not, at the Time of ſuch Election and Return, be 
ſeiſed of, or entitled to ſuch an Eſtate before required, ſuch Election 


and Return ſhall be void: | 


« Provided, That nothing in this Act contained ſhall extend to make 
the eldeſt Son or Heir apparent of any Peer or Lord of Parliament. 
or of any Perſon, Qualified by this Act to ſerve as Knight of a Shire, 
uncapable of being elected and returned, and ſitting and voting as a 
Member of the Houſe of Commons in any Parliament. 

« Provided alſo, That nothing in this Act contained ſhall extend to 
either of the Univerſities in that Part of Great Britain called England, 
but that they may elect and return Members to repreſent them in Par- 
liament, as heretofore they have done. 


Alſo by the aid Statute, * No Perſon ſhall be Qualified to fit in the 


Houſe of Commons, within the Meaning of this Act, by Virtue of 
any Mortgage whereof the Equity of Redemption is in any other Per- 
ſon, unleſs the Mortgagee ſhall have been in Poſſeſſion of the mort- 
gaged Premiſſes for ſeven Years before the Time of his Election. 


“ Every Perſon (except as aforeſaid) who ſhall appear as a Candi- 
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cc 
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date, or ſhall by himſelf or any others be propoſed to be elected, ſhall 
upon Requeſt (at the Time of ſuch Election, or before the Day to be 


| prefixed in the Writ of Summons for the Meeting of the Parliament) 


by any Perſon who ſhall ſtand Candidate at ſuch Election, or by any 

two or more Perſons having Right to vote at ſuch Election, take a 

Corporal Oath in the Form following, viz. J A. B. do ſwear, that 

truly and bona fide have ſuch an Eſtate in Law or Equity, to and for my 

own Uſe and Benefit, of, or in Lands, Tenements or Hereditaments (over 

and above what will ſatisfy and clear all Incumbrances that may affett the 
ſame) of the Annual Value of (a) 6001. above Reprizes, as doth qualify (a) The like 
me to be elected and returned to ſerve as a Member for the County of — 94 (muta- 
according to the Tenor and true Meaning of the Att of Parliament in that ” OR) - 
Behalf; and that my ſaid Lands, Tenements or Hereditaments, are Iying nual Value 
or being within the Pariſh, Townſhip or Precintt of or in the ſeveral of zoo l. per 
Pariſhes, Townſhips or Precintts of - of in the County of or Am. to be 


in the ſeveral Counties of — (as the Caſe may be) and if any of the nf 


ſaid Candidates, Oc. ſhall wilfully refuſe to take the Oath, the Elec- for a City, 


tion and Return of ſuch Perſon ſhall be void. Borough, c. 


By the 7 V. & M. cap. 4. it is enacted, That no Perſon or Per-) py. N. 


ſons hereafter to be elected to ſerve in Parliament, for any County, . 4. 
City, Town, Borough, Port or Place within the Kingdom of England, 
Dominion of Wales, or Town of Berwick upon Tweed, after the Teſte 
of the Writ of Summons to Parliament, or after the Teſte, or the 
ifluing out, or ordering of the Writ or Writs of Election upon the Cal- 
ling or Summoning of any Parliament hereafter, or after any fuch 
Place becomes vacant hereafter, in the 'Time of this preſent, or of any 
other Parliament, ſhall, or do hereafter by himſelt or themſelves, or 
by any other Ways or Means, on his, or their Behalf, or at his or 
their Charge before his or their Election to ſerve in Parliament, for 
any County, City, Town, Borough, &:. directly or indirectly give, 
| 7 H « preſent, 
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preſent, or allow to any Perſon or Perſons, having Voice or Vote in 
ſuch Election, any Money, Meat, Drink, Entertainment or Provi— 
ſion, or make any Preſent, Gift, Reward, or Entertainment, or ſhall 
at any Time hereafter make any Promiſe, Agreement, Obligation or 
Engagement, to give or allow any Money, Meat, Drink, Proviſion, 
Preſent, Reward or Entertainment, to or for any ſuch Perſon or Per— 
ſons in particular, or to any ſuch County, City, Town, Borough, 
Port or Place in general, or to or for the Uſe, Advantage, Benefit, 
Employment, Profit or Preferment of any ſuch Perſon or Perſons, 


Place or Places, in order to be elected to {ſerve in Parliament for ſuch 


County, City, Town, Borough, Port or Place. 

And it is further enacted, «© That every Perſon ſo giving, preſenting _ 
and allowing, making, promiſing or engaging, doing, acting or pro- 
ceeding, ſhall be, and are hereby declared and enacted, diſabled and 
incapacitated, upon ſuch Election, to ſerve in Parliament for ſuch Coun- 
ty, City, Town, Borough, Port or Place; and that ſuch Perſon or 


* Perſons ſhall be deemed and taken, and are hereby declared and en- 


acted to be deemed and taken no Members in Parliament, and ſhall 
not act, ſit, or have any Vote or Place in Parliament, but ſhall be, 
and are hereby declared and enacted to be to all Intents, Conſtruc- 
tions and Purpoſes, as if they had never been returned or elected 
Members for the Parliament. 5 Vßů dl 
By the 4 & 5 Ann. cap. J. it is enacted, © That no Perſon who ſhall 
have in his own Name, or in the Name of any Perſon or Perſons in 
Truſt for him, or for his Benefit, any new Office or Place of Profit 
' whatſoever under the Crown, which at any Time hereafter ſhall be 
created or erected ; nor any Perſon who ſhall be a Commiſſioner, or 
Sub-Commiſſioner of Prizes, Secretary or Receiver of the Prizes, nor 
any Comptroller of the Accounts of the Army, nor any Commiſſioner 
of Tranſports, nor any Commiſſioner of the Sick and Wounded, nor 
any Agent for any Regiment, nor any Commiſſioner for Wine Li- 


* cences, nor any Governor, or Deputy Governor of any of the Plan- 


tations, nor any Commiſſioner of the Navy employ'd in any of the 
Out-Ports, nor any Perſon having Penſion from the Crown during 
Pleaſure, ſhall be capable of being elected, or of fitting or voting as a 
Member of the Houſe of Commons, in any Parliament which ſhall be 
hereafter ſummoned and holden. „ . 

& Provided, That if any Perſon, being choſen a Member of the Houſe 
of Commons, ſhall at any Time after the Diffolution or Determina- 
tion of this preſent Parliament, accept of any Office of Profit from 
the Crown, during ſuch Time as he ſhall continue a Member, his 
Election ſhall be, and is hereby declared to be void, and a new Writ 
ſhall iſſue for a new Election, as if ſuch Perſon ſo accepting was natu- 
rally dead : Provided nevertheleſs, that ſuch Perſon ſhall be capable 
of being again elected, as if his Place had not become void as afore- 


ſaid. 


Provided alſo, and be it enacted, “ That in order to prevent for the 
future too great a Number of Commiſſioners to be appointed or con- 
ſtituted for the executing of any Office, that no greater Number of 
Commiſſioners ſhall be made or conſtituted for the Execution of any 
Office, than have been employed in the Execution of ſuch reſpective 
Office, at ſome Time before the firſt Day of this preſent Seſſion of 
Parliament. | | 

« Provided alſo, That nothing herein contained, ſhall extend, or be 
conſtrued to extend to any Member of the Houſe of Commons, be- 
ing an Officer in her Majeſty's Navy or Army, who ſhall receive any 
new or other Commiſſion in the Navy or Army reſpectively. _ 


F And 
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And it is further enacted, „ That if any Perſon hereby diſabled, or 
& declared to be incapable to fir or vote in any Parliament hereafter to 
« be nolden, ſhall nevertheleſs be returned as a Member to ſerve for an 
« County, City, Town or Cinque Port, in any ſuch Parliament, ſuch 
« Election and Return are hereby enacted and declared to be void, to 
ec all Intents and Purpoſes whatſoever, and if any Perſon diſabled or 
& declared incapable by this Act to be elected, ſhall at any Time, after 
« the Diſſolution or Determination of this preſent Parliament, preſume 
« to fit or vote as a Member of the Houſe of Commons, in any Parlia- 


579. 


ment hereafter to be ſummoned, ſuch Perſon ſo ſitting or voting, 


ce ſhall forfeit the Sum of 

« ſue for the ſame, E?c. 
By the 2 & 3 Ann. cap. 4. it is enacted, © That no Regiſter (for the Sce alſo 

« Regiſtring Memorials of Deeds, Conveyances and Wills) within the 6 Au c. 37. 

« eſt-Riding in the County of Jork, or his Deputy for the Time be- 


5001. to be recovered by ſuch Perſon as ſhall 


© ing, be capable of being choſen a Member to ſerve in Parliament. 


By the 1 Geo. 1. cap. 56. it is enacted, That no Perſon having any 
Penſion from the Crown for any Term or Number of Years, either 
in his own Name, or in the Name or Names of any other Perſon or 
Perſons in Truſt for him, or for his Benefit, ſhall be capable of be- 
ing elected or choſen a Member of, or for fitting or voting as a Mem- 

« ber of this preſent, or any future Houſe of Commons which ſhall 


I eo. I. c. Ls 


« hereafter be ſummoned. 


% And if any Perſon who ſhall have ſuch Penſion as aforeſaid, at the 


„ Time of his being ſo elected, or at any Time after during ſuch Time 


c as he ſhall continue or be a Member of the Houſe of Commons, 
c“ ſhall preſume to fit or vote in that Houſe, then, and in ſuch Caſe he 


„ ſhall forfeit 207. for every Day in which he ſhall ſit or vote in the 


ce {aid Houſe of Commons, to ſuch Perſon or Perſons who ſhall ſue for 


cc the ſame, Oc. 


By the 3 Geo. 1. cap. 18. it is enacted, © That no Director, c. of 


| 3 Geo. 1. c. 18. 
« the Bank of Eugland, ſhall be diſabled from being a Member of Par- 


% liament. . „„ 
By the 3 Geo. 1. cap. 9. No Member of the (a) South-Sea Com- 3 Geo. 1. c. 9. 


cc pany ſhall be diſabled from being a Member of Parliament. (a) Vide the 


7 Geo. I. c. 28. 


| By which, the late Governor, Deputy Governor, and Directors, Ge. therein named, are diſabled 


for ever to ſit or vote in either Houſe of Parliament. 


By the 6 Geo. 1. cap. 18. it is enacted, © That no Governor, Direc- 6 Ge. 1. 4.18.1 


. © tor, or other Officer of the Corporations for Aſſurance of Ships, ſhall 


« be diſabled from being a Member of Parliament. . 


3. Ot the Duty of Returning Officers, and the Kemedies 


againſt them, 5 


The Duty of Sheriffs, and other Officers preſiding at Elections, ſeems 
to be chiefly (5) Miniſterial; therefore, (c) if one be duly elected (6) If the 
Knight, Citizen or Burgeſs, and the Sheriff return another, the Return aa, e 
muſt be reformed and amended by the Sheriff, and he that is duly gesandte 
elected muſt be inſerted; for the Election in theſe Caſes is the Founda- poll, the 
tion, and not the Return. 25 | Sheriff can- 


ONS | not deny the 
Serutiny ; for he cannot diſcern who be Freeholders by the View; and though the Party would have 
the Poll, yet the Sheriff muſt proceed in the Scrutiny, 4 Inſt. 48.— If one having a Right to Vote, 
is hindred by the preſiding Officer, an Action on the Cale lies at Common Law. 1 Salk. 20. 6 102. 
45. Aſpby and White —— Whether for a double or falſe Return any Action lay at Common Law, vide 


2 Lev. 114. 3 Keb. 365, 369.— Barnardiſton v. Soams. 2 Sid. 168. Nevil's Caſe. 2 Vent. 37. Onſlow's 


Caſe, 2 Salk. 502, Pride aux and Morris. 2 Salk. 304. Condell v. Fohn. (4) 4 Inft. 49. 
| By 


Court of Parliament. 
# 1 0 | 7 He | 5 
It By the 23 H. 6. cap. 15. reciting, „ That the ſeveral (a) Statutes 
i | 2 whe ths in Force were 5 found ſoffctently effectual for preventing undue 
. II H. 4. 6. I. cc Elections and Returns of Knights, Sc. it is ordained, that every She. 
„ : . EDD &« riff, after the Delivery of the Writ to him, ſhall make and deliver, 
1 38 H. 6. c. ). without Fraud, a ſufficient Precept under his Seal, to every Mayor 
[8 10 H. 6. . 2. © and Bailiff, or to Bailiffs or Bailiff, where no Mayor is, of the Cities 


; 1 1 
9 : 
n 


— — — — 


— 


/ But now for c and Boroughs within his County, reciting the ſaid Writ, command. 
| 2 of ce ing them by his Precept, if it be a City, to chuſe by Citizens of the 
| | Officers. « ſame City, Citizens; and in the ſame Manner and Form if it be a 


vide the Sta- *© Borough, by Burgeſſes of the ſame, to come to the Parliament. 
tres JS 8 | 85 
V. & AA. cap. J. cab. 23. 10 & 11 W. 3. cap. „ 


J Cee 2 c And that the ſame Mayor and Bailiffs, or Bailiffs or Bailiff, where 
„ cc no Mayor is, ſhall return lawfully the Precept to the ſame Sheriff, by 
1 ce Indentures betwixt the ſame Sheriff and them, to be made of the ſaid 
13 | „ Elections, and of the Names of the ſaid Citizens and Burgeſſes by 
128 | sc them ſo choſen; and thereupon every Sheriff ſhall make a good and 
| ce rightful Return of every ſuch Writ, and of every Return by the 
1 ö « Mayors and Bailiffs, or Bailiffs or Bailiff where no Mayor is, to him 
= c made, | 5 | 3 | 3 
„And that every Sheriff, at every Time that he doth contrary to this 
# 9 85 | ce Statute, or any other Statutes for the Election of Knights, Citizens 
« and Burgeſſes, to come to the Parliament, before this Time made, ſhall | 
7 | cc jncur the Pain contained in the Statute made in the eighth Year of 
"i cc this King, (viz. the Penalty of 1007. payable to our Lord the King) 
bi. ce and moreover ſhall forfeit and pay to every Perſon hereafter choſen 
18 | | © Knight, Citizen or Burgeſs in his County, to come to any Parlia- 
+71 | © ment, and not duly returned, or to any other Perſon, which in De- 
1 8 & fault of ſuch Knight, Citizen or Burgeſs, will ſue, 100 J. whereof 
0 £ cc every Knight, Citizen and Burgeſs ſo grieved, ſeverally, or any | 
10 0 | &« Other Perſon, which in their Default will ſue, ſhall have his Action of 
„ 5 | c Debt againſt the ſaid Sheriff, his Executors or Adminiſtrators, with 
148 | . Coſts, Sc. | | 5 1 1 
35 | “ And in the ſame Manner, at every Time that any Mayor and 
"oh ( In the 6 Bailiff, or Bailiffs or Bailiff, where () no Mayor is, ſhall return 
# Conſtruction © others than thoſe which be choſen by the Citizens and Burgeſſes of 
I, of this Sta- (c the Cities and Boroughs where ſuch Elections be, or ſhall be made, 
1 8 1 v5 ec ſhall incur and forfeit to the King 40 J. and moreover, ſhall forfeit 
"= That tber “ and pay to every Perſon hereafter choſen Citizen or Burgeſs, to come 
Party griev- to the Parliament, and not by the ſame Mayor and Bailiff, or Bailiff 
v8 ed may de- « or Bailiffs where no Mayor is, returned, or to any other Perſon, which 
1 3 ce in Default of ſuch Citizen or Burgeſs ſo choſen, will ſue, 40 J. where- 
8 withour a. of every of the Citizens and Burgeſſes ſo grieved, ſeverally, or any 
1 verring that *© other Perſon which in their Default will ſue, ſhall have his ſaid Action 


there was no «© of Debt, c. | 
Mayor; for 


Aa 


La, 


1 come properly on the other Side; and though the Parliament was as none, becauſe there was no Act 


c trees Vo ab </a> > ge x 


__ — 1 
. —— — <4 2 — * 3 


tame Ib. Ly wn $f 


* 


. ³ͤ̃ꝶ0ÜuE Ü'.LR. AAA. ee 
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« © Ing 1 * 


| 1 it ſhall be intended that there was no Mayor, except it be ſhewed ; and if there were one, it ſhould 
} 


nor Record of it; yet the AQtion may lie, for there was a Return of the Writs, and many Sit- 
tings. Hob. 78. | 5 | ; Z DO, 
And it is further enacted by the ſaid Statute, © That every Sheriff 
< that maketh no due Election of Knights to come to Parliament in con- 
{c) No io <« venient Time, 7. e. every Sheriff in his full County, (c) betwixt the 
tion can be | | 
- made of any Knight of the Shire, but between $ and 11 of the Clock in the Forenoon ; bur if the 
Election be begun within that Time, and cannot be determined within thoſe Hours, the EleQion 
may be made after, 4 Iuſt 48. — After the Precept of the Sheriff directed to the City or Borough 
tor making of Election, there ought ſecundum Legem & conſuetudinem Parliam. to be given a conve- 
ment Time for the Day of the Election, and ſufficient Warning given to the Citizens or Burgeſſes 
that ha ve Voices, that they may be preſent; otherwiſe the Election is not good. 4 Inſt. 49. Any 
Election, or Voices given before the Precept be read and publiſhed, are void and of no Force; 
for the ſame Elettors, after the Precept read and publiſhed, may make a new Election, and alter 
their Voices ſecrmd” Legem & conſuetudinem Parliament. 4 Inſt. 49. « Hours 
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« Hours of eight and eleven before Noon, without Colluſion in this Be- 
« half, ſhall incur the Pam of 100 J. to the King, and 100 J. to him 
« who will ſue, Ec. 

« Provided, That every Knight, Citizen and Burgeſs to come to any 
« Parliament hereafter to be holden, in due Form choſen, and not tc- 
ce turned, as afore is ſaid, ſhall begin his Action of Debt atoreſaid, with- 
« in three Months after the ſame Parliament commenced, to proceed in 
« the ſame Suit effectually without Fraud; and if he doth not ſo, an- 
« other that will ſue ſhall have the ſaid Action, Ec. | 


(E) Of the Method of paſſing Bills, 


A N A of Parliament muſt have the Conſent of the Lirds the "a+ 
Commons, and the Royal (a) Aﬀent of the King; and (Y) what- 3 on 
ſoe ver paſſeth in Parliament by this threefold Conſent, hath the Force pref, Land. 


of an Act of Parliament. cap. 18. 
. . | Eh Dyer 92. 

(a) By the 33 H. 8. cap. 21. The King's Royal Aﬀent by his Letters Patent under his Great Seal, 

and ſigned with his Hand, and declared and notified in his Abſence to the Lords Spiritual and Tem— 

poral, and to the Commons, aſſembled together in the High Houſe, is as effectual as if the King 


were Perſonally preſent. (b) Difference between an Ordinance and an Act of Parliament is, that 


an Ordinance wanteth the threefold Conſent, and is only ordained by one or two of them 


— 5 


Antiently the Manner of Proceeding in Bills, was much different from 4 Uf 25, 26. 


what it is at this Day; for formerly the Bill was in Nature of a Petition, Hod 286. 


and theſe Petitions were entred upon the Lords Rolls, and upon theſe 12 <a 


Rolls the Royal Aſſent was likewiſe entred; and upon this, as a Ground- 
work, the Judges uſed, at the End of the Parliament, to draw up the 
Act of Parliament into the Form of the Statute, which was aftetwards 
entred upon the Rolls, called the Statute Rolls; which was different 
from thoſe called the Lords Rolls, or the Rolls of Parliament: Upon 
which Statute Rolls, neither the Bill nor Pecition from the Commons, 
nor the Anſwer of the Lords, nor the Royal Aſſent, was entred, but 


only the Statute, as it was drawn up and Penned by the Judges; and 


this was the Method till about Henry the Fifth's Time, and in his Time 


it was deſired, that the Acts of Parliament might be drawn up and Pen- 


ned by the Judges before the End of Parliament ; and this was by rea- 
ſon of a Complaint then made, that the Statutes were not equally and 
fairly drawn up and worded. After the Parliament was diſſolved or pro- 
rogued in Henry the Sixth's Time, the former Method was altered, and 
then Bills continentes formam actus Parliamenti were firſt uſed to be brought 
into the Houſe; the Bills were (before they were brought into the 
Houſe) ready drawn, in the Form of an Act of Parliament, and not in 
the Form of a Petition, as before; upon which Bills it was written by 
the Commons, Soit Baile al Seigneurs, and by the Lords, Soit Bayle al 
Roy, and by the King, Le Roy il voit; all this was written upon the 
Bill, and the Bill thus indorſed, was to remain with the Clerk of the 
Parliament, and he was to enter the Bill thus drawn at firſt, in the 


Form of an Act of Parliament, or Statute, upon the Statute Rolls, 


without entring of the Anſwer of the King, Lords or Commons, upon 
the Statute Rolls, and then iſſued out Writs to the Sheriff, with Tran- 
{cripts of the Statute Rolls, viz. of the Bill drawn at firſt in the Form of 
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a Statute, and without the Anſwer of the King, Lords and Commons, 


(a) Were an- to the Bill, to (a) proclaim the Statute. 
tiently pro- 


claimed by the Sheriff, but upon the Invention of Printing, this Method was diſcontinued ; ſo that 
at this Time every Body is obliged to take Notice of an AG of Parliament at his Peril. 4 Inf. 26, 


4 Inft. 34. In the Lords Houſe, the Lords give their Voices from the Puiſne Lord 
| ſeriatim, by the Word of Content, or Not Content. - 
4 Inſt. 35. The Commons give their Voices upon the Queſtion by Tea, or No; and 
if it be doubtful, and neither Party yield, two are appointed to Number 

them; one for the Teas, another for the No's, the Teas going out, and 

the No's ſitting ; and thereof Report is made to the Houſe at a Com- 

mittee, though it be of the whole Houſe; the 7eas go of one fide of the 

Houſe, and the No's on the other, whereby it will eaſily appear which is 

the greateſt Number. ; 


4 Inſt. 12. To the paſſing of a Bill, the Aſſent of the Knights, Citizens and Bur- 
geſſes, muſt be in Perſon, but the Lords may give their Votes by Proxy; 
and the Reaſon hereof is, That the Barons did always ſit in Parliament 
in their own Right, as Part of the Pares Curtis of the King; and there- 
fore, as they were allowed to ſerve by Proxy in the Wars, ſo they had 
Leave to make their Proxies in Parliament; but the Commons coming 
only as repreſenting the Baroues Minores, and the Socage Tenants in the 

County, and the Citizens and Burgeſſes, as repreſenting the Men of 
their Cities and Boroughs, they could not conſtitute Proxies, becaufe 
they themſelves were but Proxies and Reprefentatives of others, and 
therefore could not conſtitute a Proxy in their Place; according to that 
Maxim of Law, Delegata Poteſtas non poteſt delegari. . 5 


ö 2 Oe" 4 . 13 2 N N 2 


— 


(F) Of the Continuance, Adjournment, ÞP20- 
_ rogation, and Diſſolution of the Parlia⸗ 


ment. = 
4 Inf, 38, THE Parliament can neither begin nor end without the King's Pre- 
(6) Vide 33 H. ſence, either in Perſon, or by (þ) Repreſentation. 


8. cap. 23, | 


4 Inſt. 27 The Paſſing of any Bill or Bills, by giving the Royal Aſſent thereun- 
Inſt. 2 


' (5) That the ©95 Or the giving any Judgment in Parliament, doth not (c) make a Seſ- 
Courts of Ju- ſion, but the Seffion doth continue until that Seſſion be prorogued or 


ſtice are ro diſſolved. 
take Notice | | 


of the Commencements of Parliaments, and alſo of Prorogations and Seſſions. 1 Lev. 496. Raym- 


191. Hetl. 119. Dyer 203. 


4 Inft. 27. 'The Diverſity between a Prorogation and an Adjournment, or Con- 
Raym. 129: tinuance of the Parliament, is, That by the Prorogation in open Court 
there is a Seſſion, and then ſuch Bills as paſſed in either Houſe, or b 
both Houſes, and had no Royal Aſſent to them, muſt at the next As- 
ſembly begin again, Oc. for every ſeveral Seffion of Parliament, is in 
Law, a ſeveral Parliament; bur if it be but adjourned or continued, 
then there is no Seſſion, and conſequently all Things continue ſtill in the 

ſame State they were in before the Adjournment or Continuance. 


14 | | 5 When 
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When a Parliament is called, and doth fit, and is diſſolved without 4 If. 38. 


any Act of Parliament paſſed, or Judgment given, it is (a) no Seſſion (a) The Sta- 
of Parliament, but a Convention. | tuie of Feo- 

fails, made 
in Oxford, 16 17 Cay. 2. was to continue and be in Force for three Years, and from thence to the 
End of the next Seſſion of Parliament; but becauſe the Parliament convened next after the Ex— 
piration of the three Years, was prorogued without paſſing ny Act, the Court held it no Seſſion, 


ar leaſt not ſuch a Seſſion as was intended to determine the aforeſaid Act. Raym. 187. 1 Lev. 442. 
2 Keb. 529. | 


The Houſe of Commons is to many Purpoſes a (Y) diſtin& Court, 4 Inft. 28. 
and therefore is not prorogued or adjourned by the Prorogation or Ad- (65) both 
journment of the Lords Houſe; but the Speaker, upon Signification of Houſes mult 


the King's Pleaſure, by the Aſſent of the Houſe of Commons, doth ſay, © 5 


1 8 1 5 5 together, 
This Court doth prorogue, or adjourn it ſelf; and then it is prorogued and diſſolved 


or adjourned, and not before; but when it is diſſolved, the Houſe of together, for 
Commons are ſent for up to the Higher Houſe ; and there the Lord fung ud 
Keeper, by the King's Commandment, diſſolveth the Parliament; ; 


and out the o- 
then it is diſſolved, and not before. ther. Sir 


Robert Athin's Argument 51, 


By the Statute 4 E. 3. cap. 14. Parliaments ought to be holden Vide 36 E. 3. 
« once a Year, and oftner, if Need be. : 0. lo. to the 


By the 16 Car. 2. cap. 1. it is enacted, © That the holding of Parlia- Ker has 
& ments ſhall not be diſcontinued above three Years at the moſt. 8 
Buy the 6 W. & M. cap. 2. it was enacted, © That the Parliament 6 W. E Ad. 
„ ſhould not have Continuance longer than for three Years at the far: “ 


ce theſt, to be acconnted from the Day, on which, by the Writs of 


“ Summons, the Parliament ſhould be appointed to meet. 


And now by the 1 Geo. 1. cap. 38. it is enacted, © That the then pre- 1 Geo. 1. 
ce ſent Parliament, and all Parliaments that ſhall at any Time thereafter c. 38. 
ce be called, aſſembled, or held, ſhall and may reſpectively have Con- 


e tinuance for ſeven Years, and no longer, to be accounted from the 
% Day, _ which, by the Writ of Summons, the Parliament ſhall be ap- 


ec pointed to meet, unleſs ſooner diſſolved by his Majeſty, his Heirs or 
c Succeſſors. . | 


Pk the Jurisdiction of the Youſe of Lo2ds. 
The Lords Houſe is the higheſt Court of Juſtice in this Kingdom, 


and the Juriſdiction it exerciſes at this Day, with reſpect to Impeach- 
ments, the Trial of its own Members, Writs of Error and Appeals, is 
deduced chiefly from the Juriſdiction and Power of the King's antient 


Court, or Aula Regis, eſtabliſned at the Conqueſt. VET: | 
This Court, eſtabliſhed by the Conqueror, confiſted not only of the 


principal Officers of State, but alſo of ſuch as held per Baroniam, whom 


the King had a Right to ſummon, as holding immediately from himſelf, 
to do Suit in his Court, and to hear Cauſes; theſe were the Pares 
Curtis to the King. And hence this Court was conſidered as the great 
Court-Baron of the Kingdom, where all Petitions againſt great Perſons, 
and the Prince's Officers, were heard. | | | | 
This Court had not only an original Juriſdiction of determining Ryley, B.. 


Cauſes brought before them by Petition, but was alſo the Dernier Re- Par. 156. 


fort to correct the Errors of Inferior Judicatures ; but as Petitions began 
to multiply, there are ſeveral Inſtances where original Cauſes have been 

referred to Inferior Courts. | 1 
Every Suit commenced by Petition, containing the Grievances certain- 
ly and particularly; and Proceſs was ſent out to bring the Defendant in 
to anſwer; when theſe Petitions increaſed, Receivers and Triers of Peti- 
tions, who determined what Petitions were proper to be received - 8 
| jected, 


Court of Parliament. 

rejected, were appointed; and afterwards upon the aſſembling of the 
Knights, Citizens and Burgeſſes, and their conſtituting a Houſe of Com- 
mons, the Commons, in Matters of great Moment, and as they were 
the Grand Inquiſitors of the whole Kingdom, preſented their Petitions ; 
as thoſe Petitions came ſtronger from them than from any particular 
Perſon, ſo they were never rejected by the Lords: And hence the origi. 
nal of Impeachments by the Houſe of Commons. 

The great Officers that conſtituted this Court, were tried by their 
(a) Peers, when this grand Aſſembly or Parliament was ſitting, but out 

ge of Parliament by the Frſticiar, and in his Abſence by the Steward of 
Principle of | FT; | : 
the Feudal England, who ſummoned ſome of his Peers, and twelve at leaſt were 
Law, ſi inter obliged to appear. 
Dominum & | | | | 
Vaſſalum lis moreatur Pares Curia ſunt Fudices ; and this as to, Treaſon and Felony, is confirmed by the 
Clauſe in Magna Charta, cap. 29. nec ſuper eum ibimus, nec ſuper eum Mittemus niſi per Legale Fudicium 
Parium ſuorum vel per Legem terre; but for all other Crimes out of Parliament, as a Premunire, Riot, 
ſeducing a young Lady from her Parents in order to debauch her, & c. a Peer at this Day ſhall be 
tried by a Jury. 2 Hawk. P. C. 424. | | 1 5 


(a) This 
turns upon a 


4/8 4 Inft. 21 As this Court was the Dernier Reſort to correct the Errors of Inferior 
00 Vide Tit. Er- Judicatures, fo at this Day there lies a Writ of Error of a Judgment 
18 9 given in the King's Beuch, before this Court, which begins by Petition 
—_ to the King; whereto, when the King hath anſwered fiat Fuſtitia, then 
* | goes out a Writ directed to the Chief Juſtice of the King's Bench, for 
it | 75 removing of the Record i (b) Preſens Parliamentum; and thereupon the 
3H = 3 Roll it ſelf, and a Tranſcript in Parchment, is to be brought by the 
ij = may be Chief Juſtice of the King's Bench, into the Lords Houſe in Parliament ; 
1 | | returnable and after the Tranſcript is examined by the Court, with the Record, the 


ad Proximam Chief Juſtice carrieth back the Record it ſelf into the King's Bench, and 


limenti, vide 


Seſſionem Par then the Plaintiff is to aſſign the Errors, and thereupon to have a Scire 


Facias againſt the adverſe Party, returnable either in that Parliament or 


|; ; | | Dyer 375. . | | | | : 
1 And fo of a the next, and the Proceeding thereupon ſhall be ſuper tenorem recordi & 
1 Feire Fac. nom ſuper recordum. | | N 
1 Tit. Error, 58. Raſt. Ent. 80 5. | 

al Towards the latter End of the Reign of King Charles the Firſt, the 


Houſe of Lords aſſerted their Juriſdiction of hearing Appeals from the 
Chancery, which they do upon a Paper Petition, without any Writ di- 
rected from the King; and for this their Foundation is, that they are the 
great Court of the King, and that therefore the Chancery is derived out 
of it, and by Conſequence, that a Petition will bring the Cauſe and the 
Record before them. This was much controverted by the Commons in 
the Reign of Charles the Second, but is now pretty well ſubmitted to, 
| becauſe it has been thought too much, that the Chancellor ſhould bind 
the whole Property of the Kingdom without Appeal. i 


Court 


zur 


Court of Chancery. 


into diſtinct Juriſdictions, the Chancellor, or Keeper of the 
| Great Seal, retained Part of that Juriſdiction which he exer- 
ciſed in the great Court of the Kingdom, called Aula Regis: 


T OWAR DS the Nor mas Period, upon the breaking the Courts 


' But for the better Underſtanding hereof, and of its Juriſdiction at this 


Day, we ſhall conſider this Court, | 
(A) As an Officina Brevium, out ck which all oꝛiginal 
Urits flow. | ” 


(z) As an ozdinary and limited Court, pzoceeding ac- 


 cozding fo Law, commouly catled the Petty-Bag. 
(C) As an Extraoꝛdinarp Court, pꝛoceeding acco2ding 
to Equity: And herein, 5 5 


1. Of its original Juriſdiction, and how at firſt it has been 
impugned by the Common Law Courts. 
2. What Juriſdiction it exerciſes at this Day. 


2 


— 


(A) As an Officina Brevium, ont of Which all 
„ oziginal TUrits flow. 


Efore the Diviſion of the Courts, the Chancellor put the Seal to all 
Patents, Commiſſions and Writs: And hence this Court is conſider- 


ed at this Day, as the great Shop of Juſtice, out of which (a) all ori- (a) 4 Inf. 80. 


ginal Writs, which give other Courts a Juriſdiction, iſſue, and are made Of ſuper- 


returnable into ſuch Courts on a common Return-Day, and may be ſued —_ my 
Abr. Eg 416. 
and Tit. 
Writs. 


out at any Time, as well in Vacation, as in Term-'Time, from whence 
this Court is {aid to be always open. | 

The Reaſons of the Inſtitution of this Officina Breviam, were many. 
1ſt, That it may appear that all Power of Judicature whatſoever flow- 


ed from the King, and therefore there was a Summons even to the Peers 
in Parliament, that fat % Proprio Jure; fo likewiſe for the Lower Houſe 


of Commons, the Baſis of the ſame were made by Writs that iſſued our 
of this Court, and were returned into the ſame Office; and ſo in Judica- 
ture, there were particular Patents that ſhewed the Extent of the Com- 
miſſion, and that their Power was derived from the Crown. 

_ 2dly, That the Crown might have their proper Fines, theſe were an- 
tiently paid to purchaſe Juſtice from the Crown; for they would not ſuf- 
fer Perſons to come into the King's Courts, and engage the Power of rhe 


_ King to do Right to private Perſons, without receiving firſt ſomething 
from the Subject towards the Charges of the Court, and the Expence of 


the Judicature ; in as much as in the antient Times the King uſed to 
ſummon ſeveral of the Barons to attend the Hearing of ſuch Cauſes; but 


71 K after» 
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afterwards by Magna Charta, by reaſon of the Exorbitancy of Officers, 
and that the Crown might not be cheated, theſe were reduced to Fines 
certain. 

zdly, The Writs were taken out of the Court of Chancery, return- 
able in the other Courts, that one Court might be a Check upon the 
other. | | | 

Athly, To keep an Uniformity in the Law; for whether theſe Writs 
went out to the Sheriff in the Nature of a 7z/zc/es, or whether they were 
returnable before the Juſtices in Eyre, or Juſtices of the Common Bench, 
or of Aſſiſe, they were ſtill made in one Form, according to the Nature 
of the Complaint, which was both a Direction to the Judge, and Limi- 
tation of his Authority. 5 5 

The Court of Chancery being thus erected to iſſue Proceſs, the Chan- 

cellor, or Lord Keeper, that had the Government of that Court, had 
the Great Seal, by Authority of which all Proceſs was to iſſue; and from 
hence Maſters were appointed in that Court, that made out the Forms of 
the Writs, and entred them in a Book kept for that Purpoſe, thence 
called the Regiſter ; and ſuch Writs were Precedents for the future, in 
like Caſes; and Exceptions were taken to Writs in the Courts to which 
they were directed, for not agreeing with the Regiſter, and divers other 
1 Infor malities. = „ i te ro Wu 
„ After the Maſters in Chancery had ſettled proper Writs and Commiſ- 
1h ſions, and thoſe Things began to be of Courſe, they had proper Under- 
TR | | Officers, who made out their Writs of Conrſe, and they only attended 
uy | on the making out new Writs in extraordinary Caſes, the ordinary 
Writs being made out by the proper Officers: Hence it came to paſs, } 
that the Officer, called the Clerk of the Crown, made out Commiſſions 
after the Form of them were ſettled, as Commiſſions for Juſtices Errant, 
and of Aſſizes, General Gaol-Delivery, Oycr and Terminer, and of the 
Peace, Writ of Aſſociation, Dedimus Poteſtatem for taking of Oaths, 
1 | and all General and Special Pardons; alſo Writs of Execution upon a 
We „ee Title Statute-Staple, which were annexcd to this Office in the Time of 
I. Recoonizances Queen Mary, for their continual and chargeable Attendance ; other Writs 
and Statuten. that were ſettled, were made out by the Cr ſitors, who were formerly 
„ 2 Clerks to the Maſters, but afterwards ſettled in a diſtinct Office, to make 
Wl! out the Brevia de anrſu, | 355 5 

At the firſt Diviſion of the Courts the Chancery was tender in making 
out Writs in Caſes, where there had been formerly no Precedents in the 
antient Curia Regis, which now are called Actiones Nominate, becauſe 
they thought the antient Footſteps which were in the former Courts of 
Juſtice, were the Bounds of their Juriſdiction, and indeed of the Law; *' 
therefore, where-ever there was a new Caſe that ſeemed to require Re- 
medy, the original Juriſdiction referred them to Petition the next Par- 
liament; but becauſe this multiplied Petitions to Parliament, therefore 
there was a particular Law made, whereby it gave the Court Power in 
[8 | | a new Caſe, to invent a Writ, and this was by the Statute of (a) Veſtm. 


i Skatute 2. cap. 24. Et quotieſcuuque de cater evenerit in Cancellar* quod in uno caſu 
1138 | (which vide reperitur Breve, & in confimili caſu cadente ſub eodem Fure, & ſimili indigente 
= explained remedto, nou veperitur, concordent clerics de Cancellaria in brevi faciendo, vel 
11 by, 425, attermment querentes in Proximum Parliamentum, & ſcribantur caſts in Qui- 
. formed the bs concordare non Poſſunt, & referant eos ad Proximum Parliamentum, & de 
1 | Writ of En- conſenſu 7uriſperitorum fiat Breve, ne contingat de cætero quod curia Domini 
Mi | 5 ory 4 Regis deficiat conquerentibus in Fuſtitia perquireuda. e 

vi Milt cAſit, TC- : | x 
il lating to Land; alſo upon this Statute were fourded Actions upon the Caſe upon ſeyeral Treſpaſles, 
[I in which Caſes there were not found any Writs in the Regilter, 2 Inſt. 407. 3 


1 — 3 
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Court of Chancerv. . 


(B) Ok the o2dinary and limited Court, pꝛo⸗ 


ceeding acco:ding to Law, commonly called 
1 Petty Bag. 


O underſtand the Nature of this Court, we muſt obſerve, That in 
antient Times the Chancellor was likewiſe Chaplain to the a 


and it was his Buſineſs, in the Time of the Juſticiar, to write the Diplo 


mata, that is, all Charters and Commiſſions from the King; therefore 

when the Power of the Fiſticiar was broke, he obtained the Officina | 
Brevium & Chartarum regiarum; from thence all the extraordinary ſuriſ- 

dictions, touching granting of Charters, as U kewiſe all Inqueſts of Office 

to intitle the Crown, were returned into this Office; and the Exche- 

quer, in which theſe Things were antiently tranſa cted, became only an 

ordinary Court of Revenue, to (a) ſer Leaſes to the King's Farmers, (a) Vide 2 Ce. 


and to get in the King's Debts; and therefore the Office in the Exche- 16. 


quer was only an Office of Inſtruction, of what Lands were in the King dp > 
in particular Counties; but to veſt Lands in the Crown de novo, it was he 
neceſſary to have an Office under the Great Seal, and ſo to grant Lands 

from the Crown, unleſs it were meerly Farms that were granted for 


Years. 


From hence, at this Day, this Court has a JuriſdiQtion to hold Plea 4 Ivf. $0. 


upon a Scire Facias, to repeal the King's Letters Patents upon Petitions, 

Aſonſtrans de droit, Traverſes of Offices, Scire Facias upon Recognizances, 
Executions upon Statutes, Sc. which being Regiſtred in this Court, the 
| Proceſs thereupon iſſued out of the ſame, and were returnable there, 
and entred in the Office called the (5) Petty Bag; whereas the Writs, 

which were the Foundation of the Buſineſs of the other Courts, were (1) Tom Fes 


ceedings in 


put together in the Hamper, which gave the Diſtinction to thoſe Names, this Court 


and begat diſtinct Officers in the Court. were hereto- 


fore in Latin, 


but were not inrolled i in Rolls, but remained only in Filaciis. 4 Inſt. $0. 


If in this Court the Parties deſcend to iſſue, the Chancellor cannot 4 Inf 80. 
try it, but is to deliver the Record, with his proper Hand, into the 
King's Bench, where (c) Judgment is to be given, and the Reaſon (0 That the 
hereof ſeems to be, that the Chancery being Officina Brevium, if it could Judgment is 


both make Writs returnable here, and alſo try Iſſues, it would incroach; 1e de given 


too much on other Juriſdictions; beſides, there was no Jury Proceſs in hoy ao 


the antient Aula Regis, but upon (4) a Demurrer the Chancellor ſhall Purpoſe both 


give Judgment. 5 Courts are 


but one. 
Vide All. 16, 17. Cro. * 12. 2 Nol. Abr. 349. — 80 if chat be a Den er for Part, and Iſſue for 


Part, the whole Record max be tranſm:tted into B R. and the judgment given there. 2 Sand. 23. 


1 Lev. 283. 1 Mod. 29. (4) So if the Iſſue is to be adj otherwiſe than by a Jury, as by the Biſhop's 


Certificate, Sec. Judgment ſhall be given in Chancery Jones 80, Lat. 3 


An Inquiſition was taken, and a Forfeiture of the Office of Warden 2h 27 The 


of the Fleet found, and the Defendant pleaded to Iſſue, and after Iſſue King and 


Ward the 
Joined, ſeveral other Perſons came in by way of Monſtrans de droit, and See. 1 


pleaded, and a Demurrer to them, and the Record was carried into 
B. R. by the Clerk of the Petty Bag, without any Order of the Court, 
in order to have the Iſſue tried; and it was reſolved, iſt, That though 
the Clerk had committed a Fault to the Court of Chancery, in carrying 
the Record without any Order, yet that it was well removed; for that 


Which is done by the proper Officer, is done by my Lord Chancellor, 


and may be ſaid to be done propria manu. 2dly, That though there 
were an Iſſue and Demurrer both, yet the removing the whole Record 
Was 


hat for this 


"i 


4 In. $0. 


Court of Chancerv. : 


(a) 8 Co. the was proper and well enough, on the (a) Authorities cited in the Margin, 


e by which it appears, that Judgment is moſt properly to be given in 
2 Hand. 6, 23, B. R. both on the Iſſue and the Demurrer; otherwiſe there might be 


157. two diſtinct Judgments, and conſequently diſtinct Executions taken 
2 Keb. 621. Out. | 9 


1 Lev. 283. 


1 Sid. 43 6. 1 Mod. 29. S. C. 


Alſo all (5) Perſonal Actions, by or againſt any Officer or Miniſter, 
90 1d Ples in reſpect of their Service or Attendance, may be determined in this 


of Land. Court; but in theſe no Jury Proceſs can iſſue, but the Record is to be 
z H. 6. 32, removed ut ſupra. 


x . 


0 
- 


(C) Df the Extraozdinary Court, p2oceeding 
acco2ding to Equity: And herein, 


1. Of its Oꝛiginal Jurisdiction, and how at firſt it has 
been impugned by the Common Law Courts. 


(c) That like H Is Court was (c) newly erected after the Diviſion of the Courts, 
the _ 1 and from a very ſmall and inconfiderable Beginning, hath (though 
Magni, „, (4) impugned even towards its firſt original Creation) grown up to that 


it was Time Degree, as to ſwallow up moſt of the other Buſineſs of the Common 
out of Mind. Law. | | | | os | | 10 . 
9 E. 4. 53. b. i 2 CORP en, 

12 Co. 113. Dr. and Stud. cap. 7.— By Lamb. Arc haio n. 62. When the King's Courts ceaſed to be Am- 
bulatory, and became ſettled in a certain Place, then the King committed to his Chancellor, to- 

gether with his Great Seal, his only legal, abſolute, and extraordinary Pre-eminence of Juriſdiction, 
Sc. — And in 1 Lev. 242. it is ſaid to be eſtabliſned by an Ad of Parliament. 36 E. 3. But 2. 


(d) For which vide the Petitions of the Commons againſt this new invented Juriſdiction. 3 H. 4. 
No. 69. 4 H. 4. Ne. 78. 3 H. 5. N“. 46. 1 Rol. Abr. 372. 8 | 


Reg. 25. That there were ſome Footſteps in the antient Curia Regis, which was 


the Foundation of this Juriſdiction, appears from the Enxgliſs Juriſdiction 
exerciſed in the Court of Exchequer, where on Informations on the 
King's Behalf, Articles are adminiſtred, to which the Party is to anſwer 
upon Oath; as likewiſe by Impeachments in the Houſe of Lords, where 

Articles are exhibited in Engliſh for the Party to anſwer to. 
But notwithſtanding this, the Eſtabliſhment of this Juriſdiction ſeems 
to be owing to the Statute of Weſtm. 2. cap. 24. above-mentioned, by 
. which a Power was given, in new and extraordinary Caſes, to invent a 
new Writ: Hence it was, that Fob» Waltham, then Biſhop of Salisbury, 
and Chancellor, as the Commons mention in their Petition, out of his 
| _ Subtilty, found out, and began a Novelty againſt the Form of the Com- 
The Sub- mon Law, and that was the Invention of the Writ of (e) Subpana; 
eee which Writ ſummoned the Party to appear under a Pain, to anſwer 
an oY: by to ſuch Things as ſhould be objected againſt him, and a Petition was 
the Court of lodged in Chancery, containing the Articles to which he was ob 


liged 
ons 6d, to anſwer ; and upon ſuch Articles this new invented Writ iſſued. _ 
in order to 


oblige a Man to Anſwer upon Oath as to the Truth of the Plaintiff's Allegations, becauſe it came 
wg the Common Law Proceſs, called alſo a Subtæna, which iſſues to bring in Witneſſes co atteſt 
the Truth. | 


Buy this. Conſtruction, not only a new Writ was framed, but a new 
Juriſdiction erected, and this was towards the Time of R. 2. occaſioned 
chiefly by the Statute of Mortmain ; for when that Statute had reſtrained 


2 | the 


_ 


3 


| Court of Chancery. : 589 


the growing Riches of the Clergy, they found out this Invention to avoid 


it, by giving away Lands to Truſtees for pious Uſes, and the Feoffees 


of ſuch Truſt did the Duties of ſuch Tenure in Behalf of the Truſt j 


but if they perverted the Truſt, the ordinary Juriſdiction not reaching 


a Thing that was again ſt the Statute of Mortmain, the Chancellor exert- 
ed this extraordinary Juriſdiction, and examined them as to the ſeveral 
Facts alledged againſt them. N 
After the Eſtabliſhment of this Court, it was thought reaſonalle to 
give Damages to ſuch Perſons as were drawn into it by falſe Suggeſtions, 
and therefore by the 17 R. 2. cap. 6. reciting, * For as much as People g the Con— 
« be compelled to come before the King's Council, or in the Chance y, fruttion ot 
« by Writs grounded upon untrue Suggeſtions, 7 7s enatted, That the this Starnie, 
Chancellor for the Time being, preſently after that ſuch Suggeſtions vide +1" Sz. 
be duly found and proved untrue, ſhall have Power to ordain and a- | 
c ward Damages, according to his Diſcretion, to him which is ſo trou— 
% bled unduly. _ 


The ſuriſdiction of this Court was not only impugned towards its ori- ce. Eliz 651 


cc 


ginal Creation, but even in the Reign of Queen Elizabeth it was ſtrong- Progyave and 


ly holden by the Judges of the Common Law Courts, that the Chancel- 1 
lor could not by his Decree Sequeſter the Party's Lands, that is, could! rags: BY 


| a ; | | 1 Rol. Rep. 
only agere in Perſonam, but not in rem; and agreeably hereunto it was 86, 5 


reſolved 16 Eliz. in the Cafe of Culeſton and Gardner, That if a Man Lit. Rep. 166, 
killed a Sequeſtrator in the Execution of ſuch Proceſs, it was no Mur- 27 H. 8. 15: 


der. Sf „ | 
But theſe were ſuch bloody and deſperate Reſolutions, and ſo much 


againſt common Juſtice and Honeſty, which requires, that the Decrees 


of this Court, which preſerved Men from Deceit, ſhould not be rendred 


illuſory, that they could not long ſtand, but this Proceſs got the better 


of thoſe Reſolutions, on theſe Grounds. 1ſt, That the extraordinary 


Juriſdiction might puniſh Contempts by the Loſs of Eſtate, as well as 


Impriſonment of the Perſon, becauſe that Liberty being a greater Bene- 
fit than Property; if they had Power to commit the Perſon, they might 
take from him his Eſtate till he had anſwered his Contempt. 2dly, To 
ſay that a Court ſhould have Power to decree about Things, and yet 


| ſhould have no Juriſdiction 772 Rem, is a perfect Soleciſm in the Conſtitu- 


tion of the Court it ſelf. | | | 
Alſo in the Reigns of Queen Elizabeth and King James the Firſt, 


there are (a) ſeveral ſtrong Opinions, That a Court of Equity could ca) Ko hive 
not examine or give any Redreſs in a Cauſe after Judgment at Law, and 5 


; 5 : 0129 a Perion 
that Suits in Equity, to Relieve againſt a Judgment at Law, are within committed 


the Statutes, which makes it a Præmunire to appeal to any Foreign Court, to the Het 


eſpecially if the End thereof be to controvert the very Point determined for not per- 
at Law, or to ſeek Relief after Judgment in a Caſe wherein the Law 


: | Decree, made 
may relieve, as againſt exceſſiveneſs of Damages, Ec. 7 ſubſequent, 


| | and contrary 
to a Judgment at Law, was, by Habeas Corpus out of the King's Bench, admitted to Bail, and after- 


_ wards diſcharged. Cro. Fac. 341. And to this Purpoſe, vide 4 Inſt. 36, 91. 3 Inſt. 123. Dalſ. 81. Moor 


$36. pl. 1129, 916. fl. 1300. 1 Leon. 241. 2 Leon. 115. 3 Leon 18. 2 Erownl. 97. Godb. 244. 1 Rol. Rep. 
71, 72, 252. 3 Bulſt. 118, 120. Lit. Rep. 37, Cro. Fac. 335, 344 Marh 54, $3. | 


But as theſe Opinions tended to render the Juſtice of this Court illu- Hard. 125. 
ſory, whoſe peculiar Province it is to give Remedies in Caſes not reme- 20” 59. 
dial by the ordinary Juriſdiction, and to relax and mitigate the Rigour ? Fe ch 
of the Common Law; they ſeem now to be wholly exploded ; and this 2 Ch. Ca. 9). 
ſeems highly reaſonable, when it is confidered how uncertain and doubt- br. Eq. 130. 
ful the Law in many Caſes is before it is determined; and conſequently 


that before ſuch Determination it would be impoſſible to relax and miti- 


gate the Rigour thereof. 


. 2. That 
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590 Court of Chancery. 


2, Chat Jurisdiction it ererciſes at this Day. 


| (a) Three The antient (2) Rule for the Juriſdiction of the Extraordinary Court 


Things, fays of Chancery, was confined to Frauds, Accidents and Truſts ; and though 
81. ON e at this Day, by its Power in granting Injunctions, it curbs the Juriſdic- 
be adjudged tion of other Courts, and thereby has ſwallowed up the greateſt Part of 
in a Courtof the Buſineſs of the Common Law; yet it is ſtill under ſome of theſe 
11 Notions, that it exerciſes a Juriſdiction in relieving againſt Forfeitures, 
RO Frauds Penalties, where a Compenſation can be made, in preventing Multi- 
and Deceits, plicity of Suits, Decreeing a Specifick Execution of Agreements, Aſſiſtin 

for which defective Conveyances, E9c. but in no Caſe will relieve againſt an Act of 


there 1s no . $3 ; | | | 
1 ay by Parliament, directly againſt ()) a Fundamental Rule or Maxim of the 


the ordinary Common Law, nor retain a Suit where the Party appears to have a plain 


Courſe of and adequate Remedy at Law. 
Law; 2. Ace- | F | | 
cidents, as when a Scrvant, Obligor, or Mortgagor, is to pay Money on a certain Day, and the 
happen to be robbed in going to pay it. 3. Breaches of Truſt and Confidence. 4 Inft. 84. (b) There. 
fore if Tenant for Life or Years levy a Fine, or ſuffer Recovery, Equity will not relieve againſt 
the Forfeiture. Preced. Chan. 570.—— Alſo upon this Foundation, That a Court of Equity could not 
relieve againſt a Maxim of the Common Law; it was formerly holden, That one Executor could 
not compel the other to Account, 1 Rol. Rep. 263.—— That one Jointenant could not ſue his Com- 


panion. 1 Rol. Abr. 376.— That if an Obligee loſt his Bond he was without Remedy. 1 Rol. Abr. 375. 


—So where the Leſſor entred upon his Leſſee, and ſuſpended his Rent, and it was held that he had 
no Remedy. Latch 149.— So where the Party became remedileſs by his own AQ, as by paying Mo- 
ney without an Acquittance. 1 Rol. Abr. 374. — So where one on valuable Conſideration promiſed to 
make a Leaſe, and it was held, That the Party could not ſue on this Promiſe in Equity, becaule he 


might have an Aion on the Caſe, 1 Rol. Abr. 380, But theſe Jaſt Opinions are now of no Weight or 


Authority, as appears by daily Experience. 


. Eq. 111 All Matters of Truſt are peculiarly within the Juriſdiction of the 


Vide Tit. Uſes Court of Chancery; but if a Truſtee does by Fraud and Combination 


with the Ceſtui gue Truſt endeavour to evade any Penal Law, under Pre- 
tence that a Truſt is only cognizable in Equity, and that Equity ſhould 
(c) That a not aſſiſt a (c) Penalty, or (4) Forfeiture, yet Chancery will aid re- 


penalty can- medial Laws, and not ſuffer its own Notions to be made Uſe of to elude 
not be de- any beneficial Law. ; 5 355 


manded in | 


Equity. 2 Chan. Ca. 88. (d) That all Forfeitures muſt be waived, as in Waſte, ſo in a Bill for the 
Recovery of Tithes. 1 Vern, 60. 2 Vern, 127. Vide Abr. Eq. 40, 127, G. 5 | 


Es ——— 


1 
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5 


Court of King's Bench. 


| o WAR Ds the latter End of the Norman Period, the Aula Madox, c. ly: 
| Regis, which was before one great Court, where the Fufticiar Bratt, Lib. 3. 


preſided, was divided into four diſtinct Courts; 2. e. the Court“ fol. 195 


of Chancery, King's Bench, Common Pleas, and Exchequer. 

The Court of King's Bench retalned the greateſt Similitude with the 4 1»p. 30. 
Antient Curia, or Aula Regis, and was always ambulatory, and removed 2 I: 24. 
with the King where-ever he went: Hence the Writs returnable into B 12 
this Court are Coram nobis Ubicungue fuerimus in Anglia; and all Records 3 gr 
there are ſtiled Coram Rege, as it is ſtill ſuppoſed to have always the Cats, 1. 
King himſelf in Perion ſitting in it; from whence it obtained the Name 1 Rot. Abr. 
of the Court of King's Bench, and bath always retained a Supreme ori-. 


ginal Juriſdiction in all criminal Matters; for in theſe the Proceſs both 


iſſued, and was returnable into this Court; but in Treſpaſs it might be 
made returnable into either the King's Bench or Common Pleas, becauſe 


the Plea was Criminal as well as Civil. 


(4) Ok the Jurisdimion ok the Court of King's Bench: : 
And herein, 


1. Of its Juriſdiction in Criminal Matters, 
2. Of its Juriſdiction in Civil Cauſes. 
3. Of its Juriſdiction in reforming and keeping Inferior Juriſ- 
ditions within their proper Bounds. 


(B) How far its Pzeſence ſuſpends the Power of all other 
Courts. 


(O) Ok the . of its proceedings. 


(A) Of the Jurisdiction of the Court of King 8 


Bench: And herein, 
I. Of its Jurisdiction in criminal Matters. 


1 Court is termed the Cuſtos morum of all the Realm, and by 1 574. 168. 
the Plenitude of its Power, where- ever it meets with an Offence 2 Hawk. P. 
contrary to the firſt Principles of Juſtice, and of dangerous Conſequence C. 6. 


if not reſtrained, adapts a proper Puniſhment to it. 

It has a peculiar Juriſdiction, not only over all Capital Offences, but 
alſo over (a) all other Miſdemeanors of a publick Nature, tending # 7 * 
either to a Breach of the Peace, or to Oppreſſion or Faction, or any a 


2 Hawk. P. 
manner of Miſgovernment ; and it is not material whether ſuch Offences c. 6. 


| . BE 
neceſſary to ſhew a Precedent of the like Nature formerly ounithed here, agreeing in all Circum- 


ſtances with the Preſent. 2 Hawk, P. C. 7. 


being 
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being manifeſtly againſt the Publick Good, directly injure any particu— 
lar Perſon or not. 
> Hawk, P. And for the better reſtraining ſuch Offences, it has a Diſcretionary 
9H, Power of inflicting exemplary Puniſhment on Offenders, either by Fine, 
Impriſonment, or other infamous Puniſhment, as the Nature of the 
Crime, conſidered in all its Circumſtances, ſhal} require; and it may 
make uſe of any Priſon which ſhall ſeem moft proper; and it is ſaid, 
That no other Court can remove or Bail Perſons condemned to Impri— 


ſonment by this Court. 


2 Inf. 549. Alſo it hath ſo Sovereign a Juriſdiction in all Criminal Matters, that 


2 Fones 53. an Act of Parliament, appointing that all Crimes of a certain Denomina- 


2 Hawk. P. tion ſhall be tried before certain Judges, doth not exclude the Jurifdic. 
N tion of this Court, without expreſs negative Words; and therefore it 
| hath been reſolved, that 33 H. 8. cap. 12. which enacts, Thar all Trea- 
ſons, c. within the King's Houſe, ſhall be determined before the Lord 

Steward of the King's Houſe, Cc. doth not reſtrain this Court from 
proceeding againſt ſuch Offences. Ts = 


1 Sid. 296. But where a Statute creates a new Offence, which was not taken No- 
2 Hawk. P. tice of by the Common Law, and erects a new Juriſdiction for the pu- 
18 8 niſhment of it, and preſcribes a certain Method of Proceeding, it ſeems 

queſtionable how far this Court has an implied Juriſdiction in ſuch a 
Caſe. | | | . a outs 
Dalſ. 25. Alſo this Court, by the Plenitude of its Power, may as well proceed 


44 E. 3. 31. b. on Indictments removed by Certiorari out of Inferior Courts, as on thoſe 
Cromp. Furiſ* originally commenced here, whether the Court below be determined, or 
beton. 13. {till in eſſe, and whether the Proceedings be grounded on the Common 


(a) As the Law, or on (a) a Statute making a new Law concerning an old Of- 


Statutes ot fence. 


Forcible En- js 


tries. 9 Co. 118. vide Tit. Forcible Entry and 13 And the Statute of Ph. & Ma. againſt Per- 
ſons taking away Females under the Age of ſixteen Years, from their Guardians. Cro. Car. 465. 


2 Iuſt. 549. 2 Lev. 179. 2 Med. 128. 2 Fones 53. 3 Keb. 75, 94, 106, 273. 


But the Court of King's Bench will not give Judgment on a Convic- 
Carth. 6. ad- . . fi . | f 5 4 | EY: 
tion in the Inferior Court, where the Proceedings are removed by Cer- 


judged in the k . : | | | 
82 of one tzorari, but will allow the Party to waive the Iſſue below, and to plead 


| Baker, who de nov, and to go to a Trial upon an Iſſue joined in B. R. 


was convic- 


ted at Kingſton upon Hull, for ſpeaking ſeditious Words, 


2 Hawk. P. Nor can a Record, removed into the King's Bench from an Inferior 


C. 7. and e- Court, regularly be remanded after the Term in which it came in; yet if 
veral Autho- N ; | 5 
rities there the Court perceives any Practice in endeavouring to remove ſuch Record, 
cited, or that it is intended for Delay, they may in Diſcretion refuſe to receive 
| it, and remand it back before it is filed. FFV 
4 Iyſt. 74. Alſo by the Conſtruction of the Statutes, which give a Trial by NV 
Raym. 364. prius, the King's Bench may grant ſuch a Trial in Caſes of Treaſon or 
| Felony, as well as in common Caſes, becauſe for ſuch Trial, not the 
Record, but only a Tranſcript is ſent down. | VE 
And by the 6 H 8. cap. 6. it is enacted,“ That the King's Bench 
“ have full Authority, by Diſcretion, to remand as well the Bodies of 
(% Extends “ all (Y) Felons removed thither, as their Indictments, into the Coun— 
not to High “ ties where the Felonies were done; and to command all Juſtices of 
er % Gaol-Delivery, Juſtices of the Peace, and all other Juſtices, to pro- 
Rahm. 367 ce ceed thereon after the Courſe of the Common Law, as the ſaid Juſti- 
<« ces might have done, if the ſaid Indictments and Priſoners had not 
«© been brought into the ſaid King's Bench. VF 
66% 4 Lyſt. 73. The Judges of this Court, are the (c) Sovereign Juſtices of Oyer and 
9 Co. 118. b. Termiuer, Gaol- Delivery, Conſervators of the Peace, Ec. as alſo the 
lit. 73. (d) Sovereign Coroners; and therefore, where the Sheriff and Coroners 
I may 


Was enacted by (0) Magna Charta, cap. 11. (c) That Common Pleas ſhall 


Court of King's Bench. „ 


may receive Appeals by Bill, 4. fortiori they may; alſo this Court may 
(4) admit Perſons to Bail in all Caſes according to their Diſcretion, (2) 4 Inf. 74: 
x Ag. 157. 


2. Of its Jurisdicion in Civil Cauſes, 


At the firſt Diviſion of the Courts, the Original Intention appears 17 E. 3. 50, 
plainly to have been, to confine the Juriſdiction of the Court of King's 1 Rel. Abr. 
Bench to Matters merely Criminal; and accordingly ſoon afterwards it 53% 53). 


() For the 


not ſullow (d) our Court, but be held in a certain Place: Hence it is, that Expoſition 
at this Day this Court cannot determine a meer Real Action. of this Sta- 
| | rute, and 


what ſhall be ſaid a Common Plea, vide 2 Inft. 21, 22. 1 Rol. Abr. 536, 537. (e) Bur theſe general 


Words bind not the King, for he may bring an Action there for a Common Plea. 2 Inft. 23. 2 Rol. 


Rep. 299. (d) This extends both to the King's Bench and Court of Exchequer. 2 Inſt. 23, 550. 


But vide 4 Inſt. 113. 


But notwithſtanding Common Pleas cannot be immediately holden 7 = Ip. 23. 
Banco Regis, yet where there is a Defect in the Court, where by Law # pr po 
they may be holden originally, they may be holden in B. R. As if a 3 5 
Record come out of the Common Pleas by Writ of Error, there they Show. P. C. 
may hold Plea to the End; fo where the Plea in a Writ of Right is re- 57. 


moved out of the County by a Pore in B. R. fo on a Writ of Meſze, 


 Replevin, Ec. 


So any Action Ii & Armis, where the King is to have a Fine, as E- 2 Is. 2+. 
jectment, Treſpaſs, Forcible Entry, Oc. being of a mixed Nature, may 
be commenced in B. R. „„ e | | 
Alſo any Officer or Miniſter of the Court, entitled to the Privilege 2 I». 23. 


thereof, may be there ſued by Bill in Debr, . Covenant, or other Perſonal , oo 71. 


1ſt. 125. 


Action; for the Act takes not away the Privilege of the Court. | 
And this begat the Notion, That if a Man were taken up as a Treſ- 4 Inſt. 71. 
paſſer in the King's Bench, and there in Cuſtody, they might declare Cro: Car. 330. 


againſt him in Debt, Covenant, or Account; for this likewiſe was a 
Caſe of Privilege, ſince the Common Pleas could not procure the Pri- 


foners of the King's Bench to appear in their Court; and therefore it 


was an Exception out of the Statute of Magna Charta. 


(e) By the Statute of Glouceſter, cap. 8. None ſhall have Writs of 


Maxim of 
tne Common 


Treſpaſs before Juſtices, unleſs he ſwear by his Faith that the Goods \ It was a 


taken away were worth forty Shillings. 


| „ | Law god 
placita de Catallis, Debitis, Sc. que ſummam 40 8. attingant, vel eam excedunt ſ:cundum Legem & conſuetudi- 


nem Angliæ ſine Brevi Regis Jones non Debent. 2 Inſt. 312. 6 E. 1. For Expoſition whereof, vide 2 Inſt, 


310, &c. put but for an Example; for ſo it is in Debt, Detinue, Covenant, c. 2 Inft. 391. Secu 
in Treſpaſs Vi; & Armis, where the King is to have a Fine, for a Fine cannot be aſſeſſed but by a 


Court of Record. 2 Inſt. 391. F. N. B. 47. 3 Mod. 275.—— So in Treſpaſs for taking Charters con- 
cerning a Freehold; for it is a Maxim in Law, that ſuch Pleas ſhall not be in any Court but of Re- 


cord. 2 Inft. 391. F. N. B. 47. Raym. 293. This Courſe of making an Affidavit, by Experience, 
was fo dangerous and troubleſome, that it was forborn, and the Defendant left to rake ſuch Excep- 
tions as the Common Law gave him. 2 Inft. 391. If upon a Nonſuit in an Inferior Court 16 s. is 


giren for Coſts, by 23 H. 8. Debt lies for it in B. R. becauſe given by a ſubſequent Statute. Cro. Eliz, 


95. 1 Leon. 316. For as the Inferior Courts, which are not of Record, regularly cannot hold Plea 


of Debt, Cc. or Damage, unleſs under 40 f. So the Superior, which are of Record, cannot unleſs 
above 40 5, 2 Inſt. 391. . ID 
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599 Court of King's Bench. 
3. Of its Jurisdicticn, in refozming and keeping Jnfe- 
rio: Jurisdictions within their pzoper Bounds, 


2 Hawk. P. The Court of King's Bench, as it is the Higheſt Court of Common 
C. 8. Law, hath not only Power to reverſe erroneous Judgments for ſuch Er. 
row: 5 rors as appear the Defect of the Underſtanding; but alſo to puniſh all In- 
ferior Magiſtrates, and all Officers of Juſtice, for wilful and corrupt 

| Abuſes of their Authority againſt the obvious Principles of Natural Ju- 
(a) Where ſtice; the Inſtances of which are ſo numerous, and fo (a) various in 


the Court of their Kinds, that it ſeems needleſs to attempt to inſert them. 

King's Bench | | : | 
called the Sheriff of Middleſex, and appointed that Watches ſhould be ſtrictly kept in the Suburbs, 
and about the New Building, as a Thing belonging to the Care of this Court. 1 Sid. 218. 


Buxton v. Judgment was given in an Action in the Sheriff's Court of London, and 
| 1 gp R after it was removed to the Mayor's Court by a Levata Querela, within 
| 3 Keb. 432. which Court there are four Attornies, and by excluſive Cuſtom no other 

| 5. C. can be Attorney there; and one of the Attornies there was aſſigned to 

„ the Plaintiff by the Recorder; but becauſe the preſent Mayor was con- 
| ER cerned in the Cauſe, the ſaid Attorney, and all others refuſed to act for 
4 5 him: And by Maynard, No Perſon can withdraw himſelf out of the Ju- 
0 N | | riſdiction of this Court, which hath ſuperintendant Power, if an Officer 

TRI | . refuſes to do his Duty; and he mentioned a Caſe cited by N, where 

T4Y | the Biſhop of Exozz refuſed to allow Chriſm, or Baptiſmal Oyl, to the 
Pariſhioners of D. and a Mandamus was directed to him out of this Court : 

So in all Caſes, as where the Ordinary refuſes to grant Probate of Writs, 
Oc. Mild was of the ſame Opinion, That if any Court refuſes to do Ju- 
ſtice, this Court may Command him; and in this Caſe, it will be in the 
Power of the Attornies to delay Juſtice ; and therefore the Court ſent 

7h for the Recorder and informed him of the Matter, and declared, that 

. rhis was good Cauſe to fore- judge the Attorney, and that it was a dan- 

Wi! 5 . gerous Matter to deny Juſtice in ſuch a Manner, and mentioned the Ab- 

1 | | | dot of Crowland's Cale, 20 E. 4. where the Liberties were ſeized becauſc 

Wh. = he had not Officers. 8 N 


a 


— 


(x) How far its Preſence ſuſpends the Power 
. pk all other Courts, e 
I. P. C. 156. 5 


HIS Court being the Supreme Court of Oyer and Terminer, Gaol- 

2 Delivery and Eyre, its Preſenee ſuſpends the Power, and avoids the 
* A. pt. I Proceedings of all other Courts of the ſame Nature in the County 
3 Inf. 23. Wherein it fits, during its Sitting there, (+) eſpecially if the Juſtices of 


8 Howk, F. ſuch Courts have Notice of its ſitting. 


(b) Or without Notice. Per 4 Inſt. 73. 


4 Inft. 73. But if an Indictment in a Foreign County be removed before Com- 
maiſſioners of Oyer and Terminer, into the County where the King's Bench 


fits, they may proceed; for that the King's Bench not having the In- 
ditment before them cannot proceed for this Offence. 


4 Inft 73- But if an Indictment is found in the Vacation Time in the ſame County 
in which the King's Bench fits, and in Term-time the King's Bench 
n ei adjourned, there may be (c) a Special Commiſſion to hear and determine it. 
CIT 1 c ' | 


Commiſſion bear Tefte in Term-Time, 3 1»ft. 27, & vide Neilw. 152. Dyer 286. pl. 45, 2 Hawk. P. C. 8. 
4 (C) Of 
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Court of King's Bench. | 595 
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(O) Ok the Form ok its Proceedings. 


HE Civil Side in the King's Bench commences on a Suppoſition of Vide Head of 
a Treſpaſs committed by the Defendant in the County where it re- Fe. . 


| ſides, and he is took up by Proceſs of that Court, as the Sovereign Eyre, 


and being committed to the Marſhal, he may be declared againſt in any 
Civil Action whativever. | : 

The firſt Proceſs, therefore, is a Bill either Real or Feigned, and ſo 
called, becauſe its Foundation was the Bill of Complaint in Court, 
touching the Treſpaſs; on this is founded the Latitat, which ſuppoſes 
that the Defendant had eſcaped, and therefore iſſues in the King's Name, 


to apprehend the Party where-ever he may be found; for the King has 
an univerſal Juriſdiction over all his Subjects, and conſequently may call 


any of them that fled from the Juſtice of his own Court. 
All Proceſs on Writs of Appeal, and all Proceſs on Indictments re-, Haul. P. 
moved hither by Certiorari from a (a) Foreign County, ought to be re- C. 8, 9. 


turnable Coram nobis ubicungue fuerimus. (4) But all 
| Proceſs upon 


Bills of Appeal againſt one in Coſtodia Mareſ halli, ought to be returnable Coram nobis apud Meſimena- 
ſterium. 2 Hawk. P. C. 8, 9. Of Inditments commenced in the King's Bench. 2 Hawk. P. C. 9. Q, 


Alſo it hath been reſolved, That where the Court proceeds on in Of- 9 Co. 118. 


fence committed in the ſame County wherein it ſits, the Proceſs may be ©; Lit 134 


, , | ; 1 Lev. 61. 
made returnable immediately; but that where it proceeds on an Offence 1 §id. 72. 


removed by Certiorari from another, there muſt be fifteen Days between 2 Rot. Abr. 
the Teſte and Return of every Proceſs. 626. 
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Court of Common Pleas. 


broken, and the Aula Regis, which was one great Court, di- 
vided into four diſtinct Courts, as we have them at this Day in 
Weſfiminſter-Hall ; the Common Pleas was eſtabliſhed for the De- 
termination of (b) Pleas meerly Civil, and was at firſt ambulatory, and 


removed with the King where-ever he went ; but by (c) Magna Charta, 655 on 


tap. 11. Communia placita non ſeguautur (d) Curiam noſtram {ed teneantur perween Sub- 
in aliquo certo Loco. 1 ject and Sub- 
| | | jedt were to 


be there determined, therefore the Stile of this Court was Placita coram, pc. or Common Pleas ; the 
Word Pleas, antiently ſignifying the Convention of the States in Campis, wiz. Germanice in Plas ; 
and becauſe in thoſe Conventions of the States all Cauſes were heard, debared and determined, 


therefore by Corruption they got the Name of Pleas from the Court where they were decided: Hence 


the Court that was particularly erected to hear and determine ſuch and ſuch Cauſes, was called the 
Court of Pleas. Dufr. 395. (c) That this Court was not created by, or ſoon after the making of 
Magna Charts, vide Co. Lit. 71. b. 2 Inft. 22. And for my Lord Coke's Opinion of the Antiquity of it, 
vide the Prefaces to the 8 and 9 Rep. and 8 Co. 145. (d) Before this At Common Pleas might have 
deen held in B. R. and all Original Writs were returnable there, 2 Inp. 21. 


The 


OWAR DS the Norman Period; the Power of the Fuſicior was Maddex, «. 5. 
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'596 Court of Common Pleas. 


4 Inf. 99. The Juriſdiction of this Court is founded on (a) Original Writs iſſuing 
(a) Bratton, out of the Chancery, which are the King's Mandates for them to pro- 


> ceed on, to determine ſuch and ſuch Cauſes ; theſe Writs iſſue out of 
» 


| Warranto Fu. Chancery, becauſe when the King's Court was but one, the Chancellor 


riſdictioem had the Seal; and therefore, when they were divided, he ſealed all Origi- 
von babem; nal Writs, By this Method, the Seal was a Check on the other Courts, 


_y er! to know what Cauſe was there, and likewiſe, that the (5) Fines for 


is Feta 58. having Juſtice in the King's Court ſhould be anſwered incontinently be- 


Britton 26. fore there were any Proceedings. 


ſays, On the 


Eſtabliſhment of this Court, that they ſhall plead ſuch Common Pleas as we ſhall Command them 


by our Writ, ſo that the Proceedings on our Writs may be recorded. (b) In Maddox 293 to 314. 


there are Variery of Inftances of Fines recorded for having Juſtice in the King's Courts, 


4 Inſt. 99. But this is to be underſtood when the Cauſe is between common Per- 
ſons; for when an Attorney, or any Perſon belonging to the Court is 
Plaintiff, he ſues by Writ of Privilege, and is ſued by Bill, which is in 
Nature of a Petition ; both which originally commence in the Common 
Pleas, and have no Foundation in the Chancery, T 

4 Inſt. 99. This Court, my Lord Coke ſays, is the Lock and Key of the Common 
GH Law in Common Pleas ; for herein are Real Actions, whereupon Fines 
and Recoveries do paſs; as alſo all other Real Actions by original Writs; 
alſo Common Pleas Mixt or Perſonal, in divers of which the King's Bench 


(e) But the has a (c) concurrent Juriſdiction with this Court. 
Juriſdiction | 
of each Court i 


s ſo well eſtabliſhed, that at this Day the Court of King's Bench cannot be autho- 


rized to determine a meer Real Action; ſo neither can the Court of Common Pleas, to inquire of 
| Felony or Treaſon. 2 Hawk. P. C. 2. Vide Fit. Court of King's Bench. e 2h 


4 Inft. 99. This Court, without any Writ, may upon a Suggeſtion grant Prohi- 
n bitions, to keep as well Temporal, as Eccleſiaſtical Courts within their 
. e (4) Bounds and Juriſdiction, without any Original or Plea depending; 


of Ergland, for the Common Law, which in theſe Caſes is a Prohibition of it ſelf, 


"Ach Fac. I. ſtands inſtead of an Original. 5 


And that 8 | ; | = : | 
there were ſeveral Precedents to this Purpoſe. (4) All Prohibitions for incroaching Juriſdiction 
iſſue as well out of the Common Pleas as King's Bench. Vaugh. 157. per Vaughan, Ch. Juſt, 


Vaugh. 154, This Court, in Term-Time, may award a Habeas Corpus by the Com- 


Sc. & vide 


2333 mon Law, for any Perſon committed for any Cauſe under Treaſon or 


Felony, and thereupon difcharge him, if it ſhall clearly appear by the 
Return, that the Commitment was againſt Law, as being made by one 
who had no Juriſdiction of the Cauſe, or for a Matter, for which, by 
18 Law, no Man ought to be puniſhed. Sar N 
4 Inſt. 100. This Court, upon an Adjournment, upon a Foreign Voucher may hold 
| Plea likewiſe upon other Foreign Pleas, and upon general Baſtardy, Ne 
unques accouple in Loiale Matrimony, Ec. for none but the King's Courts, 
and no Inferior Court, ſhall write to the Biſhop ; ſo likewiſe upon An- 
tient Demeſne pleaded. _ WL e 


Urt 


Court of Exchequer. 


(A) Of the Nature and Antiquity of this Court, 
(B) Jn what Caſes it has a Jurisdiction, 
(O) Of the Manner of its P2oceedings, 


1 * 
. " n 1 Py * * 
22 — ” 


2. The Court of Accounts. 3. The Court of (4) Receipt. 
Court of Exchequer (e) Chamber, being the (/) Aſſembly of all the Fruit and 
Judges of England, for Matters in Law. 5. (g) The Court of Exchequer- Tenths, e- 


of Equity in the Exchequer-Chamber. 


of Exchequer, for the Benefit of the King, by the Common Law. 4 Iyſt. 118. 


(Y Of the Nature and Antiquity of this 


Tx? Court of (a) Exchequer is an (Y) antient Court of Record 


5 4 Inſt. 103. 
for all Matters relating to the Revenue of the Crown. s the 9 


VVV 5 f a mon Deriva- 
tion of the Word, is from the old French Word Eſchequier, which ſignifies a Cheſ5- Boa 


rd, or Chequer- 


Work; and becauſe a Cloth of that Kind was laid upon the Table, upon which the Accountan:s 


telled out the King's Money, and fer forth their Accounts in the ſame artificial Manner as is done in 


the Cofferer's Account at this Day, it was called the Court of Exchequer. Maddox 109. Spelm. Gl. 
Tit. Scace'. Forteſc. on Monarchy, the Notes there, 117, 118. (b) It was formed from the Exchequer 
in Normandy, which was a Court of Sovereign Juriſdiction, and ſuperintended all manner of Com- 


plaints, by, and againſt the Sheriffs and Bailiffs who exerciſed an Ordinary Juriſdiction, and whoſe 


Duty it was to gather the Duke's Rents in each Bailiwick, and to Account for the ſame in this great 
Court; and as in the Court of Normandy, the great Officers of State ſat as Judges; fo with us, before 


the Diviſion of the Courts, the great Miniſters, as the Fuſticiar, Conſtable, Sencſchal, Chancellor 
and Treaſurer, fat in this Court; but the Treaſurer uſually preſided, as beſt acquainted with all 

Matters relating to the Revenue. Maddox 109. Vide allo for the Antiquity of this Court, and of its 
ſeveral Officers, and their Duty, 4 Inſt. 103. Sav. 48. 2 Iuſt. 104, 105, 551, 


In the (c) Exchequer there are ſeven Courts, 1. 'The Court of Pleas. (eyrne Court 
4. The of tirtt 


. 7 | 'Q Th 

Chamber, for Errors in the Court of Exchequer. 6. (5) The Court of N 
Exchequer-Chamber, for Errors in the King's Bench. 9. (i) The Court digelved by 
| pi Queen Mar, 

Parl. 1. Shs 


2. cap, 10. And the Clergy diſcharged thereof by 2 and 3 Ph. & Ma, cap. But by the Firſt of Ez, 


cap. 4. the Firſt Fruits and Tenths are re- united to the Crown, but no Court is revived, but the fame 
to be within the Rule, Survey and Government of the Exchequer, &c. 4 Ii. 120. — The Court of 
Augmentations was ereced by 33 H. 8. cab. 39. Bur Queen Mary, according to the Power given her 
by the Statute 1 Ma. cap. 10. by Letters Patents, Dated 23 January in the ſame Year, diſſolved the 
ſame Court; and the next Day, by other Letters Patents, united the ſame to the Exchequer, which 
was utterly void, becauſe ſhe had diſſolved the ſame before. 4 Inft. 118. Meer 289. But vide Plow. 377, 
542. and the Bankers Caſe, where, by the Opinion of Lord Somers, the Uniting of the Court of 
Augmentations to the Court of Exchequer was not abſurd, nor an impracticable Thing. (d) This is 
the true Center, into which all the King's Revenue and Profit ought to fall. 2 Inf. 197, (e) What 
Cauſes are to be adjourned thither, and the Method there, as to the Arguing of them by the [udtocs, 
2 Bulſt. 146. 1 Lev. 7. () 4 Inft. 68, 110. (g) Ereded by 31 Ed. 3. cap. 12. (b) Eredt by 23 
Eliz. cap. 8. (i) The Lord Treaſurer, Chancellor, and Barons of the Exchequer, ure the Judges nt 


this Court, and their JuriſdiQion is as large, for Matters of Equity, as that of the Barons in the Court 


7N (b) In 


tore HE. 8. was 


— 
8 


mance of the Common Law. 


Sab. 34. 


Ct. Eliz. 326. 


— 


eas ——— - *** 


eee 


(B) In what Caſes it has a Jurisdiction, 


A/ Y the (a) Statute of Rutland, made 10 E. 1. („) © No Plea ſhal! 
(a) Ir/ hath | 1 a ; 
been doubt- be held in the Exchequer, unleſs it ſpecially cancern the King or his 
ed, whether Miniſters. I | 
this isan AQ „ 8 | 5 5 
of Parliament or an Ordinance only, made by the King for the better Order of this Court. Ph. 
209. 4 Inft. 113.— But 2 Inf. 551. It is ſaid there is a Writ in the Regiſter under Title Brevia de Sta- 
tut, which recites the Words of this Statute; and in the Margent of the Writ Statut de Rutland is 


quoted; ſo that without Queſtion this Statute was made by Authority of Parliament. And 4 1p. 


113. it is ſaid it is enired in the Parliament Rolls, & vide 8 Co. 20,—— But 4 If. 114. it is ſaid, 
the Writ is founded upon the Common Law and Cuſtom of the Realm. (6) This is only in Affir- 


o 


38 Af. 20. The King's (c) Farmer may ſue one that detains from him Part of the 


” Ne, Abr. Poſſeſſions that he hath from the King, out of which the Farm is to be 


538. paid, by which he cannot pay his Farm to the King. 
(c) So of his | Ek 5 5 
Debtor. 2 Inſt. 551. 


4 4 gel The Debtor (4) of the King's Debtor may Sue here by Quo minus. 
(d) That the | 85 „„ | 
Leſſee of the King's Leſſee is not intitled to the Privilege of the Court of Exchequer, Owen 38. 


— Information for the Queen and Party, upon the Statute of Liveries, 
Agard and 8 E. 4. cap. 2. was brought in the Exchequer, though by the expreſs 
Cavendiſh ad- Words of the Statute it ought to be in the King's Bench, or Common Pleas, 
judged. before Juſtices of the Peace, &c. but the Exchequer is not mentioned; 
8. C. %, and it was adjudged it lay in this Court, becauſe the Queen was Party, 
. *» A or . . . | ' 8 5 N 
natur. and there were no Negative Words, without which (e) this being a Su- 
Moor 564. perior Court ſhall have Juriſdiction. _ 1 8 . 
S. C. upon a . | | „„ 
Writ of Error in Cam' Scacc', reverſed as to the Informer; for the Penalty was given to him only 
that informed in the Courts ſpecially named. 2 And. 127. S. C. reverſed accordingly. (e) Plow. 
Com. 208. | | | | 5 


38 A0. 20. If the King's Farmer ſues in the Exchequer, againſt a Perſon for de- 


1 Rol. Abr. taining of Tithes, Parcel of the Poſſeſſions to him leaſed in Farm by the 


535. King, though the Right of Tithes comes in Debate between them, yet 
the Court ſhall not be ouſted of Juriſdiction. _ | 
Lane 100. If J. S. be Parſon impropriate of D. and B. Vicar there, and the 


1 Rol. Abr. King Patron of the Vicarage, and there is a Debate between the Parſon 


538. S. C. and Vicar for Tithes, the Suit for theſe Tirhes ought to be in the Ex- 
chequer. )ͤ ̃ 

If (F) a Copyholder of the King's Manor be ſued in the Eccleſiaſtical 
;, Courts for Tithes, upon a Suggeſtion in Scaccario, that he preſcribed to 
539. S. C. pay a certain Modus decimandi, he ſhall have a Prohibition there, and 


(f) So of this Modus ſhall be tried there. | 
the King's | | 
Farmer, Lit. Rep. 525. 


Lane 55. If a Man be amerced in the King's Leet, and upon Proceſs out of the 
5 Exchequer the Bailiff diſtrains him for the Amercement, and he brings 
39, 8. O Treſpaſs, he ought to bring this Action of Treſpaſs in the Office of Pleas 
| of the Exchequer ; for the Bailiff levied it as an Officer of this Court. 

1 Rol Abr. If an erroneous Judgment be given in a Formedoz in a Copyhold 


539. Court, in the County where the King is Lord, the Party, againſt whom 


2 5 the Judgment is given, may ſue by Petition or Bill to the King in the 
„ Exchequer-Chamber, in the Nature of a Writ of Falſe Judgment, for the 
Reverſal of this Judgment; for as in the Court of a common Perſon, 

the proper Suit for Reverſal thereof is to the Lord, by Petition; fo it 
2 | 18 


the 
n 85 
eas 


old 


Om 


the 


the 


ſon, 


ſo it 
15 


rr Court of Exchequer. 3099 


againſt the Under-Sheriff, in the Exchequer, though the 8 


Motion he was ordered to proſecute here. 
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is here to the King; and the Exchequer-Chamber is the more proper 
to ſue to the King by Petition than the Chancery, becauſe it concerns 
the King's Manor. b 
An Action of Falſe Impriſonment, or other Action, may be brought 1 Rol. 44s. 
periff be the 539- 


1 wg of the Court, for the Court takes Notice of the Under-Sheriff r 8 
alſo. 1 


= . | | Sheriff. 
If A. holds Lands of the King by Fealty and Rent, and makes Lb, 4486 
Leaſe thereof for Years to B. and C. pretends a prior Leaſe to him by as 
A. though there is a Rent iſſuing out of thoſe Lands to the King, yet 
neither B. nor C. can ſue in this Court by any Privilege, in reſpect of the 
Rent; for that the King can have no Prejudice or Benefit thereby; for 
whether B. or C. prevails, the Rent muſt be paid. 2 | 

But if the King extends Lands, as the Lands of A. for the Debt of 4 Ig. 118. 
A. and Leaſes the ſame to B. for Years, reſerving Rent, and C pretends | 
that A. had nothing in the Land, but that he was ſeiſed thereof, Oc. 
this is within the Privilege of the Court; (a) for if C prevails the King (a) The 


loſes his Rent. 5 King brought 


Debt againſt 


a Prior Alien, and the Prior had Proceſs againſt 4. who detained Goods from him, without which 
he could not anſwer the King; and A. came and claimed the Goods as his Tithe as Parſon of B. 


and\thereupon Iſſue was taken for the King triable in the Exehequer. 4 Inſt. 111. 


If the King Leaſes to A. for Years, rendring Rent, the King may 4 If 119. 
diſtrain in all other the Lands of A. for his Rent, yet A. hath no Pri- 


vilege for his other Lands, to bring them within the Juriſdiction of this 


CR. Co EG Ee he 
If a Man files a Croſs Bill in this Court, he need not intitle himſelf to Hard. 160. 


the Juriſdiction of the Court, becauſe the Croſs-Bill is grounded upon 
another Bill in Court. 


So if a Man be ſued in the Office of Pleas, he may have an Engliſh Hard. 160. 
Bill to be relieved againſt that Suit, without ſetting forth Matter of Ju- 
riſdiction. „ | „„ | „ 

If A is outlawed at the Suit of B. and Lands in the Poſſeſſion of A. Hard. 176. 
extended, and C. claims Title to them, and pleads to the Inquiſition, if 
C. will bring an Ejectment for them, it muſt be in this Court, becauſe 
the King's Revenue is concerned. | | „ 
I A. hath Title to Lands under an Extent out of the Exchequer, for Hard. 193. 


Debts in Aid, he muſt bring his Ejectment for them in this Court, and 


having brought his Ejectment for them in the (5) Common Pleas, upon (6) where 
| | not allowed 
| to prolecure 
in Chancery. 2 Vern. 426. & wide 1 Vers. 220, 469, 


By the 33 H. 8. cap. 39. the Court of Exchequer has Power to dif- Sav. 22. 
charge all Debts and Duties due ro the King, upon any Equity diſcloſed . Hard. 354 
and it is by Virtue of this Act that they-diſcharge Recognizances ; and 
it ſeems by the ſaid Act, they may diſcharge Penal Laws made before 
this Statute ; but all Penal Laws made after the Statute cannot be diſ- 
charged, bur muſt be compounded. 


(C) Of 
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(a) By 13 & 


600 PTY : Court of Exchequer. 


(C) Of the Manner of its Pꝛoteedings. 


Sav. 10. IF prohibited Goods are ſeized, and Proclamation made according to 
the Courſe of the Court, the Owner ſhall not have them (a) deliver. 
14 Car. 2. ed unto him upon Security, without putting in (5) a Plea, ſhewing 
cap. 11. No Cauſe why he ſhould have them. | = 
Writ of De- | | | | | 
livery ſhall be granted but upon good Security, and for Goods periſhable, or where the Informer 
ſhall delay the Trial. (b) Upon a Bill in Equity to diſcover the Value of Cordage ſeized to the 
King's Uſe, the Defendant, in his Anſwer, made Title to it as his own, and upon giving Security 
had a Writ of Delivery, though the King claimed the Property as his own Goods, and not as Goods 
forfeited. Hard. 191, But it was ſaid, it would have been otherwiſe if the King's Title had appeared 
by Inquiſition or other Record. „ 5 | 


4 Inſt. 110. Before the 5 R. 2. ſo great Care was taken of the King's Revenue, 
that no Man might ſue or plead for their Diſcharge of any Debt, Ac- 
count or Demand in this Court, without expreſs Command, or Letter 
of the Great Seal. C > Fn il 
4 Inſt» 110 But by 5 R. 2. cap. 9. this Practice was declared illegal, and ordained, 
That the Barons ſhould have Power to hear every Anſwer of every De- 
mand in this Court; ſo that every Perſon, Oc. may plead, ſue, Oc. 
without ſuing any Writ or other Commandment. „ 
i Mod. go. In Caſe of an Outlawry, it is the Courſe of the Exchequer, to pre- 
Per Hale, Ch. fer an Information in Nature of a Trover and Converſion, againſt him 
Jul: that hath the Goods of the Party outlawed © 


3 5 Court 


t 


rt of the Conſtable and 
Earl Marſhal. 


N the King's own Court, eſtabliſhed by Millium the Conqueror, AA 27. 
there were High Officers, called the (4a) Conſtable and () Mar- Fiera, lib. 2. 
ſhal, to whom chiefly belonged the Conuzance of Matters of Ho- c. 31. Spelm. 
nour, War, and Peace; and therefore all Foreign Facts committed Jace (9) Te 

by the King's Subjects were referred to them to determine, accordin e He 


. a © Norman Ex- 
to the Law of Nations and of Arms. traction, and 


| | . 5 came from 
their Comes Stahuli; there was the like Officer in Fance, called Le Conſtable de Franc, who was the 


Great Genera] of the Army, whoſe Power was confined to Matters of War only: But it ſeems, the 
Conſtable of England had a Civil, as well as a Military Juriſdiction, eſpecially as to Matters tranſ- 
acted in Foreign Parts; this Officer was firſt creared in William the Conqueror's Time, and was an- 
tiently Hereditary, and went ro Females; but being an Office of ſuch high Power and Dignity, it 
became formidable to the Crown; and therefore H. 8. got rid of ir, fince which, there has been no 


can 


ſuch Officer for a Conſtancy, but only one creatcd pro hac vice. Vide the Notes to Forteſ. on Monarchy. 
130. 48 E. 3. 3. 13 H. 4.4, 5. 4 Inft. 127. Dyer 28 5. (5) Of the ſeveral Kinds of Marſhals that 
were Attendants on the King's Court, and the Nature of their Offices, vide Maddox 31, 32, 33. And 
that the Marſhal that was joined with the Conſtable, ſat as Judge with him, and was called the 
Earl Marſhal, or Marſhal of England, wide Fleta, lib. 2. cap. 3. Maddox 33. Show. P. C. 60. Co. Lit. 


74. 4 Inft. 12%. 


But to underſtand the Nature and Juriſdiction of this Court, at pre- 
ſent I ſhall conſider, _ 


(A) Of the Manner of holding this Court, and there- 
in, whether it can be held by Commillton, by the 
Earl Marſhal only ; and whether it may be pꝛohibit⸗ 

ed if it exceeds its Jurisdiction, 


(B) Jn what Caſes it has a Jurisdiction. 
(C) Of the Fozm and Manner of its Pꝛoceedings. 


— 


* — —_— 


(a) Of the Manner of holding this Court, 


and therein, whether it can be held by Com- 

miſſion, by the Earl Marſhal only; and 

whether it may be pꝛohibited if it exceed its 
Jurisdiction. 
I: ſeems (c) agreed, that during the Lunacy of the Earl Marſhal, this ( So re- 


Court may be holden before Commiſſioners deputed to exerciſe his Office. ſolved in 


| | Parker's Caſe. 
1 Ley. 230, and 1 Sid. 353. S. C. cont' Twiſden, who held ſuch Commiſſion illegal, and againſt the 


Petition of Right. 3 Car, 1. But per 2 Hawk. P. C. 14. ſuch Commiſſions, founded on the plain Necel- 
ſity of the Caſe, and intended to prevent a Failure of Juſtice, as to Caſes of which no other Court 


hach Conuſance, ſeem not age ipſt the Purview of the Petition, which complains, that Commiſſions 
had been granted for the Trial of certain Capital Offenees, and other Outrages, by the Martial Law, &c, 


710 It 


* 
=.4 


44 


602 Court of the Conſtable and Earl Marſhal. 
(a) To this It has been a Matter greatly debated, whether this Court can be holden 
Purpoſe are before the Lord Marſhal only, without a Conſtable ; and thoſe, who are 


a 4 4 75 for the Negative, ground their Opinions chiefly on the Statutes, (4) an- 
48 E. 3. 3. tient Law Books and Records, which ſeem to mention the Conſtable as 
37 H. 6. 20. the only, or at leaſt, as the principal Judge of this Court. 

o H. 6. 6. , | 9 95 

Ts H. 4. 5. Ruſpworth's Coll. Vol. 1. 107. S. P. C. 65. 2 Inft. 51. 3 Inſt. 123. Co. Lit. 74. b. Cromp. 
Fur. 82. | N 
BA 41. But notwithſtanding this, the conſtant Practice, eſpecially ſince the 


1 Rol Rep. 8. Extinguiſhment of the Hereditary Office of Conſtable in Henry the Eighth's 
2 Lev. 134. Time, of holding this Court by the Earl Marſhal only, and the general 


1 9 Notions of our () Judges and Lawyers, of the Legality of ſuch Court, 


1 Lev. 230. ſeem in a great Meaſure to eſtabliſh a contrary Opinion, and that at this 
Show. P. C. Day it may be holden before the Earl Marſhal only. EL ? 

60, 61. ; | | | | bo | | 

(b) That in the Reigns of Queen Elizabeth, and Fames the Firſt, the Judges aſſiſted in this Court, 
when holden before the Earl Marſhal only. Show. P. C. 60. 4 Inft. 126.— & vide 2 Hawk. P. C. 12, 
13. That according to the common Uſage of other Courts, which generally may be holden before 
one Judge, in the Abſence of the reſt, it ſeems a reaſonable Conſtruction to allow this Court to be 
ſo holden. | . „„ i 
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2 Hawk, P. But it is agreed, that Appeals of Capital Matters cannot be brought 
C. 13. before the Marſhal alone, becauſe 1 H. 4. which ſhews how ſuch Appeals 
ſhall be brought, is expreſs, that they ſhall be tried and determined be- 
| fore the Conſtable and Marſhal of England. D „ 

(ee) But if be- If this Court, holden before the Ear! Marſhal (c) only, exceed its 
fore the Con- Juriſdiction, it has been (4) reſolved, that it may be prohibited by the 
ſtable and Common Law Courts. - . N 
Marſhal O. 1 > „ 

&® vide Show. P. C. 60, 61. (d) In Oldii's Caſe, Show. P. C. 61, 65. 2 Hawk. P. C. 14. 
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(B) In what Caſes it has a Jurisdiction, 


Vide 8 R. 2. 38 Juriſdiction of this Court is declared by the 13 R. 2. cap. 2. 
1 p. by which it is recited, © That the Commons made grievous Com- 
GC. 10. F plaints, That the Court of the Conſtable and Marſhal daily incroach- 

1 cc ed Contracts and Treſpaſſes, and many other Actions at the Com- 
«© mon Law; and thereupon it is declared, That to the Conſtable it ap- 
ce pertaineth to have Conuzance of Contracts touching Deeds of Arms, 
and of War out of the Realm, and alſo of Things which touch War 
“ within the Realm, which cannot be determined nor diſcufſed by the 
C Common Law; with other Uſages to the ſame Matters appertaining, 
& which other Conſtables before have reaſonably uſed ; joining to the 
c“ ſame, that every Plaintiff ſhall declare plainly his Matter in his Pe- 
c tition, before that any Man be ſent to anſwer thereto; and if any 
& will complain that any Plea is commenced before the Conſtable and 
&« Marſhal, that might be tried by the Common Law, he ſhall have a 
4 Privy Seal to the ſaid Conſtable and Marſhal, to Surceaſe till it be diſ- 
c cuffed by the King's Counſel, if the Matter of Right pertain to that 

Court, Oc. — | : 

, And it is further enacted by 1 H. 4. cap. © That all Appeals o 

ee * Things done within the Realm Mall be tried and eee by the 


26 H. S. c. 13.“ good Laws of the Realm; and that Appeals of Things done out of 
35 H. 8. c. 2. —_ — <A . 2 : 
5 & 6 E. 6. cap. 11. 1 2 Pb. & Ma. cap, 10. and 2 Hawk, P. C. 14. as to its Juriſdiction at this 
Day, as to Things done beyond Sea. | | | 

| IS | | ze the 


flecting on the Honour or Gentility of Families. 


5 T HI 8 Court is to be governed by its own Uſages, as s far as they go, 3 bi. 1 125. 
Common Law, no Condemnation in it cauſes any Forfeiture of Lands, © "Mp 


Writ of Error, bur only by Appeal to the King; yet the Judges of 


the Attorney General. 


Court of the e Conſtable and Earl Marshal | 603 


cc « the Realm ſhall be tried and determined bebe the Conſtable and |! 
« Marſhal, and that no Appeal be made or purſued i in Parliament. 4 

As the Juriſdiction of this Court is reſtrained to Things touching War Roſbebortl-s 
within the Realm, it can have no Juriſdiction as to a Civil Matter, and % Part 2. 


therefore cannot proceed againſt a Perſon for bare ſcandalous Words, 8 | 


Gt. 


ne a ES} 


Alſo, though the Marſhaling of Publick Funerals belong to the He- 1 Lev. 230. 
ralds, who are the Attendants of this Court, and no other Perſons, 1 Sid. 53. 
without their Licence, can lawfully intermeddle in it; yer it ſeems to | Show. Rep, 
be ſettled, that this Court cannot puniſh thoſe who ſhall be guilty of 33: 


* 3256254 
* - 


Sh C. 
ſuch an Incroachment, becauſe it is a proper Ground for an Action on 55% F. © 


58. | „ 
the Caſe; and by the above Statutes, this Court has nothing to do with _ | | 


Matters which may be determined by the Common Law. if 
But by the conſtant Practice, and the general Opinion. of Lawyers, 3 Hawk. P. jt 


it ſeems at this Day to have a Juriſdiction as to Diſputes concerning C. 11. | i 
Precedency and Points of Honour, and Satisfaction therein; and may | 
proceed againſt Perſons for falſly aſſuming the Name and Arms of Ho- 


nourable Perſons, Oc. 


(C) Of the Form and Manner of its Pꝛo⸗ 
ktkeedings. 


and in other Caſes, by the Civil Law ; but ſince it is no Court of ? wh. P. 


or Corruption of Blood; neither can an Error in it be remedied by 


the Common Law take Notice of its Juriſdiction, and give Credit to a 
Certificate of its Judges. 


It is made a Doubt, whether the King hath any Remedy in "his Hutton 3. 
Court againſt an Offender, by way of indent or Information by 


Df 


Ok the Court of the Juſti- 
ces of Oyer and 'I ermi- 
ner, and Gaol-Delivery, 


Co. Lit. 293. TUS TIC Es of Aſſize, Oyer and Terminer, and Gaol-Delivery, were 
4 Inft. 184. appointed in the Room of the Juſtices in Eyre, who formerly went 
veg 5 Elem. their Circuits once in Seven Years, and ſuperſeded the Power of the 
9 9 85 Sheriffs Torn where- ever they came; and tranſacted all manner of 
Civil and Criminal Buſineſs; chele were Part of the King's Court, who 
exerciſed their Juriſdiction in the ſeveral Counties of the Kingdom, 
_ by communicating with the King's Court, kept an Uniformity in 

the Law. | 5 


(A) Of the Manner of autho2tzing Commiſſioners of 
Oyer and Terminer, and Gaol-Delivery : And her:tn of 
the Determination of their Power, i 

(B) Of their Jurisdiction, when appointed. 5 

(Cc) 8 Fozm ok their Pꝛoceedings and holding their 

ourts. F mf ps 


* —— bo - ts A. : 8 


(A) Of the Manner of authoz13zing Commil⸗ 

ſioners of Oyer and Terminer, and Gaol-De- 
livery : And herein of the Determination of 
their Power. : 


5 S all Juſtice proceeds from the King, ſo theſe Commiſſions muſt re- 
Bags . A ceive their Authority from the (a) Prerogative of the Crown; and 
Sn, 114, this the Common Law requires, and is alſo expreſly enacted by the 
1 Lev. 219. 27 H. 8. cap. 24. | ; 5 
(a) That the | bi 


King is the proper Judge, and may determine to whom, and upon what Occaſions ſuch Commiſſions 
may be granted. 2 Inſt. 419. 2 Hawk. P. C. 22, 23. 


4 Inft. 162. The common (5) Form of theſe Commiſhons is to authorize the 
Crom. Fur. Commiſſioners, or three or four of them, of which Number ſuch or ſuch 
* a Perſon is to be one, to inquire by the Oaths of twelve Men, of all 


175 OE Treaſons, Felonies, and Miſdemeanors, Ec. in ſuch and ſuch Place, and 
2 Hawk, P. to hear aud determine the ſame at ſuch Times and Places as ſuch Com- 
C. 20, 23. miſſioners ſhall appoint, Ec. for which Purpoſe the King acquaints them, 
(„6% Whether ee —— | 2 Et 
ſuch Juilices may be appointed as well by Writ as by Commiſſion; and for the Difference, vide 
2 Hawk. P. C. 15, 16. — That rhe Court of Seſſions in Lenden does not differ from other Commiſ- 
ſions of Oyer and Terminer, & e. Vaugh. 140. 5 | | 

I that 


CH PW 


Ons 


the 
ach 
all 
and 


oM 


em, 


vide 


mit- 


that 


adds new Commiſſioners to thoſe appointed by ir; provided ſuch new o. 
Commiſſioners attend at the Times and Places appointed by the former ; 


preſent. 


:-» 
S_ 


Oyer and Terminer, and Gaol-Delivery, 605 


that he has ſent a Writ to the Sheriffs of ſuch Counties, commanding 
them to return Juries before them at ſuch Days and Places as ſhall be 
notified by them, Cc. Si i op | | 

The Validity of ſuch Commiſſions muſt be determined according to i _4,4 296. 
their Conformity to antient Precedents ; and therefore a Commiſſion to 2 Hub. P. 
a Corporation, appointing ſome of its principal Members to be Juſtices C 16. 


of Gaol-Delivery, together with thoſe whom the King ſhould appoint 


from Time to Time, was adjudged void ; for ſuch an Authority depend- 
ing on the precarious Appointment of other Juſtices, is not agreeable to 
the known Forms of ſuch Commiſſions. But new Commiſſioners of Oyer Ree. 124. 


and Terminer may be added to the former by a Writ, or Commiſſion of F. N. B. 111. 


Aſſociation, which ſetting forth the Purport of the former Commiſſion, 1 59. ; 


19, 


and it is uſual to direct another Writ to the former Juſtices, command- 
ing them to admit ſuch new Juſtices as their Aſſociates; but ſuch Writ 
(a) binds not ſuch Juſtices to admit the new ones, unleſs they alſo pro- 
duce one directed to themſelves; and ſuch Writ to the Perſons affociated 
is always Patent, but that to the others ro admit them is Cloſe. 


(a)The King 
can grant 
but one Pa- 
tent of Aſſo- 


ciation to one Commiſſion. 2 Hawk. P. C. 19. And O; whether a Commiſſion of Aſſociation, relating 


only to a Special Cauſe, can aſſociate the Perſons named in it to thoſe appointed by a general Com- 
miſſion. 2 Hawk. P. C. 19. 8 5 | 


Upon the Death of ſuch Commiſſioners, after an Indictment taken be- Ree. 128. 


fore them, and Proceſs thereupon, a new Commiſſion may authorize E, N. B. ur. 
others to proceed, and a Writ ſhall go to the Executors of the firſt Com- 
miſſioners, to ſend the Records and Proceſſes before the new ones. 


2 Hawk. P. 
i 


After a Writ of Aſſociation, it is uſual to make out a Writ of & non Reg. 124. 
omnes, which authorizes ſuch a Number of the Juſtices appointed by the! N. B. 11. 


former Commiſſions to proceed, if all of them cannot conveniently be 2 2 _ 


There are ſeveral antient Precedents of Special Commiſſions of Oyer But tor theſe 


and Terminer, as thoſe for inquiring and determining of ſome particular 2% 2 Hawk. 
enormous Violence done to the Party who ſues it out, Oc. | 


P. C. 20, 21; 


As to the Difference between a Commiſſion of Oyer and Terminer and 2 Hawk. P. 


Gaol-Delivery, it may be proper to obſerve, that where the ſame Per- C. 20. and 


ſons at the ſame Time are both Commiſſioners of Oyer, and alſo of ſeveral Au- 


Gaol-Delivery, they may proceed by Virtue of the one Commiſſion, in cherte 


(64 h ited, 
ſuch Caſes wherein they have no Juriſdiction by the other, and execute 9 Or 


both at the ſame Time, and make up their Records accordingly. 
Theſe Commiſſions may be ſuſpended by the Court of King's Bench 4 I 163. 
ſitting in the ſame County; but the Juriſdiction of the-Juſtices is revived H. P. C. 162. 
of Courſe, when the ſaid Court no longer fits there; alſo their Authority | 
may be {ſuſpended by a Writ of Superſedcas, which is grantable on Proof 

that their Commiſſion was unduly granted; in which Caſe their Power 

may be reſtored by a Writ of Procedendo; but a Commiſſion once (b) de- That 
termined cannot be revived, nor can the Juſtices be authorized a-new ſuch Com- 
without another Commiſſion. miſſion may 


| | | be determin- 
ed expreſly or impliedly, and for the ſeveral Ways it may be done, vide 2 Hawk. P. C. 16, 17. 
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6 Pf the Court of the Juſtices of 


(c) Which 


(B) Of their Jurisdiction when appointed, 


J Iſtices of Gaol-Delivery may, by the (a2) Common Law, proceed on 
_ yh 5 J any Indictment of Felony or Treſpaſs, found before any (4) other 
1 Foamg Juſtices, againſt any Perſon in the Gaol, mentioned in their Commiſſion, 
179. and not determined,  _ Eh 


12 Co. 32. 


(a) And by 4 E. 3. cap. 2. that the Juſtices aſſigned to deliver Gaols ſhall have Power to deliver 


the ſame Gaols of thoſe that ſhall be indicted before the Juſtices of the Peace, (b) But Juſtices 


of Oyer and Terminer have regularly no ſuch Power. 2 Hawk. P. C. 21. 


Cv. Elia. go, It ſeems the better Opinion, that Juſtices of Gaol-Delivery may take 
179. Indictments againſt any Perſons within their Commiſſion. i 

1 And. 111. | 5 e 

2 Hawk. P. C. 24. H. P. C. 158. 4 Inſt. 168. 


Vide 2 Hawk. Alſo, that they may, by Virtue of a general Commiſſion, deliver the 


P. C. 24. Gaol of Perſons committed for Treaſon. | 


Vide 2 Hawk, But Juſtices of Gaol-Delivery have no Power to proceed againſt any, 


P. C. 25. except thoſe who are in actual Cuſtody ; and therefore they have no 


1 more to do with one let to Mainprize, than if he were at Large. 

2 Hawk. P. Tuſtices of Gaol-Delivery have not only Power to diſcharge Priſoners 
9. 23. acquitted before them on a Trial, but alſo (c) all ſuch againſt whom, 
neither Ju- on Proclamation, no Evidence ſhall appear to indict them: Alſo Juſtices 
ſtices of the of Gaol-Delivery may award Execution againſt Priſoners outlawed for 
Peace, nor Felony before Juſtices of Peace; and though their Commiſſion. be in 
N of Strictneſs determined after the End of their Seſſion, yet may they, after 
ee their Seſſion, order the Reprieve or Execution of the Perſons condemned 
2 Hawk, P. before them. 5 N . I 
C. 25. By the 4 E. 3. cap. 2. it is enacted, That Juſtices aſſigned to deliver 
That by the Gaols ſhall have Power to inquire. of thoſe in whoſe Ward Perſons in- 
Common „ qicted before Wardens of the Peace ſhall be, if they make Delive- 


Las they «© rance, or let to Mainprize any ſo indicted: which be not mainpernable, 


1 and to puniſh them if they do any Thing againſt this Act. 


duly bail By the 1 & 2 Ph. & M. „ If any Juſtice of Peace of the Quorum, or 
Priſoners. © Coroner, ſhall offend againſt that Statute, either as to bailing Priſoners 
3 P. cc or taking their Examinations, or the Information of thoſe that bring them 
„ before them, or not putting the ſame in Writing, or not certifying 
_ © them to the next Gaol-Delivery, or not putting in Writing the Evi- 
« dence to a Jury on a Coroner's Inqueſt of Murder or Manſlaughter, 
or not binding over material Witneſſes, or not certifying ſuch Evi- 
ce dence and ſuch Recognizances, the Juſtices of Gaol-Delivery ſhall, on 
« due Proof by Examination, ſet ſuch Fine for every ſuch Offence as 
e ſhall ſeem meet. 3 = HE 
By the 4 E. 3. cap. 5. © Juſtices of Gaol-Delivery ſhall puniſh Sheriffs 
« and Gaolers refuſing to take Felons into their Cuſtody from Conſtables 
« and Townſhips, without being paid for ſuch Receipt. © 

„ By the 1 E. 6. cap. 7. Where any Perſons ſhall be found guilty 
of Treaſon or Felony, for which Judgment of Death may enſue, and 
I & ſhall be reprieved to Priſon (d) without Judgment at that Time, thoſe 
8 “ Perſons, who ſhall at any (e) Time after be aſſigned Juſtices to (f) de- 
Juſtices have“ liver the Gaol where ſuch Perſons ſhall remain, ſhall have Authority 


no Power to © to give Judgment of Death againſt ſuch Perſons, as the ſame Juſtices 
award tne 


Execution of Perſons condemned by former Juſtices, and reprieved by them. Dalſ. 20. Dyer 165. 


2 Hawk. P. C. 27. (e) Extends to ſubſcquent Commiſhoners authorized by a Succeſſor, as well as 
to thoſe authorized by the fame King. 7 Co. 31. Daiſ. 20. (F) Extends not to Juſtices of Oyer and 


Terminer. 12 Co. 33. 


2 © before 


; | 15 a OD ; | : 3 3 ns ; P 
their Adjournments in the preſent Texſe ; but by the Multitude of Precedents the Entry 


* 


Oyer and Terminer, and Gaol-Delivery. 607 


« before whom they were found guilty might have done, if their Com- 
s miſſion of Gaol-Delivery had continued. | 


(C) Ok the Fozm of their pꝛoceedings and 
holding their Courts. ” 


Fa Commiſhon of Oyer and Terminer be awarded to certain Perſons rl. p. 
to inquire, Ec. at ſuch a Place, they can neither open it at another, C. 18. and 
nor (a) adjourn it thither, nor give Judgment there; and if they do, ſeveral Au- 
their Proceedings will. be coram non Judice; yet Juſtices appointed pro e 4 
hac vice may adjourn from one Day to another, though their Commiſſion vba ir 


| | | (a) That it 
have no Words to that Purpoſe. | | is moſt pro- 


er to enter 

of them in 
the Præter Tenſe is good. Raym. 115. 2 Hawk. P. C. 18. But an Adjournment, of which no Entry ap- 
pears, ſhall not be intended to have been made. 1 Sid. 348. 2 Keb. 284, 292. | 85 


By the 9 E. 3. cap. 5.“ Juſtices of Aſſize, Gaol-Delivery, and of Oyer, 
< ſhall ſend their Records and Proceſſes determined and put in Execution, 
c to the Exchequer at Michaelmas every Year ; and the Treaſurer and 


% Chamberlains for the Time being, having the Sight of the Commiſſions 
ce of ſuch Juſtices, ſhall receive the ſame Records and Proceſſes of the 
« faid Juſtices under their Seals, and keep them in the "Treaſury as the 


«© Manner is; ſo that the Juſtices firſt take out the Eſtreats of the ſaid 


Records and Proceſſes, to ſend to the Exchequer, as they were wont 


33 „„ „ | | 
By the 6 R. 2. cap. 9.“ Juſtices aſſigned to take Aſſizes, and deliver 

“ Gaols, ſhall hold their Seſſions in the principal Towns of the Counties 

* where the Shire Courts were then holden, or after ſhould be holden. 


Of the Court of the Juſtices | 


of Ailizc and Niſi pris. 


USTICES of () Aſſize derive their Authority from the Commiſ- 
ſion, by which they are impowered to inquire of all Diſſeiſins, and 4 Inf. 55 
to reſtore ſuch, as have been diſſeiſed of their Lands or T enements, . 


to the Poſſeſſion of them, by Trial at one Aſſizes. (b) Arc ſo 


the Writ of Aſſize; but for this vide Title Aſſze, and 4 Inſt: 158. Co. Lit. 153. 
To theſe, by Writ of N prins, directed to the Judges or Commiſ. 2 1»ſt. 424. 
ſioners of Aſſize, and Clerk of Aſſize, is annexed an Authority and Juriſ- 4 lf. 159- 
diction of trying ſuch Iſſues as are joined in the Courts of Weſtminſter, in 
l their 
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"608 Court of the Juſtices of Aſfiſe and Niſi prius. | 


their proper Counties; and this Method was introduced after the Laying 
aſide the Juſtices Itinerants, and was contrived for the Eaſe of the Sub. 
ject, that the Jury and Witneſſes might not be obliged to come out of 
their proper Counties. | 
4 Inf. 159. The Manner of contriving it was, to direct the Venire to return the 
Jury at ſome Day the next Term, unleſs the Juſtices Prius tali die & 
loco Venerint, there were no Iſſues returned on the Verire to make them ap- 
pear at Niſi prius; yet it was ſo much a greater Difficulty on them to ap- 
pear afterwards at Weſtminſter, which if they did not, the Diſtringas iſſued, 
that it had its Effect to convene them in their proper Counties; the Writ 
was contrived to command them to come into Court, becauſe it would 
have been improper for the Court to have commanded them to come into 
any other Place; ſo that their Appearance before the Juſtices of Aſſize, 
is an Excuſe for their Non-appearance in Bank; but if they did not ap- 
pear at the Aſſize, nor at Weſtminſter, then iſſued a Habeas Corpus and 
Diſtringas to bring them up. | 1 - 7 
6 Mod. 9. The Day at Niſi prius and in Bank are in Conſideration of Law the 
ſame, becauſe the Writ of Mit prius, which gives Authority to the Judge 
to try the Cauſe in the County, is inſtead of the Court; and therefore the 
Poſtea certified by him on the Day of Bank is the ſame as if the Jury 
had come up to the Court, and the Trial had been had in open Court. 


The Juſtices have large Juriſdiction, by ſeveral Statutes, as to all Cri- | 


minal Matters, and may puniſh Offences in Sheriffs, Gaolers, and other 
Officers, Ec. which ſee in 2 Hawk. P. C. 28 to 32, 55 Cs 


Ok the Court of Seſſions 


ok Juſfices of Peace. 


133 Court of Seſſions of Juſtices of Peace is (a) an Aſſembly of 
5 V, SY: two or more, whereof one is of the Quorum, at a Day and Place 
Tit. Fuftices 
of the Peace. | 
(a) Purſuant: 3 | | | 5 

to the Statute 34 E. 3. 1 1. by which it is enacted, That two or three of the beſt Reputation in 
the Counties ſhall be aſſigned Keepers of the Peace by the King's Commiſſion, and at what Time 
Need ſhall be, the ſame with other Wiſe and Learned in the Law. ſhall be aſhgned by the King's 
Commiſſion, to hear and determine Felonies and Treſpaſſes done againſt the Peace in the ſame 
Counties, and to inflict Puniſhment reaſonably, according to Law and Reaſon, and the Manner of 
the Decd, 5 | 


termine Matters within their Juriſdiction. 


Lamb. B. 4 Any Juſtices, whereof one is of the Quorum, may direct their (Þ) Pre- 
(\ That quch cept under their Tefte to the Sheriff, for the (c) Summons of ſuch a 
Precept can Seſſions, thereby commanding him to return a Grand Jury, and to warn 


only be ſu- 2 all 


perſeded by 


Writ out of Chancery, Lamb. B. 4. cap. 2. Crompt. uriſ. 122. (c) That a Seſſions may be holden 
without any Summons, as to Proceedings on Indictments, or on other particular Occaſions which 
noed no Attendance of Grand Jurors or Officers. Lamb. Book 4. cap. 2. 2 Hawk. P. C. 41. 

| | | | | (a) Who 


; 


before appointed by them, in order to enquire of, hear and de- 


cr 


) Pre- 
ach a 
| warn 

all 


holden 
s which 
. C. 41. 
2) Who 


Of the Court of Selflons of Juſtices of Pracr. 40% 


all (a) Stewards, Conſtables, and Bailiffs of Liberties, to be preſent 6 | 
fore them or their Fellow Juſtices, at ſuch a Day and Place, and alſo to 5 


ail obliged 

to attend, on 
Pain of be 
i | . 5 | ing amerced 
at the Diſcretion of the Juſtices. 2 Hawk. P. C. 41. As is the Keeper of the Houſe of Correttiun. 
Vide 7 Fac. 1. cap. 4. | 


attend there himſelf, and to proclaim in proper Places that ſuch Seſſions 
will be holden. 


Juſtices of the Peace, in their Seſſions, have no Juriſdiction one over A. B 
the other, according to that Rule inter Pares non eſt Pute/tas, therefore cas z. hs 
they cannot amerce a Juſtice for his Non-attendance, nor bind a Brother C. 122: 
Juſtice to his good Behaviour for uſing ſuch Expreſſions (J) in Court,? Hawk, F. 
for which, if he were a private Perſon, he might be committed, or bound 5 B 
to his good Behaviour. 8 e OEM? 1 
ces, any ju- 


ſtice of Peace may require his Fellow to find Surctics of the Peace; for Matters of this Kind require 


an immediate Remedy. 2 Hawk. P. C. 41. | 


Seſſions holden for the general Execution of the Authority of Juſtices Laub. B. 4. 
of Peace, and which are uſually holden in the four Quarters of the Year, %, 9, 20. 


are called General Seſſions; and a Seſſions holden on a Special Occaſion, nx lice 


: | , 5 H oh. P. 
for the Execution of ſome particular Branch of che Authority of Juſtices 0 . | 


of Peace, is called a Special Seſſions. 


Of the Eccleſiaſtical Courts. 


HE Church, before the Converſion of Conſtantine, was a di- Godolp. Repert 
ſtinct and independent Society from the State, and as ſuch, it 129 9 133: 
was neceſſary they ſhould have Rules and Orders among them- } RS ang 

ſelves; for the berter Government of the Body of Chriſtians, 


the Power of ſudicature was placed in the Biſhops, who had by their 


ry 5 Ca ſe. 


Wiſdom and Gravity obtained an Authority in the Church, and who 
uſed to ſend abroad their Miniſters to propagate the Goſpel in their ſe- 


veral Precincts ; and therefore they determined all Controverſies among 


them which could not be carried into a Heathen Court, without great 


Scandal to the quict and peaceable Way of Living, which was the Glory 
of the Primitive Chriſtians ; and this they founded on the Direction of 
St. Paul himſelf, Dare any of you, having a Matter againſt another, go to 


Law before the Unjuſt, and not before the Saints. After the Converſion 


of the Emperors, their Zeal for Chriſtianity made them allow the Bi- 
ſhops the ſame Juriſdiction; but then thoſe Biſhops, in their Sentences, fol- 
lowed the Laws of their Country ; but when the Pope atterwards pretended 


to Infallibility, he would no more conform his Decrees to the Laws of parti- 
_ cular States and Kingdoms; and therefore thoſe States were under a Ne- 


ceſſity of exerting their Original Right and Power of Judicature: Hence 

it is truly ſaid, That (c) the Spiritual Juriſdiction within theſe King- () 1 Ret, 
doms, is derived from the King, and that ſuch Juriſdiction, when ex- 4 367. 
ceeded, is ſubject to the Controul of the King's Temporal Courts. N 
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Pf the Eccleſiaſtical Courts. 


But for the better underſtanding the Juriſdiction allowed the Spiritual 
Courts at this Day, we ſhall conſider, 


610 


(A) The ſeveral Eccleſiaſtical Courts which exerciſe a 
Jurisdiction: And herein, 


1. Of the Court of Convocation. 
2. Of the Court of Arches. 
3. Of the Prerogative Court. 
4. Of the Court of Audience. 
5. Of the Court of Faculties. 
6. Of the Court of Peculiars. 
7. Of the Conſiſtory Courts. 
8. Of the Court of the Archdeacon. 
9. Of the Court of Delegates. + 
10. Of the Court of Commiſſioners of Review. 


(2), 0 appealing from an Inkerioz to a Duperioz 
ourt. . 855 15 : 
(C) Ok citing one out of his own Dioceſe : And there: 
in of the Boundaries of their Jurisdic tion. 
(D) In what Caſes the Eccleftaſtical Courts are allow- 
ed fo Have a Jurisdicio en. 
(E) How they are to p2oceed as to thoſe Matters in 
which they have a Jurisdiction, otherwiſe will be 
controuled by the Tempozal Courts. 8 


JOE +. 


63638 — 8 „ _ "2 a — —_ —é 


— —— 


Y The ſeveral Courts which exerciſe a Ju- 
risdiction: And herein, 


1. Of the Court of Convocation, 


(a) That HE Convocation is commonly called a National Synod, convened 


they were al- by the King's (a) Writ, directed to the Archbiſhops of Canterbury 
ways aſſem and Tork, requiring them to Summon every Biſhop, Dean, and Arch- 


\ bled by the 


Kino. deacon, a Proctor for the Chapter, and two Proctors for the Clergy of 
ing 5 Writ, h Di f. . h P 8 f 5 0 75 50 b - | þ | 

vide 4 Inſt, CAC ioceſe in the Province of (5) Canterbury; but in Tork, two Proc- 
323. Goolp, tors for each Archdeaconry. | 

Repert. 99. | | OS | 
and the 25 H. 8. cap. 19. The AQ of Submiſhon of the Clergy, by which it is expreſly declared, 
that they can only Aſſemble by Virtue of the King's Writ, Sc. (b) The Provincial Synod of Can- 
terbury conſiſts of twenty-two Biſhops, twenty-two Deacons, twenty-four Prebendaries, fifty-four 
Archdcacons, and forty-four Clerks, repreſenting the Dioceſan Clergy. Godolp. Repert. 98.— The 
Archbiſhop of Yerk, at the ſame Time and like Manner, holds a Convocation of all his Province, 


conſtantly correſponding, debating and concluding the ſame Matters with the Provincial Synod of 
Canterbury. Godolp. Repert. 98. | | 


4 Inft. 322. This Aſſembly are to meet at the Time and Place appointed by the 

King's Writ, and conſtitute an Eccleſiaſtical Parliament, the Archbiſhop 
and his Suffragans as his Peers ſitting together, and compoſing one Houſe, 
called the Upper Houſe of Convocation; the Deans, Archdeacons, a 


I | Proctor 


Ok the Eccleſiaſtical Courts. 6¹¹ | 

Proctor for the Chapter, and two Proctors for the Clergy, the Lower 

Houſe ; in which they chuſe a Prolocutor in the Nature of a Speaker of | 

the Houſe of Commons. | | 

Their Juriſdiction is in Matters of (a) Hereſy, Schiſms, and other meer 4 J,. 322. | 
Spiritual and Ecclefiaſtical Cauſes; but they cannot meddle with any (a) That the 
Matters relating to the Laws of the Land, or the King's Crown or Dig- a e he 
nity; and in thoſe in which they have a Juriſdiction they are to proceec e e 


a 2 F ed whar Opini— 
Fuxta Legem Divinam & Canones Sauctæ Eccleſſiæ. ons Are He- 


; . retical; hut 
"x ap at this Day they have Power to convene the Heretick, 2, & vid. 2 Rol. Abr. 220. 1 Hiwt 
: 4. IT ; 


Alſo by 25 H. 8. cap. 19. it was enacted that no Canons, Conſtitution, 
or Ordinance ſhould be made or put in Execution within this Realm by $45 Ls 
Authority of the Convocation of the Clergy, which were contrariant or thi; Statute 

repugnant to the King's Prerogative Royal, or the Cuſtoms, Laws or is only De- 
| Statutes of this Realm: And by this Act the Court of Convocation, as to claratory of 

the making of new Canons, is to have the King's Licence, as alſo his Ng: 

Royal Aſſent for the putting the ſame in Execution, with this Proviſo, & Vide 1 Ce. 
that ſuch Canons as were made before that Act, which be not contrariant 72: 
nor repugnant to the King's Prerogative, the Laws, Satutes, or Cuſtoms ? Rol. Abr. 
of the Realm, ſhould be ſtill uſed and executed, as they were before the 1 82 
making of the Act. | 5 oh. 33. 


a 


Vaueb. 327. 


2 Vent. 44. 2 Salk. 412. 


«BY 8 H. 6. cap. 1. the Clerks of the Convocation, their Servants, 
“ and Families ſhall have ſuch Privilege in coming, tarrying, and go- 


« ing, as the Commons called to Parliament. 


2. Of the Court of Arches. 


| The Archbiſhop of Canterbury hath a peculiar Juriſdiction in 13 4 Inſt. 337. 
Pariſhes within London, which are (Y) exempt from the Juriſdiction of, _ 5 
the Biſhop of London; the Chief of theſe is Bow; and as this Court © 2 


; b 2 | : Agreement 
was anciently held in the Church of Bou, it was called the Court of 05 Ae 


Arches from the Faſhion of the Pillars of the Steeple bent Arch-wi/e. biſhop of 
oe | | | Canterhur 
and Biſhop of London remit their Courts to each other, ſo that for Matters ariſing within the Dioceſe 
of London, the Suit may be either in the Arches, or in the Conſiſtory Court of London. Cro. C ar. 339. 
456. But whether ſuch Compoſition be good, and out of the Stature 23 H.S. cap. 19. whi ch pro- 
bhidits the Citing a Perſon out of his own Dioceſe, vide 13 Co. 4. Raym. 3. 1 Syd. 65, 178. 1 Lev. 
225. 1 Keb. 597. | 5 


0 The Juriſdiction of this Court extends not only to Eccleſiaſtical Cauſes 4 If. 337. 

0 ariſing within theſe 13 Pariſhes, of which it may take Conuzance in the bog 4, Fe. 

& firſt Inſtance, but alſo by Way of Appeal may examine affirm or reverſe Sees. 

? | the Sentences and Decrees of all inferior Eccleſiaſtical Courts within the Peer 241. 

b” Province of Canterbury. e ' 

> F 3. Of the Pꝛerogative Court of the Archbichop of Canterbury. 

zur 3 | . | 

; " 2 In this Court all Teſtaments are to be proved, and all Adminiſtrations 4 If. 339. 

5 granted, where the Party dying within the Province of the Archbiſhop vide Head of 

"or of Canterbury hath bona Neotabilia in ſome other Dioceſe than where he e FV OR 
died, which regularly is to be to the Value of 51. but in the Dios grators. 
ceſe of Landon it is 107, By Compoſition the Archbiſhop of Vr hath _ 

he teme Conor EL | | | 

1 The Probat of every Biſhop's Teſtament, or granting of Adminiſtration 4 ½. 335 

le, | of his Goods, altho' he hath not Goods but within his own Juriſdiction, 

SS | doth belong to the Archbiſhop. 


4. Of 


612 Pf the Eccleſiaſtical Courts. 


4. Ok the Court of Audience. 


4 Inft. 3379. This Court is kept by the Archbiſhop in his Palace, in which are 
For the ori- tranſacted Matters of Form only, as Confirmations of Biſhops, Elections, 
9 Conſecrations, the Granting of the Guardianſhip of the Spiritual:ties, ſede 
Court, and vacante of Biſhops, Admiſſions and Inſtitutions to Benefices, diſpenſing 


that meddles with Banns of Matrimony, and ſuch like. 
not with e | 
contentious Matters, vide Godolph. Repert. 106. 


5. Of the Court of Faculties. 


a 511 337: This is a Court which belongeth to the Archbiſhop, in which his Officer, 
a at 
. pts —_ eat Fleſh on. Days prohibited, ro ordain a Deacon under Ape, that the 
do the ſame. Son may ſucceed the Father in a Benefice, that one may have two or 
4 Inſt. 33). more Benefices incompatible, Ec. | 5 
4 Inft. 337. This Authority was raiſed and given to the Archbiſhop of Canterbury 
| by the Statute of 25 H. 8. cap. 21. whereby Authority is given to the 
ſaid Archbiſhop and his Succeſſors, to grant Diſpenſations, Faculties, Ec. 
by himſelf, or his ſufficient and ſubſtantial Commiſſary or Deputy for 
any ſuch Matter, whereof heretofore ſuch Diſpenſations, Faculties, Ec. 
then had been accuſtomed to be had at the See of Rome, as by Au- 
thority thereof. . 1 e 


6. Of the Court of Pecullarz. 


4 Inſt. 338. Theſe Courts which exerciſe an Eccleſiaſtical Juriſdiftion, and are 
Godolpb. Re- exempt from, and not ſubject to the Controul of the Ordinary of the 
pert. 119. Dioceſe, are called Peculiars, and muſt be either Regal, (Y) Archiepiſco- 
O) er pal, Epiſcopal, or Archidiaconal ; and in every one of theſe the Owner 

f the Arch. has (c) a Power of common Right to grant Adminiſtration, Ec. on Sup- 
biſhop of Poſition of an original Compoſition between him and the Ordinary of the 


Canterbury Dioceſe for that Purpoſe. 
there are 57 | | 


W 79 2999; all which belong to the Archbiſhop. Godolpb. Repert. 119. (c) 1 Salk. 40, 41. 6 
Mod. 241. 3 : | | 


7. Of the Conſiſtozy Courts. 
4 Inſt. 338. 


Godelp. Ke. The Conſiſtory Court of each Archbiſhop, and every Biſhop of every | 

pert. $3. Dioceſe, within this Realm, is holden before the Biſhop's Chancellor in 
the Cathedral Church, or before his Commiſſary in Places of his Dioceſe, 
far remote and diſtant from the Biſhop's Conſiſtory, ſo as the Chancellor 
cannot call them to Conſiſtory with any Conveniency, or without great 


Travel and Vexation, for which Reaſon ſuch Commiſſary is called Com- 
miſſarins Foraneus. | 


8. The Court of the Archdeacon. 


4 loft. 339. This Court is holden by the Archdeacon in ſuch Places as the 
Godolp. Re. Archdeacon, either by Preſcription or Compoſition, hath Juriſdiction 
bert. 60, &c. in Spiritual Cauſes within his Archdeaconry ; he is called Oculus Epiſcepi, 


and exerciſes an Eccleſiaſtical Juriſdiction, either concurrently with the 
Biſhop or excluſively, 


1 | 9. Of 


called Magiſter ad Facultates, grants Diſpenſations, as to (a) Marry, to I 


'f 
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9. Of the Court ok Delegates. 


This Court is erected by Virtue of the King's Commiſſion, which iſſues 4 12. 339. 
out of Chancery upon an Appeal or Petition directed to him, complain- 


ing of ſome Grievance or Injury the Party has ſuffered by the Sen- 
tence or Proceedings of the Eccleſiaſtical Court. 


On ſuch Appeal the King appoints (a) Commiſſioners called (5) De- (a Thete 
legates, who are to hear the Grievances complained of, and who by Commit: 
Force of ſuch Delegation have Power (c) to reverſe or affirm the Sen- ſioners may 
tence of the inferior Court; and this the King, as is ſaid, may do by OY. 
Virtue of an original Juriſdiction, which was always inherent in the Keoleh- 


| Uoecleſi— 
Crown. | NE alticks, Cor: 


| | TOW a FD OY 5 | Incumb. 56. 
But by Gibſon's Codex 1082, they were formerly only Eceleſiaſtieks. (b) The Commiſhon being drawn 


by the Clerks in Chancery, who were uſually Civilians ; or by the Chancellor, who was uſually 2 
| Biſhop ; they obtained the Name of Delegates, being a Name peculiar to that Profeſſion, Comp. In- 
cumb. 57. (c) They have Power only to affirm or reverſe, but have no Juriſdiction in the firſt In- 
ſtance, as to grant Adminiſtration, &. Latch 85. ö | | 


And by 25 H. 8. cap. 19. for reſtraining ghppeals to Rome, it is enren, 
« That for Jack of Juſtice, at or in any Courts of the Archbiſhops of this 
<«« Realm, or in any of the King's Dominions, it ſhall be lawful to the 
« Party grieved to appeal to the King's Majeſty in the King's Court of 
« Chancery, and that upon every ſuch Appeal a Commiſſion ſhall be di- 
ce rected under the Great Seal to ſuch Perſons as ſhall be named by the 
« King's Highneſs, his Heirs or Succeſſors, like as in Caſes of Appeal 
« from the Admiral's Court, to hear and definitely determine ſuch Ap- 
E peals, and the Cauſes concerning the ſame, which Commiſſioners, ſo 
by the King's Highneſs, his Heirs and Succeſſors, to be named or ap- 
<« pointed, ſhall have full Power and Authority to hear and determine 


a) 


every ſuch Appeal, with the Cauſes and all Circumſtances concerning | 
e « the ſame ; and that ſuch Judgment and Sentence, as the ſaid Commiſ- | 
—_- „e ſioners ſhall make and decree in and upon any ſuch Appeal, ſhall be good 6 
* c and effectual, and alſo definitive, and no further Appeals to be had or | | 
5 &« made from the ſaid Commiſſioners for the ſame. | q 
1e No Appeal lies to them from a local Viſitor, nor in any Caſe of a 4 t zac. | I 
Temporal Nature, nor did it lie from the High Commiſſion Court, when er 782. | 
6 in Being, becauſe they themſelves were only Delegates acting by imme 
diate Commiſſion from the King. 5 ! 
A Suit commenced before the Delegates does not abate by the Death y,,, ;.. 
of either of the Parties, | | & wide 7” 
2 Keb. 768, 778. Hetley 107. Cro. Car. 483. 1 „ 
ery 1 Fa | 
in If the Delegates exceed their Authority, or proceed in Matters not pro- Moor 460, 
ele, m perly within their Conuzance, they may be prohibited by the King's Tem- 453: | 
Nor | poral Courts. e | | FS mag bod 
reat t 2255 
oy 10. Court of Commiſſioners of Review, 
After a Sentence by the Delegates the King may grant a Commiſſion . 
of Review, and ſuch Commiſſioners may reverſe the Sentence of the De- ide 4 Inſt ; 
legates, for the King's Power is not reſtrained by the Statute 25 H. 8. 341. 
the cap. 19. ſupra, which ſays that ſuch Sentence ſhall be dèfinitive; alſo the Mo 463, 
Ction Pope after a definitive Sentence by the Canon Law uſed to grant a Com- _ 273 
* miſſion ad revidendum, and ſuch Authority as the Pope had, claiming as [t. Reps 232. 


fupreme Head, doth of Right belong to the Crown, and is annexed th 
by the Statutes of 26 H. 8. cap. 1. 1 Eliz. cap. 1. | 


Of X ) Of 


ereto 


Of the Eccleſiaſtical Courts, 


(B) Of appealing from an inferio2 to a ſupe- 
rioꝛ Court. 


4 Inſt. 340. Py Subject has a Right to appeal, and every ſuperior Court eng: 
bled by Law to hear and determine ſuch Appeal, is obliged to receive 
the ſame, 50 after ſuch Appeal duly made, the inferior Court is tied up 
from proceeding any farther in the Cauſe. 
« By 24 H. 8. cap. 12. from the Archdeacon's Court the Ae is to 
cc the Biſhop of the Dioceſe ; but when the Cauſe is commenced before 
c an Archdeacon of any Archbiſhop, or his Commiſſary, the Appeal 

«© muſt be to the Court of Arches. | 
« And by the ſaid Statute, from the Biſhop of the Dioceſe, his Chan- 
* cellor, or Commiſſary, the Appeal is to the Archbiſhop of either Pro- 

< vince reſpectively. _ 

. By 25 H. 8. cap. The Appeal from the Prerogative Court is to the 
« King in Chancery, who appoints Delegates by Commiſſion to hear and 
« determine the Appeal. 


(a) But by And it ſeems by the ſaid Statute that an Appeal from the Arches is 
24 H. 8. . to be to the (a) King in Chancery. 
12. ſuch Ap- 


peal i is to be to the Archbiſhop ; and ſo is 4 * 341. Eur vide Carth. 169. That an Appeal PIE a 1 
lie from the Dean of the Arches to the Archbiſhop as Viſitor, becauſe they are one and — ſame; at 
leaſt it would be but * fr om the Deputy to the Principal, e 


cc Alſo by 25 H. 8. cap. 19. Appeals from the Court of Peculiars, or 

Places exempt, which were before to the See of Rome, ſhall be hence- 
cc forth into the Chancery, and ſhall be there determined before Commiſ- 

5 & ſioners of Delegates under the Great Seal, c. 
4 ft. 339, If the Matter concerns the King, the Appeal muſt be to the higher 
20- 1 of Convocation of that Province. | 
4 Inſt 539 By 24 H. 8. cap. 12. and 25 H. 8. cap. 19. all Appeals from a definitive 
Sentence muſt be within 15 Days. 

4 In. 3499. „ By 25 H. 8. cap. 19, there ſhall be no ee to the £ See of Rene, 


| Vide Title cc 
Prout under Pain of a Fræmumire. 


(C) Ok citing one out of his own Dioceſe, 
and therein of the Boundaries of their E 
Jurisdiction. 


* 23 H. 8. cad. 9. it is enacted, © „That no Manner of Perſon ſhall 
© be from henceforth cited, or ſummoned, or otherwiſe called to 
e appear by himſelf, or herſelf, or by any Procurator before any Ordi- 
% nary, Archdeacon, Commiſlary, Official, or any other Judge Spiri- 
© tual, out of the Dioceſe or Peculiar Juriſdiction, where the Perſon 

s of which ſhall be cited, ſummoned, or otherwiſe (as is aforeſaid) called, 
„ ſhall be inhabiting and dwelling at the Time of awarding or going forth 
< of the ſame Citation or Summons, except that it ſhall be for, in, or 
« upon any of the Caſes or Cauſes hereafter written, that is to ſay for 
% any Spiritual Offence or Cauſe, committed, or done, or omitted, fol- 
& lowed, or neglected to be done, contrary to Right or Duty by the 
" Biſhop, Archdeacon, Commiſſary, Official, or other Perſon, having 
I Spiritual 
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Spiritual Juriſdiction, or being a Spiritual Judge, or by any other Per. 


ſon or Perſons within the Dioceſe, or other Juriſdiction whereunto he 


or ſhe ſhall be cited, or other wiie lawfully called to appear and anſwer; 
and except alſo it ſhall be by or upon Matter or Cauſe of Appeal, or 
for other lawful Cauſe, wherein any Party ſhall find himſelf or herſelf 
grieved or wronged by the Ordinary, Judge, or Judges of the Dioceſe 
or Juriſdiction, or by any of his Subſtitutes, Officers, or Miniſters 
after the Matter or Cauſe there firſt commenced, or begun to be 
ſhewed unto the Archbiſhop or Biſhop, or any other having Peculiar 


Juriſdiction, within whoſe Province the Dioceſe or Place Peculiar is; 


or in Caſe that the Biſhop, or other immediate Judge or Ordinary 
dare not, nor will not convent the Party to be ſued betore him ; or in 
Caſe that the Biſhop of the Dioceſe, or the Judge of the Place, 
within whoſe Juriſdiction, or before whom the Suit by this Act ſhall 
be commenced and proſecuted, be Party directly or indirectly to the 
Matter or Cauſe of the ſame Suit; or in Caſe that any Biſhop, or any in- 


ferior Judge having under him Juriſdiction in his own Right and Title, 
or by Commiſſion make Requeſt or Inſtance to the Archbiſhop, Biſhop, 


or other ſuperior Ordinary or Judge, to take, treat, examine, or de- 
termine the Matter before him or his Subſtitutes, and that to be done 


in Caſes only where the Law Civil, or Canon doth affirm Execution of 


ſuch Requeſt or Inſtance of Juriſdiction to be lawful or tolerable, upon 


Pain of Forfeiture to every Perſon, by any Ordinary, Commiſſary, 
cc 


Official, or Subſtitute by Virtue of his Office, or at the Suit of any 
Perſon, to be cited or otherwiſe ſummoned or called, contrary to this 
Act, of double Damages and Coſts, for the Vexation in that Behalf 


ſuſtained, to be recovered againſt any ſuch Ordinary, * 


Archdeacon, Official, or other Judge, as ſhall award or make Proceſs, 
or otherwiſe attempt or procure to do any Thing contrary to this Act, 
by Action of Debt or Action upon the Caſe, according to the Courſe 
of the Common Law of this Realm in any of the King's High Courts, 
or in any other competent Temporal Court of Record, by original 
Writ of Debt, Bill or Plaint, in which, c. and upon Pain of Forfei- 
ture for every Perſon ſo ſummoned, cited, or otherwiſe called, (as is 
aboveſaid) to anſwer before any Spiritual Judge out of the Dioceſe, or 
other Juriſdiction, where the ſaid Perſon ſo dwelleth, or is reſident, 
or abiding, 107. the one Half thereof to be to the King ; and the other 
Half to any Perſon that will ſue for the ſame in any of the King's ſaid 
Courts. | — 


to call, cite, and ſummon any Perſon or Perſons inhabiting or dwell- 
ing in any Biſhop's Dioceſe within his Province for Cauſes of Hereſy, 
if the Biſhop or other Ordinary immediate thereunto conſent, or if 
that the ſame Biſhop, or other immediate Ordinary, or Judge do not 
his Duty in Puniſhment of the ſame. 


Provided alſo that this Act ſhall not extend in any wiſe to the pre. 


rogative of the moſt 'Reverend Father in God the Archbiſhop of 
Canterbury, or any of his Succeſſors, of or for calling any Perſon or 


Perſons out of the Dioceſe where he or they be inhabiting, dwell- 


615 
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— 


I. — — — 


ing, or reſident, for (a) Probate of any Teſtament or Teſtaments, any (a) Gal. 


Thing in this Act contained to the contrary. 


“ Provided alſo that this Act be not any Way hurtful or prejudi- 
cial to the Archbiſhop of Tork, nor to his Succeſſors of, for or concern- 
ing the Probate of Teſtaments within his Province and Juriſdiction, 
by Reaſon of any Prerogative, any Thing in this Act to the con- 
trary notwithſtanding. | | 


37 


| "1 $10 
Extends only to the Probate of Wills, 


616 Of the Eccleſiaſtical Courts. 
In the Conſtruction of this Statute the following Opinions have been 
holden, that the Archbiſhop of Canterbury cannot cite a Perſon for Sub- 
{traction of Tithes living in Eſex into the Court of Arches holden in 
London, altho* Eſſex be within the Dioceſe of London, and that this Sta- 
tute like all other Acts of Parliament ſhall! be expounded by the Judges 
of the Common Law, altho' they relate to Spiritual Perſons and Affairs, 
and that where- ever an Act of Parliament prohibits the doing a Thing, 
any Court acting contrary may be reſtrained by Prohibition. 

1 Lev. 96. e If a Perſon inhabiting within one Dioceſe doth ſubſtract and withold 

Goch. 191. his Tithes within another Dioceſe, a Suit may be commenced and proſe- 

2 Brownl. cuted in the Court of the Biſhop, in whoſe Dioceſe the Tithes are ſo ſub. 
Hard, 21. ſtracted, and the Party ſo ſubſtracting his Tithes may be there cited and 


Wirch Ent. ſummoned, altho' inhabiting within another Dioceſe. 

O. a. | | 
8. Car. 97. 1 Rol. Rep. 3 29. Carth. 416. Machin and Moulton, S. P. adjudged, for Dioceſe in this 
Stature ſignifies Juriſdiction, and it is the Locality of the Lands which gives Juriſdidion, altho' the 
Maxim in the Civil Law is forum ſequitur reum. 5 Mod. 450. S. C. 2 Salk. 549. S. C. | | 


13 Co. 4, 5, 


('s 


i Vent, 233. So a Suit for a Legacy may be in the Dioceſe where the Will is proved, 
; 0 altho' the Defendant lives in another Dioceſe, and the Citing of him out 


Like point. of ſuch Dioceſe is not within the Statute, 


1 Salk. 164, So where A. and others, who lived in the Dioceſe of Litchfield and Co- 
| ventry, but occupied Lands in the Dioceſe of Peterborough, were taxed in 
the Pariſh where they occupied Lands for the new caſting of the Bells of 

the Church; and upon Refuſal to pay, a Suit was commenced againſt 
them in the Dioceſe of Peterborough ; and it was held that occupying 
Lands made them Inhabitants, and that the citing of them into the Dio- 
ceſe where the Lands lay, and in Reſpect to which they were chargeable, 


| (a) 4 Med, Was not withjn the Statute ; alſo (a) that Bells were more than a meer 
211. S. C. Ornament, which the Inhabitants were bound to repair. | 
And there | | | | 18 

ſaid that a Prohibition was granted, becauſe but a perſonal Charge, and not like the Repairing of 
the Church, which is a real Charge upon the Land, let the Owner live where he will. 4 

13 Co. 4. My Lord Coke ſays that by this Statute the Archbiſhop is reduced to 

3 and a proper Dioceſe, or Peculiar Juriſdiction, unleſs it be in five Caſes, as 1ſt, 

8 In Default of the Ordinary. 24ly, In Caſe of Appeal. 34ly, Or in Caſe 


the Ordinary dares not, or will not convent the Party. 4thly, Or if the 


(%) On Sug- Ordinary be Party to the Suit below. $7hly, In Caſe (5) of Inſtance and 
geſtion that Requeſt by the Ordinary. e 
the Party is | | | | 

ſued out of the Dioceſe, the Court grants a Prohibition; but if it appears upon Proof that it was up- 
pon Requeſt to the Archbiſhop, accorcing to the Exception, the Prohibition will be ſtayed. 5 Mol. 
71. Godb. 214. Latch 180. — The Party in alledging ſuch Requeſt need not ſhew the Matter 
ſpecially, that it might appear to have been of a ſpiritual Nature, nor that the Requeſt was under 
Seal. Cro. Car. 162. —The Requeſt may be from a Peculiar to the Ordinary of the Dioceſe. Cxo. 
Car. 162. — But whether frem a Peculiar Court, or frem Archdeacon's Court immcediatel 
Archbiſhop, vice Bob. 16, 186. 1 Syd. 90. 5 Mod. 238, 239. 


y fo the 


12 Co. 76. The Party who is cited out of his Dioceſe muſt move for a Prohibition 
ere before Sentence, for by litigating the Matter in that Court he ſubmits 
. '6 VF. 7 


97 to the Juriſdiction. 3 
Carth. 34, 33. But if upon the Face of the Libel it appears that the Party is an In- 
| habitant ar a Place out of the Dioceſe, there the Libel is Felo de ſe, and 
in ſuch Caſe the Sentence makes no Alteration. | G 
Let in a Caſe where A. in the Libel was named of D. in Hampſhire, 
which is known to be within the Dioceſe of Mucheſter, into the Dioceſe of 
London, and tho' Aﬀidavits were offered of that Matter, yet being after 
Sentence, the Court held that they could not take any Notice within what 
Liocele D. in Hampſh!re was, for they could not ex Officio take Notice of 
the Limits of Biſhopricks, but they ſhould not take it to be within the 
þ. oper Diccel”, 3 


I The 


Carth. 34. 


Of the-Eccleſialtical Courts, 
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The Boundaries of all Juriſdictions ſhall be determined in the King's = Kol. Abr. 


Temporal Courts; fo if the Queſtion be, Whether in ſuch a Place there: % Severs! 
te s ot Ton (; a 5 2 Caſes to this 
be a peculiar Juri on exempt from the Ordinary, this ſhall he de- 


WE Purpoſe. 
termined by the King's Temporal Courts; for it would be unreaſonable | 


that the Archbiſhop, or Biſhop, ſhould be Judge in his own Cauſe, and 


if they take upon them to determine any of thoſe Matters, a Prohibi- 
tion will be granted. | 


-—y 


O) Jn what Cafes the Eccleſiaſtical Courts 


are allowed to have Jurisdiction. 


PHE Statute 13 E. 1. called the Statute of Circumſpeffe AFatis, and 


L 9 E. 2. called Articuli Cleri, are the moſt antient, as well as the 
principal Statutes, which declare in what Caſes the Eccleſiaſtical Courts 


ſhall have Juriſdiction. 


The Words of the firſt are, © The King to his Judges ſendeth Greet- 

ing: Uſe your ſelves circumſpectiy in all Matters concerning the Bi- 
ſhop of (a) Norwich and his Clergy, not puniſhing them if they hold (%) The Bi- 
Plea in Court Chriſtian, of ſuch Things as be (C) meerly Spiritual, ſhop of Nor 
that is, to wit, of Penance enjoined by Prelates for deadly Sin, as For- wich is only 
< nication, Adultery, and (c) ſuch like, for the which, ſometimes Cor- R for A 
poral Penance, and ſometimes (4) Pecuniary is enjoined, eſpecially if OOO, 
& a Freeman be convict of ſuch Things; alſo if Prelates do puniſh for eth to all the 
<« leaving the Church-yard uncloſed, or, for that the Church is (e un- Biſhops with- 
covered, or not conveniently decked ; in which Caſes none other Pe- in the 


© nance can be enjoined but Pecuniary. tem, If a Parſon demand of my gg 


2 Inſt. 487. 


c his Pariſhioners, Oblations, or (f) Tithes due or accuſtomed, or if (% As Here- 


< any Parſon do ſue againſt another Parſon for Tithes, greater or ſmal- iy, Schiſm, 


cc ler; ſo that the fourth Part of the Value of the Benefice be not de- Hol 010075, 


c“ manded. ſtem, If a Parſon demand Mortuaries in Places where 4 1% 8. 
α Mortuary hath been uſed to be given. Item, If a Prelate of a Church, (+) As Inceſt, 
& or Patron, demand of a Parſon a Penſion due to him, all ſuch De- Solicitation 

mands are to be made in a Spiritual Court, and for laying (g) vio- of Chaſtity: 


© lent Hands on a Clerk; and in Cauſe of Defamation it hath been > CR bo 


granted already, that it ſhall be tried in the Spiritual Court when Mo- intended by 


cc ney. is not demanded ; but a Thing done for Puniſhment of Sin, and way of Com- 


cc likewiſe for breaking an Oath, in all Caſes afore rehearſed, the Spiritual eee on 
ce Judge ſhall have Power to take Knowledge, notwithſtanding the King's ( This goth 


< Prohibition. 7 not extend 


| | | | LO to a private. 
Chapel which a Man has to his own Uſe, nor to the Chancel, which is to be repaired by the Par- 
ſon. 2 Inſt. 489. (f) For this vide Title Tithes. (g) The Suit muſt be pro ſalute Anime ; and there- 
fore if the Clerk ſue in the Court Chriſtian for Damages for the Battery, he incurs a Præmunire, for 


the Eccl:fhaftical Judge ought to proceed only to correct the Sin. 2 Inſt. 492.— If a Clerk be ar- 


reſted by Proceſs of Law, he cannot for this ſue in the Eccleſiaſtical Court. 2 Inſt. 492.-—— If a 


Clergyman be only aſſaulted, no Remedy is to be had in the Spiritual Court, but in the Common 
Law Courts. Cro. Eliz. 753. Pryn's Caſe, Sk | 


The Statute Articuli Cleri, or 9 E. 2. enumerates ſeveral Caſes in For the wa 
which the Spiritual Courts ſhall have Juriſdiction ; particularly as to e ee 
Tithes, Obventions, Oblations, Mortuarics, Redemption of Penance, 2 Inſt. ; 
violent laying of Hands on Clerks, Defamation; in which Cafes the 399 to 639. 


King's Prohibition ſhall be of no Force. 


18 | _ Matters 


Caſe. 


(F) Bur it medy muſt be by Appeal. 


Lynwood 174 be prohibited. 


618 Df the Eccleſiaſtical Courts. 


(a) Matters Matters Teſtamentary, as the granting Probate of Wills, granting Ad- 
Teſtamen- miniſtration, Sc. are of Eccleſiaſtical (a) Conuzance, and in theſe they 
tary arg may proceed according to the Eccleſiaſtical Law, and their Sentences ſhall 


jantes be preſumed juſt and agreeable to ſuch Law, though (5) contrary to 


of the Spi- the Rule and Reaſon of the Common Law. 


ritual Courts | : | . 5 
by the Cuſtom of England, and not by the Eccleſiaſtical Law. Lynwood 174. Verbo Avrprobatis, vide 
1 Salk. 37.—Anriently the Probate of Teſtaments was in the County Courts. Lamb. Saxon Laws 117, 


Where the Biſhop and Sheriff ſar together. Wilkins 78. Lamb. Saxon Laws 64. William the Conqueror 


firſt ſeparated the Eccleſiaſtical from the Civil Juriſdiction; yet his Charter does not mention Mat- 
ters Teſtamentary, or the Probate of Wills, to be of Eccleſiaſtical Conuzance, but only ſays, 
that the Crimes that were to be proſecuted pro ſalute Anime were to be of that Conuzance, Selden 
Fadm. 167. But afterwards the Eccleſiaſtical Courts obtained a Juriſdiction herein, the Clerg 

having perſuaded the People that every Diſpoſition of the Teſtator was Gratuitous and Charifable, 
and to be diſpoſed" of by the Executor, for the Good of the Soul of the Party deceaſed. Selen 


Fadm. 168. 9 Co. 38. (6) 4 Co. 29 7 Co. 47. 


5 Co. 73. b. Although the Spiritual Court hath Conuzance of the Probate ef Teſta- 
2 Kol. Abr. ments, yet if (c) a Court-Baron hath had Probate of Wills Time out of 
L) 80 by the Mind, and hath always continued that Uſage, every Will within the 


Cuſtom of Precincts thereof muſt be proved there; and if the Spiritual Courts take 
London, the upon them to grant the Probate of any ſuch Will, a Prohibition lies. 


_ Government 


of Orphans, and Effects of Perſons dying in London, belongs to the Mayor and Aldermen of London; 
and if any Suit be commenced, or Proceedings had in the Eecleſiaſtical Court, for any Matter 


* 


within ſuch Regulation, a! Prohibition lies. 5 Co. 734. 2 Inſt. 249, 660. March 107, 


9 Co. 38. If the Will is proved in the Eccleſiaſtical Court, that Court has exe- 
Henſlow's cuted its Authority, and the (4) Executors muſt ſue in the Temporal 

A % Courts to get in the Eſtate of the Deceaſed. . iy ts 
(a) An Ad. | 


miniſtrator muſt ſue for the Goods of the Inteſtate in the Temporal Courts, for the Eccleſiaſtical 
Courts cannot try the Property of Goods. 2 Rol. Abr. 287. Say and Harewood; and à Prohibition 


granted for ſueh a Suit. 


As the Eccleſiaſtical Courts have now the Probate of Teſtaments, they, 

as incident to ſuch Juriſdiction, have Power to determine all thoſe Mat- 

| ters that are neceſſary to the Authenticating every ſuch Teſtament ; 

(% Raym. therefore, (e) if the Seal of the Ordinary appears, it cannot be ſuggeſt. 
406, 40. ed or given in (F) Evidence in the Common Law Courts, that the Will 
2 Rol. Abr. was forged, or that the Teſtator was Non compos, or that another Perſon 
22 131. Was Executor; for of theſe they had a proper Juriſdiction, and the Re- 


may be given, 


in Evidence, that che Seal was forged, or the Will repealed, or that there were bona Notabilia, be- 


cauſe that is not in Contradiction to the real Seal of the Courts, but admits the Seal and avoids it. 
1 Lev. 235, 236. Vaugh. 207. 1 Show. 293. | . e po | 


2 Rol. Abr. Although regularly, where the Spiritual Courts have Conuzance of the 
01 N Principal, they ſhall have Conuzance of the Incidents and Acceſſaries; yet 
nas 65. if the Incident is a Matter meerly Temporal, or if a Temporal Matter 
Hetley 8). be pleaded in Bar of an Eccleſiaſtical Demand, they muſt proceed in the 

2 Inſt. 608. Eccleſiaſtical Court according to the Temporal Law; otherwiſe they will 
| As if Payment be pleaded in Bar of a Legacy, and there is but one 
Cro. Eliz. 88, Witneſs, which the Eccleſiaſtical Court will not admit, becauſe their 


666. | ars f K w_ 
. 158, Law requires two Witneſſes; there the Tempora] Courts will prohibit 


1 Sid. 161. 


173. them, becauſe it is a Matter Temporal, that bars the Eccleſiaſtical De- 
Richardſon | 


and Deſboroww adjudged. 4 Mod. 285. 2 Salk. 547. Shotter and Friend adjudged. Carth. 142. S. C. ad- 
judged. — But it is not ſufficient Ground for a Prohibition, to ſuggeſt that the Spiritual Court ob- 
jected to the Credibility of a Witneſs, nor to ſuggeſt that the Plaintiff had only one Witneſs to prove 
the FaQ, unleſs that he alledge that he offered ſuch Proof, and it was refuſed for Inſufficiency, 
Carth. 143, 144. 


4 EE But 


ES. | ER, Gd 


Diſtribution where the Party dies Inteſtate. 


Alimony, Oc. are within the Juriſdiction of the Spiritual Court. 


Pk the Eccleſiaſtical Courts 


But if there be but one Witneſs to prove a Nuncupative Will, and the Carth 143. 
Eccleſiaſtical Court refuſe the (a) Probate thereof, becauſe to every ſuch her Cur. 
Will their Law requires two Witneſſes, no Prohibition lies; becauſe there 60, Let If n 


- | . . Fo . 93 0 = R . 1 
is no other Way of authenticating ſuch Will but in the Spiritual Court, of ſock pep 
and this being the principal Matter, they had Conuzance thereof, is pleaded, 


and proved 


by one Witneſs, and they refuſe the Plea for want of ſufficient Proof, a Prohibition will go; be- 


cauſe the Revocation is a Temporal Matter. Telv. 92. by three Judges againſt two, & vide 2 Hol. 
Abr. 299. Carth. 143. S. C. Are 1 5 Y Judg ag , ide 0 


If the Spiritual Court do admit a Will, but yet will not give the Pro- For this vide 
bate to the Executor becauſe he cannot give Security for a juſt Admini- Tit. Executors 
ſtration, the Temporal Courts will grant a Mandamus ; for though they 974 4dmini- 
are to determine whether there be a Will or not, yer if there be a Will, Aare“ > 
the Executor has a Temporal Right, and they cannot put any Terms up- in eg 
On him but what are mentioned in the Will. . Caſes the 


8 Court of 
Chancery will compel Executors to give Security, 


If an Executor, after Probate, becomes (b) a Bankrupt, yet the Spi- a $00 
ritual Court cannot revoke the Adminiſtration ; for he is intruſted by the 1 $a; 26, 


Teſtator, who was the proper Judge of his Fitneſs and Sufficiency. (6) But if an 


Executor be- 


comes Non compos, the Spiritual Court may commit Adminiſtration to another, becauſe that is a Na- 
tural Diſability. 1 Salk. 36. | | | 


But the Juriſdiction of the Eccleſiaſtical Courts is confined to Wills re- 


lating to Goods and Chattels only; and therefore (c) if a Man gives (0 Hob. 263. 


Lands to be ſold for the Payment of Debts, and diſpoſes of the Money ©" Fac. 279, 


to ſeveral Perſons, that cannot be ſued for in the Eccleſiaſtical Courts, 3 = 


but only in a Court of Equity; becauſe that is not a Legacy meerly of 2 Rol. Abr. 
Goods and Chattels, but it ariſes originally out of Lands and Tene- 285. 


ments. SH 7 2 Mod. 90. 
But if a Rent be deviſed out of a Term for Years, the Eccleſiaſtical 1 Lev. 179. 
Courts may hold Plea thereof; for the Term for Years being only a Chat- 1 Si. 279. 
tel is Teſtamentary, and conſequently the Rent deviſed thereour. 2 Keb. 8. S. C. 
If a Man makes a Will, and appoints A. and B. his Executors, to 

each of whom he gives five Pounds, but makes no Diſpoſition of the Re- 5 Hed: 247. 


ſidue of his Eſtate. the Eccleſiaſtical Courts cannot compel a Diſtribu- © ie. 6nd 


6s Smith, and 
tion of (d) ſuch Reſidue, for they have only a Juriſdiction to order a Prohibition 
| | granted ac- 


| 5 cordingly. 
(d) Where the Courts of Equity in ſuch Caſe will conſider the Executors as Truſtees only, and com- 


pel a Diſtribution, vide Tir, Executors and Adminiſtrators, and where they have a concurrent Juriſgdic- 
tion with the Eccleſiaſtical Courts, vide 1 Chan. Ca. 200. 2 Chan. Ca. $5, 95. 2 Vent. 362. 2 Vern. 47, 
76. Preced. Chan. 546. 5 | | „„ | | 


Matrimonial Cauſes, as Marriage Contracts, Conſanguinity, Diyorces, mu for _ | 
| vViae Lit. yo 


Tithes, Oblations, Mortuaries and Penſions, are of Eccleſiaſtical Co- Mage: 


nuzance; but if to a Demand of Tithes the Party pleads a Modus Deci- Vide Head of 


mandi, ſuch Cuſtom, like all (e) others, muſt be determined in the () ie 3 


Temporal Courts; and if the Eccleſiaſtical Courts take upon them to de- Church-war- 
termine it, a Prohibition will lie. | dens Libel a- 
| | = + —— . 
for not repairing Part of the Church. Wall; wherein he ſets forth, That F. S. was ſeiſed of ſuch a 
Manor, c. and that the Lords thereof for the Time being, were by Cuſtom Immemorial bound to 
repair Part of the Wall ratione tenuræ; if this Cuſtom be denied, a Prohibition will be granted, al- 
though after Sentence, for on the Face of it, it appears that the Spiritual Court had not Juriſdic- 
tion. Carib 33. Vide Carth. 151. 


But 


X — 


Don 


60 Df the Eccleſiaſtical Courts. 


Carth. 70. But if A. ſues for Subſtrad ion of Tithes in the Spiritual Court, and 
ev" the Defendant pleads a verbal Compoſition for two Years, no Prohibition 
. 217370 Py 


judged. will be granted; and where the Eccleſiaſtical Courts refuſe a Plea of 
Compoſition for Life or Years, there is no Remedy but by Appeal to 
3 5 the Arches. eee 3 CV 
2 Rol. Abr. The Eccleſiaſtical Courts have no Juriſdiction to hold Plea of a Mat- 
397. ter of Record; therefore if the Parſon of a Church be outlawed, and 
= the Benefit of the Outlawry be granted to F. S. who receives the Tithes 
from the Pariſhioners, and afterwards the Parſon ſues the Pariſhioners 
for Tithes, who plead the Outlawry and the Grant to J. S. a Prohibition 
lies; for the Outlawry is a Matter of Record, of which they have not 
| | Conuzance. We USE i | FILES 
„„ "The Spiritual Courts cannot hold Plea pro reformatione Morum, in a 
5. —5 38. Cauſe that is Criminal and (a) triable at our Law; and therefore they 
id. 217. 5 f x | 1 2 

1 Keb. 521. cannot hold Plea pro reformatione Morum for a legal Perjury, but for Per- 


(a) Bur they jury in their own Courts they may puniſh. 
may deprive e 9 


for a Temporal Crime. Dyer 293. But not after the Crime is pardoned. Hob. Searl's Caſe. Com). 
Incumb. 53. = 3243S EEE I TOO CS TEROTY T9106; e 


Comb, 71. So if the Spiritual Court proceed againſt a Man for writing a Libel, 
a Prohibition lies; for this is an Offence indictable at Common Law. | 

If the Goods of a Church be ſtolen, it is Sacrilege and Robbery, and 
Heben the Church-wardens ſhall ha: Appeal of Robbery ; alſo (c) th 
21, 45. the Church-wardens ſhall have an (Y) Appeal of Robbery ; allo (c) the 
37 H.6. 39. Offender may be libelled againſt in the Spiritual Court pro ſalute Anime 


* 77 281.0 reformatione Morum, but not to recover Damages. 
2 Keb. 23. 8 . 4 5 


2 Inft. 492. 1 Keb. 743. An Action at Law lies for a Battery on a Spiritual Perſon, as alſo a Suit in 
the Spiritual Court for Irreverenee to his Character. 6 Mod. 156. Vids Cro. Eliz. 655. . 


133 


8 1 er 
. GEN 


(e) How they are to p2oceed, as to thoſe Mat- 
ters in which they have a Jurisdiction, o⸗ 


therwiſe will be controuled by the Tempo⸗ 
ral Courts. e rs 


0 
— 


4 Co. 29. 4. * Eccleſiaſtical Juriſdiction is derived from the Common Law, 
7 Co. 42+ b. but the Form of the Proceedings, and the coercive Power exerciſed 
Rag Abr. jn the Eccleſiaſtical Courts, is after the Form of the Canon or Civil 
A Abr. Law; and therefore the Judges of the Common Law will give Credit to 
298, 299. their Proceedings and Sentences, in Matters in which they have a Juriſ- 
diction, and believe them conſonant to the Law of Holy Church, al- 
though againſt the Reaſon of the Common Law; and if there be a Gra- 
vanen it muſt be redreſſed by Appeal. = 1 
Skin. 27, 28. They may cite the Members of a Corporation by their Chriſtian 
Names, and Names of Baptiſm, for a Duty due from them in their 
Corporate Capacity, as a Rate for not repairing a Church; for they 
have no Diſtringas as at Common Law, by which they may take their 
Lands or Goods, and therefore muſt proceed againſt them in their Na- 
tural Capacity. pet: Sh 
5 Med. 349. A Citation may be ſerved on a Sunday, or according to the Cuſtom 
of the Eeclefiaſtical Court, ir may be fixed to the Church-Poor on a 
Sunday; and this ſhall not be ſaid to be reſtrained by the 29 Car. 2 
which prohibits the Serving of any Proceſs whatſoever upon a Sunday, 
except in Caſes of Treaſon, Felony, or Breach of the Peace. 


* 


2 


and the Libel charges that 


tion will be granted quouſque; but there mu 
Copy was demanded and refuſed. 


2 TI m—_ wv R CELTS IJ ” 


ne \ ent. + mr ye 


"Of the Eccleſiaſtical Courts. 8 2 621 


By the 13 Car. 2. cap. 12. it is Ht. “ That it ſhall not be awful For the: Pro- 
“ for any Archbiſhop, Biſhop, Vicar General, Chancellor, Commiſ- ceedings ex 


c ſary, or any other Spiritual or Eccleſiaſtical Judge, Officer or Mini- Oficio before 


c ter, or any other Perſon, having or exerciſing Spiritual or Eccleſi- I TATE, 


aſtical Iuriſdiction, 0 tender QT Dach er tf unto any P Tt whatſo- r Cro. Eliz. 


« ever, the Oath uſually called the Oath ex Mio, or A 
& whereby ſach Perſon to whom the faine is ended 5 a mihiftred, Moor 755. 

may be charged or compelled to confeſs, or accuſe, or to purge him 2 37 
or her ſelf, of any Criminal Matter or Thing, en he or ſhe wy Fones 257, 
es be- 128 to any Cenſure or Puniſmm enn. Ang for the 


8 Conſtruction 


of this eu vide 1 a 132. 1x 2 «ny. 2 Mod 118. 1 Vent. 41. 


lk a Man is proceeded. 2 ainſt in the Spiritual Court for Defamation, Rol. Abr. 


conſimilia, although a Declaration at Law, in this Form, would de N= F 


naught for Incertainty; yet the Libel is good, being oi to the 55 8 
Courſe of the Eccleſiaſtical Court. | 


If one ſues in the Spiritual Court. for a Legacy, and the! Executor, TIP Abr. 


(a) pleads that he hath not Aſſets beyond the Debts due from the Teſta- abs. 1 
tor, and the Plea (Y) is refuſed, a Prohibition lis. : (a)Bnrwhere 


an Executor 
pleaded Plenement Adminiſter, and the Plea being refuſed, a Prohibirion was moved for, but denied, 


being a Matter of Eeeleſiaſtical Conuzance. 1 Sid. 274. 1 Keb. 939. Sanderſon « Caſe, ls Em (Np 1 


Latch 114. Golsb. 4+ 0) That there muſt be 6 an Affidavit of ſuch EP Skin. 20. | 


If the Spiritual Court refuſes to give a mul be te Lo a bar lch 5 * 2 52 
e an avit that ſuc e 


The Eccleſiaſtical Court can (c) neither Fine, Impriſon, nor Amerce ix &: 


for their Juriſdiction being founded. on the Canon or Civil LAs their 4 luft. a4 
Proceedings are only by Eccleſiaſtical -Cenſures. - | Ney 17. 


(c) They 


have but two Sorts of Puniſhment, en oo Col, which fir may be commuted or * 


with for Moody. 5 Mod. 70. 
If « Man” be fucd in . Eccleſiaſtical 8 A the Judge take an 2 Rol. Abr. 


Obligation from him that he will perform the Sentence, a Prohibition 392. 
lies; for if it be in a Matter within his Juriſdiction, there are lawful 


* 


Means of ee him to 4 8 the Sentence. 


her Oath; Cro. Car. 291, 


e ſpoke ſuch and ſuch Words aut in effoctiu 258. Palmer's 
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(a) lnſt.; 16 Matters ariſing upon the High Sea, and its Juriſdiction is de- 
(b) Molly 66. rived from the King, who (a) protects his Subjects from Pirates, 
8 Ma-. t. and who has () a Dominion over all the Briti/h Seas; this 
(e) For the Juriſdiction, he exerciſes by the (c) Lord High Admiral, or thoſe law- 
2 fully deputed for that Purpoſe. th „ 

ficer, vide Co. Lit. 260. 12 Co. 80. And for antient Records relating to his Juriſdiction, vide 4 Inf, 
Ya2.— By the 2 W. & NA. Seſſi 2. cap. 2. Commiſſioners of the Admiralty have the like Authority 
and ſuriſdiction as the Lord High Admiral. — By the 2 H. 5. Stat. 1. cap. 6. in every Port there 
ſhall be a Conſervator -of the Truce, worth 40 J. per Ann, in Land; who by the King's Patent, and 
the Admiral's Commiſſidn, ſhall inquire of Offences againſt Truce and Safe Conduct, Sc. as the 
Admirals have done, c. ſaving the Determination of the Death of a Man, and the Exeeution 
thereupon, to the Admiral. The Lord Warden of the Cinque Ports is alſo Admiral there, and hath the 
uriſdiction of the Admiralty exempt from the Admiralty of England. 4 Inft. 223. 2 Fones 66, 67.— 
Vhich JuriſdiQion'is ſaved to him by ſeveral Ads of Parliament, as 2 H. 5. Stat. 1. cap. 6. 27 H. 8. 


cap. 4+ 28 H. 8. ca 15. 5 Eliz. cap. 11 & 12 W. 3. cap. 7. Vide, &c. 


4 Int. 142. T. E Court of Admiralty is a Court for all Maritime Cauſes or 


For the better bringing together the ſeveral Caſes and Reſolutions that 
Wave been in the Temporal Courts, relating to the Juriſdiction of the 
Court of Admiralty, I ſhall conſider, 5 „ 


) To what Places the Jurisdiction of the Admiralty 
ME FREED 3 5 
(B) To what Things its Jurisdiction extends; and 
therein of ſuch Matters as ariſe, partly on Sea, 

and partly on Land. %%% MEE 


| (©) To what Contrazs its Jurisdiction extends: And 


therein ok Contracts made on Ses. 3 
ay: — what Crimes and Offences its Jurisdiction ex⸗ 


| (E) By what Law it proceeds, and the Foꝛm of ſuch 
Pꝛoceedings. e 4 


1 
4 


To 


1 Land; but (4) of the Death of a Man, and of Mayhem done in 


c Flotes, tor the great Voyages of the King and the Realm, ſaving to 


Ok the Court of Admtraltvz. 623 


— 1 


(A) To what Plates the Jurisdiction of the 


Admiralty is confined. 


z 


TT is laid down as a general Rule in our Common Law Books, That (a) As 4 Ir. 
the Admiral's Juriſdiction is confined to Matters ariſing on the (a) High 137, 138. 
Seas only, and that he cannot take Conuzance of Contracts, Cc. made 13 140. 


s ; Tp 12 Co. 129, 
or done in any River, Haven or Creek within any County; and that all 1 I — 
Matters ariſing within theſe are triable by the Common Law. 892. 

| 5 Godb. 261. 


2 Sid. 8 1. Hob. 79, 212. 13 Co. $2. 2 Brownl. 10, 37. 2 Bulſt. 322. 1 Rol. Rep. 133. But our Books 
ſeem not to be agreed what ſhall be counted Altum Mare, or the High Sea; by ſome, it is no Part 
of the Sea where one may ſee what is done of the other Side of the Water. 4 Inſt. 140, 141. 12 Co. 


$0. Moor 892.— That what is within the Body of the County is no Part of the Sea. 4 [»ft. 140. That 
the Admiralty Court cannot hold Plea of a Thing done upon the River Thames, becauſe: within the 
Body of the County. 1 Rol. Abr. 531. Owen 122. 2 Brownl:*37. S. C. adjudged. 1 Leon. 106. Moor 


916. 2 Rol. Rep. 413. S. P. adjudged. — Nor of a Matter ariſing at Limehouſe. Cro. Fac. 514. 2 Rol. 


Rep. 49. Moor 891. S. P. adjudged. — But by Owen 123. Such Place as is covered with Salt Water is 


altum MHare.— And 1 Rol. Rep. 250. By Coke, the Admiralty Court hath Conuzance of a Matter done 
in a Ship, riding in a Port that is not within the Body of a County. — Bur it ſeems agreed, that tho' 


in a Libel in the Court of Admiralty the Fact is laid to be done ſuper-altum- Mare; yet it may be ſur- 
mixed that it was done in Corpore Com', &c. and thereupon a Prohibition will be granted for the Sur- 


mile is traverſable. Moor 891. pl. 1255. Latch 11. 


But it hath been reſolved, That between the High and Low Water 5 Co. 10). 


Mark, the Common Law and Admiralty have Imperium divifum, ſcilicet, Sir Henry | 
the one when it is not, and the other when it is covered with Water; 


Conſtable 5 


IONS 0s Ne Calc. 
and that (5) the Soil upon which the Sea flows and reflows, may be „ 89. 
Parcel of a Manor. F | es © 
5 E 5 3 Inſt. 113. 
S. P. (5) If a Man's Lands lie to the Sea, if they are increaſed by inſenſible Degrees, they belong 
to the Soil adjoining; but if the Sea leaves any Shore by a ſudden falling off of the Water, then 


ſuch dereli& Lands belong to the King. Dyer 326. 2 Nol. Abr. 170.— If a River, as far as there is a 
Flux of the Sea, leaves its Chanel, it belongs to the King; for the Engliſh Sea and Chanels belong 


to the King, and he hath the Property in the Soil, having never diſtributed them out to his Subjects. 


2 Rol. Abr. 170.— Bur if a River, in which there is no Tide, ſhould leave irs Bed, it belongs to the 
Owners on both Sides; for they have, in that Caſe, the Property in the Soil, being no original 
Part or Appendix to the Sea, but diſtributed out as other Lands. 2 Rol. Abr. 170.— If the Sea over- 
flow my Land for forty Years, and after reflow, yet I ſhall have my Land again; for the Act of Na- 
ture cannot alter the Property. 2 Rol. Abr. 1168. 5 ny 


By the 13 R. 2. cap: 5. Upon Complaint of Incroachments made by 
the Admirals and their Deputies, it is enacted, © That the Admirals and gruction of 
„ their Deputies ſhall (c) meddle with nothing done within the Realm, this Statute, 
« but only with Things done upon the See. vide 3 Bulſt. 

| 205. 


be) This muſt be intended of holding Pleas, and not of awarding Execution; for notwithſtanding 


this Statute, the Judge of the Admiralty may do Execution in the Body of the County. 13 Ce. 52, 


Buy the 15 R. 2. cap. 3. upon the like Complaint, it is declared, That 
ce all Contracts, Pleas and Quarrels, and other Things done within the 
« Bodies of Counties by Land or Water, and of Wreck, the Admiral 
& ſhall have no Conuzance, but they ſhall be tried, Ec. by the Law of 
c great Ships, being in the main Stream of great Rivers beneath e e 
< (e) Bridges near the Sea, and in no other Place of the ſame River, of the Judges 


cc the Admiral ſhall! have Conuzance; and alſo to arreſt Ships in great peg a 
297, | 
| 35 ROOTS <4 Equity of 

& the King his Forfeitures ; and he ſhall have Juriſdiction in ſuch Fleets 3 huts 


9 


© during ſuch Voyages, only ſ:ving to Lords, Ec. their Liberties. be may re- 


| dreſs all An- 
dees and Obſtructions in thoſe Rivers, which are an Impediment to Navigation, and may try 
© 0 eis and Injuries done there which concern Navigation at Sea; but 2. (e) In Owen 122. it 2 
4,4 p-v Cur”, That the Franſlator miſtook Bridges for Points, as the Land's End. | 
| By 


For the Con- 


* 0 


N * Ty y 


624. Of the Court of Admiralty. 
(a) The Ac- By the 2 H. 4. cap. 11. reciting the 13 R. 2. cap. 13. it is enacted, 
tion may be Cc That he that (a) finds himſelf aggrieved () againſt the Form of the Sta- 
brought by cc tute, ſhall have his Action by Writ grounded upon the Caſe againſt 
one Part- 9 wa ne h Adr - ] d hi d 

one tarts. “ (e) him that ſo purſues in the Admiralty, and recover his double 
it is ground. «© Damages againſt him, and he ſhall incur the Pain of 10 J. if he be at- 
ed meerly on «© tainted. | | 

a Tort, | | 5 ; : 
Carib. 295. (Y) If upon Petition to the Judge of the Admiralty, a Ship is ſtopped in the Harbour till 
Caution given not to Trade within the Limits of the Eaft-India . this is a Proſecution with- 
in the Statute, tho' there is no formal Plaintiff or Defendant; and in many Caſes the Suits there 
are againſt the Ship it ſelf. Carth. 294. Skin. 361. 4 Mod. 176. 1 Salk. 31. 3 Lev. 353. 8. C. between 
Child and Sandi. (c) Though the Proſecution be by the Command of the King, and in the Name of his 
Procter, yet if it was upon the Soliciration, and by the Procuration of the Parties, and they pay the 
Fees, they purſue within the Intention of the Act. 3 Lev. 353. | 5; 


y . 4 8 4 
* 1 . * 


A 1 89 FI 1 2 8 — 
> # 


(z) To what Things its Jurisdiction extends: 
And therein of ſuch Matters as ariſe partly 
on Sea, and partly on Land. £4 


T HE Admiralty Court has Juriſdiction, where a Ship founders, or is 
22 05 1 ſplit at Sea, over the Goods which become (c) Flotſam, Fetſam, 
4 Inf. 154. or Ligam; and a Suit for theſe muſt be in that Court; but for Goods 
| Palm. 75 wreck'd they (4) muſt be claimed by Action at Common Law. 
1 Si ie C 5 | a | | 5 85 
1 Nol. Abr. 53 1. (c) There are four Sorts of A Goods, viz. Flotſam, Fetſam, Ligam, and 
Wreck. Flotſam is when the Ship is ſplit, and the Goods float upon the Water between High and Low 
Water Mark; Jetſam is when the Ship is in Danger to be drowned, and for ſaving the Ship tha _ 
Goods are calt into the Sea; Ligam, Lagan, or Ligan, is when the heavy Goods are cal into the Sea 
with a Buoy, that the Mariners may know where to retake them; Wreck is, where Goods Shipwreckt. 
are calt upon the Land ; theſe, when all the Crew are drowned, belong to the King, or the Lord af 
the Manor, to whom, it is preſumed, the King has granted them: But by Weſtm. 1. cap. 4. if a 

Dog or a Car (which are put for Inſtances) eſcape alive, the right Owner ſhall have them again, if 
he claim them within a Year and a Day after the Seizure. 2 Inſt. 167. 5 Co. 106. Bract. lib. 3. fol. 120, 
Molloy 237. (d) By the expreſs Words of 15 R. 2. they have no Conuzance of Goods wrecked. 


1 Sid. 178. And although the Admiralty Court has Juriſdiction of Flotſam, Ec. 
1 Keb. 657). and ſhall determine what it is by the Rules of the Civil Law, yet that 
muſt be underſtood where the Thing is ſuper altum mare; and therefore 
if a Ship, which becomes Flotſam and derelict, comes into the Body of a 
| County, they have no Juriſdiction. N 
2 Mod. 294. So if Hoatſam comes to Land, and is taken by one that hath no Title, 
an Action lies at Common Law, but there ſhall be no Proceedings there- 
on in the Admiralty ; for it need not be condemned as a Prize. 
5 At (e) Common Law, none but the King only could erect Beacons, 
l Light-Houſes, and Sea-Marks, but of later Times, by Letters Patents 
8 Fliz. c. 13. granted to the Lord Admiral, he hath Power to erect (7) Beacons, 


the Maſter, Sea-Marks, and Signs for the Sea. I 
Wardens, Al- | op ao 
ſiſtants of the Trinity- Houſe at Depiford Strond had Power given them to ere& Beacons, Marks and 
Signs for the Sea, &c. vide 4 Inft. 149. (F) A Suit for the Profits of the Beaconage of a Rock in the 
Seca, near — in Cornwall, may be in the Court of Admiralty. Croſs and Diggs, 1 Sid. 158. adjudged ; 
and it was ſaid, as the Profits of the Beacons belong to the Admiral, ſo the Suit for them ought to 
be in his Court, though the Rock be the Freehold of another, and Part of his Inheritance. 


= . — if — 2 Cauſe ariſes upon the Sea, and other Matters happen 
2 % upon the Land depending thereupon, yet the Trial ſhall be in the Court 
e. 32% of Admiralty. * N | | 


* WIRING | As 


may exhibit a Libel in the Admiralty Court, to compel the Taker 


5 Of the Court of Admiralty. 625 
As if a Man takes a Thing upon the Sea, and brings it to the Land 


. . | 7 | 
and afterwards carries it away, the Suit for this ſhall be in the Adm LES 


80 it iralty 533. 
Court, for this is a continued Act. 4 J. 130. 
| 12 Co. 97. Like Point. 


So if Goods are taken Piratically out of a Ship, and afterwards ſold 1 


upon Land, a Suit may be commenced in this Caſe in the Admiralty 2 Sand. 259. 


Court againſt the Vendce. 1 Vent. 173. 


| , | Cro. Elis. 685. 
S. P. adjudged; unleſs the Sale had been in a Market-Overt : But vide Hob. 78. 1 Rot. Abr. 531, 7 


And that in ſuch Caſe the Party may have an AGtion of Trover and Converſion at Common Law. 


So if a Ship be taken by Pirates, and carried to Tunis, and there ſold, 1 Vert. 328. 
it being originally within the Juriſdiction of the Admiral, it ſo continues, 
notwithſtanding the Sale afterwards upon the Land. 1 

But if the Owner of a Ship ſends her to the Indies to Merchandize, 1 Rol. Abr 


and the Crew commit Piracy, by which, according to the Admiral Law, N Re 
the Ship becomes forfeited, and the Admiral ſeizes her accordingly, if * 


285. S. C. 
afterwards the Owner takes the Sails and Tackling out of the Ship, lying adjudged. 


inſra Corpus Com, no Suit for this can bein the Admiralty Court; for the 3 5. 148. 
Admiral hath his Remedy by Action at Common Law. 


If a Suit be in the Admiralty Court for making a Lighter for the Car- 1 Rol. Abr: 


Triage of Mud, or the like, within the Body of the County upon the 535: 


Thames, and not for Navigation, a Prohibition lies. „„ 
If a Ship is taken by Pirates upon the Sea, and the Maſter, to redeem Hard. 183 


the Ship, contracts with the Pirates to pay them 50 J. and pawns his % and 


Perſon for it, and the Pirates carry him to the Iſle of & and there he gears, ad- 
5 2 , judged. 
pays it with Money borrowed, and gives Bond for the Money, he may- * 


ſue in the Admiralty for the 507. becauſe the Original Caule aroſe upon 


the Sea, and what followed was but Acceſſory and Conſequential. 


If there be Wars with the Dutch, and one having Letters of Marque, 1 Lev. 243. 


takes an Oftender for a Dutch Ship, and brings it into an Haven, and Libels 777 aud 


g 6 ; : 8 ; eal. 
againſt it to have it condemned as a Prize; but Sentence is given that it 1 514. 365. 


was no Prize; the Offender may libel in the Admiralty againſt the Cap- S. C. adjudg- 


tain, for the Damage the Ship received while it lay in the Port; for the ed. 
original Taking being at Sea, the Bringing it into the Port, in order to 

have it condemned, is but a Conſequence thereof. 1 

If an Engliſh Ship takes a French Ship richly laden, the French being in 

Enmity with us, and ſuch Ship is libelled againſt, and after due Notice . 599. 


on the Exchange, Ec. declared a (4) lawful Prize, the King's Proctor or id era 


being fully 
(who ſent the Ship to Barbadoes, and converted the Lading to his own debated ; 


Uſe) to anſwer the Value of the Prize to the King; although it was ener On | 
objected, that by the firſt Sentence the Property was veſted in the King, Ml 


was but a 


and that this ſecond Libel was in Nature of an Action of Trover, of Continuance 


which the Court of Admiralty cannot hold Plea. of the firſt 


| | | £9 v0; and-a-: 
Charge grounded upon the firſt Sentence by way of Execution thereof, 1 Salk. 32. S. C. & vide Carth. 


423. (a) That Prize or no Prize 1s a Matter altogether appropriated to the Juriſdiction of the Ad- 


miralty, and not triable at Common Law, vide Carth. 475, 476. 


7 © Co 


2 he ä 


626 Pf the Court of Admiralty. 


(C) To what Contracts its Jurisdittion ex⸗ 
tends; and therein of Contracts made on 
Sea. NTT , 


4 Inft. 134 T HE Court of Admiralty hath no Juriſdiction as to Contracts made 
1139; 85 at (a) Land, whether ſuch Contract be made here or in Foreign 
12 Co. 103. Parts. | | | | | 
| Hoh. 79, 212. ps | # 3 : 4 
(a) If a Contract be made upon the Sea, which is afterwards ſcaled upon the Land, the Court of 

Admiralty cannot hold Plea thereof. Hob. 79, 212. | 


Latch 11. per If a Ship lying at Anchor wants Victuals, and ſends to Land to J. . 
0% to briag Victuals, and ſo the Contract is made in the Ship, the Admi- 
ralty ſhall have Conuzance; Foy if the Contract is made intirely at 
Land, and the Victuals after ſent to the Ship. | | | 

Hob. 12. If a Contract or Obligation be made upon the Sea, yet if it be not for 
e pn * a Marine Cauſe, the Suit upon this Contract or Obligation ſhall be at 
1 Ri. 4. Common Law, and not in the Admiralty Court; for if a Man makes an 
532. S. C. Obligation for the Security of a Debt growing before upon the Land, or 
flif he makes a Promiſe to pay it, this cannot be ſued in the Court of Ad- 
mairalty, but at Common Law. „„ | ES: 

\ Rot. Als, If a Man contracts with me in London, in Conſideration of 100 J. to 


532. tranſport certain Commodities into Tue, if he does not perform it, I 


4 Inſt. 139. cannot ſue him in the Court of Admiralty, becauſe the Contract was 
here, and nothing done upon the Sea. e e : 
1 Rol. Aby. If a Charter-Party be made in England, to do certain Things in ſeve- 
532, 533. ral Places upon the Sea, though no Act is to be done in Eugland, but 
1 Rol. Rep. all upon the Sea, yet no Suit can be in the Admiralty Court for the Non- 
486. S. C. performance of the Agreement; for the Contract is the Original, (5) with- 
4 Inf p oy out which no Cauſe of Suit can be, and this Contract is out of their Ju- 
Ago 436. riſdiction; and where Part is triable by the Common Law, and Part by 


L. F. the Admiral Law, the Common Law ſhall be preferred. 
(b) Both the EE | 5 - 
Contract and Breach muſt concur to make the Cauſe of Suit, which is intire ; therefore, Sc. Hob. 
212. | | 


1 Bol. 5 In Caſes of Neceſſity, the Maſter may Hipothecate or Pledge the 


530. Ship or Goods, and (c) ſuch Contract is cognizable in the Admiralty 
Hob. iI. Court. | 8 | | | 
Moor 918. | 


(c) That ſuch Hipothecation is allowed, becauſe no other Remedy at Common Law ; but where 4. 
contracted with B. for a Cable, which he delivered ar Ratcliff upon Thames, and B. ſued in the Ad- 
miralty, a Prohibition was granted; though it was infiſted, that the Want of the Cable was occaſion- 
ed by the Streſs of Weather at Sea,; for here the Contract was at Land, anda Remedy for the Breach 
at Common Law; but had the Hipothecation been at Rotterdam, or any other Foreign Part, the Re- 
medy had been proper in the Admiralty Court. 1 Salk. 34. 3 Mod. 244. 6 Mod. 12, 25. 6 


Winch 8. The Mariners may ſue in the Admiralty Court for their Wages, al. 
4 Inf Har. though the Hiring was by the Maſter on Land; and this is allowed of 
Fogg 4% in Favour of Navigation, for here they may all join in the ſame Libel 7 
3 Med. 244, alſo by the Admiral Law they have Remedy againſt the Ship and Own- 
_ e ers, as well as againſt the Maſter ; and it would be a great Diſcourage- 

alk. 33, 31. 


& vide g ment to Seafaring Men, to oblige them to bring ſeparate Actions, and 

5 Arn. c. 16, thoſe againſt a Maſter who may happen to be inſolvent. | 

(4) 1 Salk. 33, . $9 of the other Officers under the Maſter, as the (4) Mate, () Pur- 

(e) Raym, 3. Ter, Boatſwain, &c. for though they contract with the Maſter, yet it is 
on the Credit of the Ship, Ec. | 82 


4 So 


Partners; and then, according to their Uſage there, they order 
Perſons to Appraiſe the Ship, who accordingly ſet a Value thereon ; granted, tho' 


muſt have Conuzance of it. 


2 
* r 


Ok the Court of Admiralty. 627 
So a Shipwright may ſue in the Admiralty Court for the (a) making (a) i Rol. Abe. 
a Ship () for Navigation upon the Sea. 533. 
5 | For amend- 
ing a Ship. Cro. Car. 296. (b) If a Contract be with Seamen to go on a Voyage, and they, in order 
thereunto, work in a Harbour, and after, the Voyage is intercepted through the Owner's Fault; as 


if the Ship be arreſted for his Debt, cc. the Seamen ſhall ſue for their Wages for the Work done in 


the Harbour, in Purſuance of the Contract to go on a Voyage, in the Admiralty, as much as if they 


had gone - Voyage; ſects, if the Retainer of them had been only to do the Work in the Harbour. 
6 Mod. 23 . ? . | ; N 


But if there be any Special Agreement, by which the Mariners are 1 Salk. 31. 
to receive their Wages in any other Manner than is uſual, or if the A- Opy and Ad. 
greement is under Seal, the Mariners cannot ſue in the Admiralty Court. _ 

Nor can the Maſter ſue in the Admiralty Court; for his Contract is 7 

| Wn | | 3 | © 4 Inſt. 141. 
on the Credit of the Owners, and not like that of the Mariners, which Raym. z. 
is on the Credit of the Ship. 1 Salk. 33. 
i 3 | | | | | Carth. 518. 
8. P. although the Owner was beyond Sea, and the Ship lay here, & vide 2 Salk. 548, 


If a Contract is made at Malaga, concerning the Lading of a Ship, 1 Vert. 32. 
and for Breach thereof upon the Sea, viz. That he would not receive 7/4 and 


| forty Buts of Wine into the Ship, according to Agreement, there is a 754. 


; . | R : ; | 1 Sid. 418. 
Libel in a Foreign Admiralty, and Sentence that the Wine ſhall be re- 1 Lev. 267. 


ceived into the Ship, which is refuſed ; yet there can be no Suit in the S. C. 


Admiralty here, reciting the former Sentence, and charging the Defen- 


dant with the Breach thereof, for though one may Libel here upon a 
Sentence in a Foreign Admiralty, for the Execution of it, yet there be- 
ing no compleat Sentence in the Foreign Admiralty, but an Award only, 
that the Wine ſhould be received ; this Suit for Breach thereof is in Na- 
ture of an original Suit, which ought not to be, though the Breach was 


at Sea, becauſe upon a Contract made at Land. 


If there are ſeveral Partners of a Ship, and the major Part of them Carth. 26. 


| are for ſending her a Voyage to Sea, to which the Reſt diſagree ; where- Knight and 
upon, according to the (c) common Uſage in ſuch Caſes, the greater Berry, ad- 


Number ſuggeſt in the Admiralty Court, the Difagreement of their J89ged, and 
2 Prohibition 
certain to ſuch a Suit 


and then the major Part, who agreed to the Voyage, enter into a Re- after Sen- 
cognizance, wherein they bind themſelves jointly and ſeverally to the Ty 
diſagreeing Parties, in a Sum proportionable to their Shares, according ar ns 
to the Value ſet by the Appraiſers, to ſecure the Shares in the Ship of & per Holt, 
thoſe who diſagree to the Voyage, againſt all Adventures; there can be The Part- 
no Suit on this Agreement or Stipulation in the Admiralty Court; for ens, who 


| | | | are the ma- 
the Contract was made on Land, and therefore the "Temporal Courts jor Part, are 


not withour 
Remedy in 


ſuch Caſe; for a Special ACtion on the Caſe may be framed at the Common Law. Hard. 473. 8 P. 


but no Reſolution. 6 Mod. 162. S. P. but no Reſolution, (c) For this vide Skin. 230. 2 Chaz. 


Ca. 36. h 


(D) To 


- 
* — — 
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(D) To What Crimes and Offences its Juriſ- 
ö diction extends. 


How Piracy D the 28 H. 8. cap. 15. it is enacted, © That all Felonies and Rob- 
and offences B „ beries, Sc. upon the Sea, or in any Haven, River, Creek or 
33 &« Place, where the Admiral or Admirals have, or (a) pretend to have 
were puniſh- “ Power, Authority or Juriſdiction, ſhall be inquired, tried, heard, de- 
ed before this © termined and judged in ſuch Shires and Places in the Realm, as ſhall 
4 9 vide cc be limited by the King's Commiſſion or Commiſſions, to be directed 
0 Tis c for the ſame, in like Form and Condition as if any ſuch Offence or 
F. P. C. 10 ;. Offences had been committed or done in or upon the Land; and ſuch 
H. P. C. 77. „ Commiſſions ſhall be had under the King's Great Seal, directed to the 


. « Admiral or Admirals, or to his or their Lieutenant, Deputy or De- 


muſt be in. “ puties, and to three or four ſuch other ſubſtantial Perſons as ſhall be 
| ended be- named or appointed by the Lord () Chancellor of England, for the 
| tween the © Time being, from Time to Time, and as oft as Need ſhall require, to 


. * nn „ hear and determine ſuch Offences after the (c) common Courſe of the 


Water Mark, Laws of this Land, uſed for Felonies and Robberies, Ec. done and 


where there committed upon the Land within this Realm: And it is further enacted, 


is diviſum © That if any Perſon or Perſons happen to be indicted for any ſuch Of- 
2 at ce fence done, or hereafter to be done upon the Seas, or in any other 
Times, © Place above limited, that then ſuch Order, Proceſs, Judgment and 


3 Inft. 113. Execution, ſhall be uſed, had, done, and made to and againſt every 


But if done ( ſuch Perſon and Perſons ſo being indicted, as againſt Felons, &c. for 
in ſuch Creek cc 


1 any Felony, Cc. upon the Land, by the Laws of the Land is accu- 
s 0 « ſtomed; and ſuch as ſhall be convict of any ſuch Offence, by Verdict, 


Admiral © Confeſſion or Proceſs, by Authority of any ſuch Commiſſion, ſhall 


hath no Ju- c have and ſuffer ſuch Pains of Death, Lofles of Lands, Goods and 
phony, Sls Chattels, as if they had been attainted and convicted of ſuch Offence 
Goners can. done upon the Land; and alſo, that they ſhall be excluded from the 
not meddle Benefit of the Clergy. | . | 

with it: | » . 

Owen 122. Moor 756. 1 Rol. Rep. 175. H. P. C. 7). (b): Hob. 146. (c) Yet it ſtill remains an Offence 
of a ſpecial Nature; and therefore the Inditment muſt alledge the Fact to be done upon the Sea, 
and muſt have both the Words Felonice and Piratice; and no Offence is puniſhable by Virtue of this 
Ad, as Piracy, which would not have been Felony if done on the Land; conſequently the Taking 
of an Enemy's Ship by an Enemy is not within the Statute. 3 Iſt. 112. §. P. C. 114. 1 Rol. Rep. 
175.—And although the Statute ordains, that it ſhall have the like Trial and Puniſhment as are 
uſed for Felony at Common Law, yet this ſhall not be carried ſo far as to make it alſo agree with it 
in other Particulars which are not mentioned; and therefore it ſhall not be included in a general 


Pardon of all Felonies. Moor 756. 3 Inſt. 112. Co Lit. 391. H. P. C. 7.— Nor ſhall an Attainder 


for this Offence work any Corruption of Blood. 3 Inſt. 112. H. P. C. 77.——But it hath been reſolved, 


that an Offender ſtanding mute on an Arraignment, by Force of this Statute, ſhall have Judgment 
of Pain fort & dure. 3 Inſt. 114. Dyer 241. | | | 


(d) Vide Yelv. It was (d) held, that by Force of this Statute Acceſſories to this Of- 
134. fence could not be tried; but this is remedied by 11 & 12 V 3. cap. 5. 
by which their Aiders and Comforters, and the Receivers of their Goods, 
are made Acceflories, and to be tried as Pirates, by 28 H. 8. cap. 15. 
_ alſo the ſaid Statute 11 E 12 V. 3. directs how Pirates may be tried be- 
yond Sea, according to the Civil Law, by Commiſſion under the Great 
Seal of England. ws 

By the 5 Eliz. cap. 5. ſeveral Offences in the Act mentioned, if done 

on the main Sea, or Coaſts of the Sea, being no Part of the Body of an 
County, and out of any Haven and Pier, ſhall be tried before the Ad- 


miral or his Deputy, and other Juſtices of Oyer and Terminer, according 
to the Statute of 28 H. 8. 


A. | By 


K 


— 
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„ 


By 1 Ann. cap. 9. Captains and Mariners belonging to Ships, and de- 
ſtroying the ſame at Sea, ſhall be tried in ſuch Places as ſhall be limited 
by the King's Commiſſion, and according to 28 H. 8. 5 
The 10 Ann. cap. 10. directs how the Trial of Officers and Soldiers, 

that either upon Land out of Great Britain, or at Sea hold Correſpondence 
with a Rebel Enemy. | | | 4s 
And by 4 Geo. 1. cp. 11. all Perſons who ſhall commit any Offence U 
for which they ought to be adjudged Pirates, Felons, or Robbers by 11 

and 12 V. 3. may be tried and judged for every ſuch Offence according 
to the Form of 28 H. 8. and ſhall be excluded from their Clergy. 


— 


) By what Law it pꝛoceeds, and the Foꝛm 
pol ſuch Pꝛoceedings. 


A LL Maritime Affairs are regulated chiefly by the Civil Law, the % |, . 
11 Rhodian Laws, the Laws of (a) Oleron, or by certain Peculiar and 6 an 
Municipal Laws and Conſtitutions appropriated to certain Cities, Towns () So called 
and Countries bordering on the Sea. or that they 
: by King Richard 1. when he was there. Co. Lit. 11. b. 260. b. | 


If the Owner of a Ship victuals it and furniſhes it to Sea, with Letters 1 Rol. Abr. 
_ of Repriſal, and the Maſter and Mariners when they are at Sea conimit 1 oy 
Piracy upon a Friend of the King, without the Notice or Aſſent of the * Rep. 

Owner, yet by this the Owner ſhall loſe his Ship by the Admiral Law, 285. 

and our Law ought to take Notice there f. 5 
By the Civil Law and Cuſtom of Merchants, if the Ship be (5) caſt 1 $y4. 139. 

away, or periſh through the Mariners Default, they loſe their Wages ; 1 Ma. 93. 

ſo (c) if taken by Pirates, or if they run away; for if it were not for this A 1 * 

Policy they would forſake the Ship in a Storm, and yield her up : 


5 to ther the 
Enemies in any Danger. r 


| 5 3 3 3 thoſe Mari- Wi 

ners who died before the Caſting away of the Ship may recover the Wages due to their Teſtators, 5 ; DN 
©. & vid. 1 Syd. 179. 1 Keb. 684. (c) For refuſing to fight when commanded by the Maſter, vide 22 

23 Car. 2. cap. 11 1 5 


If a Man of Frieziand ſues an Engliſhman in Frie/land before the Go- 1 Rot Abs 
vernor there, and there recovers againſt him a certain Sum, upon which 59. : 0 
the Engliſhman not having ſufficient to ſatisfy it, comes into England, (d) Wier's Caſe. | | = 

upon which the Governor ſends his Letters miſſive into England, omnes (d) bs upon | 
Magiſtratus infra Regnum Anglie rogans to make Execution of the ſaid r 

udgment, the Judge of the Admiralty may execute this Judgment by Gourt of Ad- 
Impriſonment of the Party, and he ſhall not be delivered by the Common miralty, Exe- 
Law ; for this is by the Law of Nations, that the Juſtice of one Nation yo Fudd 4 
ſhall be aiding to the Juſtice of another Nation, and for one to execute "cd 15 ; 
the Judgment of the other; and the Law of Hugland (b) takes Notice of parts. 

ES 7 X this Godb. 260. 
| 3 : : Re | Arguendo. CI | a 

--- If a Ship is condemned as the King's Prize in a Foreign Admiralty, ſuch Sentence may be executed N 
here. 1 Salk. 32, 33. (b) If a Ship is ſold by Virtue of aSentence in the Court of Admiralty of France 
(being then in Amity with England) the Sentence ſhall not be examined in an AQtion at Common Law; 
for we ought to give Credit to their Sentences, elſe they will not give Credit to the Sentences of our 
Court of Admiralty; but the Way to be relieved is to petition the King, who will examine the Caſe, and, 
if he finds Cauſe of Complaint, ſend to his Ambaſſador reſiding there, and upon Failure of Redreſ; will 


grant Letters of Mark and Repriſal. Raym. 473. Skin. 59. & vid. 1 Vent. 32. But where the Court 
ſaid they would give no Regard to a Sentence in the Court of Admiralty of Scotland, vide Rudly and 
| Egglesfield. 2 Sand. 259, 260. 1 Vent. 174. — hut ut was agreed the Sentence in Scotland was pleadable 


in 


1 Pk the Court of Admiralty. 
zu he Court chile Law, and the Judge of the Admiralty is the proper Magiſtrate for 
1 


of Admiralty this Purpoſe, for he only bath the Execution of the Civil Law within 


here. this Realm. 


t. I £ : ; | . * - ; - 
4 racy by ets 1 Fand. 260, The Validity of the Sentence of the Admiralty in Scotland is determina- 


i 


ble by the Law of the Admiralty here. 


1 The (a) Maſter of a Ship may Hypothecate or pledge the Ship without 


Moor 918. the Conſent of the Owner for Tackling and Victuals, or he (5) may bor- 


1 Rel. Abr. row Money for the Neceſſaries of the Ship, and in ſuch Caſes the Party 
a) Or he may in the Admiralty Court (of which our Law will take Notice) (c) 
that is re- either proceed againſt the Owner or againſt the Ship. 

d Ma- | | _ 3 
{wi Noy 95. (b) Tho' in Fact it be not employed accordingly, and the Owner muſt take his Remedy 
againſt the Maſter. No) 95. (c) 2 Syd. 161. ſaid to have been fo lately agreed. — Bur vide 1 Salk. 
| That the Maſter cannot by his Contract make the Owners perſonally liable, altho' he may bind 
the Ship, without which rhe Maſter can have no Credit abroad without ſuch Security by Hypotheca- 
tion. —Where ſuch Hypothecation or Contract muſt be made, in Order to give the Admira ty Ju- 
riſdidt ion, vide ſupra Letter (D). | | 4 5 | 


1 Syd. 453- But the Maſter cannot ſel] the Ship and broken Tackle, tho' there is 

Per Hale, C. no Probability of its being ſaved, partly in Reſpect of the Tempeſt, and 

Baron. partly in Reſpect of the Barbarity of the Inhabitants, who took away 
every Thing that was caſt upon the Shore. 5 

„ Brownl. 11. If a Merchant's Ship is taken by an (4) Enemy, and a Month after is 

Wefton's Caſe, retaken by an Engliſh Ship, (e) the firſt Owner (f) ſhall not have Re- 

(d) Other- ſtitution, for the Ship was gained by Battle with an Enemy. 


wiſe if by a | ” | | | 
Pirate. Von 174. (e) Where the Property is not altered until the Prize is brought infra Preſidia 
of that King, by whoſe Subject *tis taken. March 110, 111. (F) Where they ſhall be reſtored to the 


Owner, paying Salvage, and what ſhall be paid for Salvage per 4 & 5 MW. & M. cap. 25. 


2 Leon. 182, If two Ships meet at Sea together, tho' they went not forth Conſorts, 

ler Curiam. and one of the Ships in the Preſence. of the other takes a Prize, the other 

Ship which was preſent ſhall have the Moiety, for the Preſence of this 
Ship was a Terror to the Ship taken. Ee, F 

1 Rol. Abs, If an Infant being Maſter of a Ship at St. Chriſtopher's, beyond Sea, by 
530. Contract with another, undertakes to carry certain Goods from St. 


ry 8 | Chriſtopher's to England, and there to deliver them, according to the Agree- 


judged, ment, but waſtes and conſumes them, he may be ſued for the Goods in 


the Court of Admiralty, tho' he be an Infant; for this Suit is but in Na- 
ture of a Detinue or Trover and Converſion at the Common Law. 


b 146 If Goods are thrown Over-board in Streſs of Weather, in Danger or 


juſt Fear of Enemies, in order to ſave the Ship, and the Reſt of the Car- 
go, that which is ſaved ſhall contribute to a Proportion of that which 
is loſt ; and this Average, which by the Civil Law and Cuſtoms of Mer- 


(a) 2 Bulf. chants binds the Owners, may be (g) pleaded to an Action at Common 


290. Law. | | | 
Moor 297. But Average is not due, unleſs the Goods are loſt, in ſuch a Manner 
that thereby the Reſidue in the Ship are Taved ; as if Goods are thrown 
Over-board to lighten the Ship, or by Compoſition Part is given to a Pi- 

rate to ſave the Reſt ; but if a Pirate takes Part by Violence, Average 
ſhall not be paid for them. | N | FS 

Show. Par, So where A. being one of the Owners of a Ship loaded on Board her 
Ca. 18, 19. 210 Tuns of Oil, and B. loaded on Board her 80 Bales of Silk upon a 
Freight, by Contract both to be delivered at London, the Ship was purſued 
by Enemies, and forced into an Harbour, Gc. and the Maſter ordered 
the Silk on Shore, heing the moſt valuable Commodity (though they 
lay under the Oils, and took up a great Deal of Time to get at them) 
the Ship and Oils were afterwards taken, and the Owner of the Oils brought 
his Bill in Equity to have Contribution from the Owner of the Silk ; but 


I | in 


into (5) for a Sum certain, and the Bail taken in Execution thereupon. 


is given for the Poſſeſſion of a Ship, and ſhe is ſeiſed upon Security given 


TW We oy. 


Ok the Court of Admiralty. -, 1 
in this Caſe, as the Loſs of the Oils did not ſave the Silks, nor the 
ſaving of the Silks loſe the Oils, the Bill was diſmiſſed. | 

By the Civil Law the Admiralty Court may take a Recognizance in 
(a) Nature of a Stipulation from the Defendant to anſwer the Action; 531. 
and if he does not abgy, they may take his Body; for it is neceſſary that O. Ez, 
every Court ſhould hate a compulſory Power of enforcing Obedience to 655. 
its Decrces, and this Courſe having prevailed there Time out of Mind 110 * 
cannot be altered without an Act of Parliament. 5 


— — 


1 Nol. Abr. 


13 C0. 52. 

8 dE # „ 3 | | 2 Brownl 26, 
2 Inſt. 51. Yelv. 135. Godb. 193, 260. (a) But being in Court of Record they cannot take a Recos 
nizance. 4 Inft. 135, 137. —Yct ſuch a Stipulation 1s good, Raym. 78. adjudged, by 


So they may require Fdejuſſores to enter into ſuch Stipulation, and 1 Ret. 467, 
ſuch Stipulation, if the Party has been ſo, may be good, though entered 557 | 
(b) Ray. 78, 


and if they had not this Power, the Party might be obliged to lie in Goal ed ate 


during the whole Sur. . | 
Though the Court of Admiralty is no Court of Record, becauſe they 1566.45 

proceed there according to the Civil Law, yet by the Cuſtom of the adjudged. 

Court they may (c) amerce the Defendant for his (d) Default by their (e) Bur not 


Diſcretion, and may make Execution for the fame of the (e) Goods of Fine as 


the Defendant in Corpore Com. and if he hath no Goods take his Jucgre of & 
Body. | . a 


Court of Re- 
cord may do. 
12 Co. 104. 


ut they may Fine and Impriſon for a Contempt in the Face of the Court. 1 Vent. 1. (d) They 
may puniſh one that reſiſts the Execution of the Proceſs of the Court, but not give Damages to the 


Party. 1 Vent. 1. But becauſe they had no Cognizance of the original Matter, upon which the Pro- 
ceſs was grounded, a Prohibition was granted, c. Stil. 171, 340. (e) But they aan in no Caſe take 


Land in Execution. Godb. 193, 260. Said by Coke that the Proceſs of the Admiralty Court is to im- 


priſon according to 19 H. 6. vide Hard. 474. Noy 24. Godb. 260. 1 Syd. 148. 


When a (5) Proviſionate Decree, as they call it, or primum Decretum, 


Ds | ; (f) That up- 

by the Courſe of the Admiralty, ſhe may be hired out. | on ſuch In- 
5 V 1 | | rerlocutory 

Deerce no Appeal lies to the Delegates. 1 Vent. 174. yet vid. Moor 8 14. cont”. 


« By 8 Eliz. cap. 5. A definitive Sentence in a Civil or Marine Cauſe, 


ce by Delegates by Commiſſion upon an (a) Appeal in Chancery, ſhall be f ) For in 


ſuch Caſe no 
Writ of 


c final. ; 
Error lies. 4 Inſt. 135, 339, 341, 


Ok 


, * 4 
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1 Vent. 174. 


N 
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Palace Court, 
5 1 I the Time of the juſticiar, the Squabbles and Diſputes between 
N the King's Servants were determined before the Steward and 
Spelm. Tit. Marſhal, and for that Purpoſe the Court was held within the 
2 — King's Verge, that his Servants might not be drawn away from 


their Attendance on him; the Proceedings were by Plaint without any 

| original Writ. 5 | 75 . ke 

Cum. ui, This Court hath ſtill a Continuance, being holden in Southwark, and is 
pt» Furis. V r f 

102. a Court of Record, exerciſing a Juriſdiction within 12 Miles of the King's 

2 Inft. 348. Palace, or where his (a) ordinary Reſidence is. 


(a) The King's going out of the Houſhold for his Recreation is not ſuch a Removing as changes 


his ordinary Reſidence. 10 Co. 74. | 


For the con- By 28 E. 1. cap. 3. called Articuli ſuper Chart. the Steward and Mar- 
ſtrudtion cc ſhal of the King's Houſe ſhall not hold Plea of Freehold, neither of Debt 
| hereof vide © nor of Covenant, nor of any Contract, but only of Debts, and other 
2 Inft. 548. Cc Things of the People of the ſame Houſe, of Contracts and Covenants 


oat ol cc that one of the King's Houſe ſhall have made with another of the ſame 


ſhallersCaſe, * Houſe, and in the ſame Houſe, and of other (a) Treſpaſſes done with- 
** * ce in the Verge. Zh ae 1 
4 0. 4 » | 


(b) Does not extend to Treſpaſs Quare clauſum fregit, EjeAment, for they cannot hold Plea of any real 
or mix'd Action. 10 Co. 35. = 5 | e 5 


6 Co. 20. In every Action of Debt, or Covenant, both the Parties muſt be within 
N the Juriſdiftion of the Court, (a) alſo the Contract and Conſideration 


(0 1 $y4. 105. Muſt be laid to have ariſen within the Juriſdiction; but in Treſpaſs it is 


ſaid to be ſufficient if one of the Parties be within the Precincts or Juriſ- 
diction of the Court. 


Vide 1 Sy. King Charles the Firſt, by Letters Patent, granted to the Marſhalſea 


180. where or Palace-Court, Juriſdiction of holding Plea of all Manner of Perſonal 
by Keeling 1t 


Do poet Actions whatſoever, as Debt, 'Treſpaſs, Battery, Slander, Trover, Actions 


ſuch Let- on the Caſe, which ſhall ariſe within 12 Miles of the Palace of N pite- 
ters Patent Hall. 1 5 N | | 
were void. 


Courts 


* 454 N 


leſs able to defend themſelves a 
| 4 Inf. 204. Cromp. Furis. 139. 1 5 


(e 


CC 
1 


( 


ce 


cc 


Courts Palatinate. 


H E Palatinate Courts are ſuperior Courts of Record, which % 
? . . . P * $= a q 3 . 9 Hip. Juris. 
exerciſe a Juriſdiction within their own Precinéts in as (a) 137. 

ample a Manner as the Courts of Weſtminſter, into which 2 Inf. 557- 


the King's ordinary Writs do not run; and altho' they have () 4 I» 


(% Jura Regalia, yet they derive their, Authority (e) from the Crown; ?Þ Gene- 
but (a) at this Day no Palatinate Juriſdiction can be erected without an 
Act of Parliament. „ eb 


Palatinate, and not meerly for Cauſes arifing within the Palatinate; and therefore if « 


ral Court for 


je&s of the 


{aria 1 Debtor goes 
from a Foreign into a Palatinate Juriſdiftion, his Obligations go along with him as much as if he re- 


moved from one Kingdom into another, and he may de ſued there, tho' the Cauſe of Action aroſe 


not within ſuch Palatinate Juriſdiftion. 1 Sand. 74. Peacock and Beſt reſolved. (b) Might formerly 


pardon Treaſons, Murder, Felonies, Sc. but their Power as to many Things is now reſtrained, for 


which vide 4 Inſt. 205. 27 H. 8. cap. 24. (c) And were probably erected at firſt as being adjacent to 

_ thoſe Countries, which were generally in Enmity with 

Durham, which lie towards Scotland, and Cheſter that lies towards Wales, might have Juſtice adminiſtred 

to them at Home, and they not be obliyed to any Atrendance elſewhere, which might render them 
gainſt their Neighbours Excurſions. 1 Vert, 155. Arguendo. (d) Vide 


neland, viz. that the People of Lan after and 


By 2) H. 8. cap. 24. Se. 3. It is enacted, « That all original Writs 4 1». 203. 


& and judicial Writs, and all Manner of Indictments of Treaſon, Felony 
0 


a) 


© and Treſpaſs, and all Manner of Proceſs to be made upon tlie ſame 

in every County Palatine, and other Liberty within this Realm of 
England and Hales, ſhall be made only in the Name of our Sovereign 
Lord the King and his Heirs, Kings of Bugland, and that every Perſon 
or Perſons having ſuch County Palatine, or any other ſuch Liberty to. 
make ſuch Originals, Judicials, or other Proceſs of Juſtice, ſhall make 
the Teſte in the {aid original Writs and Judicial in the Name of that 
« ſame Perſon or Perſons that have ſuch County Palatine or Liberty. 

By 11 and 12 J. 3. cap. 9. reciting 23 Car 2. and its Reference to 43 


ln) { 


C 
EC 
cc 


_ Eliz. and that the Clauſe, That in Actious of Treſpaſs, Aſſault, and Bat- 


tery, and other Perſonal Attions, the Plaintiff in 720 Actions, in Caſe the 


Fury ſpall find the Damages to be under the Value of 40 Shillings, ſhall not re- 
cover or obtain more Coſts of Suit than the Damage ſo found ſhall amount unto, 


relates only to the Courts at Weſtminſter, It is enacted, * That as well 
ce the ſaid Clauſe and all the Powers and Proviſions thereby, or by any 
other Law now in Force, made for Prevention of frivolous and vexa- 
tious Suits, commenced in the Courts of Weſtminſter, ſhall be extended 
to, and be of the ſame Force and Efficacy in all ſuch Suits, to be com- 
menced or proſecuted in the Court of Great Seſſions for the Principa- 
lity of Wales, the Court of Great Seſſions for the County Palatine of 
Cheſter, the Court of Common Pleas for the County Palatine of Lau- 
caſter, and the Court of Pleas for the County Palatine of Durbam, as 
fully and amply as if the ſaid Court had been mentioned therein. 

& And it is further enacted by the ſaid laſt mentioned Statute, that no 
Sheriff or other Officers within the ſaid Principality or Counties Pa- 
c latine, upon any Writ or Proceſs iſſuing out of any of his Majeſty's 
Courts of Record at Weſtminſter, ſhall hold any Perſon to ſpecial Bail, 
< unleſs an Affidavit be firſt made in Writing, and filed in that Court, 
ce out of which ſuch Writ or Proceſs is to iſſue, ſignifying the Cauſe of 
“ Action, and that the ſame is 20 J. or upwards, and where the Cauſe of 


* 3 « Action 


CC 


cc 
c 


* 


0 
0 


e OR 


cc 


all the Sub- 
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634 Courts Palatinate. 


« Action is 201. and upwards, Bail ſhall not be taken for more than the 
« Sum expreſſed in ſuch Affidavit. | 


/ 


The Palatinate Courts are at this Day three, viz. Cheſter, Durham, and 
Lancaſter. 


1. Of the County Palatine of Cheſter. 


4 Inft. 2111 This is a County Palatine by Preſcription, and according to my Lord 

Cronp. Furii. Coke is the moſt Ancient and Honourable remaining at this Day. 

4 11. Within this County Palatine, and the County of the City of Cheſter, 

there is and anciently hath been a principal Officer, called the Chamber- 
lain of Cheſter, who hath, and Time out of Mind hath had the Juriſdic- 

tion of a Chancellor, and that the Court of Exchequer at Cheſter is, and 

Time out of Mind hath been the Chancery Court for the ſaid County 
Palatine, whereof the Chamberlain of Cheſter is Judge in Equity; he is 

alſo Judge of Matters at the Common Law within the ſaid County, as 

in the Court of Chancery at Weſtminſter, for this Court of Chancery is a 

mixt Court. = „„ 5 . 

4 Inft. 212. here is alſo, within the ſaid County Palatine, a Juſtice for Matters of 
the Common Pleas and. Pleas of the Crown, to be heard and determined 
within the ſaid County Palatine, commonly called the Chief Juſtice of 

ö | : 8 5 
4 Inft. 212. 41 Pleas of Lands or Tenements, and all other Contracts, Cauſes and 
Matters riſing and <a. within this County Palatine are pleadable, 
and ought to be pleaded, heard, and judicially determined within the 
| ſaid County Palatine, and not elſewhere; and if any be pleaded, heard 

a) That this Or Judged out of the ſaid County Palatine, the ſame is (a) void, and 

mult be un- coram nom Fudice, except it be in Caſe of Treaſon, Error, Foreign Plea, 


derſtood or Foreign Voucher. 
where the | | 1 


Plaintiff by his Declaration ſhews that the Matter aroſe within a County Palatine; for as to tranſi- 


tory Action, the Plaintiff may alledge that the Cauſe of Action accrued at any Place. Vide 1 Sid. 103, 
and ſupra of Courts in General. 2” | Os 8 


„ A Man cannot ſue in the Chancery of Cheſter for a Thing which in In- 
Hong "* tereſt concerns the Chancellor there, becauſe he cannot be his own Judge; 


1 Hol. Rey. and therefore he may in this Caſe ſue in the Chancery of England; for 


246. (C) otherwiſe there would be a Failure of Right. 
3 Bulſt. 117. 


12 Co. 113. 4 Inſt. 213. S. P. (5) If a Man hath Cauſe to complain in Equity of a Matter ariſing 
within the County Palatine of Chefter ; if the Defendant lives out of the County Palatine he may be 
ſucd in the Chancery here; otherwiſe there would be a Failure of Juſtice; for Proceeding in Equity 
binding the Perſon only, if the Perſon lives out of the Juriſdiction of the Chamberlain of Cheſter, 
there can be no Relief there. 4 Inſt. 213. & vide 1 Chan. Ca. 40. | N Ra 


Outlawry in a County Palatine cannot be pleaded in any of the 
8 3 Courts at Weſtminſter, for the Party outlawed is only ouſted of his 
P. Plir. 396. Law within that Juriſdiction, and it ſhall.not extend to diſable a Man in 
1 Vent. 157. another County, where they have no Power ; for the County Palatine 
2 91d, 146. being a Royal Juriſdiction within Bounds, the loſing the Privileges of 
the Law within that Juriſdiction can be no Diſadvantage to him in ano- 
ther County; and if he does not live within the Palatine Juriſdiction, he 
is not obliged to attend there ; but it ſeems that Outlawry in the County 
Palatine of Lancaſter may be pleaded in the Courts of Weſtminſter, becauſe 
that County was erected by Act of Parliament in E. 3d's Time, but Dur- 
bam and Cheſter are by Preſcription. Sor Fig 


« A 
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Courts Palatinate. 
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2. Of the County Palatine of Durham. 


This is alſo a County Palatine by Preſcription, and ſaid to have been 4 If. 216. 
erected ſoon after the Conqueſt, and is Parcel of the Biſhoprick of Comp. Furic. 
Durham. | : | 138. 

The Juriſdiction of the Biſhop of Durham (a) extends to all Places be- 1 Rol. Abr. 
tween Tine and Teſe. | 1 * 

. ; I ol. ep. 
397. 3 Bulft. 156. F. P. (a) His Juriſdiction extends as well to the Manors of other Men as . 
Demeſnes of the Biſhop. 1 Rol. Rep. 397. 3 Bulfe. 156. 


In this County Palatine there is a Court of Chancery, which is a 4 If. 219. 
mixed Court both of Law and Equity, as the Chancery at Weſtminſter. 
If an erroneous Judgment be given, either in the Chancery upon a 4 7p. 218. 
Judgment there, according to the Common Law, or before the Juſtices 
of the Biſhop, a Writ of Error ſhall be brought before the Biſhop himſelf ; 
and if he give an erroneous Judgment thereupon, a Writ of Error ſhall 
be ſued returnable in the King's Bench. * 
If a Man be Surety for another to keep the Peace, and after he breaketh 2 I 219, 
the Peace, and the Surety hath Lands in the County Palatine of Durbam, 
the King ſhall command the Biſhop of Durham, or his Chancellor, to do 
Execution; and ſo it is in the other Counties Palatine, and in the ſame 
Manner it is of a Statute Staple, Ec: Recognizances, Oc. 


3. Ok the County PR 3 the Dutchy 


The County Palatine and Dutchy of Lancaſter were erected by Act of 4 Inp. 204. 
Parliament in the Reign of E. 3. %% i $6 
If Lands, (%) Parcel of the Dutchy lie within the County Palatine, a a Vent. 157. 
Suit in Equity may be for this in the Dutchy Court. 1 1 Rol. Abr. 


| | . „%%% 5 
(5) How the County Palatine became Parcel of the Dutchy, vide 1 E. 4. cap. 1. 1 H. 7. 4 Inſt. 205. 
I Vent. 155. SE ö»„» en: | 5 


But if a Man enters into an Obligation concerning Lands lying in the 1 Rol. Ar. 
County Palatine, and he is ſued upon this at Common Law, he cannot 15%, Cage. 
ſue in Equity in the Dutchy Court to he relieved againſt this Bond, for jj "<<. 
the Juriſdiction being Local, it cannot be extended to this collateral adjudged ; 
Matter. „ 8 | and a Prohi- 

fo | | | | i = 5 bition award- 
ed, becauſe the Dutchy hath no juriſdiction in Reſpe& of the Perſon, as becauſe the Suitors dwell 
within the County Palatine, nor upon the Lands of the Subject any where but upon the King's 
own Land, and his own Revenue, and perhaps upon Bonds and Aſſurances given for his Revenue of 
the Dutchy, | | 5 | | | 


But it hath been ſince holden that a Bill may be exhibited in the . 
Dutchy Court to be relieved againſt the Forfeiture of a Mortgage of fer md Ls 
Lands lying within the County of Lancaſter. | Batten. 

| | 2 Lev. 24. 2 Keb. 826. S. C. 


The Proceedings of the Dutchy Court at Weſtminſter are as in a Court 4 Inf. 206. 
of (c) Chancery for Lands, Sc. within the (d) Survey of the Court by (e) It doth 
Engliſh Bill, Sc. and Decree, and the Proceſs the ſame as in Chancery, 2%" *BPear 


. h hi 
but it is not a mixed Court, as the Chancery of England is, (e) partly of etl 4 
the Common Law and partly of Equity. Equiry be- 
N ” gan, but it 


would be inconvenient now to examine the Power thereof after ſo long Continuance, c. 2 Lev. 24. 
(d) Whatever belongs to the Juriſdiction of the Dutehy may be determined in the Exchequer. Ha d. 
171. (e) They cannot try the Validity of Letters Patents, or other Matter properly ti iable at Law. 
1 Rol. Rep. 42, 252, 3 Bulſt. 119, 12 Co 114. | 


It 


— . ‚— PEI 


263- 
>< 49 109: 1 8 RE a N „ > ; , : 
So reſolved. (5) This Juriſdiction the Biſhop now exerciſes by his Juſtices, by Preſcription ground- 


636 Courts Palatinate. 
1 Rol. Reb. Tt was granted by Patent that this Court might make Ordinances for 
42. Sir Tho. the Hoſpital of V. how they ſe gererent, converſabantur & eligerentur, and 
age log this Patent was confirmed by the Statute of the 14 Zliz. yet it was re- 
pital of Wig- ſolved that the Court hereby hath no Power to determine the Right of 
flow, the Poſſeſſions; and the Hoſpital] having exhibited a Bill in this Court to 
avoid a Leaſe by them made, of Lands lying out of the Dutchy, a Pro- 
hibition was granted. 
By the Statute of 16 Cay. 1. cap. 10. reciting that the Proceedings, 
© Cenſures, and Decrees of the Court of Har-Chamber were found an 
< intolerable Burden to the Subject, Ec. it is enacted that the Court of 
c Frar-Chamber and all its Power, Juriſdition and Authority ſhall be diſ- 
c ſolved, and the like Juriſdiction then uſed and exerciſed in the Court 
« of the Dutchy of Lancaſter, Ee. is repealed, revoked, and made 
«yo; | | 


A 


Of the Royal Franchiſe 


of Ely. 


4 tft 158. 1L is (a) not a County Palatine, but a Royal Franchiſe, granted „ 


(a) 2 lift. L by H. 1. to the Biſhop of Ely and his Succeſſors, () of hearing and 
determining as well Civil as Criminal Pleas. 5 | | 


ed on the ſaid Grant. 4 Inft. 220. 


And therefore the Party, who is ſued in the Courts of Weſtminſter, can- 
22 not plead that the Lands lie, or that the Cauſe of Action aroſe within 


| Fobuſon, Eh, but (c) Conuzance muſt be demanded, which is all the Juriſdiction 


1 Salk. 183. a Franchiſe has. 

S. C. ad- | | 

judged. (c) Of the Manner of demanding Conuzance, ide 1 Sid. 283. 1 Keb. 946, 948. 1 Lev. 89. 
1 Keb. 435. 1 Sid. 303. | | | * 


41% 221, I one be Bailiff of Lands in 4. and B. and B. is within the Fran- 


(4) But if an chiſe of EH, and A. not, the Bailiff cannot be charged in (4) a joint 
Adtion, that Action, for this would ouſt the Franchiſe of its Juriſdiction. MEL 


in its Nature 


is Joint, riſe partly within, and partly without the Franchiſe, the Franchiſe cannot claim Conuzance. 
4 lnft. 220. | | Ew 


Courts 


Courts of the Fozeſt. 


Foreſt, as deſcribed by Majzwood, is a certain Territory of Woody Manu 
Grounds and fruittul Paſtures, privileged for wild Beaſts and 143. 
Fouls of Foreſt, Chaſe and Warren, to reſt and abide there in 

- the ſafe Protection of the (a) King for his Delight and Pleaſure, 

which Territory of Ground ſo privileged is meered and bounded with (C) 
unremoveable Marks, Meers and Boundaries, either known by Matter of (4) The | 
Record, or by Preſcription, and alſo replenithed (c) with wild Beaſts of n af 
Venary or Chaſe, and with great Coverts of (d) Vert for the Succour Poreſt, and 
of the ſaid Beaſts there to abide ; for the Preſervation and Continuance of therefore 
which ſaid Place, together with the Vert and Veniſon, there are parti- very Forctt 


cular (e) Officers, (f) Laws and Privileges belonging to the ſame, re- _ 


; ; | to be ſueh b 
quiſite for that Purpoſe, and proper only to a Foreſt, and to no (g) other Matter of : 
- Place; | 7 5 | | | Record, or 


„ eos bes | | by Preſerip- 

tion, which ſuppoſes a Grant from the Crown for that Purpoſe. Plow. 318. Bract. Lib. 2. cap. I. 
4 Inſt. 300. Bro. Quo Warranto, 7, — But a Subject may have a Foreſt by Grant from the Crown. 
Dyer 169. Manwoed 155. hefore the Statute of Charta de Foreſta, the King uſed to convert the open 
and woody Grounds of his Subjeds into Foreſts ; but tho” at this Day he may make a Foreſt, yet he 
cannot afforeſt any of his Subjects Lands. 4 Inſt. zoo. (b) But need not be actually incloſed with 
Hedge, Ditch, &c. Manwood 145. (c) Of the ſeveral Beaſts of the Foreſt, vide 4 Iſt. 316. (d) This 
Word comprehends every Thing bearing green Leaves in the Foreſt. Manwood 146. (e) The Chief of 
whom is the Chief Juſhce in Eyre, who muſt be a Peer, and who was formerly created by Writ, as 
other Juſtices in Eyre; but by the Statute 27 H. 8. cab. 24. he is made by Letters Patent, and may 
execute his Office by Deputy. 4 Inſt. 291, 314. —The other Officers are the Rangers, Stewards, 
Verderors, Foreſters, Regarders, Agiſtors, and Woodwards ; theſe muſt duly at:end their reſpeCtive 
Offices, and therefore are privileged from attending on Juries in the County, &c. F. N B. 164. 
2 Inf. 291. 1 Fon. 266. (f) Which differ in many Caſes from the Common Law of England, for 
which vide 4 Inft. 315. (g) For altho' Warrens and Parks are Civil Inclotures, and a Chaſe is a 
Franchiſe differing only From a Park, in that it is not incloſed ; and tho' theſe enjoy Privileges by 
Grant from the Crown diſtin& from other Lands, yet are they not to be conſidered as Foreſt, having 
neither particular Laws, nor particular Officers; and therefore Offences committed in theſe muſt 


be puniſhed by the Common Law. 4 Inſt. 308. Manwood 49, Co. Lit. 233. 


There are three Courts (Y) incident to a Foreſt. 5 (% Poph 1 50. 


1 Rol. Rep. 


| | 5 191. 
1. The Juſtice Seat. 


2. The Swainmote Court. 
3. The Court of Attachments. 


1 Of the Juſtice Seat, 


This Court is ſo (i) incident to a Foreſt, that there cannot be a Foreſt (%) 2 Bal. 
without it, but it (&) cannot be holden oftner than every third Year. 28. 

It muſt be ſummoned at leaſt 40 Days before Sitting, and one Writ of 3 * 
Summons ſhall be directed to the Sheriff, Sc. the other Cuſfodi Foreſtæ 4 Inſt. 291, 
vel cjus Locum tenenti, to ſummon all Officers, Ec. and all Perſons that 
claim Liberties within the Foreſt, to ſhew how they claim them. 

This Court may inquire, hear, and determine all Treſpaſſes within 4 Inft. 291. 
the Foreſt, (1) according to the Law of the Foreſt, and all Claims of (1) Whether 


Franchiſes, &c. within the Foreſt. a Man may 


| | be impriſon- 
ed for Non pay ment of a Fine ſet there, Web's Caſe, 1 Rol. Rep. 411. 2 B. 213. dibitature 
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638 Courts of the Foꝛeſt. 
(a) Bur 2 By the 7 R. 3. cap. 3. it is enacted, “ That (a) no Jury ſhall be 
my wo «© compelled by any Officer of the Foreſt, or other Perſon, to travel 
1 2 cc from Place to Place, out of the Place where the Charge is given, but 
Cre. Car. 409. “ ſhall give their Verdict in the Place where their Charge is given. 


1 Fones 268, The Proceedings in this Court are de hora in horam, and therefore the 


were Defendant muſt plead to an Indictment there (b) preſently, 


the Indict- 2 | | £ 
ment was removed in B. R. and the Defendant there put to anſwer. 4 Inſt. 295. 


By 9 H. 3. cap. 2. % Dwellers out of Foreſts ſhall not come before Ju- 
„ ſtices of the Foreſt by common Summons, unleſs impleaded there, or 
« Sureties for others attached for the Foreſt. „VV 

By 34 E. 1. Stat. 5. cap. The Juſtice of the Foreſt, or his Lieu. 
ce tenant, in Preſence, or by Afent of the Treaſurer, may take Fines 
« and Amercements of Indictees for Treſpaſſes done there, and not tarry 
© for the Eyre of the Juſtices. | 


4 Tit. 315, A Felony committed within the Foreſt muſt be inquired of, Ec. be- 


fore the Judges of the Common Law, and it belongs not to the Conu- 
zance of the Chief Juſtice of the Foreſt, e N 
4 Luft. 31). A Receipt of an Offender in Hunting, Oc. or of the King's Veniſon 
| | out of the Foreſt, cannot be puniſhed by the Law of the Foreſt, becauſe 
the Juriſdiction is Local. 


4 a 290, This Court may proceed upon the (c) Preſentments or Verdicts in 
(c) By 9 H. 3. the Swainmote. | | 

cap. 16. Pre- | | 7 | | 
ſentments of the Foreſters, when enrolled and encloſed under the Seals of the Verderors, ſhall be 
preſented to the C. Juſtices, &%c. and be determined before them. —How the Truth of ſuch Preſent- 


ment ſhall be inquired of, and after by Aſſent of the Foreſters, Verderors, .Regardery, Cc. and con- 


firmed and ſealed with their Seals, vide 34 E. 1. cap. 1. And Indictments taken in other Manner ſhall 
be void. — And by 34 E. 1. Stat. 5. cap. 2. If any Officer is dead, or fick, ſo that he cannot be ar 
the Swainmote, the Juſtice of the Foreſt ſhall put another in his Place; ſo that the Indi&ment may 
be by all in Form.—— If ſealed with the Seal of one Officer only, by Aſſent of all the Verderors, 
Oc. it is well enough. 1 Fones 268. | | | | | LEES 


1 Fones 279. If upon the firſt Sitting of the Juſtice Seat, the four Men and Reeve 


of any Town make Default, the whole Vill ſhall be amerced; bur if 
after Appearance they make Default upon an Adjournment, the De- 
N faulters only ſhall be amerced. 5 **V*V 
4 Inft. 290. If at the Swainmote, the Preſentment of the Foreſters concerning 
Vert and Veniſon is found true, the Offender is convict in Law, and 
(4) cannot traverſe; but a Preſentment at a Juſtice Seat (e) not found 
347. at the Swainmote may be traverſed, becauſe Preſented but by one 
(e) Nothing | | | | 


Jury. 
can be done | | | 
but upon their Preſentments. 2 Bulſt. 29). 


(d) 1 Fones 


4 Inf. 313, If the King Pardons a "Treſpaſs in a Foreſt, and an Offender at a 
Juſtice Seat pleads it, by the Law of the Foreſt, before any Allowance 
thereof, the Juſtices muſt charge the Miniſters of the Foreſt to inquire 
whether the Delinquent hath done any Treſpaſs in Vert or Veniſon ſince 
the Date of the Pardon, and when the Pardon is allowed, the Entry is 

quod invenit manucaptores quodammodo non forisfac', rr 

4 Inf. 313. If an Offender be convicted for a Treſpaſs in the Foreſt in Hunting, 
Sc. and adjudged to be fined or impriſoned, though he pays the Fine, 
yet he muſt find Sureties for his good Abearing. ates bbs 

4 Inf. 294, If a Claim is allowed there, which (F) ought not, the Party grieved 

(f) How the may, by Certiorari, remove the Record in B. R. and thereupon have a 


C. Juſtice Scire Facias, Oc. . 
may inquire 


of the Truth of ſuch Claims per Miniſtros Foreſts, or tam per Miniſtros quam per alios, at his Diſcretion, e 
4 Inft. 294, 295. | | 


4 Nut 


F 


9 


9 


it 


Right, to whom certain Woods there did belong, whether to the Duke 


1 
—_ 


Courts of the Foꝛeſt. 639 


But if refuſed to be allowed where it ought, the Party ſhall have a 4 i». 29). 
Writ de Libertatibus gllocaudis to the Juſtices of the Foreſt. 

Bur if upon ſuch Claim a Difficulty ariſes, or a Demurrer is joined, 4 Inp. 295. 
the Chief Juſtice may adjourn it in B. R. Ec. | 
A Certiorari was prayed on Behalt of the Duke of Noyfo/k, to remove 1 Sid. 296. 
a Preſentment taken in the Foreſt of Pickering, to be directed to the Puke of Ner- 


22 ee eee ae ; folk v Duke 
Chief Juſtice in HDyre; the Judgment was, becauſe there was a Queſtion of of Newcaftle. 


2 Keb. 43, 
of Norfolk, or to the Duke of Newcaſtle ; and the Duke of Newcaftle, be- 82. 8. C. 


ing Chief Juſtice in Eyre, would not let the Woods be cut to the Preju- 

dice of the Duke of Norfolk's Right, but cauſe them to be preſented ; 

whereas in Truth theſe Woods had been deafforeſted; and it was held 

by the Court, That in this Caſe no Certiorari ſhould go, for the Right to | 
the Woods is not in Queſtion; for a Man (a) cannot cut his own Woods (a)Vide Man- 


to deſtroy the Vert, but ſhall fine for it; and ſo the Chief Juſtice in Zyre 944 370 &. 


may be a Judge for the King, though not for himſelf; and if it be de- 
afforeſted, Treſpaſs lies, for the Proceedings will be coram non Fudice; 
but if they ſhould be removed, there will be a Failure of Juſtice; for the 
K. B. cannot proceed to convict, not having their Laws nor their Officers 


but after a Conviction it may be otherwiſe. 


The Chief Juſtice in Eyre cannot, upon an Information that ſuch and Carth. 17. 


ſuch Perſons have killed Does, and felled Trees in the Foreſt, ifſue his Lord Love- 


lace's Caſe, 


Warrant for apprehending ſuch Perſons ;. for it is (Y) expreſly provided 


is Warrant 


diſcharged on a Habeas Corpus. (b) As by 1 E. 3. cap. 8. 7 R. 2. cap. & vide Reg. fol. 8. F. N. B. 6). 


41ſt. 289. (c) What ſhall be a Taking in the Manner, Carth. 79. & vide poſt. 


Nor can any ſuch Warrant be dire&ed to a Meſſenger or other Perſon, Carth. 78. 


that is not an Officer of the Foreſt ; for herein the Authority of the Chief 
' Juſtice in Eyre, and that of a Juſtice of Peace, is the ſame, who cannot 
direct his Warrant to his Servant, or any other Perſon, but muſt direct 


it to the Conſtable or Pariſh Officers; and the Warrant /apra being di- 


rected to a Meſſenger, for this Reaſon, principally, the Perſons were diſ- 
charged. | 1535 © 


2. Ok the Swainmote Court. 


The Swaiumote is holden by the Steward before the Verderors as 3 
Judges, (4) thrice in the Year, and the (e) Foreſters are to preſent AN Lo 
their Attachments at the next Swainmote, where the Freeholders within what Time, 


the Foreſt are to appear to ſerve on Juries. and who 


bound to ap- 


pear there, vide 9 H. 3. cap. 8. (e) 9 H. 3. cap. 16. 


This Court may inquire de ſuperoneratione Foreſtarum & aliorum Mini- 4 j,q 
5 og | | 4 Inft. 289. 
firorum Foreſt e & de eorum oppreſſionibus Populo illat'. : & wide 34 
: 9 | : E. 1. Stat. 5+ cap. 4. 


This Court may not only inquire, but convict, but (J) not give Judg- 4 1»p. 289. 
ment, CE Rey N 5 () And 
| „ 8 | therefore a 

Swainmote without a Juſtice Seat is of no Force at all. 2 Bf. 295. per Coke, 


3. Of 


| 3 2 I and ſeveral 
That no Man ſhall be taken or impriſoned by any Officer of a Foreſt perſons ap- 


without due Indictment, or being taken with the (c) Manner. 1 


4 1 4 —_—— =" 2 oY 2 8 


"= Courts ok the Foreſt. 


3. Of the Court of Attachments. 


4 Inft 289. The Court of Attachments, or Woodmote Court, is to be held before 
. | ci the Verderors every forty Days; and at this Court the Foreſters bring in 
their Attachments de viridi & venatione, and the Preſentments thereof, 
e and the Verderors receive and inrol them; but no Man ought to be at- 
| a) Taking tached by his Body for Vert or Veniſon, unleſs taken with the (2) Man- 
| in the Man. ner within the Foreſt, elſe the Attachment muſt be by his Goods. 
ner, is when, | ; | . | 
4 Man * taken in the very Fact, or ready to do it, as with his Bow bent, or ready to flip his Dogs, 
| or with his Hands Bloody ; alſo Taking upon a freſh Purſuit, is a Taking in the Manner. Carth. 79. 
Ip | Agreed per totam Curiam, —Bur finding Timber of the Foreſt in a Man's Poſſeſſion, as in his Yard, 
is not a Taking in the Manner. Carth. 79. per three Juſtices againſt the Chief Juſtice, who doubted, 
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Oi the Sheriffs Tann. 


N 1. 70, 71. HE Inhabitants of every County were formerly divided into 
1 Brack 124. Decennaries, 3. e. ten Families living together in the ſame Pre- 
cine, the Maſters whereof were every one of them mutually 
bound for each other; and puniſhable for the Default of an 


Member of any ſuch Family; in not appearing to anſwer for himſelf on 


any Accuſation made againſt him: ' | 
preface to Over every County an Earl preſided, and he, or the Shire-Reeve, ar- 
9 Co. rayed the ſeveral Perſons within the County; and for this Purpoſe the 
2 [xſt. 0, Perambulation was through the County twice every Year, and (Y) if 
121, any Perſon was found that had no:Compurgators, he was put into Pri- 


on Cones. "ton until he could procure ſome Decennary to admit him; on the Law- 


this Court is Days the Sheriff uſed to give in Charge the ſeveral Articles of the Crown 


Curia Viſu Law, and if any Perſon was guilty of the Breach of any of them, he 
Franci Plegii was delivered up by his Compurga tors 
Domini Regis Ans e £5 

Tenta apud C. coram Vicecom” tent in Turno ſuo tali die, Sc. But the Law takes no Notice of any ſuch 
Court, under the Stile of Torn Vice-om:' tent, &. for the Word Torn does not properly ſignify the 
* s Court, but his Perambulation. 2 Inſt. 7 1. Dalt. Sheriff 385, 391. Fitz. Leet 11. 2 Hawk. 


- 


_ Finch 241. But though the Cuſtom of the Decennary be now worn away, yet the 
F N. E. S. Sheriff's Torn {till ſubſiſts, which is the King's Court of Record, holden 
before the Sheriff, for redreſſing of common Grievances within the 
County, to which all Perſons, above the Age of twelve Vears, not ſpe- 
cially Privileged, are bound to attend; not only to make proper Inqui- 
ries, but to take the Oaths of Allegiance, Sc. 5 


But for the better underſtanding hereof I ſhall conſider, 


(A) The Manner of holding this Court, 
(5B) What Perſons owe Suit to it. 


- - : ©) In 


0 0 


6 


A2 Perſons, as well Maſters as (a) Servants, above the Age of : 


— 


CO 


3 Ok the Sheriff's Tozn. „„ 


(C) In what Cates it has a Jurisdiction. 
(D) Of the Fo2m of its Pꝛoctedings 


— 


(A) The Manner of holding this Court. 


* the Common Law the Sheriff might hold his Torn at v hat Place, 6 A. 5. 1 E 


and as often as he thought fit; but this proving inconvenient, in Co. Lit. 115, 

giving the Sheriff too great a Power of oppreſſing the Subjects, , 

By the Statute of Magna Charta, cap. 35. it is enacted, © That no 
« Sheriff, or his Bailiff, ſhall make his Torn through a Hundred bur 
© twice in a Year, and at the Place accuſtomed, wiz. one after Eaſter, 

and again after the Feaſt of St. Michael; and that the View of Frank- 
pledge ſhall be at the 'Term of St. Michael. 5 We Les 
Alſo by the 31 E. 3. cap. 15. it is enacted, & That every Sheriff ſhall 
© make his Torn yearly one Time within the Month after Eaſter, and an- 


w 


qe 


„ other Time within the Month after St. Michael; and if they hold 


cc them in other Manner, that then they ſhall loſe their Torn for the 
« Time. | 


It is agreed, that fince theſe Statutes, if the Sheriff holds his Torn at Dyer 151. 


a different Time, or at an unuſual Place, he may be indicted for it. 1 
Alſo it hath been holden, that in every Caption of an Indictment 5 


C. 56. 


taken in a Sheriff's Torn, or Court-Leet, the Day whereon it was taken , Vent. 10 
ougght to be ſet forth, that it may appear not to have been on a Sunday. 2 Sand. 290. 


The Sheriff is to hold his Torn in each particular Hundred; yet as he 2 Keb. 731. 
has a Juriſdiction in the whole County, he may receive Preſentments in 2 Hawk. F. 


one Hundred, of Offences committed in another; but the Jury cannot be C68. 


charged on Oath to preſent any Offences but thoſe which aroſe within 
their particular Hundreds. Alſo by the Statute of Marlbridge, cap. 10. 
it is provided, That thoſe who have Tenements in different Hundreds, 
ſhall not be compelled to come to any Torn, but only in the Bailiwick 
wherein they ſhall be converſant. 1 


KK - tl. atone 


* a * 


(B) What Perſons owe Sutt to it. 


twelve Years, are by the Common Law bound to appear at this : 5 + 
Court in their (+) proper Perſons. (4) That 


N 7 every Maſter 
may be amerced for ſuffering a Servant to continue with him a Year and a Day withour being put 


into the Decennary. 41 E. 3. 26. b. 45 E. 3. 26. b. (b) And therefore no Perſons ſo bound to appear, 


are within the Benefit of the Statute of Merton, cap. 10. which allows Suit Service to be perform- 


ed by Attorney. 2 Inſt. 99. 


But Tenants in Antient Demeſne are Privileged by the Common F N. B. 167. 
Law from coming to this Court, unleſs they and their Anceſtors have 2 {ft = 
Time our of Mind uſed to come to it; alſo Parſons of Churches have Fo Te 
the like Privilege by the Common Law, and all Peers of the Realm, 


and Women have the {ame Privilege by the Statute of Marlbrige, cap. 19. 
unleſs their Preſence be required for ſome particular Cauſe, 


8 A Alſo 


- 05.9 gs oem 
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2 Pr the Sheriff's Torn. 


8 


— 


2 Hawk, P. Alſo by the Common Law, as well as the Statute of Marlbrige, cap. 10. 

C. 57 no one is bound to ſuch Suit to a Torn, within the Juriſdiction whereof 
he doth not reſide. | 

„ Hawk, P. And if a Man has a Houſe which ſtands within the Precincts of 

C. 51. (a) two Leets, he ſhall do his Suit to the Court in whoſe Juriſdiction his 

(a) If one Bed- chamber lies. Bt 1 

havea Houſe 


and Family in two Leets, he ought to do his Suit to that wherein for the moſt part he Perſonally 
reſides. 2 Hawk. P. C. 57. ro: 


2 Hawk. P. But no Man can be of two Leets ; and therefore one, who lives within 

. 7 a private Leet, ſhall owe no Suit to the Torn or other Leet, unleſs the 
private Leet be ſeiſed into the King's Hands, or unleſs the Lord neglect 
to hold his Court. 


8 a. 


— — 


(C) In what Caſes it has a Jurisdiction. 


2 Hawk, P. JR Juriſdiction of the Sheriff's Torn is confined to Offences at 


C. 66. Common Law, and cannot take Conuzance of any Crime made ſo 
(% Vide 2 by an Act of Parliament, unleſs (5) enabled to do ſo by the Act it ſelf; 
Dan. 291. (c) nor can it inquire of any Offence, unleſs it aroſe ſince the holding of 
Several Sta- the laſt Court. e = | 

rutes men- 


* 


tioned which give the Sheriff's Torn and Court-Leet Juriſdiction. (c) Keilw. 66. 


Cromp. Furiſ All Capital Offences being of a publick Nature, as (d) Treaſons, 


212. (e) Felonies, are properly inquirable of at the Sheriff's Torn. 
2 Hawk. P. | | 


C. 67. (d) Except againſt the King's Perſon. 9 H. 6. 44-— But 2 Hawk. P. C. 66. cont”, and yer it 
ſeems ſtrange, that the higheſt Offence ſhould be exempted; however, it is clear, that the Sheriff 


has no Power to inquire of any Offence made Treaſon by Statute, as of a Treaſon, but only as it 


was an Offence at Common Law. (e) Except Rape, becauſe, as the Law now ſtands, it is a Felony on- 
ly by Statute. 2 Hawk. P. C. 66.— And except the Death of a Man, becauſe no common Nuſance: 
But Q. & vide 2 Hawk. P. C. 66, 67. | = 


2 Hawk. P. 


* It may inquire of Aſſaults and Batteries, if accompanied with Blood- 
67. 


ſhed, but otherwiſe not; becauſe without Bloodſhed they are not ac- 
counted common Grievances. „„ 5 

2 Hawk. P. Alſo it may inquire of all Affrays, as being in Te, rorem Populi. 

G. N. Alſo it may inquire of the common breaking of Hedges, Dikes or 
Vide 2 Hawk. Walls, and of all Pound-Breaches, as being common Grievances; alſo it 
1 Be uh ge. may inquire generally of inferior Offences, touching the King's Intereſt, 
md a of all Purpreſtures or Incroachments upon the King, and Alienations 
thorities in Mortmain, and (f) Seiſures of Treaſure-Trove, or of Waifs or E- 
there cited. ſtrays, or Wreck belonging to the King. 5 


(f) But Q., 


Whether ſt can Preſeribe to inquire of the Seizure of ſuch Things belonging to the Lord, being a 
Subject. 2 Hauk. P. C. 67. | 


_ It may inquire of all common Nuſances, as all Annoyances to com- 


the Autho- mon Bridges, or Highways, Bawdy-houſes, c. and alſo of all other 
rities there ſuch like Offences, as ſelling corrupt Victuals, breaking the Aſſiſe of 
eite. Beer and Ale, neglecting to hold a Fair or Market, keeping falſe 
Weights or Meaſures, &c. Alſo it is ſaid, that it may inquire of all com- 
mon Diſturbers of the Peace, as Barrators, Eves-droppers, and of all com- 

mon. Oppreſſors, as Ufurers, Ec. and of all dangerous Perſons, as Va- 

gabonds, Night-walkers, Cc. and of all Suitors to the Court who ſhall 

make Default, and of thoſe who ſhall levy Hue and Cry without Cauſe, 


. Or 


* 1 
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or fhall neglect to levy one where they ought, Cc. and of the Neglect 

of keeping a Pair of Stocks in any Vill within the Precinct, for which 

every ſuch Vill ſhall forfeit 5 l. 

But a Man cannot be amerced in a Leet for ſurcharging a Common, 1 Ret. Abr. 
becauſe this only concerns the private Intereſt of the Inhabitants. 541. 

But it hath been holden, that (a) a By-Law made at a Leet, in Pur- 2 Kol. Ab. 

ſuance of a Cuſtom to make ſuch By-Laws, that no one, under a cer- ” 

tain Penalty, ſhall receive a poor Man to be his Tenant, who afterwards , Nel, 40, 
ſhall become chargeable to the 'Town, is good. 542. 


| Lane 55. 
14) Of common Right, any Leet, with the Aﬀent of the Tenants, may make By-Laws ro? 40 cer- 


rain Penaltics, in relation to Matters properly cognizable by the Court, as the Reparation of High. 
ways, c. But By-Laws of a private Nature, are moſt proper for a Court- Baron. 2 Haw). 
P. C. 68. | 


Although the above-mentioned Offences are properly inquirable of in 2 Hawk. P. 
the Sheriff's Torn, yet is his Power, as to the puniſhing of ſuch Of. © 57: 
fences, much reſtrained by ſeveral Statutes, as by Magna Charta, cap. 17. 
which enacts, That no Sheriff, Conſtable, or (b) other Bailiff of the King, 
ſhall bold Pleas of the Crown. 3 8 | foie hos 
cen cott 


ſtrued to extend to Stewards of Courts, neither the Torn nor Court-Leet can deliver any Perlſo'y in- 
difted before them for Felony, but muſt refer them to the Juſtices of Gaoi-Delivery. 2 Inſt. 32. 
2 Hawk. P. C. 57. 9 e WD | | | 


(hb) As this 


But this Statute of Magna Charta doth neither reſtrain the Torn nor 2 Hawk. P. 
Leet from taking Indictments, or awarding Proceſs thereon as before; © 57- 

but this Power of awarding ſuch Proceſs is taken from the Sheriff's 

Torn, but not from Courts-Leet, by 1 E. 4. cap. 4. 
By which it is enacted, © That all Indictments and Preſentments 1 E. 4. cap. 
cc before any of the King's Sheriffs, in his Counties, except in London, 

cc their Under-Sheriffs, Clerks, Bailiffs, or Miniſters, at their Torns, 
c or Law-Days, they, nor any of them ſhall have (c) Power to at- (e) Not only 
« tach, arreſt, or put in Priſon, or to levy or take any Fine or A- the Judge of 
“ mercement of any Perſon ſo indicted or preſented, by Reaſon of any eee 
c ſuch Indictment or Preſentment; but that the ſaid Sheriffs and Un- or ie OF 
“ der-Sheriffs, Clerks and Bailiffs, and their Miniſters, ſhall deliver all ſuch Proceſs, 
« ſuch Indictments and Preſentments to the Juſtices of the Peace at but allo the 
c their next County Seſſions, on Pain of 40 J. and that the ſaid Juſtices eee * 
cc of the Peace ſhall have Power to award Proceſs on all ſuch Indict- e | 
cc ments and Preſentments as the Law doth require, and in like Form as Cro. Car. 275. 
cc if the ſaid Indictments and Preſentments were taken before the ſaid 

© Tuſtices of Peace; and alſo to arraign and deliver all ſuch Perſons ſo 
cc indicted and preſented before the ſaid Sheriffs, Sc. and ſuch Perſons 
c which ſhall be indicted or preſented of Treſpaſs, ſhall make ſuch a 
cc Fine as ſhall ſeem lawful by their Diſcretions; and the Eſtreats of 
& the ſaid Fines and Amercements ſhall be inrolled, and by Indenture 
c be delivered to the ſaid Sheriffs, Under-Sheriffs, their Clerks, Bailiffs 
<« or Miniſters, or ſome of them, to the Uſe and Profit of him that was 
c Sheriff at the Time of ſuch Indictments or Preſentments taken; and 
c if any of the ſaid Sheriffs, their Under- Sheriffs, Clerks, Bailiffs, or 

ce their Miniſters, do arreſt, attach, or put in Priſon, or cauſe any Fine 
% or Ranſom to be taken, or levy any Amercement of any Perſon or 
& Perſons ſo indicted or preſented, by Reaſon or Colour of any ſuch In- 
« dictment or Preſentment taken before them, at their Terms or Law- 
% Days above rehearſed, before that they have Proceſs from the ſaid 
6 Tuſtices of Peace, or Eſtreats delivered out of the ſaid Indictments 
c or Preſentments ſo brought, delivered and preſented to them, that 

ee then the Sheriffs, which ſo do, ſhall forfeir an hundred Pounds. 
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2 Hawk. P. It ſeems agreed, that, at this Day, neither the Torn or Leet have 

C. 57, 71. any Power to try any Perſon indicted before them, of any Offence 

whatſoever, and that there is no Remedy for ſuch. Preſentments as are 

traverſable, but by removing them into the King's Bench. 

2 Hawk. P. But a Preſentment by twelve or more in a Torn or Leet, of any Of- 

C. 71. fence within the Juriſdiction of the Court, being neither Capital, nor 

3 Med. 138. concerning Freehold, ſubjects the Party to a Fine or Amercement, with- 

out any farther Proceeding, and binds him for ever, after the Day on 

which it is found, and admits of no Traverſe ; bur if it concern Life or 

Freehold, as if it charge a Man with not repairing a Highway as he 

ought to do by the Tenure of his Lands, it may be removed into the, 

King's Bench, and there traverſed ; but not if it barely charge his Per- 

ſon, as for not cutting the Branches of his Trees hanging over the High- 

way, Oc. alſo it ſeems, that an Indictment of an Offence out of the 

Juriſdiction of a Leet, as of an Affray done our of its Precinct, is in 

like Manner traverſable. | „„ . - 

2 Hawk. P. Alſo, notwithſtanding the above-mentioned Statutes, the Sheriff may, 

G39. at this Day, impoſe a (a) Fine on all ſuch as ſhall be guilty of a Con- 
(a) Or may . 5 3 I 

award an tempt in the Face of the Court, and on a Suitor refuſing to be {worn, 

Amercement and on a Bailiff refuſing to make a Panel, and on a Tithingman refuſing 

at his Diſ- to make a Preſentment, and on a Juryman refuſing to preſent the Arti- 


yl cles given in Charge, and on a Perſon duly choſen Conſtable, refuſing to 


Dall. Sheriff be ſworn, but he (C) ought to Fine each Offender ſeverally, and not 


400. But for all jointly, except where a Vill is to be fined. 
this vide Tit, | e | 
Enes and Amercements. (b) 8 Co. 38. 


Hawk. P. Alſo on the Preſentment of a Nuſance in a Torn or Leet, the Sheriff 


| 8 or Steward may either amerce the Party, and alſo order him to remove it 


thorities by ſuch a Day, under a certain Pain, or may order him to remove it, un- 


there cited, der ſuch a Pain, without amercing him at all ; and the Party having No- 


tice of ſuch Order, ſhall forfeit the Pain on a Preſentment at another 
Court, that he hath not removed the Nuſance without any farther Pro- 
 ceeding; and every Pain ſo forfeited may be recovered in like Manner as 
a Fine or Amercement, by Diſtreſs, or Action of Debt; neither ſhall ir 
be affeered to a leſs Sum than was at firſt ſer. 


op) Of the om of its Proceedings, 


Keil. 66, IN making Preſentments, it is ſaid to have been the Courſe, formerly, 


141, 148. to impanel, not only a Grand Jury, but alſo a Jury of twelve Men, 
5 8 Sher ff which was commonly called the Petit Jury, and to have Offences firſt 


Cromp. 212. preſented by the Headboroughs, and the Preſentment affirmed by the 


9 H. 6. 44. b. Petit Jury, before they were brought to the Grand Jury. 


2 Hawk, p. But however the Practice might have been, ir ſeems now agreed, that 
C. 59g, no Exception can be taken to any ſuch Indictment, in reſpect of the 
N on-obfervance of any ſuch Cuſtom or Uſage ; for that no Averment 
lies againſt the Acts of a Court of Record, and every Judge of ſuch 

Court ſhall be preſumed to act according to the Rules of it. EH 
(e In the By IWeſim. 2. cap. 13. The Sheriff ſhall take no Inqueſt (c) but by 
welve Men at the leaſt, who ſhall put their Seals thereto. 


hereof it | | | | 
hath been holden, that if there be more than twelve Jurors, and all agree, all muſt put their Seals, 
but that if twelve only agree, it is ſufficient for thoſe twelve to ſer their Seals. Dalt. Sheriff 389. 


I E By 


6ʒ1ĩ 23... A 4d 


ments taken before the Sheriff at his Torn, is to be intended of ſuch as 
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By 1 R. 3. cap. 4. © No Officer ſhall return or impanel any Perſon on 
* any Inquiry in a (a) Torn, but ſuch as be of good Name, and have 


$6 Freehold of 20 5. per Ann. or Copyhold of 26 5s. per Ann. on Pain of 93 


wy | Court-Leet 
40 s. and every Indictment taken otherwiſe ſhall be void. ſeems not to 


3 3 : k | be within the 
Equity of this Statute, for it is ſaid, that any Perſon happening to be preſent at a Leet, or riding 


by where it is holden, may, for want of Jurors be compelled to be ſworn. 7 I. 6. 13. 12 H. 7. 18. b. 
Bro. Leet 15. | | BE 


By 1 E. 3. Stat. 2. cap. 1). © Sheriffs, and all others who take In- 
5 dictments in their Torns, or elſewhere, ſhall take them by Roll in- 
<«« dented, whereof the one Part ſhall remain with the Indictors, and the 


other with him that takes the Inqueſt ; ſo that the Indictments ſhall 
not be imbeziled as they had been in Time paſt. 


But it muſt be obſerved, that what is above ſaid concerning Indict- 28 E. 3. « f. 
are taken before him ex Officio, for he is reſtrained to take them by Vir- 

tue of any Writ or Commiſſion, by 28 E. 3. cap. 9. which reciting the 

Miſchiefs which had happened from Commiſſions and general Writs grant- + 


ed to Sheriffs at their own Suit, for their ſingular Profit, enacteth, That 


no ſuch Commiſſions nor Writs ſhall be granted. = 


Of the Court-Leet. 


Court-Leet is a Court of Record, (b) having the ſame Juriſ- „ ; 
Oe 24 ; | an % gs Finch 246. 

diction within ſome particular Precinct, which the Sheriff's Torn 2 Hawk. 

hath in the County. = P. C. 72. 


(b) And ſaid 


to have been derived out of the Torn, being a Grant to certain Lords for the Eaſe of their Tenants 


and Reſiants within their Manors, that they may have the Array of them, and adminiſter juſtice 
amongſt them in their Manors, Sc. from whence came the Duty in many Leets de certo Liee, to- 
wards the Charge of obtaining the Grant of the Leet; for the Non-payment whereof, or De- 
fault to preſent it, ſuch Grantees may preſcribe to amerce the Defaulters, and to diſtrain for the 
Amercement ; but they cannot fo preſcribe for any Matter of a private Nature. 2 Inſt. 71. 1 Jones 
283. 6 Co. 77. b. Dyer 30. pl. 209. | | | 


The Statute 18 E. 2. which ſhews of what Things the Sheriff's Torn , ,,, r 
and Court-Leet ſhall have Conuzance, (c) does not confine their Juriſ- Comp. Fur. 


diction to thoſe Particulars enumerated in the Statute. 213. (c) That 


| 3 the Leet may 
inquire of the ſame Offences with the Sheriff 's Torn, of which vide Tit. Sher fs Torn, Letter (C) of 
the Perſons that owe Suit to it, Letter (B) — May inquire of corrupt Victuals, as a common Nu- 
ſance, tho' omitted in this Statute. 4 Inſt. 261.— That a Railer is preſentable there. Hob. 14).—80 
of a Night-walker, Poph. 208.— Of the ſeveral Statutes which impower this Court to inquire, &. 
wife 2 Dan. 291.— That by the 31 Eliz. cap. 5. They may inquire of Uſers of unlawful Games, or of 
any Art or Myftery, not being brought up in it, but exerciſing a Trade contrary to 5 Eliz. is not 
within the Act, nor Prefentable in the Leet. 1 Sid. 289. 2 Keb. 50. Raym. 154. S. C. | 


No Man can be within two Leets at the ſame Time, and in the ſame 2 Hawk. P. 
Reſpect ; therefore, he who preſides within the Precincts of a Leet, the 3 
I.ord whereof doth duly hold his Court, cannot be compelled to come to thorities 
2 Superior Leet, for any Purpoſe which may as well be anſwered by his there cited, 

| 8 B 
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Attendance at his own Leet ; but if a private Leet be ſpecially granted 
for two or three Articles only, it ſeems that the Inhabitants muſt attend the 
Torn for all other Matters; alſo a Grand Leet may preſcribe to oblige a 
certain Number of Inhabitants in every Town within its Precinct, to ap- 
pear at every ſuch Grand Leet, to enquire of ſuch Offences as were 
omitted by the Inferior: Alſo if a Leet be ſeiſed into the King's Hands, 
all who owed Suit to it ought to come to the Torn, Cc. alſo the Sheriff's 
Torn, as an Overſeer of the Leet, is to inquire whether the Tithings be 
full, and may inquire of the Concealments of Offences inquirable in 


Leets. „ | | 1 | 
2 Hawk.P.C. A Court-Leet ſhall be forfeited, not only by Acts of groſs Injuſtice, 
73- but alſo by bare Omiſſions and Neglects, eſpecially if often repeated, and 


o 


without Excuſe. I J 15 
1 Salk. 19. The Caption of an Indictment in a Court-Leet, ad Cur Viſ. Franc 
TD Pleg cum Cur Baron, Ec. is good, for the Words cm Cur” Baron” ſhall 
be rejected; for it ſhall be intended that the Indictment was taken by 

that Court, which alone hath the Colour of Authority to take it. 
1 Salk. 100. The not ſetting forth in the Caption, whether the Court was holden 
5 by Grant or Preſcription, is helped by the Multitude of Precedents. 


Ok the County Court. 


Y the Eſcheat of Earldoms and Baronies, the Tenants of ſuch 


Spelm. Rem. | 
50. Earls and Barons were to hold from the King, and not being 
4 Inſt. 266. 


qualified to fit in the King's own Court, they compoſed a Court 
| in each County, under the Array of the Sheriff, or the King's 

Bailiff ; thoſe were the Pares of the County Court: And hence it is, 
(a) The Suir- that ever fince it has been (a) held, that the Sheriff is no Judge, but 


ors are only the Suitors. 


udgcs. | | | | | 3 5 Eh 
J If 225,— Though the Proceedings be upon a Fuſticies. 2 Inſt. 3 12. 6 Co. 11. b. 1 Mod. 171. 


{as (5) This Court is no Court of (c) Record, therefore an Action of 
4 nf. 266. Account againſt a Receiver, for 13 5. and 4 d. or other Sum under 40 5. 
(b) The stile lies not in the County Court; for being no Court of Record it cannot 
of the Court aſſign Auditors. 1 55 


2 - . . 
is Curia pri- 


ma Comitat E. C. mili Vic! com Prædid Ten apud B. c. 4 Inſt. 266. (c) Therefore a Wric of falſe 
Judgment lies of a een there, and not a Writ of Error. 4 If. 266.——But in a Rediſſeiſin 


the Sheriff is made Judge by the Statute of Merton, cap. 3. And a Writ of Error lieth of his Judg- 
ment, 4 Inft. 266. 5 | | | | 


"© fad. 312, is a Maxim of the Common Law, quod Placita de catallis debitis, Ec. 


(d) Though (d) gue ſummam Ce) 40 8. attingunt vel excedunt ſecundum Legem & con- 
2 4 ſuetudinem Anglia fine brevi Regis placitari non debent. 

on ſevera | | | 
Contracts, each of which were under 40 s. 1 Vent. 65. (e) An entire Debt cannot be divided and 
ſued for by ſeveral Plaints under 40 5. 2 Inſt. 312. Bur for this wjde 2 Rol. Abr. 3 1 J. pl. 1.—If the Plaintiff 

counts to his Damages 40 s. though the Jury find the Damages under 4o s. ſo that in Truth the Cauſe 
de Fure belonged to the Court, yer he ſhall not ha ve Judgment. 2 Inſt. 312, 


2 | But 


4 Pleas of 'Treſpaſs in their Counties, as accuſtomed, Oc. () bur for 


<« uſed. 


Ot the Hundzed Court, 


— — 
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But by 2 this Court may hold Plea of Goods, (a) Debts, Oc. 


. o o . 2 In + * 31 * 
of any Value, and the Proceſs therein is an Attachment of his Goods, (a) 57 Dobra 
Sc. but no Capias. ex contraty, 
| but not of 


Debts ex delifo, as upon the Statute of Tithes. 1 Lev. 253. dubitatur, 


So by Force of a Juſticies it may hold Plea of Treſpaſs Vi & Armis. 2 Inf. 312. 
In Replevin, by Writ or Plaint upon the Statute of Marlbridge, this 2 Inf. 139, 
Court may hold Plea of Goods and Chattels above the Value of 40 . 312. 


By the Statute of Glouceſter, made 6 E. 1. cap. 6. © Sheriffs ſhall plead 


(4) So that 
this Court 
hath no Ju- 
| 8 | | riſdiction in 
ſuch Caſe; ſecus of a Battery without wounding or maiming. 2 Inſt. 512.—But it cannot hold Plea of 


«© Maims and Wounds a Man ſhall have his Writ, as before hath been 


any Treſpaſs Vi & Armis. Co. Lit. 118. 2 Lev. 93. 1 Mod. 215. 


divided and derived from the County Court, and hath the 4 4% 167 
(4) ſame Juriſdiction. | (e) Of the 


(c) 1 85 Court was, for the Eaſe of the Subject, by the King 
| firſt Diviſion 


of Counties into Hundreds, and of the Grants of Hundreds, vide 6 Co. 11, 9 Co. 25. 4 Co. 33. Dyer 


175. 1 Rol. Rep. 118. Raym. 360. 1 Vent. 299. 3 Med: 199. (d) And therefore is no Court of Record. 
4 Inft. 267.— Cannot hold Plea of Debt or Treſpaſs, where the Debt or Damages amount to 49 4. 


Co. Lit. 118, —— Nor of Treſpaſs V; & Armis. Co. Lit. 118. 


Although the Stile of this Court is Curia E. C. militis Hundredi ſui de 4 Inſt. 267. 
B. in Com” Buck tent', &c. Coram A. B. Seneſchallo ibidem, yet the Suitors 
are Judges. | . | 1 | 

In an Hundred Court the Plea was laid to be coram Seneſchallo & Secta- Paſch. 30 Car. 


toribus; Serjeant Newdigate took an Exception to it, that it ſhould be 7 Clever and 


laid to be held coram Seneſchallo per Seftatores ; but Wyndham, Atkins, Curteis. | 


and Scroggs thought it well enough; but the Chief Juſtice cont', and 


cited the Caſe of Myat and Wigges, 4 Co. 47. where the Coroner of the 


Hoſtel, and the Coroner of the County took an Indictment, where it 


did not appear that the Party was killed within the Verge; and reſolved 


to be ill; for that there the Record was intire, and it could not lie coram 


non Judice, as to the Coroner of the Hoſtel], and ſo void; and good as 
to the Coroner of the County ; and perhaps the Jury, in their finding, 
were principally directed by the Coroner of the Hoſtel, ſo it might be 


here, ſor they in the Hundred Court may be ſwayed principally by what 


the Steward ſaid. Another Objection was, That the firſt Proceſs was an 
(4) Attachment; but as the Defendant appeared, the Court ſaid that (% That the 
Fault was cured ; ſo Judgment was affirmed. Court of 

| | | King's Bench 
daily grants Attachments againſt Stewards of Hundred Courts, for granting Attachments againſt all 
the Parties Goods. 1 Salk. 20 2 | | 


The 


— 


1 Browunl. 21. Noy 20. 2 Fones 23. Godb. 68. 
mon Right cannot be preſcribed for. Cro. Elix. 792. adjudged. Ney 20. adjudged. | | 


co 
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The true Proceſs of this Court at Common Law is a Diſtringas bur 
I Salk, 201. 6 ; ; 3 I 
(a) An Exe- by Cuſtom the Proceſs may be (a) a Levari Facias; and it is ſaid, that 
cution may moſt Hundred Courts have this Cuſtom. 
be in the | 
Hundred Court by Lerari Facias; and therefore where the Books ſpeak of a Diftringas, they muſt be 
intended of a Levari, for a Diſtreſs infinite would be endleſs in an Execution. 2 Lev. $1. 2 Keb. 117, 
126. Vide Carth. 54.——And for the Manner of ſetting forth a Judgment in this Court, vide alſo Cartb. 
53, 54. 2 Lutw. 1369. 3 Lev. 403. | 


x Salk. 201, Tf a Jury in an Hundred, or other Inferior Court, will not agree on 
their Verdict, the Way is, as in other Courts, to keep them without 
Meat, Drink, Fire or Candle, till they agree; and the Steward may 
from Time to Time adjourn the Court till they do agree. 


Ok the Court-Baron, 


HIS Court is (5) incident to every Manor, and had (c) an- 


Co. 32 4 tiently Conuzance of all Pleas of Land within the Manor, ſo 
4 ws. that no Perſon within the Manor could apply to any other Juriſ- 
(b) That it is diction without a Remiſit Curiam from the Lord. 


incident to a 


Manor, and was at firſt inſtituted for the Eaſe of the Tenants, for ending Controverſies where the 
Debt or Damage was under 405. at home, Ge. 4 Inſt. 268. Owen 35. 1 Brownl. 175. 1 Bulſt. 55. 
(c) But at this Day is no Court of Record, nor can it hold Plea of Debt or Treſpaſs, where the 


Debt or Damage amounts to 40s. Co. Lit. 118. 2 Inſt. 311,——Nor of Treſpaſs V7 & Armis, becauſe it 


cannot impoſe a Fine. Co. Lit. 118. 2 Inſt. 311, 312. 


6 H. 4. fl. 3. The Suitors are (d) Judges, and the (e) Steward but as a Re- 
Co. Lit. 58. giſter. | | ; | 
& Co. 33. b. | | Ny Os 

+ Inft. 268. S. P. (d) Though the Plea there is held upon a Writ of Right. 6 Co. 17. b. 12. a. 4 Inft, 
268. (e) And a Man cannot preſcribe to hold a Court- Baron before his Steward, but before Suitors. 
Oro. Fac. 582. adjudged. 1 Mod. 173. Cro. Elix. 792. Noy 20. Godb. 49. But perhaps may pre- 
ſeribe to hold a Court before his Steward, but not a Court-Baron. Cro. Fac. 582. 1 Leon. 316. 
A Court-Baron being incident to a Manor of com- 


4 Inf. 268. The Stile of this Court is ( F) Curia Baronis E. C. militis Manerii ſut 


0 1 Lord Prædicti (having the Manor's Name written in the Margin) teut' tali die 


Coke ſays, he coram A. B. Seneſchallo ibidem, Ec. 
hath ſeen 


Court-Rolls in the Reign of Edw. 1. (having the Name of the Manors in the Margin) ſtiled thus, | 


Aula ibidem tent tali die, &c. becauſe it was holden in the Hall of the Manor. 4 Inſt. 268. 


Co. Lit. 58. 4. This Court cannot be holden out of the Manor; but if a Man be Lord 
of two or three Manors, and there be a Cuſtom to hold a Court at one, 
for them all, ſuch Courts are by Cuſtom good. 


* 88 


Of the Court⸗ Baron. 64 


This Court is of two Natures, the firſt is by Common Law, and cal- Co. Lit. 58. 
led the Freeman's Court, or Court-Baron ; and of this the Suitors are 
Judges, and the Steward is Regiſter ; and this may be kept from 
(4) three Weeks to three Weeks: The Second is (Y) a Cuſtomary 
Court, and concerns Copyholders, of which the Lord or his Steward is (4) Note; 
Judge; as the firſt cannot be without Preeholders, ſo this tannot be 5 ran 
without Copyholders; a Court-Baron may be of this double Nature, Bench 3 
and then the Roll contains Matter concerning both. | granted Iu- 
againſt Lords and Stewards for oppreſling the Tenants, by warning Court Barons every ke 
and diltraining them to appear, or pay a certain Sum of Money upon no Occaſions at all, but to 
extort Amercements from them. (6) For this vide 4 Co. 27. Cro. Car. 360. 1 Fones 342. 


rr err re 
— 


By Magna Charta, (c) cap. 24. A Præcipe in Capite is not to be yp 
ce granted, whereby any Freeman may loſe his Court. | Expoſition 
RE | | | | thereof, vide 2 Inſt. 39. 


Bu 52 H. 3. cap. 22. (d) “ No Man ſhall cauſe his Frecholders tO (4)The Kin 
4 „5 N 5 | Z 
ſwear (e) againſt their Will, for that ought not to be done without bound here- 
055 the King's (7) Commandment, | | by in his 
ͤͤ 1 „ . Court-Baron, 
Hundred or County Court, 2 Inſt. 143. (e) Intended between Party and Party, for to inquire for 
the Lord of all the Articles belonging to the Court Baron or Hundred, they may be ſworn. 2 Inſt. 
142. For which Articles vide Statute 4 Edw. 1. entitled, Extenta Manerii. (f) In a Writ of Right Pa- 
tent, wherein Plea is held of Freehold, the Court may give an Oath, for the Writ is Aandatum 


Regis. 2 Inſt. 143. 


"NY Pleas in a Court-Baron, of common Right, and by Courſe of '4 Inf. 143. 
Law, are determinable by Wager of Law, but by Preſcription they 
may be determined by Jury. _ 5 „ 8 
If a Man recovers in a Court-Baron, they have not Power to make PT 
Execution to the Plaintiff, of the Goods of the Defendant ; but they 22 Af 72 
may diſtrain him, and retain the Diſtreſs till Satisfaction. 5 1 Rol. Abr. 

, > ES; . . 543. Bro. 
Court- Baron 6. S. C. But a Quere made, for it is uſual for the Suitors, aſſigned by the Steward, to 
tax the Sums, and then to award a Levari Facias. Queære, If hy Cuſtom or Common Law. By 
1 Brownl. $1. Upon a Levari out of a Court Baron, Goods cannot be fold without a Cuſtom to ſel], 
Sc. & vide Noy 17. Rt 8 


If in a Court-Baron the Defendant appears not upon the Diſtreſs, yet N. 194. 
the Goods diſtrained are not forieited, nor can be ſold by the Bailiff, for Gomerſal and 
the Diſtreſs is but in Nature of a Pledge; and though by the Courſe of Melgate, ad- 
the Common Law, where a Man is attached by his Goods, and appears 858 5 . 
not, they are forfeited; yet in a Court-Baron no (g) Attachment lies, 1 pulp. 52 
but a Diſtreſs infinite only. | | . 2 adjudg- 
(2 The Proceſs in a Court-Baron is Summons, Attachment, and Diſtreſs infinite, 2 Rel. Rep. 493. 

- Bulſt. 53. ” N | | 0 


.. ͤ cents 


4 Inf. 223. 


Ca. 305. 


) Whois 
always War- cc 


Courts ok the Cinque Poꝛts. 


HE Cinque ports are (a) ancient trading Towns lying towards 


ey" agg oo the Sea Coaſt ; theſe held per Baroniam, and were repreſented in 

4 Inft. 222. Parliament by the Lord Warden, or Keeper of the Cinque Ports ; 

bs Sag but they did not hold by the 'Tenure of Knights Service, only by 
CI - 


aces el ſending Ships to Sea, Oc. and as they were inſtituted for the Defence and | 


ing the Safety of the Kingdom, they had ſeveral (5) Liberties and Privileges grant- 


Cinque ed them in Reſpect of their neceſſary Attendance in thoſe Ports. 


Ports, vide 


2 Inft. 558. —At firſt the privileged Ports were but three, viz. Dover, Sandwich, and Romney, but 
Haſtings and Hithe were added by William the Conqueror. 4 Inft. 222. —To which Minchelſea and 
Rye were adjoined ; theſe now ſend each of them their Repreſentatives to Parliament, and tho ſeven 
in Number, are ſtill called Cinque Ports. 4 Inſt. 222. 2 Inft. 556. (b) To which they have a lawful 


Title, confirmed by Magna Charta, cap. 9. in theſe Words, Barones de Quinque Portubus & omnes alii Portus 


babeant omnes Libertates & Liberas Conſuetudines ſuas. 2 Inſt. 20. —But this Confirmation does not extend 
to Pleas of the Crown, with which they intermeddle as Juftices of the Peace. Cro. Car. 253. 


There are ſeveral Courts within the Cinque Ports; one before the Con- 
(0 1 Sid. 166. ſtable of the Caſtle of Dover; others within the Ports themſelves before 
It is ſaid by the Mayors and Jurats; (c) another which 18 called Curia Quinque Portuum 
Twiſden that apud Shepway. 85 8 n | 
no Body | 
knows where this Court is. 


1 $34. 166. There is a Court of Chancery in the Cinque Ports, but no original 
per Curiam. Writs iſſue thence, but it Frves only to decide (4) Matters of Equity. 


(40 1 Sid. 356. 


It is aid the great Uſe of their Chancery is to relieve againſt Errors in Proceedings at Law, Which 
they uſed to indorſe upon the Bill. | 5 2 


— 


2 Inf. 336. The Lord Warden hath two Juriſdictions, 1. The (e) Authority of an 


Ce) xempe Admiral to hold Plea by Bill concerning the Guard of the Caſtle, &%c. ac- 


rom the Ad- cording to the Courſe of the Common Law, 
miralty of | | | 


England; which juriſdiction is ſaved to him in ſeveral Acts of Parliament, as 2 H. 5. Stat. 1. cap. --- 
2.7 H. 8. cap 4. 28 H. 8. cap. 15. 5 Elz cap. 5. 11 & 12 W. 3. cap. 7. & vide 2 Fon. 66, 67. Ch 


an. 


8 


« By 28 Edw. 1. the (7) Conſtable of the Caſtle of Dover ſhall not 

ö 26 6k hold Plea of a Foreign County within the Caſtle Gate, except it touch 

Five Ports, the Keeping of the Caſtle, nor diſtrain the Inhabitants of the Cinque 

2 Inf. 556, © Ports other where or otherwiſe than they ought after the Form of their 
„ Charter for their old Franchiſes confirmed by Magna Charta. 

. The Mayors and Jurats of the ſeveral Cinque Ports have Power to hold 

Dyer 36. Plea, Oc. and (g) upon their Judgment no Writ of Error lies in B. R. 


4 Inft. 224. but they are examinable by Bill in Nature of a Writ of Error, coram Do- 
" 28 mino Cuſtode ſeu Guardiano Quinque Portuum apud Curiam ſuam de Shepway. 
ecus up- | | 


on the Judgment of the Court of Sbepway. 1 Sid. 356. Per Twiſden ; and ſo are the Books 
which ſpeak of a Writ of Error to the Cinque Ports to be intended, 


4 
The 


y 


» A——— 


Courts of the Cinque Poꝛts. 65 


The Juriſdiction of the Cinque Ports is General as well as to (a) per- 4 18. 224. 
ſonal as (5) real and mix'd Actions. | f Bat. 


| : | | : wiſe in Debt 
or Treſpaſs tranſitory. Cro. Eliz. 910. —Where a Stranger comes within the Cinque Ports and docs a 


tranſitory Treſpaſs, and after goes out of their Juriſdiftion, he to whom the Treſpaſs was done may 
have an Action at Common Law, elſe he would be without Remedy, for they can call none in who 
are out of their Juriſdition, and the Privileges were granted for the Eaſe and Benefit, and not the 
Prejudice of the Inhabitants. Yelv. 12. 2 Inft. 557. (b) And they hold Plea of Freehold by Plaint. 
1 Sid. 166. But a Judgment in B. R. for Lands there ſhall bind for ever, tho' ſuch Judgment for 
Lands in Wales, or a County Palatine, is meerly void. 2 loft. 557. 4 Inſt. 223. Bro. Cinque Ports 24. 
That they cannot plead to the Juriſciction of the Court of Weſtminſter, but muſt demand Conuzance. 
4 Inft. 224 —Alfo if an Ejecment on a feigned Leaſe be brought of Lands within the Cinque Ports, 

the Courts of Weſtminſter will not allow the Tenant of the Lands, on his Prayer, to be made Defendant, 
to plead to the ee e of theſe Courts, but will tye him ſtrictly to the Rules of confeſſing Leaſe, 


Entry, and Ouſte r, and pleading Not guilty; this is not like the Caſe of Ancient Demeſnc, where a 
Recovery in the Courts above makes the Lands Frankfee for ever. | 


If a Man is murdered in any of the Cinque Ports, his Wife may have 
an Appeal againſt the Murderer, (c) directed to the Sheriff of the County, 
and he ſhall execute the Writ (4) within the Cinque Ports, for the 
| Conſtable hath no Juriſdiction to hold Plea thereof. „„ 


2 Inſt. 557. 
Said to have 


been re- 
ſolved be- 


| | | | tween Waes 
and Braines. Cro. Eliz. 694. S. C. adjudged. (c) Becauſe the King in a Manner is concerned; for if 
the Plaintiff is nonſuir the Defendant ſhall be arraigned at his Suit. Yelv. 13. Cro. Eliz. 911. (d) Yet 


per Telv. 13. per Poph. if the Defendant at all Times after continued within the Cinque Ports, fo that he 
might be procceded againſt there, no Appeal would lie elſewhere. | | | | 


So if the Defendant is in Cuſtodia Mareſchalli, the Appeal may be 2 If. 557- 
againſt him by Bill. NCC 5 5 ON NO © 
lf a Man hath Judgment in any of the King's Courts, and the Defen- 5 708. 
dant hath no Lands or Goods but in the Cinque Ports, the Plaintiff may 4 1%. 223. 
have (e) a Writ to the Lord Warden to make Execution. (e) Tha rw 
| | | cord mult be 


certified into Chancery, and from thence by Mittimus to the Lord Warden to make Execution. 1 And, 
28. 3 Leon. 5, W. Bendl. 46. = 1 | 


If a Man is impriſoned at Dover by the Lord Warden, an (H Habea 0 
(s) Corpus (Y) may iſſue to the Lord Warden, &c. for the Privilege, that 3; ones 


the King's Writ runs not, muſt be intended between (7) Party and Party, Palm. 96. 


for there can be no ſuch Privilege againſt the King. S. C. ad- 


5 EY | judged. 
(f) Where a Prohibition, Mandamus, c. Cro. Car. 543. Palm. 55. 1 Sid. 355. 4 Inſt. 223. 2 Lev. 
86. 3 Keb. 598. Hard. 475- —Where a Certiorari, vide 1 Rol. Abr. 395. 2 Hawk. P. C. 286, 287. 
(e) Ad faciendum & recipiendum ; but if ad Reſpondendum a private Perſon, Q., 1 Mod. 20. (b) But 1 
Fid. 166. it was ſaid by ſome, that it had ſcarce ever been known that a Prohibition or Habeas Corpus 
went to the Cinque Ports. (i) A Quo minus hes thither. Hard. 475. | 8 


The (4) Lord Warden is the immediate Officer of the Court, and (7) x Inf. 557 
Writs ſhall be directed to him (½) as in all real Actions, Cc. for Land 5 
within the Five Ports. 5 2 5 SP. 

. 8 5 : () The Con- 
ſtable or Keeper of Dover Caſtle is alſo Warden of the Cinque Ports, and the Writs directed to him 
are, Rex, &. Conſtabulario Caſtri ſuo de Dover & Cuſtodi Quinque Portuum, c. 2 Inft. 556. 4 Inſt. 223. 
(1) But Writs of Appeal muſt be directed to the Sheriff. Cyo. Eliz. 69g. Becauſe the King is in 
a Manner concerned. Vide Yelv. 13. Cyo. Eliz. 911. 2 Inſt. 557. (m) But if there be an Indictment 
before Juſtices of Peace within the Cinque Ports, a Certiorari may be immediately directed to them, 


for they proceed by Virtue of their Commiſſion, and nat their ancient Charters, &. Cro. Car. 25 
254. but for this vide 1 Rol. Abr. 395, RY | 


« By 2 V. & M. cap. J. whereas the late Lord Wardens claimed a 
« Right of Nomination of one Perſon to each of the Cinque Ports, the 
ce two ancient Towns, and their Members, whom they ought to elect to 
„ ſerve in Parliament; it is declared and enacted that all ſuch Nomina- 
« tions were and are againſt Law and Void. 1 
If a Murder is committed at Sanudtoich, and an Appeal brought by LI. 12, 13. 


Original in B. R. directed to the Sheriff of the County of Kent, who Ce. Eliz. 


F 10. S. C. 


brings ? 
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652 Courts of the Cinque Ports. 


— — — 


— — 


(a) For the brings in the Defendant, who pleads that Sandwich is Part of the Cinque 
Cinque Ports Ports, ub; breve Domini Regis non currit, Ec. and demands Judgment of 
ward Pro. the Writ, this is a bad Plea, for the Defendant having done the Murder 
ceſs of Our- Within the Cinque Ports, and after flying out, if this Pleading ſhould be 


lawry, for allowed, (a) there would be a Failure of Juſtice. 
that ought to | 5 
be proclaimed in open County. Cro. Eliz. 910. 


Yelv. 13. But if the Defendant by his Plea ſhews that at the Time of the Murder 
ſuppoſed, and at all Times after, he. had been an Inhabitant and Com- 
morant within the Cinque Ports, and ſo had given Juriſdiction to the 
Judges there, and ſhewed they might have proceeded, &%c. it had been a 
good Plea. 5 


Of the Courts of the 
naries. 


AHESE Courts were (5) inſtituted for the Conveniency of Tin- 


4 Inft. 229. 

(b) For an- ners, that they might be incouraged in the making of Tin, one 
wary Cor of the Staple Commodities of the Kingdom ; and therefore in 
3 3 Cornwall and Devonſhire, where the Oar or Mine of which it is 


| As of Par- made chiefly abounds, the Workers herein were allowed the Privilege of 


liament con- ſuing and being ſued in thoſe Places, | 


cerning the 


Stannaries, and for an Expoſition of the Charter of E. 1. and the Statute 50 E. 3. which gave great Pri- 


vileges to the Tinners, vide 4 * 232. 12 Co. 10, 11. Plow. 327. 1 Rol. Abr. 547, 548. & vide 16 


Car. 1. cab. 15. by which their Privileges are declared and circumſcribed. 


4 luft. 229. 8 The Juriſdiction of the (c) Court is guided by ſpecial Laws, by 


(e) For the Cuſtoms, and by Preſcription Time out of Mind. 


Stile of the 8 | 
Court, vide 4 Inſt. 229. —And that the Lord Warden hath Juriſdiction of all the Tin in Cornwal 
and Devon. 4 Inft. 229. | | | | 


a Int 230: No Writ of Error lies upon (d) any Judgment in theſe Courts; but 


(d) For any the Party grieved muſt be relieved by Appeal in ſeveral Degrees, firſt 
2 6 to the Steward of the Stannary Court, where the Matter lies, then to the 
ucnmnb ne Under-Warden of the Stannaries, and from him to the Lord Warden of 


Stannaries a x . 

| otherwiſe the ſame Stannaries ; and for Want of Juſtice there, to the Prince's Privy 
upon a , Council. 
Judgment 


there given upon collateral Matters. 3 Bulft. 183. Per Coke, C. Juſtice, ſaid to have been ſo reſolved 
upon a Conference by all the Judges, as is to be ſeen recorded in Chancery in the Petit-Bag Office, 


Q. Ow. 8. 1 Sid. 233. 


4 InÞt. 231 Blowers and all other Labourers and Workers without Fraud or Covin, 
* 5 0 * . » 0 - * 
12 by in and about the Stannaries in Cornwall and Devon, have the Privilege 


all the of the Stannaries during the Time they work there. 
Judges. Vide 


2 Rol. Rep. 44. and the Statute 16 Car, 1. cap. 15, 
4 All 


3 >. 


. 


* 


* * - 
' 
* 2 * e _—_ 4 


Ok the Courts of th Stannaries. : 


All Matters concerning the Stannaries, or depending thereupon, are to 


be heard and determined (a) according to the Cuſtom of the ſame Time 
out of Mind uſed. 


653 


4 bf. 231, 
reſolved by 
| | all the 
Judges. (4) But vide Cro. Ca-, 


Tranſitory Actions between Tinner and Tinner, or Worker and 4 % 2 
Worker, tho' not concerning the Stannaries, nor ariſing therein, if the 4 olved 9% 
Defendant be found within the Stannaries, may be brought in theſe 3 

Judges. 
Courts or at Common Law. 


But if one Party only be a Tinner or Worker, ſuch Tranſitory Actions 4 I» 231. 
which concern not the Stannaries, nor ariſe therein, cannot be brought Reſolved by 
there, and in ſuch Caſe'the Defendant by the Cuſtom and Uſage of e e 


that Court may plead to the Juriſdiction, and (5) ought not to be ar- a. Rol. 

reſted undo to ſwear it, or redeundo. | Rep. 379. 
$220 5 8. P. 

5 it was ſaid by the Chief Juſtice, that after the Oath taken they will for 34. enter the Plaintiff a 
inner. | i = | | | | 


There ought to be no Demurrer in thoſe Courts for Want of Form, ; 
| 4 Inſt. 231. 
but for Matter of Subſtance only. | olalecd 


by all the Judges, 


They have no Juriſdiction of (c) any local Action ariſing out of the ,, 137 
Stannaries, and (4) Matters of Life, Member and Plea of Land are ex- Reſblved 
preſly excepted out of their Charters. | | by all the 
| - 2 | . | | fo | udges. 

(e) That the Plaintiff muſt ſhew that he was a Tinner, and that the Court was held withid che Juriſ- 
diction of the Stannaries. Fereſt. 103. (d) They have no Court of Equity, and therefore a Suit con: 
cerning an Agreement relating to Mines, &c. proper here. 2 Vern. 483, 484. | 


Of the Court of Commil⸗ 
ſioners of Sewers, 


Y the (e) Common Law the King uſed to grant Commiſſions for (e) Reg. 1:7, 

_ inquiring into the Want of Reparations of Sea Walls, Ditches, F. N. B. 113. 
Gutters, Sewers, Oc. e | 4 Inſt. 276. 

But as theſe Matters are now to be regulated according to (7) 5 As mans 

| ſeveral Acts of Parliament, it will be neceſſary to ſet down the Purport 8 


na Charta, 
of ſuch as are moſtly in Uſe at this Day. 19 80 ca. 155 16, 


| | | 23. for 
which vide 2 Inſt. 29, 30. 25 E. 3. cap. 4. 45 E. 3. cap. 1 H. 4. cap. 12. 6 H. 6. cap. 9 H. 6. 
cap. 5. 18 H. 6. cap. 10. 23 H. 6. cap. 9. 12 E. 4. cap. 6. 4 H. 7. cap. 1. 6 H. 8. cap. 19, 


The chief Statute relating hereto, is 23 H. 8. cap. 5. which ordains that RY 
the Lord Chancellor, Treaſurer, the two Ch. Juſtices for the Time being, or . 


5 cap. Yo» 

any three of them, whereof the Lord Chancellor to be one, ſhall, as often Which vide 

as need be, direct Commiſſions, and appoint Commiſſioners; the Form of at * 
| OS: | 22 85 | made perpe- 

tual by 3 & 4 E. 6. cap. 8. and vide 1 M. Seſſ. 3. cap. 11. This Statute to extend to Glamorgan, Cc, 


8 D which 


rr . 


3 


12 


bal 


Of the Court of Commiſſioners of Sewers, 


which. Commiſſion is ſet forth in the Statute, which fully declares the 
Duty and Authority of the ſaid Commiſſioners, vz. That they do in- 

uire by the Oaths of the honeſt and lawful Men, Cc. through whoſe De- 
faul the Hurts and Damages have happened, Ec. and who hath, or hold- 
eth any Lands or 'Tenements, Ec. or hath, or may have any Hurt, Loſs, 
or Diſadvantage, Ec. and all theſe Perſons, and every of them to 
tax, c. and to make and ordain Statutes, Ordinances, &c. after the Laws 
and Cuſtoms of Rumney Marſh in the County of Kent, or otherwiſe after 


their own Wiſdoms and Diſcretions. 


« The 25 H. 8. cap. 10. enacts that no Perſon ſhall be compelled to 
cc take upon him the Execution of any ſuch Commiſſion, unleſs he be a 
cc Dweller in the County wherein he is appointed Commiſſioner ; alſo 
« that every Perſon refuſing to take the Oath of Commiſſioner, as ap- 
c pointed by 23 H. 8. ſhall, as often as ſuch Refuſal ſhall be certified into 
cc Chancery, forfeit five Marks. 8 ons 

« The 3 & 4 E. 6. cap. 6. directs in what Manner the King's Lands 
cc ſhall be liable, and taxed by the Commiſhoners, and his Tenants diſ- 


charged and indemnified in their Payments of ſuch Taxes, and that 
c every ſuch Commiſſion ſhall be in Force for five Years from the Teſte, 


© unleſs ſuperſeded. 5 == 
e By the 13 Elix. cap. 9. all Commiſſions of Sewers ſhall continue in 
<« Force for 10 Years after the Date thereof, unleſs they be repealed by 


ca new Commiſſion or Sperſedeas; alſo by this Statute all Laws, Or- 


ce dinances, and Conſtitutions duly made, according to the Statute 23 
« H. 8. cap. 5. and written in Parchment, indented under the Seals of 


„ the Commiſſioners, or ſix of them (whereof one Part ſhall remain with 
cc the Clerk of the Commiſſion, and the other in ſuch Place as the Com- 


<« miſſioners, or ſix of them ſhall appoint,) ſhall without any Certificate to 


« be made into the Chancery, and without the King's Aſſent continue in 


c Force, notwithſtanding any Determination of ſuch Commiſſion by S. 


cc per ſedeas, until the ſame Laws, Ordinances, and Conſtitutions ſhall be 
ce altered, repealed, or made void by Commiſſioners afterward aſſigned ; 


„ alſo by this Act there ſhall be no Certificate or Return of the 


„ Commiſſion, or of any of their Laws, Ordinances, or Doings by Virtue 


3 Fac. 1, 


cap. 14. &f 
vide ) Ann. 
cap 9. | 
By which 


Power is 


cc thereof. | — 

% By 3 Tac. I. cap. 14. all Walls, Ditches, Banks, Gutters, Sewers, 
c“ Gates, Cauſeways, Bridges, Streams, and Water-courſes within two 
« Miles of London, having their Fall into Thames, ſhall be ſubject to the 
« Commiſſion of Sewers, and to ali Statutes made for Sewers, and to all 
« Penalties in the ſaid Statutes contained. „ 


given to the Lord Mayor of London to appoint Commiſſioners. 


7 Ann. 
cap. 10. 


4 Int. 276. 


5 Co. 99. b. 
Rook's Cale. 


Buy / Ann. cap 10. reciting the Power of the Commiſſioners by former 


| Statutes, as to ſelling the Lands of thoſe who refuſed to pay the Taxes 


and Proportions with which they were charged, and that theſe Laws did 
not extend to Copyhold Lands, it is enacted that the Commiſſioners 


ſhall have the like Power as to Copyhold Lands, and that the Lords of 


ſuch Copyholds ſhall admit the Vendees, E9c. Alſo by this Act it is enact- 
ed, that it may be lawful for the Commiſſioners by Warrant to authorize 
any Perſon to levy the Sums of Money aſſeſſed upon the Lands, Cc. by 
Diſtreſs and Sale of the Goods of the Party refuſing, returning the Over- 

lus. 5 e 

Notwithſtanding the ample Powers by the above-mentioned Statutes 
given to the Commiſſioners of Sewers, yet are their Proceedings {till ex- 


aminable in the Courts above, and accordingly we find ſeveral Reſolu— 


tions in Which their Proceedings and Sentences have been controul'd by 
the Courts at Reſiminſter. 


As where the Commiſſioners on the finding of a Jury that J. S. had 
ſeven Acres of Land next adjoining to a Bank on the River Thames, and 


4 that 


Ok the Court of Commiſſioners of Sewers. 655 
thar the Occupiers of thoſe ſeven Acres uſed to repair, but that there 
were beſides 80 Acres within the ſame Level liable to be ſurrounded, 
having taxed each of the ſeven Acres at 8 5. it was held; 1/7, That the 
finding that the Occupiers of theſe ſeven Acres uſed to repair, was not 
material, becauſe that ſuch Occupiers might have been Tenants at Will 
whoſe Acts could not bind him who had the Inheritance. 2dly, That 
tho' theſe ſeven Acres lay next the Bank, yet ought the Commiſſioners to 
tax all thoſe Lands which were in Danger of being damnified by the over- 
flowing of the Waters, and conſequently received Benefit by the Repairs; | 
for tho* they are to act (a) according to their Diſcretion, yet ſuch Dif. &) Hard. 
cretion muſt be governed and directed by the Rulcs of Law and Reaſon. 17 0 
The Commiſſioners of Sewers cannot make any (b) new Inventions to 1 hrs 155 
charge the People; (c) but if there were an old Wall, they may build ano- 13 C. 5 5. 
ther (if that be decaycd) on the Inſide, or ſome ſmall Way diſtant if it Moor 825. 
be neceſſary, and may compel them that repaired the former to repair it * 94 145. 
if they have no Damage by the Remove. . 1 1 8 
If one be bound by Preſcription to repair a Bank, which by ſudden 10 C 139 
Violence, and without the Default of him who is ſo bound to repair, is Keie/y's 
thrown down, the Commiſſioners are not to charge him only with the Cale. 
Repair, but ought to tax all others according to the Advantages accruing 2 I 8 8 
to them from ſuch Repairs. 5 
The Commiſſioners of Sewers cannot tax a whole Townſhip, but muſt 2 BI. 197. 
proportion each Man's Share according to the Quantity of his Land, c. Co. 2 30 | 
and therefore where the Commiſfioners aſſeſſed a Fine on the Village of © 25 
JD. and by their Warrant ordered it to be levied on 7. S. whoſe Cath , 5 
being diſtrained, he brought his Action, and had Judgment; afterwards 
the ſaid 7. J refuſing to releaſe the Judgment, he was committed by the 
Commiſhoners ; but upon Complaint thereof the Court of King's Bench 
committed and fined the Commiſſioners, and held that by ſuch Pro- 
ceedings after a Judgment at Law they were guilty of a Premunire. 
I has been holden that, tho' the Commiſſioners of Sewers are not a 1 Sid-145. 
Court ot Record, thus and may commit for a Contempt; yet that muſt be 
underitood of a Contempt in the Pace of their Court, and not to im- 
priſon a Ferſon for diſobeying their Orders. VV 
There was a Complaint of the Inhabitants of Hhitechappel at the Coun- 1 Lev. 288. 
cil-Board, that the Commiſſioners of Sewers had taxed the ſaid Inhabi- POO of | 
tants ior Repair of a Shore in Wapping, whereas they were not within cee 
the Level; thereupon the Council ordered a Certiorari out of B. R. and Sewers for 
that the Matter in Queſtion ſhould be tried there; which was accordingly Hitechap ei. 
done, and the Certiorari delivered; notwithſtanding which they iſſued out 3 os 
their Warrants for putting the Orders in Execution, and the Officers re- 1 % 44. 
fuſing to execute the ſame were fined 104. a Man; thereupon a ſecond 2 Keb. 635. 
Certiorari was delivered to return all Proceedings and all Orders, Cc. con- S. O, 
cerning the ſame ; this being alſo diſobeyed, and new Orders made for 1 
fining ſome of their Officers for their Contempt; whereupon they appear- e 
ed, and tho' they alledged the Advice of Council in what they did, yet 
they were committed for the Contempt; the next Day the Return was 
brought into Court, and upon the ſeveral Certiorari's the Returns were 
ſeveral, which the Court diſallowed, and ordered them to return all their 
Proceedings upon the Return of the firſt Writ, and to return upon the 
laſt, that ante adventum brevis they had returned the whole Matter, 
which was accordingly done and filed; and after they continued a Week 
in Priſon without Bail, they were fined 40 Marks a-piece, and diſcharged, 
and the Matter ordered to be tried at the B. R. it was here moved in 
Behalf of {ome of the Commiſſioners, that theſe Orders, whereby the Con- 
tempt of the Commiſſioners appeared, tho' they were returned, might not 
be filed, upon a Clauſe in 13 Elix. cap. 9. which excuſes them from re- 
turning their Orders, and exempts them from Penalties; but it was re- 
ſolved that that, and other Proviſoes in the ſame Statute, did only extend 
| +. 
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656 Of the Court of Commiſſioners of Sewers, 
| to the Court of Chancery, to abridge the Power which the Court of 
$07 LO ns Chancery had over the ſaid Commiſſioners, and the Orders by 23 H. 8. 


Coners of cap. 5. and that it did not at all (a) reſtrain the Court of B. K. from pro- 


Cambridge ceeding by Certiorari. 

Fenns, by 1 | f . 

Car. 2. hy 15 ba ve an abſolute Juriſdiction, and are not to return their Proceedings on a Ceriiorari; 
but if they obſerve not the Statute, their Proceedings will be void, & coram non Fudice, and the Par- 
ties may examine the ſame by an Action at Law. 1 Sid. 296. 


1 Sid. 8. If it be found before Commiſſioners of Sewers, that ſuch a one ought to 


Tord Dwn- repair a Bank, and he removes the Proceedings into B. R. the Court will 


bars Cale. geither quaſh the Inquiſition, nor grant a new Trial, unleſs he, who is 


found to be the Perſon that ought to repair, will firſt repair the Bank; 
after which if it be otherwiſe found, they will order him to be reim- 
burſed. | | ” 


2 Hark. There is a Rule in the Court of King's Bench, that no Order of Com- 


P. C. 288. 


| Salk 145 miſſioners of Sewers ought to be filed without Notice given to the Parties 


concerned ; alſo it is every Day's Practice of that Court, before it will 
ſuffer the Return of a Certiorari for the Removal of the Orders of ſuch 
Commiſſioners to be filed, to hear Affidavits concerning the Facts where- 
on they are grounded; and if the Matter ſhall ſtill appear doubtful, to di- 
rect the Trial of feigned Ifſues, and either to file the Return, or ſuper- 
ſede the Certiorari, and grant a Procedendo, as ſhall appear to be moſt rea- 
(b) 2 Keb. 500. ſonable for the Trial of ſuch Iſſues, and to give () Coſts againſt the Pro- 
ſecutor of the Certiorari, if it appear to have been groundleſs. 


- Court of Pipowders. 


HIS Court is incident to every Fair and (c) Market, and is 


(e) Incident called Curia Pedis Pulveriſati (d); becauſe for Contracts or In- 


Market as Juries done concerning the Fair or Market, Juſtice ſhall be done 
_ as Fair, as ſpeedily as the Duſt can fall from the Foot. 
4 Inft. 272. | | | 


Kelaw. 99. 1 Brownl. 175. 1 Bulſ. 55- Cro. Eliz. 773. — That there may be a Court of Pipowders 
by Cuſtom without Fair or Market, and a Market without an Owner. 4 Inft. 272. (4) Mirror, cap. 1. 
Sect. 3. Bract. Lib. 3. fol. 334. 4 Inſt. 272. NT | | T2315 


4 89 27% It is a Court of Record, of which the Steward is Judge, there being no 

er d. Snitch | 5 3 
F. 23 Its Juriſdiction conſiſts herein, that the (e) Contract or (J) Cauſe of 
8 Action be in the ſame Time of the ſame Fair or Market, and not before, 
hold Plea of Or in former, it muſt be for ſome Matter concerning the ſame Fair or 
Obligations, Market, done, complained on, heard and determined the (g) ſame Day 


= this within the Precinct of the ſame Fair or Market. 
ourt 1s 


ordained for Things ariſing within the Fair. 1 Rol Abr. 545. Moor 8 30. Cro. Fac. 313. 2 Bulſt. 21. 


(F) If one Slanders another who trades in the Market, in any Thing which concerns his Trade, as by 
diſparaging his Goods, which he expoſes to Sale there, an Action lies; ſecus if the Words do not con- 
cern any Thing touching the Market. 10 Co. 73. Hall and Fones adjudged. Cro. Eliz. 773. Moor 623. 
S. C. adjudged. 4 Inft. 272. 1 Rol. Abr. 544. S. C. cited. (g) The Proceedings being de Hora in 
Horam. 2 Inſt. 272. — This Court continues during the Time of the Fair, and no longer. 2 Bu ft. 23. 
It may be adjourned from Market to Market. Kelw. 99. The Continuance may be entered by an 
Idem Dies, &c. Moor 459. | : | | 


4 8 By 
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By the 17 E. 4. cap. 2. reciting, that divers Perſons coming to Fairs Made per- 

be grievouſly vexed and troubled in the Court of Pipowders, by feigned P*fus by p 

Actions, and alſo by Actions of Debt, Treſpaſſes, Feats and Contracts es 

made and committed out of the Time of the ſaid Fair, or the Juriſ- 

diction of the ſame, contrary to Equity and good Conſcience, E5c. it is 

enacted, «© That no Miniſter of any ſuch Court of Pipowders ſhall 


hold any Plea (a) without (5) Oath made by the Plaintiff or his At- 3 
& torney, that the Contract, or other Feats contained in the Declaration, ( wy 


| 1 Wan 8 pes | | : ſuch Oath 

« was made within the Fair, and within the Time of the Fair, and with- gught to be 

ce in the Juriſdiction and Bounds of the ſaid Fair. 8 made if the 
Defendant 


will inſiſt upon it, yet it ſhall not be made Part of the Record. 4 92 272. (6) vet this concludes 
not the Defendant, but notwithſtanding, he may plead to the Juriſdiction of the Court. 4 lnft. 272. 
2 Bulſt. 22. | | _ | x 


Of the Courts in London. 


HERE are ſeveral Courts within the City of London, which 

_ exerciſe a Juriſdiction according to their own ſtated Rules and 

| Forms; but yet are ſubject to the Controul and Correction of | 
_ the King's Courts at Weſrminſter, whenever they exceed their , %. 24) 
Juriſdiction; the Chief of theſe are, ; . 


1. The Court of Yuſtings, 


This is the (c) higheſt and moſt antient Court of Record within the 


City of London, and is always held at Cnild-Hall, before the Lord and 4 we MW, 
Sheriffs of London for the Time being; but when any Matter is to be . 


: 338 : Coke ſays, it 
argued and determined in this Court, the Recorder fits as Judge with the j; gerived 


Lord Mayor and Sheriffs, and gives Rules and Judgment therein. from the 
| | 25 Saxon Words 


Hus, which ſignifies a Houſe, Dhing, thing, that is, the Houſe of Cauſes or Things. 4 Inft. 247. — 


But by Forteſc. Pref. to Monarchy 59. it is a pure Saxon Word, ſignifying any Counſel or Court in ge- 
neral, and therefore applied to the Supreme Court of the City of London. 


This Court hath Juriſdiction of (a all Pleas Real, Perſonal and 3 
Mixt; and for this Purpoſe it is diſtinguiſhed into two Courts, as the * . 247 


| | 25 . (4) In this 

Tudges fit one Week on Real Actions, and the other on thoſe which are Court Deeds 

Perſonal or Mixt. | 9 8 may be in- 
rolled, Re- 


coveries may be paſſed, Wills may be proved, and Replevins, Writs of Error, Writs of Right 


Patent, Writs of Waſte, Writs of Partition, and Writs of Dower, may be determined for any Mat- 


ters within the City of London and the Liberties thereof. Lex Lond, 105. But mote, That all Real 
Actions are now grown out of Uſe. | 


Judgment of Outlawry in the Huſtings is not given by the Mayor, 4 I». 247: 
who e or his Deputy, but by the Recorder, by the Cuſtom 
of the City. | 

In this Court, the Lord Mayor for the enſuing Year, the Sheriffs, Len Lond. 
Chamberlain, and Bridge-maſters, are choſen. „ 


8 Upon 


65. 
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18 E. z. 14. Upon a judgment given in this Court of Huſtings, a Writ of Error 


1 Rol. Abr. lies at St. Martin's (a) before certain Juſtices. 

745. S. C. 

1 Lev. 309. 2 Sand. 252. S. P. And upon a Judgment of the ſaid Juſtices a Writ of Error lies in Par- 
liament. 2 Leon. 107. (a) For their Commiſſion, &*%, vide Reg. 130. F. N. B. 23. 


2 The Sheriffs Courts, 


4 Inſt. 248, There are two Sheriffs of London and Middleſex, each of whom keep 


a Court of Record for all Perſonal Actions within the City of London; 
theſe Courts are kept at Guild-hall, and in each Court a Steward is the 
Judge ; they have belonging to theſe Courts, two Priſons, called Conxters, 
| the one in I oodſtreet, the other in the Poultry. 
(b) But for The (4) Proceſs in theſe Courts is by EG Arreſt, (c) Foreign 


this vide Lex Attachment, Os. 
Lond. 2411, 


Ec. (e) Vide for this Title Ci ſtoms of London. 


4 <a 247, From theſe Courts a Cauſe may be removed by Habeas Corpus to Weſt- 
248. 


minſter-Hall ; but if an erroneous Judgment be given, the Cauſe may be 
removed by Writ of Error to the Huſtings, before the Lord Mayor and 
Sheriffs. 


Skin. 105, If a Plaint be levied in a Counter in London, and a Habeas Corpus i is 


| brought, it is returned by that Sheriff in whoſe Counter we Party 1 is in 
Cuſtody, — he only is to anſwer if he * 


74 The Court of Equity befoze the Loꝛd Mapoz, common⸗ 
ly called the Court of Conſcience, 


4 loft. 248, The Turiſdi&tion of this Court ariſes from (a) a Cuſtom i in London, 
(d) That wiz. that if a Plaint of Debt is entred in the Sheriff's Court, upon Sug- 


This is a rea- geſtion of the Defendant, the Lord Mayor may ſend for the Parties, and 


wee gel at for the Record, and examine the Parties upon their Plea; and if he finds 


it bath been that the Plaintiff is ſatisfied, he may award that the Plaintiff ſhall be 
of late a- barred, but he cannot examine after Judgment. 
buſed. Skin. Judgment was given in an Action in the Sheriff's Court in London, 
and after it was removed to the Mayor's Court by Levata Querela, with- 
—_ $6467] in which Court there are four Attornies, who, by an excluſive Cuſtom, 
E. KR. Buxton are the only Attornies of the Court; one of them was aſſigned to the 
v. Singleton. Plaintiff by the Recorder, who refuſed to act, as did all the others; be- 
3 Keb. 432. cauſe the then Lord was concerned in Intereſt ; on Complaint to B. R. it 
8. C. was held, That no Perſon could withdraw himſelf from the Juriſdiction 
of the King's Bench, which had a Power of obliging all Officers to do 
their Duty ; that the denying Juſtice in ſuch a Manner, was of dange- 
rous Conſequence, and might be puniſhed by Information, Ec. that in 
the Caſe of the Abbot of Crowland, 20 E. 4. the Liberties were ſeiſed, 
becauſe he had not Officers; and that the Attornies Refuſal in this Caſe 
Was ſufficient to forejudge him. 
Lex Lond, _ There is alſo the Court of Requeſts, which is called the Court of 
Conſcience, and is held before certain Commiſſioners at Gid-Hall, and 
0 Firſt be- was (e) eſtabliſhed for recovering Debts under forty Shillings. 


gan by an 


Act of Council 9 H. 8. but bas ſince been confirmed by Act of Parliament, 3 Ter I, = 15. 
which vide. 


3 Keb. 333 This 3 cannot grant Prohibitions to ſtay Proceedings in the 
Courts at Weſtminſter ; and therefore where J. S. brought Debt upon an 
Obligation of 104. for Payment of 5 J. in B. R. againſt a Freeman of 
London, who cited the Plaintiff in the Court of Conſcience, ſurmiſing 

that leis than 40 5. was due; the Plaintiff appeared there, and ſhewed 
2 te 
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the Obligation; notwithſtanding which, the Commiſſioners there, upon 

the Allegation of the Defendant, that leſs than 40 5. was due, ordered 
the Plaintiff to accept it, and to ſtay Proceedings in B. R. which he re- 
fuſing, the Commiſſioners ordered the Regiſter to keep the Obligation, 


ſo that the Plaintiff could not proceed in B. R. whereupon the Court 
granted an Attachment againſt the Commiſſioners and Reziſter. 


 __ Curteſy of England. 


(having had Ifſue by her Inheritable) is introduced into her In- = 2 


- ENANT by the Curteſy is he, who after his Wife's Death 
heritance, and has an Eſtate for Life therein; and he is fo cal- Co. Lit. 30. 4. 
led from the Pavour or Curteſy of that Law which made this Coe! Tit. 
Proviſion for him, to which he had no Natural Right, nor to which S Ss 
| g | | ome gan in | 
any other Nations, except thoſe of Great Britain and Ireland, admitted England and 


him. | | Ireland in the 
„ | 5 . | 5 Time of 
H. 1. Seld. Fan. 65. and in Scotland in the Time of Malcolm. Macan. 56. Both by a poſitive Inſti- 
tution. „ | | EE NI rd ES | | | | 


The Words of this Law, as they are found Pat. 11 H. 3. M. 30. ex- 
emplified are, Si aliquis deſponſaverit aliquam Hereditarem habentem, & ex ca 
prolem habnerit cujus Clamor auditus fuerit infra Quatuor Parietes, & Vir fu- 

 pervixerit Uxorem, habebit tota vita ſua Cuſtodiam hereditatis, licet heredem 
 habuerit ex primo viro qui plene etatis eſt: Preceptum eſt quod eadem Lex 
 Obſervetir in Hibernia. Under this Head we ſhall conſider, 


(a) What Perſons may be Tenants by the Curteſy, 
what not, e Se REN 
(B) Of what Soꝛt of Inheritances this Eſtate is al- 
lowable, of what not. VVV i 
(C) What Eſtate the Wife muff have to let in the Dur: 
band to be Tenant by the Curteſp: And herein, 


1. The Deſcendible Quality of ſuch Eſtate. 

2. The Seiſin of the Wife thereof. . 

3. When this Eſtate and Seiſin is to begin, and how long it 
muſt continue. F | 


() Of the Yusband's Title being initiate by having 
of Illue, and to what Purpoſes ; And herein, 
1. What Sort of Iſſue this muſt be. 
T ae on —— 
3. What it muſt do to intitle the Husband to be 'Tenant by 
the Curteſy. MD | 
(E) The 
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— 


(E) The Nature and Quality of ſuch Tenancy by Cur: 
teſy. 


1. With reſpect to the Eſtate it ſelf, 
2. With reſpect to the Privity between him and the Heir, 


(F) By what Means this Title may be pꝛevented and 
deſtroped. 


(a) pat Perſons may be Tenants by the 
Curteſy, what not. 


| 8 Words of this Law are genera), and ſeem to. extend to all 
(a) But the 


ſorts of Perſons without Diſtinction ; therefore (4a) Ideots and 
King ſhall Lunaticks, and (b) Villains, may be Tenants by the Curteſy. 
have this | 
Eſtate during the Ideocy or Lunacy, and provide for them and their Families, as he ſhould do out of 
their own Eſtates. 4 Co. 123. Beverly's Caſe. (b) The Lord, if he will, myy enter and hold thoſe Lands 
againſt the Villain and his Iſſue for ever. Co. Lit. 118, 123.4. , 


(e) For they 2. Perſons cond only of (c) Fdony: or Treaſon; Perſons (d) out- 
1 my lawed in any Civil Action, may be Tenants by the Curteſy. 
their Goods 

and Chattels abſolutely, for of their Lands the King gains but a Pernancy of the Profits. 5 Cs. 
110. Co. Lit. 92, b. 391. a. Stanf. 192. (4) Bro. Tit. Outlawry 26, 36, 59. Co. Lit. 128. For ſuch 


Proceſs of Outlawry might be caſily ſuperſeced, 8 cr the mg Pernancy of the Profits 
diſcharged, 


(O But. Tit. 3. But Rete attainted of (e) Feloay or Treaſon, ſhall not be Te- 


Curtely g. * by the Curteſy; for they being thereby extra Legem Poſiti, and 
their Perſons forfeited to the King, they are from thenceforth become in- 
capable of our Laws in general, and, by conſequence, of this in particu- 
lar, which intended to give the Inheritance only to thoſe who were ca- 


Ie -db, 323. 


(. Lit. pable of holding of it totæ vita ſua; alſo Perſons attainted in (F) a Præ- 


391.5. munire are excluded the Benefit of this Law, and alſo (g) Aliens, be 
3 Inft. 43. they Friends or Enemies; and in theſe Caſes their Title ſhall never 
(g) But if 70 

7 


the 4lien be Ariſe, even for the Benefit of the King, but the Wife's Eſtate ſhall be 
made Deni- diſcharged of it for ever. 

zen, or the | 

Perſon attainted Pardoned, and have Iſſue after, they may by Tenants by the Curteſy, i in  reſpe& to 
that lſue had after, but not in e of any ige h had before. 7 Ca. 25. 


(q) Of what Soꝛt of Inheritantes this Eftate 
is allowable, of What not. 


Dy. and Stud. 1. N a Ufe at Common Law, or what is now called a Truſt, it is 
203. expreſly reſolved, that a Man ſhall not be Tenant by the Curteſy, 
Perk. 463, and the Doctor and Seudent - aſſigns this as one Reaſon, why ſo much 

. 7125. Land was put in Uſe to prevent this Title; and the 2 H. 8. in the Pre- 


1 Co. 1. 123. amble recites this as one of the Miſchiefs that Statute intended to re- 
4 Inſt. 81. medy; the Reaſon ſeems, that of a Uſe there was neither Tenure nor 


2 | Ward- 


T y HOT. es 


the Feoffment; and they denying of them the Rents and Profits, could 


being in the Lord, and the Copyhold being only a Cuſtomary Right of 
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Wardſhip, nor any Eſcheat nor Benefit to the Lord, and therefore not 
within the Reaſon of this Law; beſides that the Feoffees were Tenants 
to the Lord, and the Land in their Hands the proper Subject of ſuch 
Tithes, and therefore could not be double out of the ſame Lands, an- 


other Reaſon may be, that a Uſe conſiſting meerly in Privity between 


the Feoffor and Feoffees, and being in the Nature of a Thing in Action, 
for which no Remedy lay but by Sulpæna in Chancery, that therefore 
none could have any Remedy for it, but thoſe who were Parties or Pri- 
vies to the Feoffment, or within the Words or plain Meaning. thereof, 
* and conſequently the Husband could not be Tenant by the Curteſy, 


nor his Wife be endowed thereof, they being Strangers and Collatcrals ro 4 Foe 
ONITruction 


| | ; 3 his M | 
be no Breach of Truſt in the Feoffees, they not being originally truſted has redived 


for any ſuch Purpoſe; nor compellable to Account to them. in the Courts 


| F e of Equity, 
and the Relief given to Tenants in Dower and by Curteſy, vide 2 Vern. 585, 681. 1 Chan. Rep. 172 
2 Vern, 404. Abridg. of Equity 218. „ 5 


2. A Man ſhall not be Tenant by the Curteſy of a Copyhold, unleſs 4 Co. 22. 
there be a ſpecial Cuſtom to warrant it, for the Freehold and Inheritance He. 21 
Cro. Elix. 361: 
taking the Profits Time out of Mind at the Will of the Lord, this Cu- 
ſtom, like all others, muſt be a Law to it ſelf, and all Eſtates derived 


| thereout are ſo far good as they are warranted by that Law, and no far- 


ther; if therefore there be no Cuſtom for a Man to be Tenant by the 
Curteſy, of his Wife's Eſtate, there is no Law by which he can claim it; 


and if there be no Law, he can have no more Right than to another 


Man's Property; and this Statute cannot operate upon Copyhold, ſince 
this Statute, like other Statutes, was made within Time of Memory, 
and ſo falls ſhort of any Share in the Original Conſtitution, or Govern- 
ing of Copyholds; and for this Reaſon, where ſuch Cuſtom of holding 
by the Curteſy has prevailed, it has yet been taken literally ſtrict, and 
not to be extended in the leaſt beyond thoſe Bounds the Cuſtom has al- 
ne 1 5 e 

3. As where 7. S. ſet forth, that within ſuch a Manor there was a 
Cuſtom, That if one took to Wife any Cuſtomary Tenant of the ſaid 
Manor in Fee, and had Iſſue by her, if he outlived ſuch Wife he ſhould 


be Tenant by the Curteſy; and the Caſe was, that J. F. married a Wo- 


man, who at the Time of the Marriage had not any Copyhold, but 
afterwards, during the Coverture, a Copy hold deſcended to her; and it 
was adjudged, that he ſhould not be Tenant by the Curteſy by this Cu- Sir Fohn Sa- 
ſtom, for that his Wife was not a Cuſtomary Tenant at the Time of the os Yo Caſe, 
Marriage, which by the ſtrict and literal Meaning of the Cuſtom ſhe 206. . 
ought to be | nos 

4 Of an Annuity to a Woman and her Heirs, after a Writ of An- Co. Lit. 144. b. 
nuity brought, a Man ſhall not be Tenant by the Curteſy no more than Pœb. 87. 


a Woman ſhall be endowed thereof, for thereby it becomes a Perſonal Mor 83. 


Inheritance. 2 | | ; 
5. A Man may be Tenant by the Curteſy, of Lands held in Antient; Ce 10s. 

Deme ſue, and a Woman may claim Dower o ſuch Lands; alſo of Lands Cre. Eli. 826. 

in Borough Engliſh. Alden's Ca ſe. 

6. Of Lands in Gavelkind, a Man may be Tenant by the Curteſy ce, Lit. 30. 4. 

without having Iſſue by his Wife, by the Cuſtom; and herewith our Dav. 50. 

Statute has nothing to do, ſince Cuſtom, a Law of much longer ſtand- 

ing, had already provided for him, and preſcribed the Terms of his en- 

joying of it. | | 

7. There are ſome kinds of Inheritances whereof a Man may be Te- Pere Reis, 

nant by the Curteſy, though a Woman, in ſuch Caſe, ſhall not be en- cap. 13, 

dowed ; as if Lands holden of the King by Knight's Service deſcend to a 4 ©: 55: 

Woman, and after Office found ſhe intrudes and taketh Husband, 3 
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hath Iſſue, in this Caſe the Husband ſhall be Tenant by the Curtely ; 

yet if the Heir Male, after Office found in the like Caſe intrudeth, and 

taketh a Wife, ſhe ſhall not be endowed, by the expreſs Proviſion of 

Præregat Regis, cap. 13. But this Statute doth not alter or abridge the 

Statute that gives a Man a Title by the Curteſy. _ ; 

Co. Lit. 30. b. 8. So if a Man marry the Neif of the King, by his Licence (which 
amounts to an Infranchiſement, at leaſt during the Coverture) and 
after Lands deſcend to the Wife, and the Husband hath Iſſue by her, 
and then ſhe dies, the Husband ſhall be Tenant by the Curteſy; bur 
if a Woman marry the Villain of the: King, by his Licence, ſhe ſhall 
not be endowed; for notwithſtanding the Licence he ſtill remained 
a Villain to the King, who may enter at his Pleaſure, and defeat the 

| Wife's Title of Dower by his own Title Paramount. os 
Py. 9. A Man ſhall be Tenant by Curteſy, of a Caſtle, of a * Houſe 
og a0 2 that is caput Baronie, or Comtatts, becauſe able to defend the Realm, 
thiscide Head and of a Common without Number; but of theſe a Woman ſhall not 

Dower, and be endowed. | png 5 


that by a late | | | | 
Reſolution, a Woman ſhall be endowed of ſuch a Houſe, 


2 10. Of Offices of Profit a Husband ſhall be Tenant by the Curteſy. 
or | F, ET | | 

Cole cites ſome antient Records, wherein Tenancy by the Curteſy was allowed of Dignities and 
Offices of Honour, as to carry a Sword before the King at his Coronation, to be his Carver upon 
that Day; and to the Earl of Salizbury by the Curteſy; but theſe being Offices, as appears, annex- 
ed to particular Dignities, or being Dignities themſelves, and capable of being intailed, may with- 
out any Inconvenience be allowed the Privilege of this Law. Co. Lit. 29. 


” OY 


— 


(C) What Eſtate the Wife muſt have to let 
2 the husband to be Tenant by the Cur⸗ 


Lit. Set. 35. 1. J Ittleton acquaints us, That it muſt be an Eſtate either in Fee- ſimple 
Dyer 148. or Fee- tail General, or where the Wife has it as Heir of the Spe- 
2 3 cial Tail; and my Lord Coke ſays, for the Husband to be Tenant by 
Co. Lit. 223. the Curteſy, is one of the Incidents to an Eſtate-tail, which to reſtrain 
S Co.34 by Condition, were repugnant, Oc. and therefore-if a Woman, Tenant 
1 Leon. 167. in Tail General, marries and hath Iſſue, which Ifſue dieth, and then 
ay rg the Wife dies, ſo that the Eſtate is thereby determined, yet the Huſ- 
band ſhall be Tenant by the Curteſy ; the ſame Law if the Limitation 
had been to the Woman and the Heirs of her Body, upon Condition, 
that if ſhe die without Iſſue, then to remain to another; for this is not 
. a Condition but a Limitation, and no more than what the Law faith. 

Co, Lit. 30.4. 2. So if one ſeiſed of a Rent in Fee, makes a Gift in Tail general, or 
if a Rent de novo be granted in Tail general to a Woman, who marries 
and hath Iflue, the Iſſue dieth, and then the Wife dieth without other 
Iſſue, yet the Husband ſhall be Tenant by the Curteſy, of the Rent, 
though the Eſtate-tail therein be determined and ſpent; for this being an 
Incident to ſuch an Eſtate at the Time of its Creation, whenever rhe 
Husband has Iſſue, his Title is initiate, and ſhall not be loſt after by 
Failure of Iſſue, which being the Act of God, ought not to turn to his 
Prejudice; and this is within the Words of our Law Hereditatem haber- 
tem, without fixing its Continuance: But to underſtand the Nature of 

the Wife's Eſtate we muſt conſider farther. 


bk 1, The 
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1. The Deſcendible Quality of tuch Eſtate, 


1. The Rule herein to be obſerved is, that the Iſſue of ſuch Husband This Rule 
may by Poſſibility inherit. | ſeeins to 

| | | | have been 
formed after the Statute de donis, and by Virtne thereof, for our Statnte requires no ſuch Property 
in the Inheritance, neither did the Common Law; but for this vide 2 In. 336. S Co. 35, 36. Co. Lit. 
29. b. Perk. 465. 8 


2. Therefore if Lands are given to a Woman and the Heirs Males of 3 ce. 35. 
her Body, and ſhe has Iſſue a Daughter, and dies, the Husband ſhall Ce. L.. 29. b. 
not be Tenant by the Curteſy; the ſame Law if it had been given to | 
her and the Heirs Females of her Body, and ſhe had Iſſue a Son. | 

3. But if a Woman ſeiſed in Fee marries, and hath Iſſue, and then Ee. Ls 
the Husband dies, and ſhe takes another Husband, and hath Iflue by him . | 
and dies; though the firſt Iſſue be living, yet the ſecond Husband ſhall 8 co. 34. 
have it by the Curteſy, becauſe his Iſſue, by Poſſibility may inherit; as Lit. Se. 53. 
if the firſt Iſſue die without Iſſue, whereby it comes to the Uncle, &c. 


2. The Seilin of the Wife thereof, 


1. That the Wife muſt be ſeiſed of the Eſtate, is required by the Dr. and Stud. 
very Words of the Law, which ſays, aliguam bereditatem habentem, ſo lib. 2. cap. 15. 
that there muſt be a Poſſeſſion of ſuch Inheritance by the very Words © og Dag 4 
the Law; and therefore if a Man die ſeiſed of Lands in Fee-ſimple or = 1 

Fee-tail general, and thoſe Lands deſcend to his Daughter, and ſhe 8 Cs. 34, 36. 
marries, and hatt Iſſue and dies, before any Entry made by her or her E. NB. 143. 
Husband, or any other for them, the Husband ſhall not be Tenant by the "a Eg 
Curteſy ; but here we muſt underſtand Seiſin in a twofold Senſe, viz. Curteſy 1 
Seiſin in Fact and Seiſin in Law ; and where a Seiſin in Fact may be had, 
as in the above Caſe, there a Seiſin in Law will not lo; nay, though 
the Husband doth all he can to get Poſſeſſion in his Wife's Life-tiine, and 
as ſoon as he heareth of her Father's Death, goeth towards the Land to 
take Poſſeſſion, and before he can come there the Wife dies, yet he ſhall _ 
not be Tenant by the Curteſy, and therefore one * Book ſays, he * Perk. 470. 
ſhould have ſpoken to ſome Neighbour, being near the Lands, to have 
entred for his Wife, as in her Right, immediately after the Father's 
Death; and the Reaſon of this is from the Words of the Law, which 
require that the Wife ſhould have actual Poſſeſſion of the Inheritance; 
and of Things lying in Livery the Wife hath not actual Poſſeſſion till 
the Entry of the Husband. 


2. But now of ſuch Inheritances, whereof there cannot poſſibly be a Co. Lit. 29. 
Seiſin in Fact, a Seiſin in Law is ſufficient; and therefore if a Man ſeiſed Perl. 468, 
of an Advowſon, or Rent in Fee, hath Iſſue a Daughter, who is married : 2 2. $6: 
and hath Iſſue, and he dieth ſeiſed, and the Wife die likewiſe before the X. 104. 
Rent becomes due, or the Church becomes void, this Seiſin in Law in 1 Co. 97. 
the Wife ſhall be ſufficient to entitle her Husband to be Tenant by the 7 5; 
Curteſy, becauſe, ſay the Books, he could not poſſibly attain any other 3, 1 
Seiſin, as indeed he could not, and then it would be unreaſonable he % 5, 9. 
ſhould ſuffer for what no Induſtry of his could prevent; but the true 2 Sid. 110. 
Reaſon is, That the Wife hath theſe Inheritances which lie in Grant, 
and not in Livery, when the Right firſt deſcends upon her; for ſhe hath 
a Thing in Grant when ſhe hath a Right to it, and no Body elle intei- 
poſes to prevent it. | 
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z. When the Eſtate and Seilin muſt begin, and how 
long it muſt continue. 


Co. Lit. 29, . 1. The Eſtate and Seiſin of the Wife ought to begin ſome Time du- 
30. 4. ring the Coverture; ſo the Words of the Law import, Si aliquis deſpon- 
Perk. 458. ſaverit aliquam hereditatem habentem, &c. and therefore if a Woman be 
| diſſeiſed and marries, and dies, leaving Iſſue before any Re- entry made; 
the Husband ſhall not be Tenant by the Curteſy ; for here ſhe had no 
Inheritance, but only a Right to an Inheritance, which is out of the 
Words of this Law ; but if the Husbahd or Wife had entred during the 
Coverture, there, after the Wife's Death, he ſhould have it by the Cur- 
teſy, becauſe he had hereditatem during the Coverture. 

3 Leon. 34). 2. If a Woman Seignoreſs intermarry with the Tenant, and have 
Perk. 460. Iſſue and die, the Husband ſhall not be Tenant by the Curteſy of the 
Co. Lit. 29.5. Sejpnory, becauſe by the Intermarriage the Seignory was in ſuſpence, 
and ſo ſhe could not be ſaid to have it, or if ſhe had, it is like the Seiſin 

of an Inſtant whereof a Woman ſhall not be endowed, | , 
Bro, Tit. 3. A Woman Tenant in Tail, apres Poſſibility, Sc. takes Husband, 
Curteſy 4 and hath Ifſue, and the Fee-fimple deſcends upon the Wife, be it before 
or after Marriage, the Husband ſhall be Tenant by the Curteſy, becauſe 


by the Deſcent of the Fee the other Eſtate was merged and gone, and 
ſhe became Tenant in Fee-ſimple executed. 


Fol. 2. 4. In Treſpaſs, the Defendant ſays, that one A. was ſeiſed of thoſe 
which plain- Lands in her Demeſne as of Fee, and that he took her to Wife, and 


ly ſhews that they had Iſſue between them, and after A. died, and he held himſelf in 
that Seiſin in 


be Wife, 23 Tenant by the Curteſy, and (inter alia) it was moved, that he did not 
ſome Time ſhew that after the Marriage he was ſeiſed in his Demeſne as of Fee in 
during the Right of his Wife, and though it was anſwered, that his ſhewing that 
Coverture, A. was ſo ſeiſed, and that he took her to Wife was ſufficient, ſince it 
0 _—_ © could not be intended but that the Defendant was ſeiſed in Fee, as in 
Husband Te- Right of his Wife; yet, ſays the Book, the Defendant Videns Opinionem 
nant by the (uriæ amended his Plea according to the Exception taken by the 
Curteſy. Plaintiff, N 

But in the . If a Woman ſeiſed in Fee makes a Leaſe for Life, or endows her 
Caſe of the Mother, and after has Iſſue and dies, living the Leſſee or the Mother, 


Leaſe, if a the Husband ſhall not be Tenant by the Curteſy of the Reverſion. 
Rent were | | 


reſerved to her and her Heirs, 2. if the Husband ſhall not have the Rent during its Continuance, 
and after the Death of the Leſſee the Land it ſelf, as Tenant by the Curteſy ; and vide Perk, 467. 
Co. Lit. 29. . Bro. Tit. Curteſy 10. Co. Lit. 15. . 32. 4. KXelæv. 104. pl. 12. | | | 


Bro. Tit. Cur- 6. In a Quare Impedit by the King againſt divers, the Defendant 
1% 121. makes Title that the Advowſon deſcended to three Coparceners, who 
made Partition to preſent by Turns, the Eldeſt to have the firſt, the 
Middle the ſecond ; and that he married the Youngeſt and had Iſſue by 
her, and ſhe died, and the Church became void, and ſo it belonged to 
him to preſent; and doth not alledge that ever his Wife preſented, and 
yet he was allowed Tenant by the Curteſy by the Seiſin of the others; 
the Reaſon of which Caſe ſeems to be, that the Advowſon being in its 
Nature entire and indivifible, and deſcending upon all the Daughters as Co- 
_ heirs, though they do agree to Share the Fruits of it in ſuch Proportions a- 
mongſt themielves, yer the Inheritance remains intire in them all, and 


they all have a Scifi Law before Preſentment by either, which, ac- 
eoring do rhe Rulcs before laid down, is ſufficient to intitle the Huſ- 

and te be *Fenant by the Curteſy. | 
5 ; 7. A 
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J. A Rent-charge is granted to a Woman and her Heirs, payable at 
two, Fealts of the Year, the firſt Payment to begin at ſuch of the rwo 


Feaſts as ſhall firſt happen after the Death of J. & the Feme takes Huſ- 


| ; a bs : 2 Si 110, 
band, and hath Iſſue and dies, then F. S. dies; and one Queſtion was, 117. Pethick 


if the Husband ſhould be Tenant by tie Curteſy of this Rent. 


v. Bradburn, 
8 3 BID 5 5 ; In this Calc 
no judgment is given, but the Opinion of Ghyn, Ch. Juſt. that he ſhould ; for though this begins i 
Futuro, yer it is graniable over preſently, which proves it to be in eſſe, and then the may be well 
aid habere bereditatem, and the Seiſin is not material, eſpecially in the Cale of « Rent. ; 


The Time when this Eſtate and Seiſin in the Wife is to begin, whether 
before or after Marriage, is not material; and therefore if a Woman 

marries and hath Iſſue, which dies, and after Lands deſcend to the Wife, 

and the Husband enters, and then the Wife dies without other Iſſue, yet 
tlie Husband ſhall be Tenant by the Curteſy, for the Time of the De— 

ſcent is not material, ſo it be during the Coverture ; the ſame Law is if 
Lands had been conveyed to the Wife mutatis mutandis. 

As to the Continuance of this Eſtate and Seifin in the Wife, in ſome 
Caſes it is neceſſary it ſhould continue in her till Iſſue had, and in ſome 
not; and in ſome Caſes Continuance both before and after will not ſerve; 
for the Firſt, if a Woman ſeiſed in Fee of Lands hath Ifſue, and after 
commits Felony, and is attainted thereof, yet the Husband ſhall be Te— 
nant by the Curteſy, in reſpect of the Ifſue had before, and which by 
Toſfibility might have inherited; alter if the Wife had been attainted be- 
fore iſſue; but in the other Caſe, the Husband's Title, by having of. „ 
Iſſue was ſ far initiate, that the Lord might avow upon him for Homage AP wr 
without the Wife, and then her Crimes after ſhall not defeat him of it; Be Tir. Car 
beſides, this is within the Letter of our Law, s. TIN ty (3) Bur 
Caſe after Iſſue had the Feme had been attainted of Treaſon, if the Husband's 1284 1105 Wall 
prevail againſt the King. 2., Alſo in the Caſe of the Felony, if the Husband may enter preſently 
upon the Attainder during the Wife's Life, who is thereby Civiliter Mortua, as he might if the Wife 


had abjured the Realm, which is one kind of Attainder; for which vide Co. Lit. 133. And that the 


Abjuration is an Attainder, vide Co. Lit. 13. a. 390. b 


In ſome Caſes it is not neceſſary that the Seiſin ſhould continue till Perl. 472. 
Iſſue, and therefore if a Man, ſeiſed of Lands in Fee in Right of his C. Lit. 30. 4. 
Wife, is diſſeiſed before Iſſue, and afterwards he hath Ifſue, and the 
Wife die before any Re-entry made, yet the Husband may re-enter and 
hold the Land as Tenant by the Curteſy, for the Diſſeiſin left a Right 
in him to be Tenant by the Curteſy, if he had Iſſue, as it did in the 
Wife and her Heirs to the Inheritance. VV 
So in ſuch Caſe, if a Recovery had been had againſt the Baron and Perth. 47. 
Feme by erroneous Proceſs, or by falſe ſwearing, and after Execution ” 
ſued thereof they have Iſſue, and the Wife dieth, yet the Husband 
ſhall have Error or Attaint, and upon Reverſal ſhall enter and hold 
as Tenant by the Curteſy, for being Party to the Record he may well 
have theſe Writs, and when the Recovery is reverſed, it is ſo ab initio 
as to him. 5 | 
In ſome Caſes Continuance of Seiſin before and after Iſſue will not do, , L 59.4 

therefore if a Woman makes a Gift in Tail, reſerving Rent in Fee, and 
marries and hath Iſſue, and then the Done dies without Iſſue, and then 
the Wife dies, the Husband ſhall not be Tenant by the Curteſy of the 
Rent, for that is determined and gone, but he ſhall! have the Land. 

If a Woman marries and hath Iſſue, and Lands deſcend to the Wife, py. :5;. 
and rhe Husband enters, and after the Wife is found an Ideot, by Office Co. Lit. 35 6. 
the Land ſhall be ſeiſed for the King; for when the Title of the King 55 Pur, 2, 


x : f this Caſe 
and a common Perſon begin at one Inſtant, the Title of the King ſhall becaufe ch.“ 


be preferred; a fortiori in this Caſe, if the Woman had Lands before Iſſue King's Tie 


and after Iſſue had been found an Ideot. can continue 


| vo longer 
than during the Ideot's Life. 
| It 
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Bro. Tit. Cur- If a N Inkericeis marries and hath m and after a Son is 
0 (19, 13.) born, who enters upon the Husband and Wife, and then the Wife dies, 
the Husband's Title is defeated ; but if after the Son had died without 
Iſſue, and the Husband had re-entred, it ſeems he ſhould be Tenant by 
the Curteſy, whether he had Iſſue by his Wife after or not, and though 
ſuch firſt Iſſue was dead before his Re-entry ; ſo if the Daughter in ſuch 
Caſe after Iſſue had endowed her Mother, and after the Mother dieth, 
and the Husband re-enters, and his Wife dieth without other Iſſue, yet 
it ſeems reaſonable the Husband ſhould have it by the Curteſy; otherwiſe 
in theſe Caſes, if the Son or the Mother had not died till after the Death 
of the Wife, for their Title in both Caſes was Paramount the Wife's, 
and diſaffirms her Title ab initio from the Death of the Father; but 
when the Son or the Mother die, living the Wife, then the Eſtate comes 
to her again, and whether it come before or after Iſſue, fo there be an 
Entry made, is not material, as before appears. 
If a Woman Tenant in Tail general makes a Feoffment in Fee, and 
takes back an Eſtate in Fee, and marries, and hath Iſſue and dies, yet 
the Iſſue may recover in a Formedon againſt his Father, and then he ſhall 
not be Tenant by the Curteſy ; for the Eſtate-tail he cannot have, that 
Co. Lit. 29. b, z. being diſcontinued during the whole Coverture, the Fee he cannot have, 
that being defeated and gone, and the Iſſue reſtored to his Right per for- 
mam Doni ; and as the Eſtate of the Wife, during the Coverture, was 'Tor- 


tious, ſo muſt the Husband's be too after her Death, and ove to be de- 
feated by the Iſſue. 


(D) Ok the Husband's Title being initiate 


by having ot Iſſue, and to What Pur- 
_ poles. e 


. What Soꝛt of Idue this muſt be. 
2. (Uhen it muſt be bon. 


3. (hat it muſt do to intitle the husband to be Te⸗ | 


” nant by the Curtely, 
8 Ge 35. 8 to the Firſt, if a Woman be delivered of a Monſter, which hath 
Pain's Caſe. not the Shape of Mankind, this is no Ifſue in Law; but however 


5 1 7 b. deformed it may be, or if it be born deaf and dumb, or an Ideot, yet 


this is ſuch Iſſue as will intitle the Husband to be Tenant by the Cur- 
teſy. 


8 Co. 33 Adly, It muſt be born during the Life of the Wife; therefore if the 


Co. Li. 29. b. Wife die in Child-bed, and the Iſſue is ript out of her Womb, the Huſ- 


band ſhall not be Tenant by the Curteſy, becauſe he had no Ifſue during 
the Marriage, and therefore he cannot be ſaid ex ea prolem habere, and 
in pleading he muſt alledge that he had Iſſue during the Marriage. 
8 b zaͤly, The Statute tays, Cujus clamor Auditiis frerit ; but this is put but 


8 for an Inſtance; for if it be born alive, though dumb, and could not 


pl. 159. cry, it is within the Meaning of this Statute ; and there are other Signs 


Bendl. 21. of Life beſides crying, as Motion, Oc. but ſome Books ſeem to incline 
Perk. 471- 


2 that it ought to be baptized, and if it be not, through the Husband's 
But Sn Bos: Neglect, he ſhall not be Tenant by the Curteſy ; but the Statute re- 
Jari they re- quires no ſuch Thing, and therefore it ſeems no eſſential Part of his 
quirethat the Title. 

Child ſhould 


cry. 
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As to what Purpoſes this Title is initiate in the Husband by having of Co. Liz. 30. 4. 
Iſſue, it appears before, that after Iſſue had he ſhall do Homage alone, and 7 
receive Homage alone during the Life of his Wife, and Avowry ſhall be * fe 145: 
made only upon him; for the Statute ſays / ex er proleim habuerit, E2c. 
habebit tota vita ſud Cuſtodiam bereaitatis ; but Homage done by the Hul- 
band before Iſſue ſhall not bind the Wife. | 

Therefore if an Eſtate be made to two Women, and the Heirs of their 1: 777 "RF 4 
two Bodies, and one of them marries, and hath Iſſue and dieth, the Huf- C, 4-ir. 35 
band fhall be Tenant by the Curteſy of her Moicty ; for this Statute DET 
levers the Jointure between them by giving the Husband the Cuſtody of 2 N00, ths: 
it in the Life of the Wife; but if ſuch Limitation had been to two Men 90. 4%. 
in this Manner, their Wives ſhould not be endowed, for the Jointenancy _ 
takes Place of the Dower. : | 

If the Husband, after Iſſue, makes a Feoffment in Fee, and the Wife 
dies, the Feoffee ſhall hold it during the Life of the Husband, and the 
Heir of the Wife ſhall not, during his Life, avoid it by /ar cut in vitd, 
for it could not be a Forfeiture, becauſe the Eſtate of Tenant by the 
Curteſy was but initiate, and not conſummate; and now ſince 32 . 8. Co Ie. 3014. 
, 8. the Iſſue ſhall not enter in ſuch Caſe till after the Husband's 326. 4. 
Tan which ſhews, that in this Feoffment his Intereſt and Title to be Her 363. 
1 | . . R pl. 26. 
Lene: by the Curteſy is involved, and paſſes by it to the Feoffce, 8 C, 72. 
thou t to ſuch Purpoſe to make him Tenant by the Curteſy, which 
bone but the Tiusband himſelf can be; for the ſame Reaſon, it ſeems, | 
that after Iſſue he may Leaſe the Lands for his own * Life. : = 
| 5 | | | | uch COH - 
| ment or Leaſe before Iſſue ſhall be made good for his Life by Iſſue had after. 


— 
— 


8 24 ů mee 1 as — 


* 


B ron and Feme have Iſſue, and after join in ſuffering a Recovery, Hob. 3 
the Feme was within Age and appeared by Attorney, yet after her Death Par v. Lee 

it ſeems the Heir could not aſſign this for Error till after the Husband's ; 
Death: op e | 


hn 


( The Nature and Quality of ſuch Te- 
: nancy by Curteſy. bs 


1. With reſpect to the Eſtate it fell 
2. (Uith reſpect to the Pzivity between him and the 
Heir. 1 e 


As to the firſt, this Eſtate, in ſeveral Reſpects, is looked upon as a 3 Co. 22. 
A Continuance of the Eſtate of the Wife, and therefore if three Co- os a 166.6, 
parceners are of an Advowſon, and they agree to preſent by Turns, the : 1. 65 
Eldeſt firſt, and ſo on, and the Eldeſt die, her Husband, Tenant by the c., EU. 19. 
Curteſy, ſhall preſent as ſhe ſhould have done; and ſo of any of the E NB. 34. 
other Siſters. | | . | | | 27 (% Cur- 
So a Writ de Partitione facienda lies againſt Tenant by the Curteſy, 9 ** 
becauſe he is in in Continuance of the Eſtate of Coparcenary, though not 8 * N 
being a Coparcener in Fact he cannot have ſuch Writ. eng 
If Baron ſeiſed of an Advowſon in Right of his Wife preſents, and ,,, ,,, 38. 
after hath Ifſue, and the Wife dies, and then the Church becomes void, x.» 11 8. 
the Husband ſhall not have Aſſiſe de Darrein Preſentment, becauſe he is 2. But ir 
i, of another Eſtate than that upon which he preſented before; for be- ſeems Gears 
f > he had no Eſtate but in Right of his Wife, and now he is ſeiſed lor, 0.4, 
PS own Life, as Tenant by the Curteſy. 0 had been af- 
8 ter Iſſue, he ſhould heve had this Writ, 


The 


2 Inſt. 309. 


2 Inſt. 301. 


lib. 2. cap. I. 


Bro. Tit. Cur- 


K —ů to og * — —2—ꝛů— 
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F. N. B. 143. The Wife's Heir ſhall not be in Ward during the Lite of Tenant by 
the Curteſy; becauſe by his Continuance of his Wife's Eftare, the De- 
{cent to the Heir is interrupted. 
Dyer 51. in If a Woman, Tenant in Tail, acknowledge a Statute and marries, 
Margine. and hath Ifſue and dies, the Land may be extended in the Hands of her 
Husband, Tenant by the Curteſy. 
So the Entry of the Diſſeiſee is congeable of the Tenant by Curteſy, 
but not on the Heir after his Death. | | 
It Tenant by the Curteſy alien in Fee, in Tail, or for Life of the 
Leſſee; he in the Reverſion ſhall have a Writ of Entry 77 Caſt conſimils 
preſently, by the Statute of Veſtm. 2. cap. 24 
Hob. 21. If Tenant by the Curteſy grant his Eſtate with Warranty, and comes 
2 Jones 8. in as Vouchee, he ſhall have Aid of him in the Reverſion for the Weak- 


9 H. J. 24. 


1 Kol. Abr. neſs of his Eſtate ; ſo if he himſelf be impleaded. 


1 1 As to the Privity between him and the Heir, this is ſo inſeparable, that 


3 Co. 23. at Common Law, altho' both had, as it were by Conſent, granted away 
9 Co. 142. their Eſtates, yet no Action of Waſte lay againſt any other than the 


II Co. 83. Tenant by the Curteſy, nor againſt him by any other than the Heir at 


8 Law; but now by the Statute of Glouceſter, cap. 5. Remedy is provided 
Int. 301. for the Grantee of the Reverſion againſt Tenant by the Curteſy, 1o long 
F. N. B. 56. as he continues his Eſtate, or againſt his Aſſignee, if he aſſign it over; 
Cro. Car. 430. but ſtill ſo long as the Heir keeps the Reverſion, Tenant by the Curteſy 
Dr. & Stud. js liable to his Action of Waſte notwithſtanding any Aſſignment, that 
Statute having provided no Remedy for this Caſe; and the fame Law of 
Tenant in Dower. | 


FP" "WY 


(x) By what Means this Title may be pꝛe⸗ 
vented and deſtroyed. 


F the Husband before Iſſue make a Feoffment in Fee, and retake an 
1 % (6). Eſtate to him and his Wife, by which the Wife is remitted, and after 
1 Co. 111. he hath Iſſue, and the Wife dies, yet he ſhall not be Tenant by the Cur. 
Hob. 338. teſy, for the Law gives him Cuſtodiam hœreditatis; and if he parts with it 
Avor 314 32+ in Fee, ſo that it is once out of him, there is no Law that gives it to him 


zut ©. as to ; p : x ; ; 5 
the fu 85 again, ſince he hath extinguiſhed it by his unjuſt Alienation; a fortiori if 


becauſe the after Iſſue he had made this Feoffment. 


Feoffment | | | Te | | 
being before Iſſue, the Husband hath not Title either initiate or conſummate, but his Title began 


wholly afterwards by having of Iſſue, and then the Wife was in actual Seiſin by the Remitter. 


Co, Lit. 30. 0. So if after Iſſue he make a Feoffment in Fee upon Condition, and re- 
enter for the Condition broken, and then the Wife dies, yet he ſhall not 
be Tenant by the Curteſy, for that Title was incluſively paſt and given 

away by the Livery, and the Condition was not annexed to his Title but 

| to the Feoffment; and yet if ſuch Feoffment were before Iſſue, one 
Pe, 4744 * Book makes a &, of it; but it ſeems clear in this Caſe he ſhall not, be- 
cauſe, upon his Re- entry for the Condition broken, he is not in of an 

Eſtate in Right of his Wife, but of the tortious Eſtate gained upon the 
Diſcontinuance of his Wife's Right. 1 

Pro. Tit. C. A Woman, Tenant in Tail general, marries, ſhe and her Husband 
zely (l.) levy a Fine, and take back an Eſtate to them and the Heirs of their two 
Bodies, and have Iſſue, the Husband dies, ſhe marries another, and hath 

Iſſue and dies, and the Husband claims to be Tenant by the Curteſy, up- 

on Pretence, that by the Eſtate taken back upon the Fine his Wife was re- 

mitted to her general Tail, and ſo every Hue inheritable, and he Terant 

I | | by 


— <a" a CD 
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by the Curteſy; but opt ina Opinio, that as his Wife was el ſo ſhall 
the ſecond Husband who claims by her. 


Baron and Feme ſeiſed of Lands in Right of the Feme (whereof the Cre. Fac. 482. 


Husband was intitled to be Tenant by Curteſy) levy a Fine which was Cro.Elz. 128 


after reverſed as to both for the Nonage of the Feme, the Husband ſhall x6 6 _ 
have it again as Tenant by the Curteſy, becauſe ne Fine was utterly jug, 


2voided. 


Cuſtoms. 


(A) Of the Commencement and Length of Time ne⸗ 
ceſlarp to eſtablich a Cuſtom. 


(5) What Perſons are affect ted with, 02 bound by a 
Cuſtom. 


(C) Of ſuch Cuſtoms as are againſt the Kutes of the 

Common Law, ret not being unreaſonable in them⸗ 
ſelves are good, and from the Conveniency of them 
bind in particular Places. 7h 


(D) Where from the Benefits accruing from them they 
(hall bind. 


(E) Where from the Certainty oz Incertainty of them 
thep ſhall be deemed good o2 void. 


(F) Yow to be conſtrued, and to what Things a Cuſtom 
hall be ſaid to extend, 


(G) Cuſtom how deſtroped. 
01 ) Oc the Manner ok alledging and pleading a 4 


(A) Ok the Commencement and Length of 
Lime neceſſary to eſtabliſh a Cuſtom. 


1 frequent Repetition of an Act, which at firſt was (a) aſſented n riod: 
to by the People of a certain Place (Y) for their mutual Conveni- Dav. 32. 
ency and Advantage, is called a Cuſtom, and every ſuch Cuſtom being (2) Thar all 
certain and e in ittelf, and commencing Time immemorial, and grey 77 


he Aſſent 
always continued without Interruption, has obtained the Force of a Lav, . peo- 
8 8 H and ple, and ſuch 


Aſſent may 
* expreſſed as well by Facts as by Writing or Word, 44 E. 3 3. 19. Dav. 32. (9 The Difference be- 
tween Cuſtom ana Preſeription is, that Cuſtom is local as prevailing i in a certain Province, County, 
Hundred, & but Preſcription is for the moſt part perſonal, being made in the Name of a certain 
Perſon, and his Anceltors, or thoſe whoſe Eflats he has, or of a Bod Y Politick, and their Predeceſ- 


ors, 


Curteſy of England. „ 669 


— = — : —_— — — - * ä 
. = — — els war, * r 2 * 2 2 rer - y + — . kx » — * ML 7 — — 
— * 299 5 w 2 — — * * * v = ot i: K — * — 
7. — 2 ey. wY - Coors - 2 10 ey mt 2 * r ——ũ———⁵ — "a * Pu 

Abd - "py * J — 22 


» 
= — * * N OP > * 
8 r c maid 38 
— — 1 e 


5 


* * ” _= * 
* 
Tw a . 9 » . 
* 
6 OO 
7 
* - 


. Cuſtoms. 


Gre. C., and in ſuch Places ſhall prevail, tho' (a) contrary to the general Laws of 
Lit. 113. 6, the Kingdom. | 

6 Co. 69. | | | WL 

8 Co. 02. vide 2 Bulſt, 256. 1 Rol. Nep. 46. (a) Conſuetudo ex certa Cauſa rationabili vſitata privat 
communem Legem. Lit. Set. 37. 


- 
— 
S ” 


8 Time and Uſage are eſſential Parts of a Cuſtom, and therefore no 
Co. Lit. 110. b. 0 | | N . \ 
(6) The Con- Cuſtom is (b) allowable bur ſuch as has been uſed by Title of Preſerip- 
tinuance of tion, viz. Time out of Mind. | | 

an Uſage ES 7 3 i | 
from the Reign of R. 1. which being the Time of a Limitation of a Writ of Right, is ſaid to be a 
good Title of Preſcription. Co. Lit. 113. Bur 9. for the Manner of pleading is, that de Tempore (ujus 
contrarium Memoria Hominum non exiſtit, &c. — That laying a Cuſtom for 4o Years is naught, tho' it 
was objeQcd that might have been for more Years, and ſo Time out of Mind. Skin, 108, 109. That 
Cuſtoms may be Time out of Mind, tho' not Coeval. 1 Salk. 203. | 


46 E. 3.16. Hence it is that tho' a Lord of a private Manor may have Waifs and 


* 8 Strays by Preſcription, yet he cannot have the bona Felonum & Fugitivo- 
Co. 109. 


C. Li. 114. Tum without Grant from tlie King, becauſe no Man can preſcribe for 


them, for every Preſcription muſt be immemorial, and the Goods of Fe- 
lons and Fugitives cannot be forfeited without Record, which preſup- 
poſes the Memory of that Continuance. 


” 
— 
& 


(B) What Perſons are affected with o2 bound 
px a Cuſtom. 9 


Ce. Lit. 114 THE King by his Prerogative can only make a Corporation, Conſer— 


I Rol. Abr. vator of the Peace, Ec. therefore in theſe, or in other Things which 
e 1 (0 highly touch the King's Prerogative, no Title can be gained by Cuſtom 


that exalts or Preſcription, as Conuzance of Pleas, to have a Sanctuary, to make a 


ang above Corporation, Coroner, Conſervators of the Peace, Ec. 
the King's | Be eos | 3 


Prerogative is void. Dave. 33. 


Co. Lit. 114. b. But Treaſure Trove, Waifs, Eſtraies, Wreck, to hold Pleas, Court- 
Leets, Hundreds, Infangthef, Outfangthef, a Park, Warren, Royal 

Fiſhes, Fairs, Markets, Frankfoldage, Keeping of a Gail, Toll, Oc. may 

be claimed by Preſcription without any Matter of Record ; and a County 

"Palatine may be claimed by Preſcription, and by Reaſon thereof Bona 

5 Felonum, &c. alſo a Corporation may be by Preſcription. N 
Plow. 205.4 Alſo Cuſtoms that bind private Perſons do not extend to the King; 
2 Lit. 15. b. therefore if Lands in Gavelkind deſcend to the King and his Brother, 
N 99 the King ſhall take one Moiety, and his Brother the other; but if the 
„ King dies, his Moiety ſhall deſcend to his eldeſt Son, and not according to 
the Rules of Deſcent in Gavelkind, for the King was ſeiſed of his Moiery 

Jure Coronæ, therefore it ſhall attend the Crown, and conſequently go to 

the eldeſt Son. a | 5 


35 H. 6. 26. So the Cuſtom of London, as to retaining Goods mortgaged till Satis- 
25 2 . ; faction be made of the Money lent on them, extends not to the King's 
1 And. — . Jewels. : ; | a 2 . 


So if a Man hath Toll or Wreck, or Strays by Preſcription, this ex- 


0 . b. » * 
Don: By tends not to the King's Goods. f 
(4) Pr. and A Cuſtom may extend to and give an (4) Infant a Power of doing 
12 a1. that, which by the Rules of the Common Law he could not do, as an 
5 H. J. 41. | 


Fir e Infant ar the Ape of 1 5 may make a (e) Feoffment of Lands of the N a- 
9 Co. 76. a. | dure 


) By che Cuſtom of a Town an Jafant may bind himſelf Apprentice. 9 H. 6, 7, 8. Bro, Ci ſtom 63, 
| ; | | DE 48 | (a) Lan. 


Cuſtoms. 671 
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ture of (a) Gavelkind; but this like all other Cuſtoms is to be conſtrued (% Lamb 

{trictly, and in ſuch Manner as that no Prejudice may accrue to the In— . 
fant thereby; and therefore ſuch Feoffment muſt be for (b) valuable Con- (6) 1 Aud. 
ſideration, muſt be made in (c) Perſon, and not by Attorney, cannot be 193. 
with (4) Warranty, muſt be of Lands which (e) deſcended to him in 5 
Gavelkind, and not of Lands by Purchaſe, and muſt be of Lands in (Y) 628. 


Poſſeſſion, not in Remainder or Reverſion. (d) 1 Rot. 


” 


| Abr. 568. 
(e) Bendl. 3 3. pl. 52. Lamb. 627. (f) Bendl. 33. pl. 52. Lamb. 627. 


It is a good Cuſtom in a Copyhold Manor, that a Feme Covert with or Moor 12; 
without the Conſent of her Husband may deviſe her (g) Copyhold Land yz. 268. : 
to her Hushand, or whom ſhe pleaſes. _ = Godb. 14, 


295 | 143. | 
3Le on. Sr, 83. 2 Brownl. 218. (g) But of ſuch a Cuſtom as to Frechold Lands, C. & vide 4 Co. 61. b. 
1 And. 152. 1 Rol. Abr. 563. pl. 6. | | | 


— 


(C) Ok ſuch Cuſtoms as are againſt the 

VNules of the Common Law, yet not be- 
ing unreaſonable in themſelves are good, 
and from the Conveniency of them bind in 
particular Places. C 


| DAG Cuſtom ought to appear to have had a reaſonable Commence- Hav. 22. 7. 

ment, and that at firſt it was voluntarily agreed to for the better de of the 
Promoting of Trade and Commerce, the Suppreſſion of Fraud, the greater 82 oo 
Security of Men in their Eſtates and Poſſeſſions, &c. and in ſuch Caſes "ww ©» 
tho' the Cuſtom be contrary to the Common Law, or againſt the Inte- Enęliſh, 

reſt of a particular Perſon, yet it ſhall be good. | Copy holds, 
£ | | . . Negulation 
of Corporations, Commons, Chooſing Conſtables, Churchwardens, the ſeveral Heads. 


As a Cuſtom that a Man, in ploughing his own Ground, may turn | 
the Plough on the Ground of his Neighbour, for this is for the general 5 4. 28. 
Good, being in Favour of Husbandry and Tillage, altho' a particular 5 N 

Perſon receive Prejudice thereby. e 1 „„ Mob de. 
FE | 1 560. Dav. 32. b. S. C. 


So a Cuſtom to dry Nets upon the Land of another, for this is in Fa- 5 Co. Sa. 
vour of Fiſhing and Navigation. En 
So a Cuſtom to build Bulwarks on the Lands of another for the Safety Dav. 32. b. 
of the Kingdom is good. . . Dyer 60. b. 
So is a Cuſtom to pull down the Houſes of another to prevent the Spread- Dav. 32. b. 
ing of Fire. | FFC . | 
It is a good Cuſtom in a Manor, that the Homage have uſed yearly to 1 Mod. 202. 
chooſe two Surveyors, to take Care that corrupt Victuals are not ſold Vaugten and 
within the Manor, and to deſtroy ſuch as they find expoſed to Sale there, s _ - 
for the Preſervation of Mens Health is deſigned thereby, and it is at the S. G 
Peril of the Surveyors if they deſtroy any Meat that is not ſo. 
A Cuſtom in Ipſwich to chooſe yearly two Burgeſſes, who uſed yearly Cro. Fac. 555. 
to make a Feaſt, and to fine thoſe who refuſed to make a Feaſt, and to #4! 5 Cab. 
impriſon them till paid, was allowed a good Cuſtom, upon an Habeas : 

Corpus, and the Priſoner remandec. e 


Lc 


* * 


672 . Cauſtoms. 


1 Rol. Abr. It is a good Cuſtom that every Man of the Town, that hath an Houſe 
33 „ next adjoining, and abutring to the High Street, may ſell all Merchandizes 
0 


8 Co. 12). in his Shop within the ſaid Houſe in the Time of the Market, which is 
held in the High Street. 


8 Co. 126. A Cuſtom in Exeter, that every Woman taken in Adultery ſhould be (a) 
(a) Thata whipped, is good. | | 
Skimington 


* 


or Riding, where a Woman cuckolds her Hueband, is a Cuſtom againſt Law, vide 3 Keb. 578. Raym. 
401. And note that ſuch Riding has been held by Holt, C. J. a Libel, vide Tit. Libel. . 


A Cuſtom, that a Feoffment by Tenant in Tail with Warranty ſhall not 
30 / pl. 47- 


(a) do that be a Diſcontinuance, is good, altho' this is againſt the (a) Rule and 


a Waman Maxim of the Common Law. 

ſhall nor 3 | | | | 
have Dower where ſhe received, during the Coverture, Part of the Money for the Sale of the Land, 
Bro. Ci ſtos 53. —-S9 that a Widow who marries ſhall not have Dower. 1 Rol. Abr. 562. —Bur a 


Cuſtom, that the Wite of a Tenant in Fee ſhall not have Dower, is void. Davy. 46. b. —80 that the 
Wives of I Lords ſhall, during Coverture, have the fole Property of certain Goods, to diſpoſe of 


them without the Aſlent of the Husband. Dav. 50. b 1 Rol. Abr. 563. | 


"ge. z . But every Cuſtom which appears to have been unreaſonable in (J) it- 
| 6 Mod. 124. ſelf, as being againſt the Good of the Commonwealth, or Injurious to a 
N | 1 Falk. 203. Multitude, tho? Beneficial to a particular Perſon, or to owe its Com- 
(00% That a mencement to the arbitrary Will and Oppreſſion of a powerful Lord, 
eu- and not to the voluntary Agreement of the Parties, is void; nor can an 
_ againſt tho | ED 3 | : 
Law of Rea- Continuance of ſuch a Cuſtom give it a Sanction, or make that Good 
ſon is void, Which was void in its Creation. | 5 
vide Moor | 
588, Bridg. 11, 12. 1 Leon 217, 314. 3 Leon 41. 


q Hob. 329. A Cuſtom within a Pariſh, that all Lambs fallen and bred upon one 
= Barker and Tenement in the ſame Pariſh, though belonging to ſeveral Owners, ſhall 
* . be reckoned together as if but one Man's, and the Tenth ſo counted to- 
| n gether paid for Tithes, is void and unreaſonable; for by this Means it 
j SD, might happen that a Man might have but one Lamb, and that ſhould be 
* taken for Tithe, and he that had more ſhould pay nothing. 1 

I GE 4 Skin. 45 A Cuſtom to elect a Supernumerary before any Vacancy, to be admit- 
] © 199. ed upon the Death of the next Prebendary, is ridiculous and void. 
; | rol. Air. A Cuſtom, that no Commoner ſhall put his Cattle into the Land be- 
5 | 560. fore the Lord, is void; for a Cuſtom that leaves it to the arbitrary Will 


Dav. 3: of the Lord, whether the Tenant ſhould ever enjoy any Benefit by the 
Common, or not, can never be preſumed to have had a reaſonable 
Commencement. _ | : 

So a Cuſtom, that the Lord of the Manor ſhall detain a Diſtreſs taken 
vpon the Demeſnes till a Fine at his Will is paid for the Damage, is 
void. oy e 
Lit. Se. 29. A Cuſtom that every Tenant of a Manor, that marries his Daughter 

without the Licence of the Lord, ſhall pay a Fine, is aga.nſt Reaſon and 


1 (c) Burt that void, for every (c) Freeman may marry his Daughter to whom he 
= every Te- pleaſes. | 
nant (though 


his Perſon te free) that hold in Bondage, the Freehold being in the Lord, ſhall pay ſuch Fine, is good. 
Co. Lit. 140. a. | | | 


Lit. Set. 46. 
Davy. 3 3+ 4. 


Co. Lit. 59 b. If the Lord of a Copyhold by Cuſtom claims to have a Fine of the 
Bur for this Copyholder, upon every Alteration of the Lord, be it by Alienation or 


2 3 Ger otherwiſe, this is a void Cuſtom as to the Alteration or Change of the 
| pee Lord, by the Act of the Lord himſelf, for by ſich Means the Copy. 
1 | | holders might be oppreſſed by the Multitude of Fines by the Act of the 


Lord. 


u | 3 A Cuſtom 


5 


» 
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A Cuſtom, that the Lord ſhall have Common in all the Lands of his Palm. 2 Uf. 
Tenants for Life or Years lying Freſh, is void, for it is againſt Law that ite and 
che Leflor ſhall have Common againſt his own Leaſe, becauſe ir is Part 4; 606 rae 
of the Thing demiſed ; aliter of an Heriot, which is collateral. FO 

A Cuſtom that the Lord may take for his Heriot (2) the Beaſt of a Rat. 40 
(5 Stranger, levant and couchant upon the Land of the Tenant, is not $61, 
good. 15 | | 2 And. 153. 


: : 4 | | | (a) So where 
the Cuſtom was laid, that if the Tenant hath none, or the beſt Beaſt is eſloined, the Lord has uled 


to take the beſt Beaſt levant and conchant upon thy Land. Moor 16. N. Bendl. 112. adjudged. Bur 
that the Cattle of a Stranger may be diſtrained for an Heriot, bur not ſeiſed, vide N. Bendl. 302. pl. 
294. Dal. 61. Ow. 146. March 165. (b) A Cuſtam chat the. Lord ſhall have che belt Beaſt of every 
gPerſon dying within his Manor, which is found there, is naught ; for between the Lord and a 
Stranger it could have no lawful Commencement, though berween the Lord and his Tenants it may 
be good, Cro. Eliz. 725. adjudged. 1 Rol. Abr. 266. | ” 


A Cuſtom in a Town, for a Lord to enter into the (c) Lands of his 5 
Tenant till an Agreement made for the Arrears, when the Tenant ceaſes 3% 3' 3 


: | | 8 : ; . Inſt. 56; 
for two Years, is not good; for it is an ill Uſage to ouſt a Man of his (c) Bos if 
Inheritance without Action or Anſwer. . this Cuſtom 
5 | | N had extend- 


ed it ſelf into many Towns it had been good. 43 E. 3. 32. 1 Rol. Abr. 559. 


A Cuſtom that the Lord of the Manor ſhall have 3 J. for every Pound , 5% 4 
Breach, of every Stranger, is not good; (d) but it is good againſt the 561. 
Tenants of the Manor. „„ Le Dav. 33. 

- V. e (d) So of a 
Cuſtom, that if a Tenant makes a Reſcous, or drives his Cattle off the Land when the Lord comes 
to diſtrain, that he ſhall be amerced by the Homage, Ec. Godb. 135. 


As to particular Cuſtoms relating to the Proceedings in Inferior 1 Kol. Abr. 
Courts, ſuch as have prevailed Time out of Mind, and are in Furtherance 8 2 
of Juſtice, ſeem to be good; but ſuch as are in Delay of Juſtice, and "TE 4 
tend to Oppreſſion and Injuſtice, and are againſt the general Rules of 
Law and Reaſon, have always been held void. _ | 

Hence it is that a Cuſtom in an Inferior Court, that when any Man 1 Ret. Alr. 
eomes to the grand Diſtreſs in any Plea, and it is returned that he is di- 64. in 
ſtrained by his Goods, & quod nihil habet ulterius per quod diſtriugi poteſt, 2 923 
that his Goods ſhall be delivered to the Plaintiff, finding Security, that 
if the Suit paſſes for the Defendant, that he ſhall have again his Goods; 
and that if it paſſes for the Plaintiff, that he ſhall have them, has been held 

ood. | | ; 85 EA: | Sk | | | | 
. So a Cuſtom in the County Palatine of Cheſter, that if Judgment be 1 Rel. Abr. 

iven in a baſe Court there, and thereupon a Writ of Error is brought 554- 
before the Chief Juſtice there, and he reverſes the firſt Judgment to 
give Coſts to him at whoſe Suit it is reverſed, is good. | 

So it is a good Cuſtom in an Inferior Court, that in an Action of Debt, 

if the Defendant does not deny the Debt, but Petit quod iuquiratur de ob Abr. 
vero debito ſecundum conſuetudinem, that a Jury may be returned that ſhall &, EA g TY 
try it, and if they find it to be a true Debt, that the Plaintiff ſhall have 1 Rel. Rep. 
Judgment thercupon. ne” | 193. 


| | | | | I Mod. 96. 
S. P. adjudged, and ſaid by Hale, Ch. Juſt. that this Cauſe prevented a Suit in Chancery. 


But a Cuſtom in an Inferior Court, upon a Judgment in the ſame 1 Rol. Abr. 

Precept, in Nature of a Capias ad Satisfaciendum, to give a Warrant to 563. 

the Ba liff to take the Principal in Execution, if he may be found, and 

in his Default to take the Bail, is not good ; for it is (e) againſt Law (e) For this 

. | — Bs © tO Reaſon a 
Cuſtom 1n an 


Inferior Court, which 1s not within the Statute of 32 H. 8. to grant a Tales de circumſtantibus, is 
void. 1 Rol. Abr. 563, 564.— Sc to award a Cafias in Debt before any Summons, 1 Rol. Abr. $63, 
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— EINE — F . 
Sei Rol Abr. to take the Bail before a Capias returned againſt the Principal, and (a) a 
780. Scire Facias againſt the Bail. / 


(a) That the . Cats 
Cuſtom of London to take the Bail without a Sire Facias, is void. Cro., Car. 561. Palm. 567. Cre. Eliz, 


185. 2 Leon. 29. | 


1 1. 5 A Cuſtom in an Inferior Court to try Iſſues by ſix Jurors, is not good, 
564. though many Courts have uſed it, and many [udgments depend there- 
 Tredinwick upon. | | | 
and Peryman ; : | | | 
_ adjudged, in a Writ of Error upon a Judgment in Bodmyn in Cornwall. Cro. Car. 259. S. C. adjudged; 
and ſaid by Jones, That although in ſome Parts of Wales there be ſuch Trials by fix only, it is by 
reaſon of the Statute of 34 H. S. which appoints, that Trials may be by fix only, where the Cuſto 
hath been ſo. 1 Sid. 233. S. P. per Cur. | 


45 4 A Cuſtom in a Leet, that if the Petit Jury make any (5) falſe Pre- 
850 Sp 'ſentment, and it is found falſe by the Grand Inqueſt, that the Petit 
Cuſtom thar Jury ſhall be amerced, is void; for this is againſt common Right, and 
if they con- Extortion. ES e 5 
Ceal ane | PD in 7 | . 

Thing that ought to be preſented, that they ſhall be amerced, is good, 9 H. 6. 44. 1 Rol. Abr. 560. 


1 Bol. Abr. If there be a Cuſtom in an Inferior Court, that if a Man brings an 
564. Action againſt another there, and the Defendant appears and pleads to 
Burges and 


| Spark ad- Iſſue, and at the Day of Trial, the Defendant being ſolemnly called, 1 
judged; and does not appear, nor find Pledges qui eum manucapere voluerint, to have | 
ſuch Judg- his Body from Court to Court, at every Court there after to be held, till 
. Ae the Plea be determined, as he ought by the Cuſtom; but in Contempt of 
reverſed ae. the Court receſſit & defaltam fecit; and Judgment is thereupon given; 
cordingly. Yet this is not a good Cuſtom, but utterly unreaſonable; but they 
ought according to Law to take the Inqueſt by Default; for if he had 
appeared and ſtaid in Priſon without finding Pledges, yet they ought not 
to have given Judgment againſt him if he would have pleaded to 


Iſſue. | 
Moor 604, It is no good Cuſtom in Sandivich, that if the Goods of a Freeman of 
pl. 834. Sandwich come into the Hands of a Freeman of London, that the Mayor 


33 Sandwich ſhall write to the Mayor and Aldermen of London, to call 
2 And. 151, the Party before them, and take Order for the Reſtitution ; and if they 
S. C. & vide refuſe, or return no Anſwer to the Mayor and Jurats, the Mayor of 
Moor 588. Sandwich ſhall write alias & pluries, and after give Judgment of Mit her- 
4 Taft 3 nam againſt the Mayor and Commonalty of London; which ſhall be ſig- 
1 $4. 355. Nified to the Mayor of London; and if he make not Reſtitution in fifteen 
1 Days, then thoſe of Sandwich may retain the Body of any Londoner 
that comes there, till Reſtitution. | | 
| Cro. Fac. 35). A Cuſtom in an Inferior Court, to give a Day to one that hath | 
7 (c) made Default, is void and againſt Law. 
c) 90 a Tu- 85 : | : : 
bon e give Judgment in a Perſonal Action upon four Defaults before Appearance, is voie. 
tyle 124. | | | | | | 


3 —— : (D) Chere 
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(d) Where from the Benefits accruing from 
them they ſhall bind. 


: Here-ever the Party bound by a Cuſtom has ſome Benefit by it, 6 244. 124. 

V V or the Party, who claims the Advantage of it, is at ſome Charge 
thereby, the Cuſtom is good. | | 

Hence it is, that a Cuſtom that the Parſon of the Pariſh ſhould find a Cre. Fiiz. 565. 
Bull and a Boar for the Uſe of the Pariſh, and in Conſideration thereof Hor 355. 
ſhould have the Tenth of the Increaſe, has been held good. |! —_—_ eo 

So a Cuſtom, that whereas J. S. is ſeiſed in Fee of the Manor of J. and 23 8 
all the Tenements in the ſaid Town are held of the ſaid Manor, that he Si ra 
and all thoſe, Sc. have had Time out of Mind, Ec. a Bakehouſe, Par- Farmer and 
cel of the ſaid Manor, maintained at their Charge, and that this Bake- Bock, ad- 
houſe was ſufficient to bake Bread for all the Inhabitants, and for all Paſ- 8 . 
ſengers through the ſaid Town; and the Bread there baked had uſed, Ec. S Cdebated. 
to be ſold at reaſonable Prices, and that no other Perſon within the ſaid Owen 67. S. 
Town had uſed to bake any Bread to ſell to any Perſon ; this is a good C. adjudged. 
Cuſtom, (a) though it reſtrains other Men to exerciſe their Trades with- gl Ep 
in a certain Place, for this might have a reaſonable Beginning to bind his 8% 61. 
own Tenants, as it only does. nts 2 Bulſt. 195, 


| | : | | . I. . 1 Rol. Abr. 
559. S. C. cited. (a) A Cuſtom in Wincheſter, that none ſhall exerciſe a Trade there who is not 


Free of the City, or brought up Apprentice there ; Q. if good. 1 Salk. 203. & wide 8 Co. Wag- 
goner's Calc, 8 : | e | 1 e 


A Cuſtom, that every Inhabitant of an antient Meſſuage held of the 1 Rot. Abr, 
Biſhop in the City of S. have ground at the Biſkop's Mill all their Grain 361. 
ſpent in their Houſes, and that the Biſhops, in Conſideration thereof, Br for this 


R . A de F. N. B. 
have Time out of Mind kept Servants to grind and carry, Ec. is good, wn "OY 
becauſe mutual Conſiderations and mutual Actions will lie. Neg. 153. 

: | Hob. 189. 


Moor 887. Style 421. 1 Rol, Abr. 559. 2 Bulſt. 195, 196. Hard, 67. 1 Tov. 1%, 1 Vent. 168. 


2 Sand, 117. 
2 Lev. 27. Carth. 193. | | 


A Cuſtom, that the Corporation of Litchfield have had a Market there 1 Ro. Abr. 
Time out of Mind, Ec. and that the Corporation ought to repair the {9% Hill and 
Way to it, and to appoint a Bellman, that ought to ſweep the Market- "ns: 

| . | | 221 . : Moor 83 5. 
Place, and in Recompence thereof, the ſaid Bellman, Time out of Mind, S. C. adjudg- 
Sc. from thoſe that brought their Grain to the ſaid Market, and untied ed, and that 
their Sacks there to fell it, had uſed to take a Pint of Grain if it was the nn 
but one Buſhel or under, but if it was above a Buſhel, then a Quart, to wes). uae 


* : 3 . hs ” though the 
the Uſe of the ſaid Corporation; this is a good Cuſtom, for the Men Sen un not 
that are charged by it have a reaſonable Benefit thereby. ſold, but 

| | brought in 


to be ſold. 2 Bulft. 201, 206. 1 Rol. Rep. 1, 2, 44, 46. S. C. adjudged. 


It is no good Cuſtom, that the City of Norwich hath Time out of 1 Vere. Jl. 
Mind maintained a Key for unlading Goods brought up the River to the 1 Med. 47. 
City, and that every Veſſel paſſing through the River by the Key had 1 25 
F | le. 8. C- 
paid a certain Sum; for the Veſſels, that unlade not at the Key or other that there 
Place in the City, have no Benefit from the Maintenance of the Key. would have 


been ſome 


Reaſon for it, if it had appeared that they cleanſed the River. 1 Sid. 454. 


If a Lord of a Manor, which extends it ſelf upon the Banks of Part 
of a River only, hath Time out of Mind maintained a Key for the , Lev. 96, 9). 
Lading and Unlading of Goods, and kept a Buſhel within the Manor for Prideaux an 
| | | | f Warn, 8 
Naym 232. Mod. 104. S. C. adjudged. 
5 = 


* 
— — — 1 
— 
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the Meaſuring, and other Merchandizes, he cannot Preſcribe ratione inde 
for a Buſhel of Salt, of every Ship failing in the River; for the Repair- 
ing the Key, and keeping a Buſhel within the Manor, cannot warrant the 
taking of Toll out of the Manor, for Goods not brought to the Key 
within the Manor, though brought to another Place within the {ame 
. | | 
3 Lev. 57. It is a good Cuſtom, that the Mayor and Commonalty of Londom 
have had of every Maſter of a Ship 8 d. per Tun, in the Name of 
Weighage, for every Tun of Cheeſe brought from any Place in Ergland 
to the Port of London ; for the Liberty of bringing it into the Port, 
which is a Place of Safety, is a ſufficient Conſideration; and the Mayor 
and Commonalty have the View and Correction of the River Thames. 
The Lord of a Manor may Preſcribe to keep and repair a Wharf with- 
3 Lev. 424 in the Manor, & ratione inde to have Toll of all Goods landed within 
e Ae the Manor, though not upon the Wharf; for the Landing upon the Soi] 
For keep- is an Eaſement; and all the Lands in the Manor were the Lord's origi- 
ing a Ferry- nally, and this is in Nature of a () Toll Traverſe. 


—_ 


Boat. Carth. . | 
192. (a) For this vide 2 Rol. Abr. 522. 


3 Lev. 307. Ir is a good Cuſtom within a Manor adjoining to the Sea, that in Caſe 

1 25 1 of any Shipwreck of any Ship caſt upon the Manor inter fluxum & re- 

n " fluxum maris, the Lord ſhall take Care of the Sick and Wounded, and 

* Burial of the Dead, and keep the Goods there caſt for the Uſe of the 

Proprietors ; and in Conſideration thereof, to have the beſt Anchor and 

Cable of the Ship; for though Charity obliges the Lord fo to do, yet it 

is not unreaſonable that he ſhould have a Recompence of his Charity 
and Charge: But Q; „ . | 1 

Hill. 34 Car. For where in Trover the Jury found a ſpecial Verdict, that within 

Bear and the Manor of Beeching in Suſſex, adjoining upon the Sea, there was this 

Fr gg Ph Cuſtom, That if any Ship navigating and floating upon the Sea ſhould 

3 55 happen to ſtrike upon the Land, Parcel or within the Manor, and ſhould 

there happen to periſh, or if a Ship ſo ſtriking ſhould happen to get off, 

that in both Caſes the Lord of the ſaid Manor uſed to have the beſt An- 

chor and Cable belonging to the ſaid Ship; and the Cuſtom was held un- 

reaſonable in both Caſes; for there is no Conſideration to ground ſuch a 

Cuſtom upon; for if there be a Treſpaſs upon the Lord's Soil, it is in- 

voluntary, and by the Act of God, where it is by Streſs of Weather; 

and therefore not to be puniſhed as a voluntary Treſpaſs; as if the Houſe 

of my Tenant for Years be burnt with Lightning, I ſhall never have an 

Action of Waſte againſt him, for it is the Act of God, which does no 

(% That a Man an Injury; but beſides, it is very unreaſonable for ſo (/) ſmall a 

Cuſtom al- Damage done to the Lord, as ſtriking upon his Soil, that he ſhould have 


lodges by a ſo great a Satisfaction as the beſt Cable and Anchor. 

ord, that 

whoever broke his Pound ſhould pay him 3 J. is a void Cuſtom as to Strangers; for this, among 
other Reaſons, becauſe there is no Proportion betwixt the Damage and the Recompence. 11 H. 7. 
13, 14. 21 H. . 49-— But where a Cuſtom alledged in Bucks, That if any Swan cometh upon the 
Land of any Man adjoining upon the Thames, or upon any Water running into the Thames, and there 
lays and hatches Cignets, that the Owner of the Land ſhall have one, was held a good Cuſtom ; 


and yet the Damage which the Owner of the Land ſuſtains is but very ſmall. 2 R. 3 15, 16. 7 Co. 
in the Caſe of Swans, DD | | 


Carth. 357. By ſpecial Verdict it was found, that by a Cuſtom in Newcaſtle, Time 


e e out of Mind, Oc. a Toll of five Pence for every Chaldron of Coals there 


judged. Shipped off, was due to the Corporation, in Conſideration of their Charge 
5 Med. 3 59. in maintaining the Port, which they were bound to do, and had done 
1 Salk. 248. Time out of Mind; and that the Cuſtom was to diſtrain (for Non-pay- 
8. C. ment of this Duty) any Goods of the Owner of ſuch Ships, which were 
diſtrainable by Law ; and it was held, That the Charge of maintaining a 


3 Port 
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Port was a ſufficient Conſideration, and that the finding that the Corpo- 
ration are bound to repair, Cc. was ſufficient, without finding that it was 
then in Repair. | 


— 


wa. A N * — — 


6 _ FILE: 


. 


(E) There from the Certainty oz Jncertain- 
= them they ſhall be deemed good 02 


VERY Cuſtom ought to be certain, or ſuch as may be reduced to 1 K. Ar. 
4 a Certainty, for an uncertain Thing cannot be ſuppoſed to have had 365. 
a reaſonable Commencement ; alſo the Uncertainty of a Cuſtom deſtroys —— 35. 
the Suppoſition of its Continuance and Duration Time out of Mind. e 
Hence it is, that a Cuſtom that when an Infant is of ſuch an Age 


5 | | ge Dav. 33 4. 
that he can count Twelve Pence, or meaſure an Ell of Cloth, that he © Los Bu.” 
may make a Feoffment, is void for the Uncertainty. - Hoh. 225. 

S. C. cited, 


and ſaid, that ſuch Cuſtom is not good, but that it ought to be at a certain Age, that it may appear 
to be an Age of Diſeretion. | | | e | 


So a Cuſtom, that the 'Tenant of the Manor who firſt comes to ſuch a 1 Rel. Abr. 
Place, Egc. ſhall have all the Windfalls there, is void for Uncertainty. 59%: i 
S8 o of the Cuſtom of Tauniſtry in Ireland, which was, That the Lands e 
of that Nature of which a Man died ſeiſed, ſhould deſcend Seniori & dig- Pan. 2 
niſſimo viro Sanguinis & Cognominis of him that died ſo ſeiſed; and it was *© 
held void, both for the Uncertainty of the Perſon and the Eſtate. 


% * 4 3 Q 1 1 . 
4 . mY r 4 * ys 


(F) How to be conſtrued, and to what Things 
a Cuſtom ſhall be ſaid to extend, 


E. ER X particular Cuſtom, that is derogatory from the Common 1 R.. 457. 
L Law, is to be conſtrued ſtrictly, becauſe as far as the particular Cu- 567, 568. 
ſtom hath not derogated from the Law, the general Cuſtom of the whole 1% Tir. G4- 
Kingdom ought to prevail; and we are not to preſume that the particular roma 
Cuſtom goes further than by notorious Facts may appear. 
If the Inhabitants upon a Common have uſed Time out of Mind, Oc. 1 Rol. Abr. 
to dig Clay in the ſaid Common of their Lord, for the Reparation of 5%7- 
their Houſes ſtanding upon the ſaid Common, and a Stranger digs Clay eee {3s 
in the Common, the Inhabitants cannot take this Clay from him, for 5. C. — 
this is not (a) within their Cuſtom. e ed. 

5 Io 55 e e | (a) Where 
Inhabitants have uſed to have Common to their Houſes, this extends not to a new Houle. Owen 4. 


If the Cuſtom of a Manor be, That if any Copyholder in Fee ſur- 1 Rol. Abr. 
renders out of Court, and he to whoſe Uſe it is ſurrendred, docs not — , 
come in at the Court to take his Copyhold after three Proclamations 55, 1 © * 6 
made, that then the Lord may ſeiſe the Copyhold as forfeited; and a wy 42. 
Copyholder in Fee ſurrenders to the Uſe of another for Life, the Re- Raym. 494 
mainder over in Fee, and the Tenant for Life does not come into Court 
to take his Copyhold after three Proclamations made, according to Cu- 
ſtom, upon which the Lord ſeiſes the Copyhold as forfcited ; and after 
Ceftui que C for Life dies; he in the Remainder ſhall nor be bound by 


8 K the 


S. C. cited 


609. « neral, and comprehends all Ownerſhips. 
. Rayme. 58. If there be a Cuſtom within a Manor, that the Wife ſhall be endowed 


__ Cuſtoms. 


* 


the not coming in of the Leſſee; for the Cuſtom being in Deſtruction 
of an Eſtate ſhall be taken ſtrictly, and ſhall be intended of Tenant in 
Fee in Poſſeſſion; and not of him in Remainder, as in this Caſe. 
2 Leon. 100. If there be 4 Cuſtom within a Manor, that if a Man takes to Wife 
2 Leon. 208. any Cuſtomary Tenant of the Manor, and has Iſſue, and overlives his 
Wife, he ſhall be Tenant by the Curteſy ; and a Man marries one, to 


aeludged, whom during the Coverture a Cuſtomary Tenement deſcends, and has 


becauſe the Iſſue by her; and ſhe dies, yet he ſhall not be Tenant by the Curteſy. 


Cuſtom ex- 


tended only where the Wife was a Copy holder at the Time of the Marriage. 


Cr Eli 803. If there be a Cuſtom in London, that none ought to intermeddle with 


adjudged. the Art of a Weaver there, but only thoſe who are Free of the Guild, 


it a Stranger receives Silk itt London, and carries it to Hackney, and 
weaves it there, and then brings it back again to London, and receives 
his Pay for it, this is not any Intermeddling in London againſt the Cu- 
ſtom, though the Contract was made in London. | 


Sti le 409. If there be a Cuſtom in the Town of Newcaſtle, That the Owners 
debated, but of Houſes there, but not Tenants in Tail, may deviſe them by Parol, 


e get 4, and a Man is ſeiſed of an Houſe there in Tail, Remainder to himſelf in 


1 Rol. Abr. Fee-ſimple, he may deviſe the Remainder ; for the Word Owner is ge- 


Baker and of the Moiety of all ſuch Copyhold Lands as her Husband was ſeiſed 

Beriford. of, and a Copyholder dies, and his Wife is endowed of a Moiety, and 
his Son and Heir having the other Moiety dies, the Wife of the Son 
ſhall be endowed of the Moiety of this Moiety ; for this is directly with- 
in the Cuſtom. | „ 


Coo. Elz 183. If there be a Cuſtom within a Town to have 2 d. for every Hide of 


x Rol. Abr. every Sheep, Cow, or Ox, that is killed or fold within the ſaid Town, 
369. and for Non- payment thereof to ſeiſe the Hides, &c. the Party that is 
to have the 2 4. cannot by this Cuſtom juſtify the Tanning the Hides 
and converting them into Leather. : 


I 


(G) Cuſtom, how deſtroyed. 


Co. Lit. 114.6. A Title gained by Preſcription or Cuſtom cannot be loſt by Inter- 


ruption of Poſſeſſion ten or twenty Years, unleſs there be an Inter- 
ruption of the Right, as by Unity of Poſſeſſion of Rent or Common, 
and the Land charged therewith of an Eſtate equally high and perdu- 
rable in both. VVVß 5 
Dal. 23. lf Gavelkind Lands are held in Socage, and the Tenure is after chang- 


1 Sid. 138. ed into Knight's Service, yet the Cuſtom is not altered, for that goes 
Style 476: with the Land, and not with the Tenure. 


Reym. 59 Lands in Kent were diſgavelled by 31 H. 8. and a Private Act made 


76, J. 23 E. 6. to all Intents, Conſtructions and Purpoſes whatſoever, and 
x Sid. 7, that they ſhould deſcend as Lands at Common Law, any Cuſtom to the 
135. contrary notwithſtanding; and the Queſtion was, Whether theſe Lands 
2 788. loſt by thefe Statutes all their other Qualities or Cuſtoms belonging to 


Hard. 323. Gavelkind, as well as their Partibility ; and it was reſolved that they loſg 
Cotton and only their Partibility. ng 


_ Wiſeman. 


For the Reaſons hereof, vide Tit, Gavelkind, 


61 if 


HP 


If Lands of the Nature of Gavelkind, or, Borough Engliſh, eſcheat 
to the Crown, and be enjoyed in ſeveral Deſcents, and are afterwards 
granted out by the Crown in Knight's Service, yet they deſcend in Ga- 
velkind or Borough Engliſh ; for the Law of thoſe Places cannot be con- 
trolled by the King's Charter, or altered without an Act of Parla- 
ment. | 


— — 


— - —_— ww 
— 


— 


(H) Of the Manner of alledging and plead⸗ 
ing a Cuſtom. 


A Cuſtom of deviſing Lands Borough Engliſh br Gavelkind may be c 7. 1:9 ;. 
alledged in a City, Borough or Manor, but not in an Upland Buc as to the 
Town, that is neither City nor Borough; but a Cuſtom to have a Manner of 

Way to the Church, and to make By-Laws for the Reparation of the ling « Cu- 


Church, and well ordering of the Commons, and ſuch like Things, may 2 
be alledged in an upland Town, that is neither City nor Borough. rence be- 


R | | TY ; | | tween alledg- 
ing a Thing by way of Cuſtom, or by way of Preſcription, vide 6 Co. 50. Hob. 113. Cro. El;z. 441. 
Po, b. 201. Style 477. 1 Lev. 176. 1 Vent. 386. 3 Lev. 160. Carth. 192. 4 Med. 342. 2 Lutw. 1317. 


A Cuſtom for a Way was laid quod talis habetur conſuetndo quod quilibet i Sid. 237. 
Inhabitans haberet, Ec. and the Court held it naught, for it ſhould be! Keb. 836. 
laid by way of Fact triable, viz. tempore cujus contrarium, Ec. uſi fuerunt 
habere. D 5 1 8 a „% a 

The Law takes Notice of the (2) Cuſtoms of Gavelkind and Bo- C,. Lit. 175.6. 
rough Engliſh, and therefore it is ſufficient to alledge generally, that the (a) But as ro 
Lands are of the Nature of Gavelkind, Ec. But other private Cuſtoms ſuch Cuſtoms 
muſt be ſer forth in Pleading, that the Judges may be apprized of them, part 02. + 
and where they obtain, and ſo give their Deciſions with a proper regard but meerly © 


to them. Collateral, 

| RE | = = they muſt be 
thewed in Pleading, as that the Lands are deyiſable. 1 Lev. 80. Raym. 77. 1 Sid. 77, 138. Cro. Car. 
562,—So if a Man would intitle himſelf to be Tenant by the Curteſy, wichour having Iſſue, or 
a Woman to have Dower of a Moiety, it ought to be ſhewed ſpecially, that Time out of Mind, Oc. 
1 Sid. 77. 2 Sid. 154. | | 1 WD 


One Preſcription or Cuſtom may be pleaded againſt another, where gy, ,g. 
they are not inconſiſtent, but a Preſcription pleaded againſt another is 2 Ad. 104. 


not good without a Traverſe. But for this 
| - vide 1 Rol. 


Abr. 558, 565. Yew. 215. 1 Bulſt. 115. $ Co. 123. Cre. Car. 432. 1 Fones 375. 


If one Preſcribes to have a Way over the Land of B. to his Freehold, 9 Ce. 39. 
B. cannot Preſcribe to ſtop it. 


Cuſtoms 


3 Co. 127. T 


Cuſtoms of London. 


HE antient City of London being the Metropolis and chief 

Town for Trade and Commerce within the Kingdom, it was 

neceſſary that it ſhould have cettain Cuſtoms and Privileges for 

its better Government; which though derogatory from the ge- 
neral Law of the Realm, yet being for the Benefit of the Citizens, 
and for the Advantage of thoſe who Trade to, and therefrom, have not 
only been allowed good by the Judgments and Reſolutions in the Su- 

72555 _ 4 Courts, but (a) have alſo been confirmed by ſeveral Acts of Par- 

; iament. 

e As theſe Cuſtoms are of various and different Kinds, I ſhall conſider 

them under the following Diviſion, 


(A) Of the Cuſtoms of London in general. 
(B) Of the Cuſtom of London in reſpect to Oꝛphans. 


(C) Of the Cuſtom of London in reſpect to a Freeman's 
Eſtate: And herein, 


1. What mall be eſteemed ſuch an Eſtate as will be ſubject 
to the Cuſtom, and what Diſpoſition a Freeman may make 
thereof. 


2. Of the Children's Part, and herein of Survivorſhip, Ad- 

vancement, and bringing into Hotchpot. 
3. Of the Wife's Part, and what ſhall bar her thereof. 
4. Of the Legatory, or dead Man's Share. 


(D) Of the Cuſtom of London, as it relates to Frome 


(E) As tt relates to Maſters and Appꝛentices. 
(F) As it relates to Landloꝛds and Tenants, 


(G) Of the Cuſtoms of London which are in Furthe⸗ 
Juſtice, and foꝛ the moze ſpeedy Recovery of 
ebts. 


(H) Of the Cuſtom of Fozeign Attachment : And 
herein, 


1. Of the Nature of the Debt or Duty which may be at- 
tached. 


2. In whoſe Hands, and at what Time the Attachment may 
be made. 


3. Of the Form of the Proceedings in a Foreign Attach- 
ment. 


4 . (A) Of 


K „ r 


Cuſtoms of London. | 
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(A) Ok the Cuſtoms ok London in general. 


T* a Freeman foreſtalls Fiſh coming to a Market within the City, and 1 pe, 15 
upon Complaint to the Court of Aldermen, he appears there and con- The Ciry of 
feſſes the Fact, and they order that he ſhall deſiſt, and he will not pro- £9240», and 


miſe to obey, Ec. they may (a) commit him until he ſignifies to the ſudgel. OW. 
Court that he will conform; and this is a good Cuſtom. (a) Cuſtom 


| 8 to commit 
for refuſing to ſerve on the Livery, good. 2 Lev. 200. Raym. 44). 1 Mod. 10. 5 Med. 156, 319.— 
So to Fine and Impriſon for opprobrious Words ſpoke of an Alderman. 1 Vert. 32). 1 Lev. 200. But 
vide Cro. Eliz. 689. and 2 Salk. 425, 426. Fareſl, 28, But a Cuſtom to Disfranchiſe for conremp- 
tuous Words ; gap of an Alderman, is void. 2 Lev. 200. 2 Salk. 426.— To impriſon for diſturbing 

the Election of a Warden of a Company, and for not promiſing not to diſturb again. Style 78. dabj- 
tatur. To impriſon until be takes the Oath of an Alderman of London, a good Cuſtom. Aar.b 
179. | b N | 25 | 


By the Cuſtom of London, a Freeman or Citizen might, even before 1 Rot. Abr. 
the Statute of Wills, deviſe his Lands and 'Tenements, of which he os Several 
was ſeiſed in Fee-ſimple, to whom he pleaſed, and may at this Time de- Purpoſe, 185 
viſe the ſame in Mortmain, notwithſtanding the Statute of Mort- Aer 136. 
main, &c. _ ry Fs 8 Co. 127. 

By the Cuſtom of London, no Attaint lies ſor a falſe Verdict given ins“ P. 
London. e . VVV 

| | | | 1 Kol. Abr. 557. S. C. 


A Citizen of London, upon an Appeal brought by him, ſhall not be S. P. C. 180, 
obliged to wage Battle. 3 ee Nos 


It is a good Cuſtom in London, that the Mayor of London may take 8 eo 
Recognizances of any Perſons, being of full Age, or Women unmar- 1 N abs, 


ried, (5) for he is a Judge of Record, although the Debt was contracted 557. & wide 
out of London. 3 „% Moor 871. 
FD SE „„ 5 | | | Chamberlain 
and Thorp; but vide Cro. Elix. 186. 1 Leon. 130. S. P. dubitatur. (b) And the Courts Above will 
take Notice thereof. 1 Leon. 284. | og i fo Sa 


It is a good Cuſtom in London, that they, Time out of Mind, have 1 
had the (c) meaſuring of Coals inſra Portum London, which (4d) extends ; 1 1 A 
from Stanes Bridge to London Bridge, and from thence to Graveſend, Cuſtom that 
and from thence to Tenland and Tendale. all Fofeigh- 
| . | | ers ſha 
Weigh at the City Beam, good. 1 Lev. 14, 15. 6 Mod. 123.— And a By-Law founded on the Cu- 
ſtom of London, which enables them, Sc. That no Freeman ſhall, under a certain Penalty, fell his 
Goods unleſs weighed at the City Beam, is good. 1 Salk. 341, 352. 5 Mod. 156. 6 Mod. 177. 

(d) For this vide 4 Inſt. 250. 1 Sid. 148. | | 8 5 


By the Cuſtom of London Whores are to be Carted, and therefore if a 1 Rl Alu. 
Perſon calls a Woman (e) Whore (F) in London, an Action on the 35 
Caſe lies in reſpect of the Puniſhment they are ſubject to by the Cuſtom; . 
but the Party (g) cannot be proceeded againſt in the Spiritual Court been often 
for Defamation; for that would be puniſhing him twice for the ſame adjudged of 
Offence. SE 5 75 5 | late, that 
| | | . | FE. . calling one 

Baſtard, or Son of a Whore, or calling the Husband Cuckold, was, by Implication, calling the 
Mother or Wife a Whore. (f) If laid in London, when ſpoke elſewhere, the Defendant may plead 
the Words were ſpoke at, ©. and Traverſe the ſpeaking in London ; and if the Plea is refuſed, may 
have a Prahibition. 1 Lev. 116.-—That the Action muſt be brought in the Courts in Londen, Carth. 
75. (g) Whether in ſuch Caſe a Prohibition mult be granted after Sentence. Carth. 213. 


5 To There 
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Cuſtoms of London. 
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| There (a) is a Cuſtom in London, that when a Chaplain keeps any Wo 
2 H. 4. 12. b. A - { 3 f. ni a 3 
1 Pol. Abr. man in his Chamber aſpiciouſly, a Man may come to his Chamber with 
$57. S. C. the Beadle of the Ward, and enter the Chamber and ſearch. 
(a) The Cu | 
4 af London, That if a Villain abides in London for a Year and a Day, that he ſhall not be taken 
nor put out by Writ de native haberdo, nor by any Proceſs thereupon iffuing, is good. 7 H. 6. 32. 
8 H. 6. 3. 1 Rol. Abr. 557. S. C. Moor 2. pl. 4. S. P. adjudged. | 


Mor 876. By the Cuſtom of London, if a Man commit a Horſe to an Hoſtler, 

3 Bulſt. 271. and he eat out the Price of his Head, the Hoſtler (Y) may take him as 
1 1 his own, upon the reaſonable Appraiſement of four of his Neighbours; 
440. which is a Cuſtom ariſing from the Abundance of. Traffick with Strangers, 


2 | 4 
(%% But if a who could not be known to charge them with Actions. Ce Ds 
Man leaves | 


ſeveral Horſes with en Inn-keeper in London, and takes them all away except one, the Inn keeper 
cannot retain the Horle fo left till he is ſatisfied for the keeping of the other Horſes, unleſs there 
was an Agreement to that Purpoſe. 1 Bulſt. 297,——So if A. commit the Horſe of B. to an Hoſtler | 
in London, and he eat out his Head, yet cannot the Hoſtler ſell him ; for all Cuſtoms being deroga- 

rory to the Common Law, are to be taken ftriftly ; and there is no Cuſtom of London that hath gone 


to far as this Caſe, to authorize one Man to ſell and convey the Property of another. 2 Roy. 
| Abr. 8 5. 


(ch Cro. car, It was (c) antiently inſiſted upon, that by Cuſtom all Indictments 
128. and Proceedings for any Cauſe, except Felony, ſhould be tried and de- 
(4) Rayn- 14: termined in London, and not elſewhere ; but (4) it feems to be now ad- 
rd Pg mitted, that a Certiorari lies to remove any Indictment from London , but 
6 Mod. 246. (e) it is ſaid, that by the (Ff) City Charters, the Tenor ef the Indict- 


& vide 5 & ment only ſhall be removed, and not the Indictment it ſelf. 
6 W. & MI. | 


cap. 11. (e) 1 Keb. 252. 1 Sid. 155. (f) Thar by the City Charters the Mayor ſhall be à Principal 
in every Commiſſion, 3 Inft. 72. 2 Rich. 3. II. 4. . | | 


Beſides theſe and ſeveral other Cuſtoms, there is a general Cuſtom 
which is uſually ſet forth by the City, when any of their Proceedings 
WT What is called in Queſtion, viz. That (g) if any of their Cuſtoms heretofore 
Ordinances, uſed prove hard or defective, or if any Thing newly ariſing within the 
By-Laws, c. City where Remedy was not before provided, ſhould need Amendment, 
made by Vir in either of theſe Caſes, the Mayor and Aldermen for the Time being, 
Cugom. ez With the Aﬀent of the Commonalty, may ordain fit Remedy thereunto, 
8 Co. 126. ſo as ſuch Ordinance be profitable to the King, for the Profit of the Ci- 


Waggoner's tizens, and agreeable to Reaſon. 
Caſe. Skin. | „ 


371, Sec. — That none but a Freeman ſhall exerciſe a Trade, and that a Freeman bred up to one 
Trade, may exerciſe another of the ſame Nature, wide Cro. Car. 516. 1 Rol. Rep. 10. 1 Saund. 311. 
1 Sid. 427. 4 Mod. 145. Vide Tit. By Laws. | 1 9 5 | 


" PRs OD 


(B) Of the Cuſtom of London in reſpect to 


%%. 245%, JF any Freeman or Freewoman die, leaving Orphans under Age un- 
x Rot. Abr. 1 married, the Cuſtody of their Bodies and () Goods, by the Cu- 
550. S. C. ſtom of London, belongs to the City, and their Executors or Admini- 


cine n ane ſtrators muſt exhibit true Inventories of all their Goods and Chattels, 


az a Legacy and mult (7) bind themſelves to the (4) Chamberlain to the Uſe of the 


by other Orphans, 
Freemen. | 


Hutt. 30. — Or in a Foreign County. 1 Vent. 180. (i) Although they have already acknowledged a 


judgment at Common Law for the Securing, &c. 1 Bol. Abr. 550. Hatt. 30. S. P,— So although they 


ve given Security in the Prerogative Court, yet may they be compelled to give new Security to 
the Chamber of London. 1 Rol. Abr. 550. () Fer which Purpoſe he is a Corporation, and ſuch Se- 


curities 


Cuſtoms of London. 
Orphans, to Account for the ſame upon Oath; which if they refuſe to ES it 
do, they may be committed; alſo (a) if the Eccleſiaſtical Court will go to his "os 


compel them to Account there, againſt this Cuſtom, a Prohibition lies. ceſſor, who 


| | f | V may ſue the 
fame. Cro. Eliz. 464. (a) 4 bt. 249. S. P. But an Infant may waive the Benefit of ſuing in the 


Court of Orphans, and file a Bill againſt one for the Diſcoyery of the Perſonal Eſtate. March 107, 


683, 


1 Rot. Rey. + 


316. 


If a Freeman of London leaves London, and reſides in the Country, yet 


his Children, though born out of London, ſhall be Orphans, and ſubject 


to this Cuſtom. 1 Sid: 250 


I Vent. 180. 1 Mod. 90. 2 Vern. 110. S. P. 


If ſuch Orphan is taken out of the Cuſtody of ſuch Perſon, to whom 
by them committed, they may impriſon the Offender till he produces the 
Infant, or is delivered by Courſe of Law. | 


t Sid. 250. 
Raym. 116. 
1 Leu. 162. 


& vide 1 Mod. 80. 1 Lev. 32. 


Alſo by this Cuſtom, if (3) any one without the Conſent of the 1 Lev 32. 
Court of Aldermen, marry ſuch Orphan (c) under the Age of twenty- The, King 
; | 4 | | 0 3 5 : and Harwood, 
one, though out of the City, they may fine and impriſon him for Non- 1 Vent. 178. 
payment thereof; for if the Cuſtom ſhould not extend to Marriages out 1 Ad. 79. 
of the City, their Power would be but in vain. 5. C. i 
| | | FF (b) Tho' not 
a Freeman. 1 Vent. 178 1 Mod. 79. (c) Whether the Marriage was before or after twenty-one, the 
Husband is fineable, and may be committed if he had not the Licence of the Court of Orphans. 
Preced. Chan. 537, 538. | | | SG hs | | 


The Orphans Money in the Chamber of London is not a meer depoſi- 2 Vert. 349- | 
zum, but in Nature of a Debt, or Choſe in Action, which does not veſt r er 
in the Husband by the Marriage of ſuch Orphan, nor can he bequcath judged. 
it by Will. „„ e 


ha | Wong 


_ 


(C) Of the Cuſtom of London in reſpec to 
a Freeman's Eſtate ; And herein, 


7. What ſhall be effcemed ſuch an Eſtate as will be 
ſubject to the Cuſtom, and what Diſpoſition a Free⸗ 
man may make thereof, N e 


ILIIERE it is neceſſary in the firſt place to take Notice, that by the FN. B. 122. 
Cuſtom of London, if a Freeman of Londom dies, leaving a Widow 2 #35. 
and Children, his Perſonal Eſtate, after his Debts paid, and the Cu- 5 k 
ſtomary Allowance for his Funeral, and the Widow's Chamber being 1 Chan. Ca. 
firſt deducted thereout, is by the Cuſtom of the ſaid City to be divided 28. 
into three equal Parts, and diſpoſed of as follows, viz. One third Part Het 158. 
to the Widow, another third Part to the Children unadvanced by him r 9, 
in his Life-time, and the other third Part ſuch Freeman may diſpoſe of 2 Leon. 29. 
by his Will as he pleaſes; but if a Freeman of London has no Wife, but Cre. Elz 185, 
has Children, the Half of his Perſonal Eſtate belongs to his Children, 4% 1 
and the other Half the Freeman may diſpoſe of; ſo if the Freeman has — 420. 
a Wife and no Children, half of his Perſonal Eſtate belongs to his Wife, 
and the other Half he may diſpoſe of. 
This Cuſtom extends only to the Perſonal Eſtate of the Freeman, for 4. Eg. 150, 
when it firſt begun, the Citizens of London had no regard at all to a Real | 
Eſtate, for they did not ſuppoſe any Freeman of London would purchaſe 


ſuch 
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Power had preſerved this Part of the Common Law in London, which is 


Cuſtoms of London. 


— 
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ſuch Eſtate, but would empley his whole Fortune and Stock in Trade, 
for the Benefit of Commerce. | 


1 Chan, Ca, But if a Freeman of London has a Mortgage in Fee, this ſhall be 


28 5. counted Part of his Perſonal Eſtate, and will be ſubject to the Cuſtom. 
2 Oban. Ca. But a Leaſe for Years waiting on the Inheritance ſhall not be reckon- 
160. ed Part of a Freeman's Perſonal Eſtate, but ſhall, together with the In- 


1 9 heritance, deſcend to the Heir at Law. 
S. F. decreed. Alſo if a Freeman of London agrees to lay out Money in the Purchaſe 
1 Vern. 345. Of Lands, and to ſertle the ſame on his eldeſt Son, E5c. this ſhall not be 


2 Chan. Ca. reckoned Part of the Freeman's Perſonal Eſtate. 
8. S. C. | | | 

* Wow: 665. S. P. adjudged ; for by the Agreement the Money is to be looked upon as Lands in 

Equity, and therefore not ſubjeQ co the Cuſtom, 25 


Abr. E. 151. On a Marriage of B.'s Daughter with A. a Freeman of London, B. the 
between 4 Farther, ſettles a Term for Years in Truſt, that A. the Husband, ſhall re- 
be Ax u ceive the Rents and Profits till ſuch Time as D. and E. or the Survivor 
N of them ſhould otherwiſe appoint, and then ſuch Perſon as they ſhould 
appoint; and for want of ſuch Appointment, for ſuch Perſons as the ſaid 
A. by Will ſhould appoint; and for want of ſuch Appointment, then in 
Truſt for the Executors and Adminiſtrators of A. The Truſtees having 
made no Appointment, the Queſtion was, Whether this Term ſhould go 
according to that Appointment, or be looked on as Part of A.'s Perſonal 
Eſtate, who was a Freeman of London, and ſo go according to the Cu- 
ſtom ; and the Court was of Opinion, That it was not to be looked upon 
as Part of A.'s Perſonal Eſtate, becauſe it was never in him, but was ſet- 

tled by his Wife's Father, and therefore not ſubject to the Cuſtom. 
1 Chan. Ca. If a Freeman of London is made both Executor and reſiduary Legatee, 
310. per Lord and he dies before he has made his Election, whether he will take as 


Chancellor. Executor or Legatee, yet the Legacy muſt be conſidered as ſuch, and 


vill be ſubject to the Cuſtom of London. 


| 1 Lev. 227, By this Cuſtom a Freeman could (a) not by Will diſpoſe of ſuch Part 
2 Fern. 277. of his Perſonal Eſtate as belonged to his Wife or Children; and (5) even 


1 Chan. Ca. Diſpoſitions by him in his Life-time have been held void, eſpecially when 
51 is ſaid they appeared to have been made in Fraud of the Cuſtom, and with a 
that this Cu- View to defeat it. EO 
ſtom of the | 


City of London, that a Man could not give away any Part of his Eſtate without the Conſent of his 
Children, is the Remains of the old Common Law, and is ſo taken Notice of in Bracton; but it be- 


Ing found extremely inconvenient and hard, it was by the Tacit Conſent of the whole Nation abro- 


gated and grown into Diſuſe ; for what Law has been ever made to repeal it? but in the City of Lon- 
don, where the Mayor and Aldermen had the Care of Orphans, they 1 that ſole Authority and 
I 


| ſproved every where elſe. 
Preced. Chan. 596. (b) But for this vide 2 Lev. 130. 2 Vern. 98, 202, 612, 68 5. 1 Lev. 227. Preced. 
Chan, 17, 50. Abr. Eq. 132. 5 1 : 


But now by the 11 Geo. f. cap. 18. it is enafted, © That it ſhall and 
% may be lawful to and for all and every Perſon and Perſons, who ſhall 
at any Time from and after the firſt Day of June, 1725. be made or 
© become Free of London, and alſo to and for all and every Perſon and 
« Perſons, who are already Free of the ſaid City, and on the ſaid firſt 
« Day of June 1725. ſhall be unmarried, and not have Iſſue by any for- 
% mer Marriage, to give, deviſe, will and diſpoſe of his and their Per- 
& ſonal Eſtate and Eſtates, to ſuch Perſon and Perſons, and to ſuch Uſe 
“ and Uſes, as he or they ſhall think fit. Fe RT 

* Provided nevertheleſs, That in Caſe any Perſon, who ſhall at any 
Time or Times from and after the ſaid firſt Day of June 1725. be- 
come Free of the ſaid City, and any Perſon or Perſons who are al- 

ready Free of the ſaid City, and on the ſaid firſt Day of June 1725. 
e ſhall be unmarried, and not have Iſſue by any former Marriage, hath 
agreed, or ſhall agree by any Writing under his Hand, upon or in Con- 

5 ; + ſideration 
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« ſideration of his Marriage, or otherwiſe, that his Ferſonal Eitate ſhall 
„be ſubject to, or to be diſtributed, or diſtributable, according to the 
 & Cuſtom of the City of London; or in Caſe any Perſon ſo Free, or be- 
% corning Free as aforeſaid, ſhall die inteſtate, in every ſuch Caſe, the 
% Perſonal Eſtate of ſuch Perſon ſo making ſuch Agreement, or ſo 
% dying inteſtate, ſhall be ſubject to, and be diſtributed and diſtribu— 
stable according to the Cuſtom of the ſaid City; any Thing herein con- 
<« tained to the contrary in any wiſe notwithſtanding. _ 


na 


2. Of the Childzen's Part, and herein of Survivoztp, 
Advancement, and bzinging into Hotchpot. 


It has been already obſerved, That the Children of a Freeman of Lon- 
dou, are intitled to the third Part of his Perſonal Eſtate, in Caſe he dies 
leaving a Wife, and to a Moiety in Caſe he dies leaving no Wife, but 
(a) this Cuſtom does not extend to Grandchildren ; and therefore if a (a) 2 Salt. 
Freeman of London has two Sons, and the eldeſt dies, leaving a Son, 426- 


the Grand-child, though in Law a Repreſentative of the Son, ſhall have 3 {he 397. 
no Part by the Cuſtom. _ | x WM 


for a Cuſtomary Share of a Freeman of London's Perſonal Eſtate. 
If a City Orphan dies before twenty-one, his Orphanage Part ſurvives 
to the other Orphans, and he can make (Z) no Diſpoſition (c) by Will (5) 2 Salt. 
to contradict it; but if he dies after twenty-one, at which "Time he 426. Preed: 
might by Will have diſpoſed of it, there, though he die inteſtate, ir ©" 227: 


So certified 


But a Poſthumous Child ſhall come in with the reſt of the Children Abr. Eq. 154. 


ſhall go according to the Statute of Diſtributions, between his Mother by che Re- 


and ſurviving Brothers and Siſters, corder. 
| |  Preced Chan, 


$37- S. P.—2 Vern. 559. S. P. Although he deviſes it away at the Age of ſeventeen. () Bur if @ 
an marries an Orphan, who dies under rwenty-one, her Orphanage Part ſhall not ſuryive to the 


other Children, buc ſhall go to the Husband. 1 Vern. 88, But vide Preced. Chan. 537. cont”. 


But if a Freeman of London dies, leaving two Daughters and a Wife, 4% Eg. 156. 


and one of the Daughters dies before twenty-one, though after a Diviſion Cee and 
and Partition. of the Perſonal Eſtate, yet the ſurviving Siſter ſhall have ** 
the Whole of the Orphanage Part. = N 

But this Cuſtom of Survivorſhip holds only with reſpect to the Or- Preced. Chan. 
phanage Part belonging to ſuch Child; and therefore if he by Survivor- 55) _ 
ſhip hath the Part of any other Brother or Siſter, ſuch Part ſhall go ac- 

cording to the Statute of Diſtributions, or may be diſpoſed of by him 

by Will before the Age of twenty-one. Pn | „ „ 

If the Daughter of a Citizen of London marries in his Life-time, 1 Vern. 354: 
' againſt his Conſent, unleſs the Father be reconciled to her before his Sid by Lord 
Death, ſhe ſhall nor have her Orphanage Share of his Perſonal Eſtate; 
and it would be unreaſonable to take the Cuſtom to be otherwiſe, 

By the Laws and Cuſtoms of the City of London, if any Freeman's 
Child, Male or Female, be married in the Life-time of his or her Father, . Corte. 
by his Conſent, and not fully advanced to his or her full Part or Portion fied accord. 
of his or her Father's Perſonal or Cuſtomary Eſtate, as he ſhall be worth ingly in the 
at the Time of his Deceaſe, then every ſuch Freeman's Child ſo mar. Caſe of Cha.e 


anc Box. 


ried as aforeſaid, ſhall be excluded and debarred from having any further V 


Part or Portion of his or their ſaid Father's Perſonal or Cuſtomary E- $9, 216. 

ſtate, to be had at the Time of his Deceaſe, except ſuch Father, by his Salk. 426. 
Laſt Will and Teſtament, or ſome (d) other Writing by him written 1 
and ſigned with his Name or Mark, ſhall declare and expreſs the Value % % . 


of ſuch Advancement; and then every ſuch Child, after the Deceaſe of(d) where 
| the Husband 


__ his Wife, who was a City Orphan, in Conſideration of 100 J. executed a Releaſe of their Cu- 


ſtomary Share to the Father, and it was held, That they were barred from demanding any further 
Share, and that this Releaſe was no Wri.ing under the Father's Hand ſignifying the Advancement, 
Pre. eil. Chan. 594. | | 


8 M. his 


Chancellor. 


Abr, Eg. 154, 


5 r . 
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his or hey ſaid Father, producing ſuch Will or other wo, and 
bringing ſuch Portion ſo had of his or her Father, or the Value thereof 
into Hotchpot, ſhall have as much as will make up the ſame a full Child's 
Part or Portion of the Cuſtomary Eſtate, his or her laid Father had at 
the Time of his Deceaſe ; notwithſtanding ſuch Father ſhall by a 
Writing under his Hand and Seal declare that ſuch Child was by bin 
fully advanced. 

Abr Eq. 155 A Freeman of London having advanced his Daughter with. a Portion, 
Bright and and intending to exclude her from any further Share (on ſome Diſplea- 
_— de- ſure taken againſt her) made his Will, and thereby recites, that he had 
() Where advanced her with 3 00 J. and (a) upwards, gives her 5 5. and no more, 
the Father and died; yet after his Death, the Daughter on a Bill brought to have 
by his Will the ſaid 300 J. made up a Moiety of his Eſtate (he having no other 
ep ve Child, and the Cuſtom not extending to Grand- children) had a Decree 
8851 8 accordingly ; ; for the Words, and upwards, are certum in incerto and not 


one of his to be regarded; though it was objected It might be 1000 |, or 2000 /, 


Children, or any other Sum above 30o J. 


1000 l. to an- | 
other, Ge. in full of their Orphanage Part by the Cuſtom ; fach Derlaracion | is ſufficient to let them i in 


to their full Cuſtomary Shares, on bringing theſe Sums into Hotchpot ; but it ſeems that the Parties 


concerned are not ſo far concluded by this Declaration, but may eive in Evidence that more was 


| received 1 the Children than thus . Preced. Chan. 470, 471. 


1 Chan Cai. A (b) Settlement of a ( Real Eſtate on a Child, is no Advance- 


160. ment, nor to be brought into Hotchpot. 
(b) A De- 


viſe of the Real Eftate to a Child, does not bar ſuch Child of the 7 Share. 2 Vern. 753. 
(e) Or Money agreed to be laid out in the N of Lands. 1 Vern. 345. 2 Cban. Ca. 118. Abr. 


Eq. 153. 


Abr. Eq. 230. If upon a Marriage Treaty A. a Freeman of London, covenants to 
Feaſt and leave his Wife 2000 J. at his Death, 2000 J. to his eldeſt Son, and 10007. 
a-piece to his younger Children, and dies, leaving ſeveral younger Chil- 
dren, the 10004. a- piece to the younger Children being due only by 
Covenant, is a Debt on the Perſonal Eſtate, and not being to be paid till 
after the Father's Death, is no Proviſion or Advancement within the 


_ Cuſtom of London, to bar them of their Cuſtomary or Diſtributory 
Shares. 


1 Vern. 345. If a Freeinan of 1 a a Child i in Part, by a Portion which 


: po 12 is to be brought into Hotchpot, ſuch Portion or Advancement muſt be 
2 : 


5. P. brought into the Orphanage Part only. 
4 View. 430 And therefore, if there be but one Child, who has been in Part TY 


| 630. and vanced by the Father in his Life-time, ſuch Child ſhall not bring his Part 


2 Vern. 154. into Hotchpot, there being none in equal Degree with him. 


S. P. For if 


it were to be brought in, it muſt fall again. into the Child s Part. 


3. Of the Wife 8 Part, and what hall bar her thereof. 


Hetl. 158. The Widow of a Freeman of London, by the Cuſtom, is intitled to 
1 Vern. 132. her Widow's Chamber, and to a Moiety of his Perſonal Eſtate if he 


Abr. Eg. 156. eaves no Children, and to a third Part in Caſe he leaves any Child or 
| Children. 


. But if a Woman, upon her Marria e, accepts a Settlement out of the 
Preced. Chan. 


32.5, 326, e. (d) Freeman's Perſonal Eſtate, (e) ſuch Compounding, as it is called, 


Abr. Eq. 153. ſhall (F) bar her of her Cuſtomary Share. 
(d) Although 


the Compoſition or Sum to be paid ber was Part of her own Fortune. Preced Chan. 32). (e) Though 


no Notice was taken of the Cuſtom. Abr. Eq. 159. (f) Where ſhe ſhall take by the Cuſtom, and 


likewiſe by her Husband's Will. 2 Vern, 119, But vide Preced. Chan. 353. 


4 But 
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But tho' ſuch Compoſition ſhall bar the Wife of her Cuſtomary Share, 4b. Eg. 159. 
yet is ſhe not thereby precluded from demanding the Benefit of any Gift 

or Deviſe the Husband may think fit to make her. „„ 
Alſo if a Freeman, whoſe Wife has been thus compounded with, dies Preced. Chan. 
Inteſtate, his Widow ſhall have ſuch Part of the Legatory, or Dead 32). 
Man's Share, as ſhe is intitled to under the Statute of Limitations, eſpe- 

cially if there were no expreſs Words in the Agreement to exclude her. 

If a Freeman of London makes a Jointure on his intended Wife, and 

the ſame is expreſſed to be in Bar only of her Dower, or 'Thirds of Lands, "_ * 
Tenements, and Hereditaments, this ſhall not bar, her of her Cuſtomary 3 
Share of his Perſonal Eſtate. = | Chancery | 


between Atkins and Waterſos. 


4. Ok the Legatozy o2 dead Man's Share. 
The Legatory or Dead Man's Share is the third Part of a Freeman's Salk. 426. 


_ Perſonal Eſtate, in Caſe he has a Wife and (a) Children, which the fa 6. 
Freeman might always have diſpoſed of by Will, and which for want of ,, „. 


| Skin. 41. 
{uch Diſpoſition is under the Direction of the Statute of Diſtributions, and 098 
not at all under the Controll of the Cuſtom of London. 4952 

| 3 a ut 


where there are no Children the Cuſtom of London gives no Directions, therefore the Perſonal Eſtate 
muſt be wholly governed by the Statute of Diſtributions. But the Cuſtom of the Province of York ex- 
tends to give ſuch Moicty to the next of Kin to the Inteſtate. Pre ed. Chan. 32), 318. But Note, that 
the Cuſtom of the City of London in the Diſtribution of an Inteſtate's Eſtate ſhall prevail againſt the 
Cuſtom of York. 2 Vern. 48. —As if a Freeman of London dies in York, his Heir ſhall come in for a 
Share of the Perſonal Eſtate, tho by the Cuſtom of York he is debarred thereof, for the Cuſtom of 
London, which follows the Perſon, ſhall be preferred to that of York, which is only Local. 2 Vern. $2. 


If a Freeman of London makes his Will, and deviſes Legacies to his 4br. Eq. 
Children more than their Orphanage Part would amount unto, without“ = S vid. 
taking any Notice whatſoever of the Cuſtom; theſe Legacies ſhall be a 7507. 8 * 
Satisfaction of their Orphanage Shares, to which they were intitled by _ 
the Cuſtom in the Nature of a Debt, and the Legacics ſhall not come (C) % Wher 
out of the Teſtamentary or dead Man's Part, for it would be unreaſonable it was held 
that they ſhould take both by the Will and the Cuſtom. | hat Fry 3 
| | 2 : evi 5 
Mourning ſhould come out of the Teſtamentary, and not out of the whole Perſonal * 
2 Vern. 240. 5 . 5 | | 
But if ſuch Legacies are leſs than their Orphanage Shares, they ſhall not 4, + 
pro tanto be a Satisfaction, but in ſuch Caſe the Legatees ſhall rake both, 160. per 
_ eſpecially if none of the Deviſees in the Will are thereby diſappointed, 12 75 ny: 
| | FRY: Fo, | | : | 7 5 | ce!lor ; but 
in this Caſe he ſent ir to the Recorder to certify the Cuſtom. 


If a Loſs happens to a Freeman of London's Eſtate by the Inſolvency Preced. Chan, 
of his Executors, ſuch Loſs ſhall be born out of the Teſtamentary Part of 4209. 
his Eſtate only, and not out of the whole Perſonal Eſtate, for the Wife rg 1 
and Children of a Freeman are in the Nature of Creditors, and ſhall and P. 
have two Parts in three of the Perſonal Eftate he died poſſeſſed of, altho' aliho' it was 
his Legatees are thereby defeated of their Legacies. certified that 
LY | | there was no 
Cuſtom in London which directed how ſuch Loſs ſhould be born. 
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) Of the Cuſtom of London, as it relates to 
Feme Coverts, ; 


C. Car. 69. B the Cuſtom of London if a Feme Covert, the Wife of a Freeman, 


Her. 9g9g9,. (a) trades by herſelf in a Trade, with which her Husband does not 
Lis, Rep 3'* () intermeddle, ſhe may (c) ſue and be ſued as a Feme Sole, and the 


1 Leon. 131, Husband ſhall be named only for Conformity; and if Judgment be given 


. againſt them ſhe only ſhall be taken in Execution. 
218. S. * | | 
(a) Need not be in a Shop. 1 Show. Ref. 184. (b) Bur if the Wife uſes the ſame Trade that her 


 Husband does, ſhe is not within the Cuſtom. 1 Mod. 26. (c) But it mult be in the Courts of the City. 
Moor 135, 136. Cro. Elix. 409. 8 | | | | 5 


Ae Rep. If the Wiſe of a Freeman, who is a ſole Trader, contracts a Debt and 


po op „ and afterwards the Husband promiſes to pay it, yet ſuch Promiſe is 
Plant, not ſufficient to maintain an Affumpſit againſt the Husband, for as he was 
nun dt originally liable, the ſubſequent Promiſe was without any Conſidera- 
„ ; 5 Shy 1 | 
I =. Abr. A Recovery ſuffered by Baron and Feme of the Lands of the Feme 
fr ;  fhall as effectually bind the Right of the Feme by the Cuſtom of London, 


as a Fine at Common Law. 


& "I "os n 3 1 PEE age <p re * 8 : * þ e 2 


(E) Of the Cuſtom of London, with Reſpect to 
Maſters and Appꝛentices. EE, 

ANC Infant unmarried, and above the Ape of 14, may (a) bind him. 
2 Bulſt. 192. ſelf Apprentice to a Freeman of London by Indenture with proper 
. * Covenants, which Covenants by the Cuſtom of London ſhall be as (e) 


305. binding as if he were of full Age. 
Palms. $61: | „ 5 5 | | 
I Mod, 27 i. (d) Cuſtom of London to put over an Apprentice to another, is good. March 3. (e) And 


for a Breach an Action may be brought in any other Court as well as in the Courts in the City. 
Moor 136. | e | 8 0 | | wy 


2 Rol. Rey. If the Indentures be not inrolled before the Chamberlain within the 
305- _ Year, upon a Petition to the Mayor and Aldermen, Oc. a Scire Facias 


5 ſþall iſſue to the Maſter to ſhew Cauſe why not enrolled ; and if it was 


1 Med. 271, through the Maſter's Detault, the Apprentice may ſue out his Indentures ; 


_ otherwiſe if through. the Fault of the Apprentice, as if he would nor 
come to preſent himſelf before the Chamberlain, Cc. for it cannot be en- 
| rolled unleſs the Infant is in Court and acknowledges it. 
6 Mod. 69. This Cuſtom does not extend to one bound Prentice to a Waterman 
| under 21, for the Company of Watermen are but a voluntary Society, 


and being Free of that does not make one Free of London. 


. 4 
Cd} r ah. bs. ib * 


— . 


(F) As it relates to Landlozds and Tenants. 

BY the Cuſtom of London a Tenant at Will under the yearly Rent of 2 Sid. 20. 
. 405. ſhall not be turned out without a Quarter's Warning, and ſuch 

Tenant paying above 40s. yearly Rent ſhall Not be turned out without 


Half a Year's Warning. 


But a Cuſtom that Tenant for Years ſhall hold for Half a Year after Mer 8. pl. 27 
his Term ended, is not good. „„ Palm. 212. 


— 


(G) Of the Cuſtoms of London, which are in 
Furtherance of Juſtice, and foz the moze 
ſpeedy Recovery of Debts, 35 


B. Cuſtom of London a Creditor may before the Day of Payment Hob. 86. 

arreſt his Debtor, and oblige him to find Sureties to pay the Money on |, Pant. 29; | 

the Day it ſhall become due. | 5 VVV 
Co ps | ; vide 1 Rol. Abr. 555- 


If a Contract be entred into by two Citizens, and one of them, who is Cre. Eliz. 409. 
thereby obliged to pay a Sum of Money, dies Inteſtate, his Adminiſtrator 1 
ſhall be obliged to pay it in the ſame Manner as if it werg a Debt by 5 
"Oblemnen ðͤ v . VVV 
If A. and B. are bound as Sureties for and with C. to D. and D. re- 1 Leon. 166. 
covers againſt A. in London, and has Execution againſt him, A. may Moor 136. 
there ſue B. for Contribution at uterque eorum oneretur pro rata according 8. P. 
to the Cuſtom of London, and therefore where ſuch Action was removed 
in B. R. by Writ of Privilege the ſame was remanded, becauſe otherwiſe 
the Plaintiff would be without Remedy, for by the Courſe of the Com- 
mon Law no Action lies. Es non | 1 55 


1 Py — 


And herein. 


(f) Of the Cuſtom of Fozeign Attachment 


1. Of the Nature of the Debt oz Duty which may be 
| attached. | 


* the (a) Cuſtom of London if A. is indebted to B. and C. is indebted (4) 1 Bot. 
: to A. B. upon entring a Plaint againſt A. may attach the Debt due 407. 551. 
from C. (who is called the Garniſhee) to A. and this (5) Cuſtom of Foreign (%) Carth. 25. 
Attachment is to no other Purpoſe but to compel an Appearance of the 
Defendant in the Action, for if he appear within (e) a Year and a Day, () For the 
and put in Bail to the Action, the Garniſhee is diſcharged. _ Year and 
| Day d ſratio- 
nare debitum, vide Cro. Eliz. 713, 1 Leon 52. 1. Rol. Rep. 106. 1 Rol. Abr. 551. 


The Garniſhee may plead this Cuſtom of Foreign Attachment to an 1 Rol. Abr. 


Action brought againſt him by his Creditor, but then the Plaintiff may 8 
8 N traverſe 528, 830, 
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traverſe the Cauſe thereof, and he was not indebted to him who attached 
it. | 


17 E. 4. J. b. Such Goods cannot be attached, of which the Party had no Property 


at the Time of the Attachment. 

So if A. be indebted to B. and J. S. a Stranger takes by Tort certain 
Goods of A. as a Treſpaſſer, B. cannot by the Cuſtom attach theſe Goods 
in the Hands of J. S. for the Debt of A. becauſe the Property is out of A. 
at the Time, and only a Right in him. TR 


1 Bol Abs. A Legacy cannot be attached in the Hands of an Executor by Foreign 


551. Attachment, becauſe it is uncertain whether after Debts paid the Execu- 
Ney 115.S.P. tor may have Aſſets to diſcharge it. | 
1 Pot. Abs. If A. be indebred to B. by Obligation, and B. is indebted by Contract 
551. to H. and B. dies, and his Adminiſtrator demands the Debt upon the 
Spike and Obligation of 4. who promiſes him that if he will forbear him for a 
eg" „ Month, that he will pay him then, but he does not pay him accordingly, 
706. S. C. and after H. brings Debt in London againſt the Adminiſtrator upon the 
Contract (as he may there by the Cuſtom) the Debt of A. due by the 
Obligation may be attached in the. Hands of the Adminiſtrator, for not- 
withſtanding the Promiſe broke, yet the Debt continued Due by the 
Obligation, and a Recovery upon the Obligation will be a Bar of the 
Action upon the Promiſe, in which all ſhould be recovered in Da- - 


mages. | 


1 Rel. Abr. if A. lends B. 100 J. to be repaid him upon the Death of his Father, 


552. 


H and and after the Death of the Father of B. this 100 J. is attached by Force 
Malter ad- of a Foreign Attachment, and after A. brings an Action upon the Caſe 


jodged upon againſt B. for this Money, this Foreign Attachment will be a good Bar 
2 orelgn 


thereof, though the Cuſtom be to attach Debts, and this is an Action 
Attachment 


in Rn, upon the Caſe, in which Damages only are to be given, becauſe this is a 


where the Debt, and he might have an Action of Debt thereupon ; and therefore, in 
Cuſtom is as much as this is well attached, he ſhall not defeat it by bringing an Action 


the ſame as Hu 1 | 
in Lende, upon the Caſe. 


pn u, If A. ſells certain Stockings to B. upon a Contract, for which B. is to 
552 give rol. to A. and if he ſells the Stockings _ before Auguſt after that 
| Read and he ſhall give Twopence more for every Pair of the Stockings, the 107. is 


Hawkins. attachable by Foreign Attachment, becauſe an Action of Debt lies for it, 
but the Twopence for every Pair of Stockings is not attachable, becauſe 
this reſts only in Damages, to be recovered by an Action upon the Caſe, 
and not by Action of Debt, becauſe it is made Payable upon a Poſſi- 
bility. | | | | ts | 


ent. 112. If there are ſeveral Accounts, Cc. between A. and B. and A. dies, and 


3 and his Executor and B. ſubmit to the Award of J. S. and he awards that 


1 Lev. 306. the Executor ſhall deliver certain Goods, of which A. died poſſeſſed, to B. 
. 


and that B. ſhall pay the Executor 300 J. this Money cannot be attached 
in the Hands of B. for the Debt of A. for upon the Matter the Executor 
being liable to a devaſtavit ought to have Remedy in his own Right for 
the Sum awarded. . | | | 
2 Fon. 222. If A. is indebted to B. who is indebted to C. and B. aſſigns the Debt 
Lewis and of A. to C. in Satisfaction of his Debt; now the Debt due from A. is be- 
allis. come the Right and Property of C. and B. hath nothing but in Truſt for 
C. and therefore it ought not to be attached for any Debt of B. and upon 
the ſpecial Matter ſhewed the Lord Mayor ought to give Relief. 
1 Rel. Abr. In an Action of Debt for Tobacco, in the Detinet, a Debt cannot be 
attached within the Cuſtom, in Satisfaction thereof, becauſe it does not 
(a) appear of what Value this Tobacco was, ſo that it might appear that 
"he Tobacco the Debt is but a Satisfaction to the Value, which cannot be ſupplied by 
had been A Plea in Bar made in another Action againſt him, in whoſe Hands the 


averredin Debt was attached. 
the Record - | 
of the Attachment, the Debt might have been well attached in this Action. 1 Rol. Abr. 554. & vide 
1 Fon. 406. rags | | 
3 A Debt 


555+ 
(a) Bur if 


— — 5 
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A Debt due by Specialty may be attached by the Cuſtom of London, 1 Rot. 4br. 
becauſe the Attachment may be pleaded if an Action be brought for it in 382. 
the Courts at Weſtminſter, but a Debt (a) recovered in any Court in 82 240. 


Weſtminſter by ( a Judgment cannot be attached by the Cuſtom of! 2 4 


| : eon 2 
London, becauſe the Party has then no Time to plead it. 160 9, 


3 2 3 y | a) After 
Iſſue joined in an Action of Debt in B. R. the Debt for which the Action was brought . be at- 
tached in London, for the Inferior Court cannot attach a Debt in a Superior Court. 1 Rol. Abr. 552. 
—So after Imparlance to an Action of Debt in B. R. 1 Ro! | 


| Abr. 552. Cro. Eliz. 157. 3 Leon. 232. 
— So if a Writ returnable in B. be purchaſed before the Aach ent Ge Eliz. 101, 3 691. p "Pe 


216. Rol. Abr. 552. (59 So if levied upon a Fieri Facias, and in the Sheriff's Hands. 1 Leon. 30. 264. 
— $0 if a Suit be begun in Equity, the Effect thereof ſhall not be prevented by a Forcign Attachment. 
2 Chan. Ca. 233. | | 1 | 95 


If A. is indebted to B. and C is indebted to A. and R. brings Debt in Crv. Elz. 593. 
B. R. againſt A. pending this Action, B. may affirm a Plaint in London Lewlnor and 
againſt A. for the ſame Debt, &c. and attach the Debt in the Hands of ora hs 
C. for though a Debt in London, for which there is a Suit depending in dived alſo 
B. R. cannot be attached, yet he that hath brought an Action in B. R. upon a Writ 
may, notwithſtanding, according to Cuſtom, attach the Debt of the f Error tho 
Party, for the Debt in Queſtion in B. R. is not touched by this Attach- the Judg- 


| ment was re- 
ment. verſed for 
| another Reaton. 


A. is indebted to B. and C. is indebted to A. by ſimple Contract, A. Carth. 344. 
dies Inteſtate, and B. enters a Caveat againſt his Widow's Taking out {rs and 
Adminiſtration, pending which he enters a Plaint in the Sheriff's KEDS pv 

of London againſt the Archbiſhop of Canterbury, and thereupon attaches 93. 8. Wo: 
the Debt due from C. after which the Widow has Adminiſtration grant- 2 Fon. 165, 
ed to her, who brings an Action againſt C. who inſiſted on the Matter 24 © vide 
ſupra, and it was held that this pretended Cuſtom in this Caſe was unrea- Seq 
ſonable and void, becauſe the Archbiſhop had no Right to the Debt, nor C. £12.40, 
any Means to recover it, beſides hereby every Creditor would be his own 398. 
Carver, and the Goods of the Inteſtate waſted without any Remedy. Ds £8 


2. In whoſe Hands, and at what Time the Attachment 
88 e may be made. | 


I Rol. Abr. 


J54. 

0 | 5 * Cro. Eli. 

186. (c) A Debt due to an Adminiſtrator may be attached within the Cuſtom. 1 Rol. Abr. 554. 1 Rol. 
Rep. 105. — Whether a Debt owing to a Company is attachable, for the Debt of the Company. 1s 

Mod. 212. dubitatur. 5 | i „ | 


If A. recovers a Debt againſt B. in London, B. may attach this Debt in 
his (e) own Hands for ſo much due to him. Ss 


By this Cuſtom a Debt contracted without the Juriſdiction of the City Cath. 25, 26. 
may be attached, if the Debtor is found within the Juriſdiction, for every Vent. 236. 
Debt follows the Perſon of the Debtor. „ pas 1 Rol 

An Obligee before the Debt is due by Obligation cannot by the 1 22 
Cuſtom attach a Debt for it, becauſe he cannot affirm a Plaint for the 353. 
firſt Debt before it is due. | 3 Leon. 236. 

But if B. is indebted to A. and C. is bound to B. but the Day of Pay- Ss | 
ment is not yet come, A. may attach this Debt in the Hands of C. (d) , ry. 44. 
before it is due to B. 733. 


Leon. 236. 
O vide Cro. Eliz. 184. 1 Rol. Rep. 105. Cro. Elix. 713. Noy 68. (4) But the Cuſtom s oe muſt | 
de ſpecially alledged. 1 Rol. Abr. 553. Ney 68. —And the Judgment ſhall be that he ſhall be paid 
when it becomes due. 1 Rol. Abr. 553. 1 Sid. 327. „ | | e 


So if A. lends Money to B. to be repaid upon the Death of the Fa- 1 Rol. 4by. 
ther of B. and after an Action is brought by C. againſt A, and after the 553: 
Father of B. dies, the Money due by B. to A. may after be attached in 


the 


1 


(c) A Cuſtom Proceſs, 
or r Default at four Courts after, that by the Cuſtom, at the laſt of the ſaid 
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the Hands of B. tho' it was not due at the Time of the Plaint commenced 
againſt A. in as much as it became due before the Time that by Cuſtom 
the Proceſs is to be granted againſt him, in whoſe Hands it is attached. 
If in Debt upon an Obligation of 100 J. conditioned for the Payment 

of 501. at a Day, the Defendant pleads, that before the Day of Payment 
of the 50 l. it was attached in his Hands by a Creditor of the Plaintiff, 
Sc. and that after the Day upon a Scire Facias againſt him according to 
Cuſtom he paid it, this is a good Bar of the (a) whole, becauſe the At- 
9 tachment being made before the Day of Payment, it became a Debt to 


1 Sid. 327. 
R bbins and 
Standard. 


ment had the Creditor, and the Obligee could take no Advantage of a Breach of 
been of 20 J. the Condition afterwards, . 


only, it | 


might have deen pleaded in Bar of ſo much, 1 Sid. 327. vide Godb. 196, Owen 2. Moor 598. 


3. Ok the Fozm of the Proceedings in a Foꝛcign At⸗ 
1 Rol. Abr. By this Cuſtom the Plaintiff muſt ſwear that the Debt is bona Fide due 
tag Elz. to him, but it is not ſufficient to alledge that he ſwore that the Debt 
713. as a true one by himſelf, or his Attorney, for the Attorney's Swearing 
1 Jon. 406. is not according to the Cuſtom. _ 


Cro. Elis. If A. affirms a Plaint againſt B. and upon Ni returned, it is ſurmiſed 
172. that C. hath Money in his Hands due to B. E5c. and the Money is attached 
1 Leon. 321. in the Hands of C. who appears upon the Attachment, and pleads that he 


_ owes nothing to B. tho' this be found againſt C. and thereupon there is 
Judgment againſt him, yet he ſhall not pay any Coſts, for there are no 
Coſts recoverable in a Foreign Attachment. | - 


1 Rol. Abr. By this Cuſtom if A. ſues B. in London, E9c. and C. is indebted to B. in 


555. the ſame Sum, and the ſaid C. is condemned there to A. according to 


the Cuſtom and Judgment given againſt him accordingly, yet if no Exe- 


cution be ſued againſt C A. may reſort to have Judgment and Execution 


againſt B. his principal Debtor, and B. may ſue C. for his Debt, notwith- 


ſtanding the unexecuted Judgment. 8 
1 Rol. Abr. In Bar of an Action brought in B. R. if the Defendant pleads a Judg- 


that if the Plaintiff in the Court hath Proceſs againſt the Defendant, and 
(b) Godb. 491. upon a NH. (V) returned makes a Surmiſe that B. is indebted in to 
Latch 228. much to the Defendant, and upon his Prayer to attach it in his Hands b 


and he does it accordingly ; and if (c) the Defendant makes 


before ſome four Courts the Plaintiff may pray Proceſs againſt B. to come in and ſhew 
Default in Cauſe wherefore the Judgment ſhould not be againſt him at the next 


5 Defen- Court after, and when he comes to apply this Cuſtom to his Caſe, he 
ms ſhews that there were four Defaults, and that at the fourth Default the 


i Vert. 236. Plea was continued for ſeveral Courts, and then Proceſs went againſt B. 


(d) Moor and then after Judgment againſt him, (4) this is not warrantable by the 


570. pl. 779. Cuſtom, in as much as he ſhews by the Cuſtom it ought to be at the nest 
like Yomt. Court after the four Defaults. 


Can. 282. If in Debt the Defendant pleads that 7. S. entred a Plaint, Ec. againſt 
Lauren e and the Plaintiff in London, and upon Proceſs againſt him non eft iuventus was. 


Atherton ad- 


judged returned, and thereupon a Suggeſtion was made that he had ſo much Mo- 
1 * 


ney in the Hands of the Defendant, and that the Defendant was attached 
by the ſaid Money, this is an ill Plea, for it ought to have been that the 


Plaintiff was attached by ſo much Money in the Defendant's Hands, for ſo 


is the Cuſtom. | — 


Carth, 25,26. After a Dilatur entred by the Garniſhee in the Sheriff's Court, which 


is in Nature of an Imparlance, he cannot plead to the Juriſdiction of the 
Sheriff's Court. ee | 
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ment in a Foreign Attachment in Bar, and alledges the Cuſtom to be, 


— 


ee 


a 


